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STATEMENT OF FACTS

The plaintiff, Lawrence V. Steinbaum, is the owner of
30.9 acres on Mt. Horeb Road, Warren Township. The subject parcel
is presently used as a recreational facility for the Somerset Hill
School located across the street from the subject site. In 1979,
the plaintiff contacted the Warren Township Planning Board in an
effort to have the property rezoned to permit multi-family dwell-
ings. (Tr. 10/6/80, p. 45) The Warren Township zoning ordinance
at that time and during all hearings before the Board of Adjustment
did not permit multi-family dwellings in any part of the munici-
pality. The plaintiff appeared approximately five times before
the Planning Board with experts but the Planning Board voted not
to recommend a fezoning.

The plaintiff then applied to the Warren Township Board
of Adjustment for a use variance to permit multi-family dwellings
on the subject zone. The following witnesses were presented at
the hearings below.

The first witness, Barrett Ginsberg, stated that he has
been an architect for 16 years and is licensed in New Jersey and
several other states. He has testified as an expert many times
before various Boards of Adjustment and Planning Boards in the
State of New Jersey. He averages two appearances before such
Boards per week. He has also won numerous awards in the State of
New Jersey and other groups during the course of his career.

(Tr. 10/6/81, p. 54-57)




Mr. Ginsberg testified that the subject parcel is 30.9
acres in area and approximately one mile from the center of Warren
Township, where the business center and other community facilities
are located. The size of the parcel is irregular in shape. It is
a "flag type" lot with very narrow frontage on Mt. Horeb Road and
much greater width going towards the back of the site. (Tr. 10/16
81; p. 66)

The land is presently used as a recreational facility
for Somerset Hills School located across from the site on Mt. Hore
Road. It cohtains a pond, some ball fields, a swimming pool and
some open fields.

The subject parcel is presently zoned rural residential.
A good portion of the parcel had just recently been rezoned from
industrial to rural residential.

‘The subject parcel is, in fact, bounded 6n several sides
by industrial uses. Immediately adjacent to this subject parcel
is the Burroughs parking lot and headquarters, and further to the
east is a newer industrial building now occupied by Chubb and
Company. The property is, in fact, bounded on two sides by non-
residential use and industrial use. (Tr. 10/6/81, p. 67)

Further, the land along Mt., Horeb Road is a mixture of
commerci?l properties, including a junkyard, a food preparation
place, a échool, a transmitter and a camp. The residential pro-
perties immediately adjacent to the property are very small in
nature and contain dilapidated chicken coops which immediately ad-o

join the subject site. (Tr. 10/6/81, p. 67)
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Photos were submitted into evidence indicating the ex-
treme proximity of the Burroughs parking lot, the Chubb building
and the dilapidated chicken coops to the subject sites. Mr.
Ginsberg indicated that percolation tests were performed by an
engineering firm which indicated that the land does not percolate
for a septic system. Therefore, one family‘housés could not be
built on the subject site which would utilize a septic system.
Since there are no township sewers to the lot, a septic system is
the only alfernative. (Tr. 10/6/81, p. 78-83)

It was Mr. Ginsberg's opinion that a one family home of
approximately 2,500 to 3,000 square feet would not be a marketabls
.item on the subject parcels. Initially, as indicated above, it
would be impossible to install a septic system, thus a sewerage
treatment would have to be constructed. It would be totally un-
economical to construct a sewerage system for an eighteen house
or less subdivision. Additionally, the subject parcel is immediat
ly adjacent to industrial, warehouse and other non-residential
uses. Purther, there are dilapidated chicken coops, a junkyard
and other small houses neighboring the subject lot. A combination
of these factors would totally discourage prospective buyers from
purchasing a single family home on the site, the cost of which
would be in excess of $200,000. (Tr. 10/6/81, p. 79-83)

- Mr. Ginsberg testified that the‘subject parcel would be
uniquely suited for the proposed use. The unique configuration
of the lot with the pre-existing open fields and pond would make

this parcel ideally suited for townhouse use. (Tr. 10/6/81, p. 84

-3-

e—-

)



Mr. Ginsberg originally testified that the plans called
for 300 units, the lower cost of which would be approximately
$80,000. He indicated that the cost of the units would depend
ultimately on the township's notion of what it would like to see
in these units. However, the plaintiff throughout these proceed-
ings continually represented and stressed to the Board that it
was totally amenable to any type of housing which the Board would
like to see on the subject parcel, including least-cost housing,
senior citizen housing or subsidized housing. The plaintiff con-‘
tinually indicated to the Board of Adjustment that it was totally
flexible in its approach and invited comments from the Board in
this regard. All the plaintiff was requestihg was some form of
multi-family dwelling use on the parcel in guestion.

David Cahill, an architect, also testified on behalf of
the plaintiff. He indicated that he is an‘architect and planner
and member of an architectural firm with offices in Far Hills,
New Jersey, New York City and Florida. (Tr. 10/15/81, p. 72) Ap-
proximately 50% of his practice over the past ten years has in-
volved multi~family dwellings. His firm has designed over 10,000
units and some\30 projects in New Jersey, New York, Georgia,
Texas and Florida. (Tr. 10/15/81, p. 72) His firm currently has
projects pending in Union Township, Clinton Township, Bernards
Township; Parsippany and Watchung.

Mr. Cahill brought forth a plan which reduces the numbex
of requested units from 300 to 184 units. This density comes out
to 5.95 units per acre which, in his experience, was a "very ac-

ceptable density in this part of New Jersey for multi-family
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units." (Tr. 10/15/81, p. 78)

Mr. Richard Schindelar, a professional engineer, testi-
fied that he has performed a substantial amount of work in Warren
Township. He stated that his office conducted percolation tests
of the subject site and these tests indicated that the soils on
the subject parcel would not permit installation of individual
disposal systems. (Tr. 11/13/80, p. 14)

He remarked that without sewers the normal method of
waste disposal for a single family home would be an individual
septic system. Mr. Schindelar flatly ruled out this possibility
as being operable in the instant case. He stated that a sewerage
treatment plan would be totally unfeasible and uneconomical re-
garding one family homes but would be quite feasible for proposed
townhouses. (Tr. 11/13/80, p. 15) He further testified that
there would be no engineering constraints for the granting of a
variance for multi-family dwelling units on the subject parcel.
He also stated that the granting of the variance would\not have an
adverse effect on this site or the adjoining areas. In fact, he
said it would be an improvement to the existing manufacturing and
warehouse uses and chicken cobps that presently exist;in the area,
(Tr. 11/13/80, p. 16-17)

- On further redirect examination, Mr. Schindelar testi-
fied that because the proposed density was reduced from 300 town-
houses to 184, there woﬁld be even less engineering concerns in-
volved with this project. Lastly, he observed that he had
occasion to examine the subject parcel on a day when the rainfall

set a record for that day and he found no evidence whatsoever of
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ény type of flooding. He testified he had first-hand evidence
that there was no concern in this regard.

Mr. Carl Lindbloom testified as a Planning Expert on be-
half of the plaintiff. Mr. Lindbloom informed the Board that he
had extensive experience in this field. He has sérved as consult-
ant to many municipalities and boards and had drafted master pléns
for these municipalities. (Tr. 1/19/81, p. 16)

Mr. Lindbloom was the planner on behalf of the plaintiff

in the case of Allen-Deane Corporation v. Bedminster Township.

Mr. Lindbloom reviewed the different criteria which are
usually present when townhouses are permitted in certain areas.
He noted that the subject parcel is less than a mile from the
Warrenville area which is described in the Township Master Plan
as the Town Center. This makes the proposed facility very close
to the town's two shopping centers. (Tr. 1/19/81, p. 26=27)

The site is also very close to public schools. (Tr.
1/19/81, p. 28) He also stressed that the subject parcel is in a
transitional zone in that it is bounded on the north and east by
the General Industrial Zone (G.I.-2 zone). He emphasized that the
parcel was bounded on two sides by industrial use. The Burroughs
Corporation is presently the township's largest employer. He alsg
remarked that the existence of these facilities with its attendant
parking would adversely impact the owner of a one family dwelling.
(Tr. 1/19/81, p. 28-29) | |

He further noted that there were many non-residential

uses along Mt. Horeb Road, including a day camp, a television
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transmission tower, a private school, an auto wrecker, a gas sta-
tion and a caterer. He felt that the non-residential uses adjac-
ent to the subject sité would not make it particularly suitable
for new one family dwellings. (Tr. 1/19/81, p. 29-30)

He noted that the parcel in question is in a minimal
limitations category as defined by the master plan, which means
that it is not predominantly steep slopes, high water table or
flood prone. (Tr. 1/19/81, p. 30)

Mr. Lindbloom examined the uses permitted under the
township ordinances and found that 87% of the acreage in the town
is devoted to rural-residential. The tbwnship did not permit any
type of multi-family dwelling. (Tr. 1/19/81, p. 35)

' Mr. Lindbloom stated that Warren Township was located
within a region with a large and growing employment base. He
stated that under current case laws mandated by New Jersey Supreme
Court, Warren Township had its duty to provide its fair share of
all types of housing to meet general housing needs in the area.
Presently, the zoning in Warren Township provides housing only
for those'employees in the highest income brackets.

Mr. Lindbloom then went on to conclude that the Township
of Warren meets all the criteria mandated by the New Jersey
Supreme Court in the landmark Mt. Laurel decision. He delineated
what those six criteria were and found that Warren Township met
every single one of those criteria. (Tr. 1/19/81, p. 51-54) Add-
itionally, there would be future job growth with large office

developments currently being planned by AT&T and Chubb and Son.
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These deve}épments alone will account for 5000 jobs, almost triple
the township‘s current émploymvnt. (rr. 1/19/81, p. 55) Because
of the above and singe Warren is welcoming and permitting this
industry, it has a corresponding duty under New Jersey law to pro+
vide its fair share of housing to the people who will be working
in the community. It has a duty to provide housing otherrthan'
one family houses as the present zoning ordinance now permits.

Mr. Lindbloom stated that the granting of the variance
meets all the criteria of the statute. Special reasons exist for
the granting>of the use variance in that the proposed multi-family
‘units will help meet the existing needs of varied housing and
will provide a portion of the townshipis housing obligation in -
accordance with Mt. Laurel mandate. This, in turn, would promote
the general welfare. He stated that the subject parcel is well
located in that it is in closé proximity to shopping, schools and
community facilities and job opportunities. The proposed use will
provide a good transitional use between the adjacent industrial
uses and the lower density residential uses. In addition, theré
are no serious environmental constraints in development of the
site as proposed.

Lastly, the site is particularly well suited for the
proposed use. The configuration of the lot is such that it would
be quite éppropriate for multi-family development. Additionally,
there is a pond that exists on the site which would be enlarged
and esthetically integrated within the proposed development. (Tr.
1/19/81, p. 56) Further, the granting of this proposal would not

cause any detriment to the public good.
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Mr. David Mendelson, a Traffic Consultant, testified
with regard to a traffic engineering study concerning the subject
application. Mr. Mendelson summarized his study by stating that
with a minor modification regarding improvement in the intersec-
tion, there would be no problems of traffic concern with the pro-
posed application. (Tr. 2/6/8l1, p. 17-18) The traffic expert
employed by Mr. O'Connor, the Public Advocate, was in complete
agreement with conclusions reached by Mr. Mendelson. Thus, the
Public Advocate's expert also concluded that there would be no
particular traffic problems in the proposed application.

The last witness presented by the applicant was Clifford
Earl, a real estate appraiser. Mr. Earl is past president of the
Somerset County Board of Realtors and past vice-president of New
Jersey Association of Realtor Boards. He has also testified as an
expert in real estate appraisal work before other planning boards
and in the State Courts of New Jersey. (Tr. 5/4/81, p. 6-7)

Mr. Earl conducted a study regarding the use variance
pending before the Board. He noted that the residential nature of
the subject property was greatly impacted by the G.I.-2 zone
(industrial zone) bordering the subject property on both sides.

He further noted that there were mixed uses along Mt. Horeb Road,
including a service station, restaurant, junkyard and a school
across the street. (Tr. 5/4/81, p. 8-9) He observed that the
property was "extremely odd-shaped." Thirty percent of the acreagq
would be lost because of the unnatural shape of the property and
because of the shape of cul-de-sacs that would be installed.

(Tr. 5/4/81, p. 10)




It was his opinion that a one family home on these lots

would sell for approximately $225,000. It was his further opinion

that a one family home would never sell for such a price on these
lots. He noted that one would not be willing to spend sums in
excesé of $200,000 on homes which were immediately adjacent to
industrial zones, dilapidated chicken coopé, smaller homes and a
host and variety'of other adjacent non-residential uses. (Tr.
5/4/81, p. 13-15)

Mr. Earl summarized by stating that any developer who
would construct one family homes on these lots would be building
"monuments to himself." (Tr. 5/4/81, p. 16) On the other hand,/
Mr. Earl stated unequivocally that in his expert opinion the high-
est and best use for this property would be townhouses. (Tr.
5/4/81, p. 16)

Mr. James Higgins was called as a planner on behalf of
the Bublic Advocate. Mr. Higgins, in his report, suggested that
the townhouses may not be a proper use for the paréel in questiony

However, a close examination and analysis of Mr. Higgin
report and testimony clearly reveals that his arguments gre tenuo
Initially, Mr. Higgins only has a degree as a landscape architect.
(Tr. 6/1/81, p. 17) On cross-examination, Mr. Higgins indicated
that he had virtually no experience with townhouses. He never
supervised or principally designed a townhouse. He does recall
participating in the design of a townhouse in East Brunswick, but
doesn't even recall the name of the development. The plan was

eventually withdrawn. He has never been involved in -any active
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townhouse application which ever reached the initial proceeding
before a municipal body. He has also had nothing ever to do with
the implementation of a townhouse project or overseeing the opera-
tion of such a project. (Tr. 6/1/81, p. 17-20) He has never even
testified, as an expert, either before a Court of Law or any muni-
cipal Board of Adjustment or Planning Board regarding any townhouse
project.

In spite of the complete lack of experience concerning
the townhouses, Mr. Higgins reached certain conclusions regarding
the instant application. Mr. Higgins was against the proposed use
because it was not located close to mass transit. However, he
quickly agreed on cross-examination that no parcel in Warren Town-
ship would be acceptable under his standards because none were lo-
cated next to mass transit.

Additionally, the parcel was not located next to a major_
road. Mr. Higgins conceded that very few parcels in Warren Townshilp
would be located next to a major road. He had some traffic con-
cerns with regard to the project but he quickly admitted that he
was not a traffic expert and he would defer to the opinions of the
traffic experts of the Public Advocate and therapplicant, who both
felt that there would be no particular traffic problems associateé
with the subject project. (Tr. 6/22/81, p. 36-38) |

.He did concede that there were shopping centers approxi-
mately one mile away from the subject parcel. He also admitted
that this would be very close for persons who had a car at their
disposal. (Tr. 6/22/81, p. 46)

Mr. Higgins conceded that he was not familiar with
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proposal in the area of a medium-range density. (Tr. 10/15/81,
p. 29) - Mr. Chadwick conceded that the homes surrounding the sub-
ject site are smaller and older and that there are chicken coops

" in a state of bad disrepair adjacent to the site. (Tr. 10/15/81,
1

p. 21)

' ' Mr. Chadwick admits that there is poor percolation on

the subject parcel but never goes on to take a position disputing
~ , -

. the contentions of the plai%tiff's experts that the land could
not be utilized for the zoned burpose. LFstly, Mr. Chadwick print
:cipally ijects to the subject site because of the alleged water
course protection area which coulé inhibit construction. However
Mr. Qhadwick conceded that this is principally an engineering
consideration’which could be overcome at site plan proceedings.
(Tr. 10/15/81, p. 49-50) l o !

At the cgnclusion of the hearings on March 29, 1982,
' .

!
the Board of Adjustment voted 4 to 1 to deny the use variance.

!

'
This Appeél now follows.

!




' \ POINT I
1
THE BOARD OF ADJUSTMENT ERRED IN DENYING THE USE VARIANCE
REQUESTED. !

!

N.J.S.A. 40:55D-70(d) states that the Board of Adjust-
]

!

ment shall have the power to: !

"In particular cases and for special reasons
grant a variance to allow departure from
regulations pursuant to Article 8 of this
Act, including, but not limited to allowing
a structure or use in a district restricted
against such structure or use..."

The case law interpreting the phrase "special reasons"
indicates that although there is no clear definition of "special
reasons," there are essentially three general categories of spec-

ial reasons. These three general categories include the following

1) the proposed use will inherently serve the public good and

general welfare; (2) the property in Question is peculiarly suited

'

or uniquely suitable for the proposed use; or (3) the property
cannot reasonably be utilized for the purposes permitted under thg
zoning ordinance. See Kramer v. Board of Adjustment, Sea Girt,

'

45 N.J. 269, 286-287; Yahnel v. Board of Adjustment.of Jamesburg,

f
N.J. Super. 509 (App. Div.'1963), cert. den'd. 41 N.J. 116 (1963) i

Black v. Montclair, 40 N.J. 1 1(1963); DeSimone v. Greater

_ )
Englewood Housing Corp., No. 1, 56 N.J. 428 (1970); Fobe Associates

]
v. Mayor and Council of the Borouéh of Demarest, 74 N.J. 519
i

(1977) ; Séheff v. Township of Maﬁle Shade, 149 N.J. Super 448 (App.
Y

! _
Div. 1977) cert. den'd. 75 NJ 13 (1977). The case law regarding

!

these special reasons also demonstrates that any one of these
M

* i3 ‘ . L] L]
three general categorles of special reasons is sufficient to meet

{
the requirements of NJSA 40:55D-70(d). See Rolph v. Borough of

1 !

!
i
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i

i
Y

Emerson, 141 NJ Super! 341, at 352- 353 (Law DlV. 1976); Yahnel v.

Board of Adjustment of Jamesburg, supra at 518. ,
v

Special reasons has been defined by our Supreme Court as
! -
a "flexible concept; broadly speaking, it may be defined by the

purposes of zdning set forth in NJSA 40:55-32 which specifically
T B
include promotion of health, morals, or the general welfare."

DeSimone v. Greater Englewood Housing Corporation, 56 NJ 428 (1970

In essence, a Board of Adjustment can grant a use variance if it
is deemed that the use will in some way promote the general wel-
fare as it is broadly defined in the zoning statute. Consider the
‘following varied instances where use variances granted by the

Board of Adjustment were upheld‘bgcause they promoted the general

welfare. Andrews v. Board of Adjustment of the ToWnship of Ocean,

30 N.J. 245 (1959) which permitted a éarbchial.school to be con-

structed in residential zone; Burton v. Montclair, 40 N.J. 1, a

i

private school in a residential zone; Yahnel v. Board of Adjustmen

t

!
af Jamesburg, 79 N.J. Super. 509 (App. Div. 1963), cert. den'd.

41 N.g. 116 (1963) which permitted a telephone equipment building

in a residential zone; Grundlehner v. Dangler, 29 N.J. 256 (1956)
: v

variance granted for the alteration of a funeral home in residen-

tial zone; Kramer v. Sea Girt,' 45 N.J. 268, variance permitted fon
: i

construction of hotel in residential zone; Kunzler v. Hoffman, 48
f

N.J. 277 11%66) which permitted abprivate hospital for the emo-

' N
tionglly disturbed in a residential zone; Bonsall v. Mendham
1

Township, 1%6 N.J. Super. 337 (App. Div. 1971) which affirmed

the variance created to a Seeing Eye clinic to permit the con-

struction 6f the building on the premises.

!
|

'
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! '
1

!
In the follpwing two casés the courts reversed the de-

!
cision of a Bodrd of Adjustment denying the use variances. 3L

r

Corporation v. Board of Adjustment City of Newark, 118 N.J. Super.

453. (L. ,Div. 1972) whereby variance was mandated to permit creatio
of a private day care center in a residential’ zone and Wickatunk

Village, Inc. v. Township of Marlboro, 118’N.J. Super. 445 (Ch.

Div. 1972) which directed variances to permit construction of»d
sewerage treatment plant in a residential zone.

More recently, New Jersey courts have specifically held
that the need for varied housing especially in the low and moder-

ate income area, does constitute special reasons to authorize a

variance for private housing as well as public. In Brunetti v.

Madison Township, 130 N.J. Super. 164 (L. Div. 1974), the court

reversed the Township Council's denial of a variance for multi-
family housing. The courts specifically directed the governing

body to grant the plaintiff'é application for a variance and in

doing so, specifically stated that "a need for low and moderate

income housing constitutes a special reason for justifying a

!
zoning variance whether served by semi-public housing as in De

Simone or by private housing as proﬁosed by the plaintiff. The

mayor and council were unreasonable in not so concluding." 130
1

N.J. at 168 (italics supplied). '

f

The landmark case with regard to the need for multi-

T
family dwellings anq how that need satisfies the general welfare

, . .
is t%e case of South Burlington County N.A.A.A.C. v. N.A.C.P. V.

Township of Mount Laurel, 67 N.J. 151 (1975). The Supreme Court
: , |
in the aboye case greatly emphasized that! there is a dire need
: f

f

!

' ;13_
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!
4

for multi-family housing in the state, especially in the low and
!
moderate income areas. fThe court stated that "it is plain beyénd
!

dispute that proper provision for adequate housing of all categor-
' -
ies of peoplq is certainly an absolute essential in promotion of

the general welfare required in all local 'land use regulation."

The Supreme Court went on to particularly note that "the universal

and constant need for such housing is so important and of such

broad public interest - that the general welfare which developing

communities like Mount Laurel must consider extends beyond their

boundaries and cannot be parochially confined to the good of the

municipality. It has to follow that broadly speaking presumptive

obligation arises for each such municipality affirmatively to plar

and provide by'its land use regulation a reasonable opportunity

for an appropriate variety and place of housingfincluding, of

course, low and moderate cost hohsing, to meet the needs and de-

sires and resources of ,all categories of people who may desire to

v

ﬁive within its boundaries.”" 67 N.J. at 179 (italics supplied)

Indekd, it cannot be imagined a stronger statement from our

Supreme Court that at the present time Ane of the greatest ways
Y .
of satisfying the general welfare is for a developing community
'
)
to provide the varied type of housing for regional needs beyond

its boundaries. As stated above, the municipalities must shed

their "parothial attitudes" and look beyond the municipal bound-
i
ariels to satisfy those needs.

{

The court further went on to state that "whgn it is
shown that a developing municipality in fits land'regulations has
' t
!
' , =19~




' - ) '
'
'
!

1
n%t made realistically possible a variety and choice of housing,

1 : .
including adequate provision to afford the opportunity for low
i

and moderate income housing or has expressly preécribed require-
! .
ments or restrictions which preclude or substantially hinder 1it,

] .

there is an obvious showing of the violatiqn of due process and
that the municipality has the heavy burden to establish that
there is rational reason for excluding this varied type of housing
67 N.J. at 181.

The court emphasized continually that there is an acute
need for multi-family housing. The court noted that "single
family dwellings are the most expensive type of quarters and great
numbers of families cannot afford Fhem. Certainly, they are not
peéuhiarily feasible for low and moderate income families. Most
young people and many elderly and retired persong" cannot afford
the single family dwelling. 67 N.J. at 182.

What is very intere;ting to note when comparing the
Mount Laurel case to theycase at bar is that Mount Laurel's zon-

ing ordinance does allow some form of julti-family dwellings.
i

Warren Township is much worse when compaqed to the Supreme Court's
| .
. . . . Y N .
.criteria because its zoning ordinance does not in any way, shape

or form provide for any type of multi—family housing.
» ' f

In its conclusion, the Supreme Court did not restrict
ot

¥
»its decision‘solely to low cost housing. It stated that a deve-
' ' f
loping municipality had the burden of providing varied housing,
! _

of which multi=family was one type and low cost housing andther
!

!

type. !




1
1 - . '
What is particularly applicable to the case at bar is
1

1

. t
ghe comments of Supréme Court regarding zoning certain areas for

1

industry and commerce without pruviding adequate housing. The
i

Court stated that certainly when a municipalityyzones for industry
!

and commerce for local tax benefit purposes, it has, without quesH
tion, a corrésponding obligation to provi@e ;dequate housing with-
in the means of the employees involved in such use; "In other
words, such municipalities must zone primarily for the living

welfare of people not for the benefit of the local tax rate." 67

N.J. at 187-188.

The reasoning behind the Mount Laurel decision was car-

ried forward by the Supreme Court in the case of Oakwood at

Madison, Inc. v. Township of Madison, 72 N.J. 481 (1977). The

Supreme Court of New Jersey again reaffirmed the Mount Laurel de-
cision that "requires that a municipality must allow for an appro-

priate variety and choice of housing." 72 N.J. at 516. The Court

‘'

examined the Township of Madison and found that there was a sub-
f
stantial amount of land yet to be developed. Most of the zoning

ordinance was devoted to single family residential. The Court

t
found that the failure of the town to provide for its fair share
: i

of varied housing rendered' that town to be in violation of its

mandate. It further went on to comment at length that a municip-
' .

ality must provide its fair share of the regional needs for hous-
1
]
ing rather Fhan just the needs of a municipality.
1 .
It is guite interesting to note in this regard that in

1
v

doing so, the'Supréme Court of New Jersey referred to an article

) 1
written by an expert in the field. See pindbloom, "Defining Fair
: f

t
|
|
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. - ,
ghare of Regional Negd," 98 N.J.L.J. 633-644 (July 24, 1975).
This article was written by Carl Lindbloom who is the very expert
used by the plaintiff. In the Madison case, the, Supreme Court
again epphasizes "wé impose upon each developing community the
obligation to, plan and provide ?y its land use regulatioh a rea-
sonable opportunity for an appropriate var&ety and choice of

housing." 72 N.J. at 559.

In South Burlington County NAACP v. Mt. Laurel Twp.,

N.J. 158 (1983), (hereinafter "Mt. Laurel II"), the N.J. Supreme
Court reiterated and vigorously reaffirmed the principles estab-
lished in Mt. Laurel I. The Court went at great lengths to asserf
that a community in a growth area has a duty to provide a varied
type of housing, some of which should be low or maderate income
or, in some ciréumstanées, least cost housing. "In the Appendix

to the above decision, Warren Township was listed as a "growth

i

area" and therefore, as such, clearly fell within the dictates

and remedies provided in the above case.

The Court in this case went out of its way to note that

T

most 'municipalities clearly sought to circumvent the holdings in
f
Mt. Laurel I by dragging their feet 'or making it difficult for a

developer to construct multi—ﬁamily dwellings in a municipality;

}
In order to rectify the above situation, 'the Supreme Court in Mt.

Laurel II'provided for drastic builder's remedies which would comd
pel the mun{cipalities to provid$ the requisite multi-family
t

c‘ 13 3 ]
housing so sorely needed. The Supreme Court in citing the numerot
. 1
i
instances of municipal zoning ordinances either prohibiting com-

: !
pletely or discouraging multi-family housling, stated that "zoning

|
!

1
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'ordinances that either encourageqthis process or rectify its re-
]

sults are not promoting our general welfare, they are destroying
. )
it." 92 N.J. at 211. The Court also pointed out that each muni-
1
cipality had to prqvide for its fair share of the region's low

1 :
and moderate income housing. 92 N.J. at 208:-209.

!
Since the institution of the within action the Warren
Township zdning ordinance has declared invalid. In the case of

AMG Realty and Skytop Land Corp. v. Twp. of Warren, Docket No.

L-23277-80, the Court invalidated the zoning ordinance of Warren
Township for failing to provide multi-family dwellings. Warren
Township has not included the plaintiff's property in any plans
for zoning which would permit multi-family dwellings.

| It is respectfully submitted that because of the above,|
the plaintiff has clearly demonstrated ;hat the granting of this
variance would certainly promote theAgeﬁeral welfare. As stated
above, the Supreme Court of New bersey has listed Warren Township
as being in a growth area. The granting of this variance would
;tend to promote the general welfare in that it would provide a
Sprely needed type of housing in the municipality and region wher
no such type of housing prfsently existé. The cougts in all the
cases stated above that this feason alone would constitute spec-
ial reason for the granting of a variance.

t Everyone agrees that there is an acute need for this

type of housing in the United States. The plaintiff's planner
stressed the reason; why there is a need for this type of housing

' , :
in the Warren' Township area. While the Public Advocate's planner

did not conduct a study, his reaction wag to confirm that there

' v
1
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is a need for this type of housing in the area, although he ‘did
'

copfirm that in generdl there is a heed for least-cost housing.
The Shpreme Céuft decisions in Mt. Laurel i and II

and Madison at Oakwood are matters of public record and are the

law of the state. A;y fair analysis of those cases compels one

'

to the conclusion that Warren Township cer%ainly meets the cri-
teria set forth in those cases. Accordingly, it has an affirma-
tive duty ﬁo provide its fair share of regional housing_neeas..
In addition, it has been confirmed by ail parties that
there is an expected growth of employment in Warren Township.
Becauée of same, the township owes é duty to provide housing that
is affordable for those persons being brought into the area be-
cause of that employment. A failuFe to provide multi-family
dwellings would result in a major segment ofvthe population being
precluded from acquiring housing. This would apbly to young
married couples, the elderly, and,espebially, persons who are
:purchasing homes for the firs£ time. The granting of this vari-
ance would provide a much needed type of housing in Warren
TBwnsPip for the above segment of the population. It is patently
_obvious that this, in turn, would promot§ the general weifare.

!
Nor can it be said that the granting of the variance

for multi~-family dwellings would violate the "negative criteria"
i

Il: of the statute. The case law interpreting the negative criteria

!
+ indicates th?t the variance should’be granted if the benefits of

1
the vgriance outweigh the detrimental impacts, if any. See
! .

Kramer v. Board of Adjustment of Sea Girt, 45 N.J. at 293.: The
o

1
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negative impact or detrimental impact must be clearly substantial
and must substantially outweigh the benefits of the variance. As
the Kramer court stated:

"The key word is 'substantially'... if on
adequate proof, the board without arbitra-
riness concludes that the harms, if any,
are not substantial and implicitly deter-
mines that the benefits preponderate the
variance stands."

' Kramer v. Board of Adjustment of Sea Girt, 45

N.J. at 293.

: [
The clear balancing requirement of the case law relating to the

hegative criteria illustrates the importance of consideration of

the responsibilities of the municipality within the context of Mt.

! .
.Laurel II with respect to the determination of whether the negativ
t

criteria of a use variance proposing multi-family use have been

'
-1

met. DeSimone v. Greater Englewood Housing Corp., No. 1, 56 N.J.
' . 1
428 (1970). See also Fobe Associates v. Mayor and Council of
!

1

Demarest, 74 N.J. 519 (1977). !
—_— t

o . .
There are add1t10na¥ "special reasons" for granting a

use variange in this casé separate from the general welfare issue.

It is well established in New he;sey case law that a separate and

independent grounds or "special reason" for a use variance exists
1
!
if the subject ,property cannot be reasonably used for the zoned
!

purpose. See Bern v. Fairlawn, 65 N.J. Super. 435, 446-448 (App.
. P
Div. 1961) As the Bern court pointed out..."While an undue hard-

Shlp may constltute a special reason for a (d) variance, the de-
gree and extent of hardship for a (c) is greater than that provid-

ed for a (d) variance." Id. at 446-447 and see Grimley v.

..25-.
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land cannot reasonably be utilized for single family dwellings

and that the granting of this variance would not impair the public
good but would instead definitely promote the general welfare by
permitting a use which is greatly needed in this area. 1In view of
the above cases and for the above reasons, it is respectfully sub-
mitted that the Board clearly erred in denying the requested var-

iance and that said decision should be reversed and the variance

granted.
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POINT II

THE ATTORNEY FOR THE WARREN TOWNSHIP BOARD OF ADJUSTMENT
ENGAGED IN IMPROPER BEHAVIOR WHICH DEPRIVED THE PLAINTIFF
OF A FAIR HEARING. '

It is a basic principle of law that the Board of
Adjustment in passing upon variance applications act in a gquasi-

judicial capacity. Kramer v. Board of Adjustment of Sea Girt, 45

N.J. 268 (1965). "While the hearing before the Board is not a
formal trial, it partakes of the character of a quasi-judicial
proceeding which must be governed by a spirit of impartiality...."

Hill Homeowners v. Passaic Zoning Board of Adjustment, 129 N.J.

Super. 168, 179 (L. Div. 1974).

It is respectfully submitted that a complete and de-
tailed review of the record below clearly indicates that the ques-
tioning by the Board of Adjustment attorney was excessive, pro-
tracted and often needless. In addition, the content and amount
of questioning clearly indicate that the Board attorney was not
completely objective in his questioning.

If we examine the testimony of the first witness for
the plaintiff, Barry Ginsberg, we notice that the Board members
asked a total of 18 guestions. However, the Board attorney asked
an asténishing 116 questions of Mr. Ginsberg. This represents a .
600% increase over the number of questions asked by the Board.

. When the Board attorney cross—-examined Mr. Schindelar,
the plaintiff's engineer, he asked in excess of 184 questions.
However, when he questioned Mr. Kolody, the Public Advocate's
engineer, he asked a total of only 32 questions, over half of

which dealt with a new problem concerning hearsay information and
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not one of major substance.

Unfortunately, the notes for the transcript of Mr.
Lindbloom's cross-examination were destroyed and we cannot deter-
mine the exact number of questions asked by the Board attorney.
However, on Mr. Lindbloom's recross—-examination, when he was
merely questioned about the new reduced site plan, the Board
attorney still managed to ask Mr. Lindbloom a total of 80 ques-
tions. However, he asked Mr. Higgins, the Public Advocate's
planner, a total of only 49 questions on his originai testimony.

When the Board attorney began his cross-examination of
the first witness, he made a statement which revealed quite a bit
about the nature of his gquestioning and its purpose. He stated
that for the first time in six years that he has been attorney to
the Board of Adjustment, he felt "a little awkward in the fact thgt
I have prepared my questions and done what I considered to be my
job as an attorney may make me somewhat suspect but nonetheless
I'll proceed as I deem to be fit." (Tr. 10/23/80, p. 78, 1. 1l4-
21). Thus, his initial statement at the very outset of hié cross- |
examination turned out to be quite prophetic as can be seen by
the protracted examination of all the plaintiff's witnesses.

Moreover, a review of the transcript of that cross-
examination clearly reveals that the’Board attorney asked ques-
tions of the plaintiff's witnesses that were designed to elicit
damaging answers bur asked much more mild and innocuous questions
of the Public Advocate and township witnesses which were designed
t0 support their case. I think the transcript also makes it

readily apparent that the Public Advocate was not neutral from
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the outset but asked questions and produced witnesses who were
adverse to thé plaintiff. Thus, the plaintiff found himself enF
countering two adversary attorneys who were, by definition,
supposed to have been neutral.

For instance, the Mt. Laurel issue was clearly an issue
raised in the various proceedings. Mr. Lindbloom was cross-
examined by the Board and its attorney concerning Mt. Laurel.

When the plaintiff cross—-examined Mr; Higgins, the
Public Advocate's planner, it was discovered that Mr. Higgins had
not even read the Mt. Laurel decision. However, when plaintiff
questioned Mr. Higgins more closely concerning Mt. Laurel, the
Board attorney himself raised an objection to the questioning,
citing that questions concerning Mt. Laurel were not really rele-
vant. It is quite enlightening to see that the Public Advocate
himself did not raise the objection concerning his own witness
but the Board attorney did it on his own volition.

In the transcript of June 22, 1981, at page 20, the
Board attorney notes that he is raising objections to Mt. Laurel
questions on his own in the absence of an objecfion by the Public
Advocate because he feels that the Mt. Laurel decision was not
relevant. However, it appeared that no objection was raised when
Mr, Lindbloom, the plaintiff's planner, was questioned about Mt.
Laurel. Nor did he ever raise an objection when Mr. Lindbloom
raised it as part of the plaintiff's affirmative case. It was
quite obvious from the record that  the Board attorney was trying
to save Mr. Higgins from any further embarrassing questions con-

cerning Mt. Laurel and his candid admission that he had never read
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the case. This was done by the Board attorney in the complete
silence and absence of any objection from the Public Advocate.
The objection was also made in fﬁce of the fact that Mt. Laurel
was certainly a relevant factor to the requested use variance.

It is quite obvious that a review of the record will reveal that
the tenor of the Board attorney's questions was not neutral in
thought or purpose. As stated above, his questioning of plain-
tiff's witnesses was needlessly lengthy, with the purpose of try-
ing to find fault in the testimony. However, such was not the
case with the township witnesses and those of the Public Advocate
where tﬁe questions were far less in number, muted and supportive
in nature.

It is respectfully submitted that the above clearly
shows that the Board of Adjustment attorney clearly overstepped
his bounds by the numerous and prolific questions asked of the
plaintiff's witnesses. Questions asked by the Board attorney werg
far greater than those asked by the seven Board members together.
He also far exceeded the number of questions asked by the Public
Advocate. In fact, the Board attorney, by engaging in this be-
havior, literally became tantamount to a Board member during the
course of the proceedings and thereby usurped their function. AdH
ditionally, any objective reader of these transcripts is compelled
to the conclusion that the Board attorney was asking questions of
the various witnesses which would have been designed to affirm,
on appeal, any Board decision denying the requested use variance.
The questions asked of the plaintiff's expert witnesses were

clearly designed to be counterproductive and damaging. The
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questions asked of the Public Advocate's witnesses were far less
numerous and tended to reinforce the Public Advocate's and
township's witnesses.

As stated above, the Board of Adjustment exercises a
quasi-judicial function and, logically, so does the Board attorneyl.
Our cases have clearly held that even a judge in his or her full
judicial capacity should exercise restraint in cross-—-examining

witnesses. In Band's Refuse Removal, Inc. v. Fairlawn Borough,

62 N.J. Super. 522 (App. Div. 1960), the Court recognized judicial]
‘restraint in examining a witness even in the absence of a jury. |
The Court stated that if a judge "participates to an unreasonable
degree in the conduct of a trial, even to the point of assuming

the role of an advocate, what he does may be just as prejudicial
to a defendant's rights as if the\case were tried to a jury." 62

N.J. Super. at 549. In Ridgewood v. Sreel Investment Corp., 28

N.J. 121, 132, the Court stated that if there is excessive ques-
tioning by a judge, it may reach "a poipt at which the judge may
cross that fine line that separates advocacy from impartiality.
When that occurs there may be substantial prejudice to the rights
of one of the litigants." 28 N.J. at 132.

In Polulich v. J.G. Schmidt Tool Die and Stamping Co.

46 N.J. Super. 135, 144, (County Court, 1957,)the Court stated,
"The power to take an active part in the trial of a case must be
exercised by the judge with the greatest restraint...."

Thus, it can be seen by the above that the Board
attorney's excessive and unobjective questioning was clearly im-
proper.
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CONCLUSION

In view of the foregoing cases and for the above reasons
it is respectfully submitted that the decision of the Board of

Adjustment be reversed and that the requested variance be granted,

Respectfully submitted,

. ! ; N ”
) -:’liv/[/}? /»“*/Z// 3 Z-L yirt—

PHILIP R. GLUCKSMAN
Attorney for Plaintiff
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feasible to construct and sell homes on these lots. He is in no
position to dispute Mr. Earl's previous statements regarding costs
of constructing one family dwellings on this site and whether such
dwellings would be readily marketable. (Tr. 7/20/81, p. 37)

Mr. Koiody was again called to testify after the appli-
cant resubmitted plans which called for a reduction of townhouse
units from 300 to 184. Mr. Kolody stated both in his additiohal
report and hisrtestimony that the reduction in these units "tends
to minimize adverse effects to the surrounding environment and to
the existing water course." Thus, in essence, from an engineerin%
standpoint, he no longer had any major concerns about the proposed
townhouse project as reduced and amended. (Tr. 2/4/82, p. 9)

Mr. Kolody also stated thé effect that some of the small
portion of the area is in a water course protection area and does
not prohibit the subject application for townhouses to be construd
ed in that area. The application would merely have to come beforg
the appropriate township boards and it would be more a considera-
tion of a site plan. (Trf 2/4/82, p. 7)

Mr. Chadwick, the Township Planner, conceded that there
was a need for least-cost housing in Warren Township as well as
throughout the United States. He Was not prepared to define least
cost in terms of the particulars of Warren Township.

Mr. Chadwick never conducted a study as to whether thersg
was a need for multi-family housing in Warren Township, nor did hd
ever conduct an analysis as to whether this parcel may be the
best suited for multi-family dwellings. (Tr. 10/15/81, p. 5) He

stated that reduction of proposed units from 300 to 184 put the

-14-
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proposal in the area of a medium-range density. (Tr. 10/15/81,
p. 29) Mr. Chadwick conceded that the homes surrounding the spb—
ject site are smaller and older and that there are chicken coops
in a state of bad disrepair adjacent to the site. (Tr. 10/15/81,
p. 21)

Mr. Chadwick admits that there is poor percolation on
the subject parcel but never goes on to take a position disputing
the contentions of the plaintiff's experts that the land could
not be utilized for the zoned purpose. Lastly, Mr. Chadwick print
cipally objects to the subject site because of the alleged water
course protection érea which could inhibit construction. However|
Mr. Chadwick conceded that this is principally an engineering
consideration which could be overcome at site plan proceedings.
(Tr. 10/15/81, p. 49-50) |

At the conclusion of the heafings on March 29, 1982,
the Board of Adjustment voted 4 to 1 to deny the use variance.

This Appeal now follows.
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POINT 1

THE BOARD OF ADJUSTMENT ERRED IN DENYING THE USE VARIANCE
REQUESTED.

N.J.S.A. 40:55D-70(d) states that the Board of Adjust-
ment shall have the power to:

"In particular cases and for special reasons
grant a variance to allow departure from
regulations pursuant to Article 8 of this
Act, including, but not limited to allowing
a structure or use in a district restricted
against such structure or use..."

The case law interpreting the phrase "special reasons”
indicates that although there is no clear definition of "special
reasons," there are essentially three general categories of spec-
ial reasons. These three general categories include the following
1) the proposed use will inherently serve the public good and
general welfare; (2) the property in question is peculiarly suited
or uniquely suitable for the proposed use; or (3) the property

cannot reasonably be utilized for the purposes permitted under the

zoning ordinance. See Kramer v. Board of Adjustment, Sea Girt,

45 N.J. 269, 286-287; Yahnel v. Board of Adjustment of Jamesburg,

N.J. Super. 509 (App. Div. 1963), cert. den'd. 41 N.J. 116 (1963);

Black v. Montclair, 40 N.J. 1 (1963); DeSimone v. Greater

Englewood Housing Corp., No. 1, 56 N.J. 428 (1970); Fobe Associatg

ES

v. Mayor and Council of the Borough of Demarest, 74 N.J. 519

(1977) ; Séheff v. Township of Maple Shade, 149 N.J. Super 448 (Apg

Div. 1977) cert. den'd. 75 NJ 13 (1977). The case law regarding

these special reasons also demonstrates that any one of these
. three general categories of special reasons is sufficient to meet

the requirements of NJSA 40:55D-70(d). See Rolph v. Borough of
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Emerson, 141 NJ Super. 341, at 352-353 (Law Div. 1976); Yahnel v.

Board of Adjustment of Jamesburg, supra at 518.

Special reasons has been defined by our Supreme Court as

a "flexible concept; broadly speaking, it may be defined by the

purposes of zoning set forth in NJSA 40:55-32 which specifically

include promotion of health, morals, or the general welfare."

DeSimone v. Greater Englewood Housing Corporation, 56 NJ 428 (1970

In essence, a Board of Adjustment can grant a use variance if it
is deemed that the use will in some way promote the general wel-
fare as it is broadly defined in the zoning statute. Consider the
following varied instances where use variances granted by the

Board of Adjustment were upheld because they promoted the general

welfare. " Andrews v. Board of Adjustment of the'Township of Ocean,

30 N.J. 245 (1959) which permitted a parochial school to be con-

structed in residential zone; Burton v. Montclair, 40 N.J. 1, a

private school in a residential zone; Yahnel v. Board of Adjustmen

) .

t

of Jamesburg, 79 N.J. Super. 509 (App. Div., 1963), cert. den'd.

41 N.J. 116 (1963) which permitted a telephone equipment building

in a residential zone; Grundlehner v. Dangler, 29 N.J. 256 (1956)

variance granted for the alteration of a funeral home in residen-

tial zone; Kramer v. Sea Girt, 45 N.J. 268, variance permitted for

construction of hotel in residential zone; Kunzler v. Hoffman, 48

N.J. 277 (1966) which permitted a private hospital for the emo-

tionally disturbed in a residential zone; Bonsall v. Mendham

Township, 116 N.J. Super. 337 (App. Div. 1971) which affirmed

the variance created to a Seeing Eye clinic to permit the con-

struction of the building on the premises.
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In the following two cases the courts reversed the de-
cision of a Board of Adjustment denying the use variances. 3L

Corporation v. Board of Adjustment City of Newark, 118 N.J. Super.

453 (L. Div. 1972) whereby variance was mandated to permit creation
of a private day care center in a residential zone and Wickatunk

Village, Inc. v. Township of Marlboro, 118 N.J. Super. 445 (Ch.

Div. 1972) which directed variances to permit construction of a
sewerage treatment plant in a residential 2zone.

More recently, New Jersey courts have specifically.held
that the need for varied housing especially in the low and moder-
ate income area, does constitute special reasons to authorize a

variance for private housing as well as public; In Brunetti v.

Madison Township, 130 N.J. Super. 164 (L. Div. 1974), the court

reversed the Township Council's denial of a variance for multi-
family housing. The courts specifically directed the governing
body to grant the plaintiff's application for a variance and in

doing so, specifically stated that "a need for low and moderate

income housing constitutes a special reason for justifying a

zoning variance whether served by semi-public housing as in De

Simone or by private housing as proposed by the plaintiff. The

mayor and council were unreasonable in not so concluding." 130
N.J. at 168 (italics supplied).

The landmark case with regard to the need for multi-
family dwellings and how that need satisfies the general welfare

is the case of South Burlington County N.A.A.A.C. V. N.A.C.P. V.

Township of Mount Laurel, 67 N.J. 151 (1975). The Supreme Court

in the above case greatly emphasized that there is a dire need
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for multi-family housing in the state, especially in the low and
moderate income areas. The court stated that "it is plain beydnd
dispute that proper provision for adequate housing of all categor-
ies of people is certainly an absolute essential in promotion of
the general welfare required in all local land use regulation."

The Supreme Court went on to particularly note that "the universal

and constant need for such housing is so important and of such

broad public interest that the general welfare which developing

communities like Mount Laurel must consider extends beyond their

boundaries and cannot be parochially confined to the good of the

municipality. It has to follow that broadly speaking presumptive

obligation arises for each such municipality affirmatively to plap

and provide by its land use regulation a reasonable opportunity

for an appropriate variety and place of housing including, of

course, low and moderate cost housing, to meet the needs and de-

sires and resources of all categories of people who may desire to

live within its boundaries." 67 N.J. at 179 (italics supplied)

Indeed, it cannot be imagined a stronger statement from our
Supreme Court that at the present time one of the greatest ways
of satisfying the general welfare is for a developing community
to provide the varied type of housing for regional needs beyond
its boundaries. As stated above, the municipalities must shed
their "pafochial attitudes" and look beyond the municipal bound-
‘aries to satisfy those needs.

The court further went on to state that "when it is

shown that a developihg municipality in its land regulations has
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not made realistically possible a variety and choice of housing,
including adequate provision to afford the opportunity for lgw
and moderate income housing or has‘expressly prescribed require-
ments or restrictions which preclude or substantially hinder |it,

there is an obvious showing of the violation of due process and

that the municipality has the heavy burden to establish that
there is rational reason for excluding this varied type of housing
67 N.J. at 181.

The court emphasized continually that there is an acute
need for multi-family housing. The court noted that "single
family dwellings are the most expensive type of quarters and great
numbers of families cannot afford them. Certainly, they are not
pecuniarily feasible for low and modefate income families. Most
young people and many elderly and retired persons" cannot afford
the single family dwelling. 67 N.J. at 182.

What is very interesting to note when comparing the
Mount Laurel case to the case at bar is that Mount Laurel's zon-
ing ordinance does allow some form of julti-family dwellings.
Warrén Township is much worse when compared to the Supreme Court'g
criteria because its zoning ordinance does not in any way, shape
or form provide for any type of multi-faﬁily housing.

In its conclusion, the Supreme Court did not restrict
its decision solely to low cost housing. It stated that a deve-
loping mﬁnicipality had the burden of providing varied housing,

of which multi=family was one type and low cost housing another

type.
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What is particularly applicable to the case at bar is
the comments of Supreme Court regarding zoning certain areas for
industry and commerce without pr.viding adequate housing. The‘
Court stated that certainly when a municipality zones for industry
and commerce for local tax benefit purposes, it has, without ques-
tion, a corresponding obligation to provide adequate housing with-
in the meahs of the employees involved in such use; "In other
words, such municipalities must zone primarily for tﬁe living
welfare of people not for the benefit of the local tax rate." 67
N.J. at 187-188.

The reasoning behind the Mount Laurel decision was car-

ried forward by the Supreme Court in the case of Oakwood at

Madison, Inc. v. Township of Madison, 72 N.J. 481 (1977). The

Supreme Court of New Jersey again reaffirmed the Mount Laurel de-
cision that "requires that a municipality must allow for an appro-
priate variety and choice of housing." 72 N.J. at 516. The Court
examined the Township of Madison and found that there was a sub-
stantial amount of land yet to be déveloped. Most of the zoning
ordinance was devoted to single family residential. The Court
found that the failure of the town to provide for its fair share
of varied housing rendered that town to be in violation of its
mandate. It further went on to comment at length that a municip-
ality must provide its fair share of the regional needs for hous-
ing rather than just the needs of a municipality.

It is quite interesting to note in this regard that in
doing so, the Supreme Court of New Jersey referred to an article

written by an expert in the field. See Lindbloom, "Defining Fair
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Share of Regional Need," 98 N.J.L.J. 633-644 (July 24, 1975).
This article was written by Carl Lindbloom who is the very expert
used by the plaintiff. In the Madison case, the Supreme Court
again emphasizes "we impose upon each developing community the
obligation‘to plan and provide by its land use regulation a rea-
sonable opportunity for an appropriate variety and choice of
housing." 72 N.J. at 559.

In South Burlington County NAACP v. Mt. Laurel Twp.,

N.J. 158 (1983), (hereinafter "Mt. Laurel II"), the N.J. Supreme
Court reiterated and vigorously reaffirmed the principles estab-
lished in Mt. Laurel I. The Court went at great lengths to assert
that a community in a growth area has a duty to provide a varied
type of housing, some of which should be low or moderate income
or, in some circumstances, least cost housing. In the Appendix
to the above decision, Warren Township was listed as a “growth
area" and therefore, as such, clearly fell within the dictates
and remedies provided in the above case.

The Court in this case went out of its way to note that
most municipalities clearly sought to circumvent the holdings in
Mt. Laurel I by dragging their feet or making it difficult for a
developer to construct multi-family dwellings in a municipality.
In order to rectify the above situation, the Supreme Court in Mt.
Laurel II provided for drastic builder's remedies which would com+
pel the muniéipalities to provide the requisite multi-family
housing so sorely needed. The Supreme Court in citing the numeroys
instances of municipal zoning ordinances either prohibiting com-

pletely or discouraging multi-family housing, stated that "zoning
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ordinances that either encourage this process or rectify its re-
sults are not promoting our general welfare, they are destroying
it." 92 N.J. at 2il. The Court also pointed out that each muni-
cipality had to provide for its fair share of the region's low
and moderate income housing. 92 N.J. at 208-209.

Since the institution of the within action the Warren
Township zoning ordinance has declared invalid. In the case of

AMG Realty and Skytop Land Corp. v. Twp. of Warren, Docket No.

L-23277-80, the Court invalidated the zoning ordinance of Warren
Township for failing to provide multi-family dwellings. Warren
Township has not included the plaintiff's property in any plans
for zoning which would permit multi-family dwellings.

It is respectfully submitted that because of the above,
the plaintiff has cleérly demonstrated that the granting of this
variance would certainly promote the geﬁeral welfare., As stated
above, the Supreme Court of New Jeréey has listed Warren Township
as being in a growth area. The granting of this variance would
tend to promote the general we;fare in that it would provide a
sorely needed tjpe of housing in the municipality and region wher
no such type of housing presently exists. The courts in all the
cases stated above that this reason alone would constitute spec-
ial reason for the granting of a variance. |

- Everyone agrees that there is an acute need for this
type of housing in the United States. The plaintiff's planner
stressed the reasons why there is a needvfor this type of housing
in the Warren Township area. Whiie the Public Advocate's planner

' did not conduct a study, his reaction was to confirm that there
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is a need for this type of housing in the area, although he did
confirm that in general there is a need for least-cost housing.

The Supreme Court decisions in Mt. Laurel I and II

and Madison at Oakwood are matters of public record and are the

law of the state. Any fair analysis of those caées compels one
- to the conclusion that Warren Township certainly meets the cri-
teria set forth in those cases. Accordingly, it has an affirma-
tive duty to provide its fair share of regional housing needs.
In addition, it has been confirmed by all parties that
there is an expected growth of employment in Warren Township.
Because of same, the township owes a duty to provide housing that
is affordable for those persons being bfought into the area be-
cause of that employment; A failure to provide multi-family
dwellings would result in a major segment ofithe population being
precluded from acquiring housing. This would apply to young
married couples, the elderly, and especially, persons who are
purchasing homes for the first time. The granting of this vari-
ance would ﬁrovide a much needed type of housing in Warren
Township for the above segment of the population. It is patently
obvious that this, in turn, would promote the general welfare.
Nor can it be said that the granting of the wvariance
fof multi-family dwellings would violate the "negative criteria"
of the statute. The case law intefpreting the negative criteria
indicates that the variance should be granted if the benefits of
the variance outweigh the detrimental impacts, if any. See

Kramer v. Board of Adjustment of Sea Girt, 45 N.J. at 293. The
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negative impact or detrimental impact must be clearly substantial
and must substantially outweigh the benefits of the variance. As

the Kramer court stated:

"The key word is 'substantially'... if on
adequate proof, the board without arbitra-
riness concludes that the harms, if any,
are not substantial and implicitly deter-
mines that the benefits preponderate the
variance stands."

Kramer v. Board of Adjustment of Sea Girt, 45
N.J. at 293. ‘

The clear balancing requirement of the case law relating to the

negative criteria illustrates the importance of consideration of

the responsibilities of the municipality within the context of Mt.|

Laurel II with respect to the determination of whether the negativ
criteria of a use variance proposing multi-family use have been

met. DeSimone v. Greater Englewood Housing Corp., No. 1, 56 N.J.

428 (1970). See also Fobe Associates v. Mayor and Council of

Demarest, 74 N.J. 519 (1977).

There are additional "special reasons" for granting a
use variance in this case separate from the general welfare issue.
It is well established in New Jersey case law that a separate and
independeqt grounds or "special reason" for a use variance exists
if the subject property cannot be reasonably used for the zoned

purpose. See Bern v. Fairlawn, 65 N.J. Super. 435, 446-448 (App.

Div. 1961). As the Bern court pointed out..."While an undue hard-
ship may constitute a special reason for a (d) variance, the de-
gree and extent of hardship for a (c) is greater than that provid+

ed for a (d) variance." Id. at 446-447 and see Grimley v.

-25-

11




negative impact or detrimental impact must be cleérly substantial

and must substantially outweigh the benefits. of the variance. As

‘

the Kramer court stated:

!

"The key word is 'substantially'... if on
adequate proof, the board without arbitra-
riness concludes that the harms, if any,
are not substantial and implicitly deter-
mines that the benefits preponderate the ,
variance stands."

Kramer v. Board of Adjustment of Sea Girt, 45
N.J. at 293.

' 1
The clear balancing requirement of the case law relating to the

|l negative criiteria illustrates the ipportance of consideration of

the responsibilities of the munic%pality within the context of Mt.

Laurel II with respect to the determination of whether the negativ
[
criteria of a uUse variance proposing multi-family use have been

1

met. DeSimone v. Greater Englewood Housing Cdrp.,'Né. 1, 56 N.J.

428_(1970); See also Fobe Associates v. Mayor and Council of

'
Demarest, 74 N.J. 519 (1377).
!
There are additional: "special reasons" for granting a

!

!

!

. . . ! »
use variance in this case separate from the general welfare ‘issue.
Y .

1
It is well established in New Jersey case law that a separate and
1

independent grounds or “special reason” for a use variance exists
. ’ !

if the subject property cannct be reasonably used for the zoned
'
purposef See Bern v. Fairlawn, 65 N.J. Super. 435, 446-448 (App.

4 !
Div. 1961). As the Bern court pointed out..."While an undue hard-
. !
ship may constitute a special reason for a (d) variance, the de-
gree and extent of hardship for a (c¢) is greater than that providH

ed for a (d) variance." Id. at 446-447 and see Grimley v.

~25-

112




Ridgewood, 45 N.J. Super. 574, 581 (App. Div. 1957) cert. den'd.

25 N.J. 102 (1957). The case law also indicatgé that where, due
to the-restrictions of the ordingnce and conditions of the property
of the surrounding area, the'property cannot reasonably be used
in an economical manner'for its zoned purposes, a use véfiance

is appropriate as long as the negative criteria are establishéd.

'
Se€e Yahnel v. Board of Adjustment of Jamesburg, 79 N.J. Super.,
f

| supra, at 517-518, and Scheff v. Todnship of Maple Shade, 149

Super. 448,'458 (App. Div. 1977). It is also established in New

Jersey case law that a zoning ordinance ﬁay effectively result in
an inversé condemnation of the prdperty justifying either variancsd
relief, a rézoning qf the property or damages for inverse condem-

1 .
natién. See Commons v, Westwood Zoning Board of Adjustment, 81

i
N.J. 597 (1980) and also, Sheer v. Evesham Township, 184 N.J.
’ )

Super. (1982). |
f

1 It is respecﬂfully'submitted that the applicant has sup-
plied more than sufficidnt evidence to establish that he is en-
titled to'a use variance.becaﬁsq the property cannot'reasonably

'
be used for single family residenqes. Again, without repeating
the testimony at lenét?, it suffices to say that the land in ques=?
tion is bordered on two sides by non-industrial use. Burroughs
Company, the present largest’industrial employer‘in the township,
is immehiately adjacent to the subject parcel. Cars from that
facility are parked almost on tép of the property line.

Next to that facility is a Chubb warehouse complex, with
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its attendant commercial activity. Indeed, part of the plain-
tiff's property had been previously zoned industrial and was
recently rezoned to residential at the time that the plaintiff
sought to have a zoning change to permit multi-family dwellings.
In addition to the above, there are dilapidated chicken coops
immediately adjacent to the land in question and many non-
residential uses along Mt. Horeb Roadl ' The houses existing on
Mt. Horeb Road presently near the sife are.not in the caliber of

new 2,500 to 3,000 square foot homes which would sell for approxi-t

!
mately $225,000.

' Further, it is beyond dispute that there is a very poor

percolation in this area and that individual septic’ systems could

{
not be utilized. This, by~itself, precludes the subject proper-

ties from ever being utilized'as one family dwellings. 1In addi-
f

tion, a package treatment plant would not in any way be economi-
!

b
cally feasiple for one family homes.

1

: For theseireasons, it can be readily seen that the land
1

cannpt be utilized for the purposes for which it is zoned; i.e.,
!

one family homes. Even if there were proper perqolation and

individual septic systems could be installed, would anyone honest
.

ly believe that a person would be willing to spend $225,000 to
1

'

purchase & house which would be immediately adjacent to industrial
!

'uses, a variety of non-residential uses and dilapidated chicken

' .
coops? '

1]
1
On the other hand, the site is uniquely suitable for

14

the proposed use. The ﬁarcgl is a flag-type lo% which contains

|
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| serve the purposes of the Municipal Land Use Law, then the varianc

'

a pond and recreational fields. The architects went to great pain
to incorporate the existing facilities in their design for the
townhouses. It represents an ideal use in a transitional zone
next to industrial uses.
It is well settled law in this state that a use variance
'

can be granted if the proposed use is uniquely suitable to subject

property. See Rolphe v. Borough of Emerson, 141 N.J. Super. 341

at 352-353. As outlined in Rolphe, if the property is uniquely

'

suitable for the proposed use and the property will generally

should be granted. See also Ward v. Scott, ‘16 N.J. 16 (1954).

The Board resolution consistspr 15 pages-but only two
i
of those pages are devoted'to reasons in support of its decision

denying the,use variance. An'analysis of those few reasons clear-
f

ly indicates that they are not supported by the weight of credibls
' .

evidence. ?nitially, the Board chose to completely ignore Mr.
Lind?loom's testimony and instead concentrated and relied ﬁpon ths
teétimony of Mr. Higgins, the Public Aavocate's planner. It is
respectfully ;ubmitted that the record on its facg clearly shows
that Mr. Lindbloomtwas eminently more qu;lified to testify on the

f
issue at bar. Initially, Mr, Higgins merely obtained a degree as
. 1 . ’
a landscape architect and never obtained a degree as a planner.
, ' f ,
He has never been involved in any project concerning townhouses

and never had evekn qualified as an expert in the courts of New
!

jersey. This 'is to be contrasted with Mr. Lindbloom's copious

experience as statéed afdresaid.

!
f
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Once the proposed project was reduced from 300 units to
184 units, Mr. Higgins readily conceded that this reduction satis-
fied most of his objections to the use variance. He was then’
merely left with the concern that there was no mass transit to the
subject site; thqt it was a mile away from a shopping center and
that Mt. Horeb Road had no sidewalks. . However, he further admitted
on cross-examination that there was no mass transit to any site in
Warren Township and therefore no brospective multi-family dwelling
' sité would satisfy this ,criterion. He also conceded that the pro-

ﬁosed site, being less than a mile away from the center of Warren

Township and shopping, would not pose any burden at all to those
who have cars. Lastly, he\admitted that’there were many sites in
Warren Township without sidewa}ks and that there had, in fact,
 been many mdlti-family units constructed in similar municipalitied
| such as Wdrren Township which would not meet the above criteria

concerning nlass transit and sidewalks.
: b
) It is further submitted that the plaintiff's engineer

'

f
had likewise nlore experience in the construction of onrsite sewer-
aée treatment plants than that of the Public Advocate. Mr.

Kolody te§tified thgt he had never designed or supervised or had
i .
~any connection with the (construction of a sewerage treatment plant
[
§uch as the one proposed in the application. He conceded that if
. ,

Mr. Schindelar, Fhe plaiﬁtiff's engineer, had been involved in
' '

the design and construction of 30 to 40 such type plants, then
!

f
Mr., Schindelar would hav? more experience in this [field. Mr.

. 1 .
Kolody also conceded that he'has no idea when sewer lines would
1

reach the subject site, if ever. Lastly, Mr. Kolody conceded

!
4
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that the reduction in the new plans of units from 384 "tends to
minimize adverse effects to the surrounding environment and to ths
existing water course." The plans as amended no longer concerned

him regarding the water course protection area. This would not
!

prohibit the construction of townhouses on the subject afea but
would merely be a site plan consideration. |

| The Board relied on Mrﬂ'xolddy's rough hand drawn sketch
that 16-18 single family homés could be developed on this site.
Mr. Kolody admitted that this was a hand drawn sketch, not even

drawn to scale; that this sketch involved filling in the entire
'
exXisting lake. He also admitted that he'had no idea what one

1
family houses would sell for in this area and what the cost of

homes that hF proposed would be, or whether they would ever be
. f
practically marketable. This shows that this sketch is, at best

'
a rough one which is completely un%upported by any cost study or
i
any engineering analysis, Howeve'r, the Board chose to rely on
t
this Fnsupported, rough sketch and chose to ignore the testimony

f

of Mr. Schindelar and Mr. Earl. Lastly, the Boarq relies on the
fact that no conceptual approval for the sewerage plant was ob-
l

. | - .
tained from the DEP or the Municipal Sewerage Authority. However,
!

it was congeded at the héarings below that this was not necessary
' ' i
at this particular juncture and that said approval can easily be
1 .

made a condition of the variance. ,
L

! Thus,, it can be readily seen from the paucity of reasons
! . .
in-alleged support of the! denial that those reasons are clearly

not supported by the, weight of the credible evidence. The Board
| .
chose to completely ignore the uncontradicted revidence that the
! . °

'
!
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land cannot reasonably be utilized for single family dwellings

and that the granting of this variance would not impair the public
good but would instead definitely promote the general welfare by
permitting a use, which is greatly'needed in this area, 1In view of
the above cases and for the above reasons, it is respectfully sub-
mitted that the Board clearly erred in denying the requested var-

iance and that said decision should be reversed and the variance

granted. !
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POINT II S
)
THE ATTORNEY FOR THE WARREN TOWNSHIP BOARD OF ADJUSTMENT
ENGAGED IN IMPROPER BEHAVIOR WHICH DEPRIVED THE PLAINTIFF
, F A FAIR HEARING. -

1 !

f . . . .

‘It is a basic principle of law that the Board of
. ,

i
'Ad]ustment in pa551ng upbn variance applications act in~a quasi-
judicial capacity. Kramer v. Board of Adjustment of Sea Girt, 45
'

N.J. 268 (1965). "While the hearing before the Board is not a

f
formal trial, it partakes of the character of a'quasi-judicial

!
proceeding which must be governed by a spirit of impartiality....

Hill Homeownédrs v. Passaic Zoning Board of Aéjustment, 129 N.J.
Super. 168, 179 (L. Div. 1974). '

It is respectfully submitted that a complete and de-
tailed review of the record below clearly indicates that the ques-
tioning by the Board of Adjustment attorney was excessive, pro-
tracted and often needless. In addition, the content and amount
" of questioning clearly indicate that the Board attorney was not
completely objective in his questioning.

If we'examine the testimonybof the first witness for
the plaintiff, Barry Ginsberg, we notice thatlﬁhe Board members
asked a total of 18 questions. ,HoweVer, the Board attorney asked
an asténishing 116 questioné of Mr. Ginsberg. This represents a
'600% increase over the' number of questions asked by the Board.

3 '~ When the Board attorney cross-examined Mr. Schindelar,
t

the plaintiff's engineer, he asked in efcess of 184 questions.

However, when he questionéd Mr. Koiody, the Public Advocate's

engineer, pe asked a total of only 32 questions, over half of

: 1
which dealt with a new problem concerning hearsay information and

!
]
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not one of major substance.
1

Unfortunately, the notes for the transcript of Mr.
Lindbloom's cross-examination were destroyed and we cannot deter-

mine the exact number of questions asked by the Board attorney.

‘

However, on Mr. Lindbloom's recross-examination, when he was
!
merely questioned about the new reduced site plan, the Board
attorney still managed to ask Mr. Lindbloom a total of 80 ques-
' ;

tions. However, he asked Mr. Higgins, tpe Public Advocate's

f
planner, a total of only 49 questions on his original testimony.

When the Board attorney began his cross-examination of
| .

the first witness, he made a statement which revealed quite a bit
1

¥
about the nature of his questioning and its purpose. He stated
i

. . . . !
that for the first time in six years that he has been attorney to
1

] '
the Board of Adjustment, he felt "a little awkward in the 'fact thdg
!

I have prepared my questions and done what I cons;deréd to be my

I

job as an attorney'max make me somewhat suspect but nonetheless

t
I'1l proceed as I deem to be,fit." (Tr. 10/23/80, p. 78, 1. l4-

!

e e ] .
21) . Thus || his initial statement at the very outset of his cross-
i
examination turned out tpo be quite prophetic as can be seen by

! .
the protracted ekamination of all (the plaintiff's witnesses.
r

’ Moreover, a Feview of the transcript of that cross-
examination clearly revehls that the Board attorpéy asked ques-
tions oF the plaintiff's witnesses that were designed to elicit
damaging answers bur asked much more mild and innocuous questions
of the Public Advocate and town;hip witnedses which were designed
to support fheir case. I think the transcript also makes it

readily apparent that the Public Advocate was not neutral from
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1 t
'

the outset but asked guestions and,produced witnesses who were
adverse to thé,plaint;ff. Thus, the plaintiff found himself eﬂ—
countering two adversary 'attorneys who were, by Qefinition,
supposed to have been neutrai.

I
For instance, the Mt. Laurel issue was clearly an issue
!

raised in the various proceeding;. Mr. Lindbloom was cross-
examined by the Board and its attorney concerning Mt. Laurel.

When the plaintiff cross-examined Mr. Higgins, the
Public Advocate's planner, it was discovered that Mr. Higgins had
not even read the Mt. Laurel decision. However, when plaintiff
questioned Mr. Higgins more closely concerning Mt. Laurei, the
Board attorney himself raised an objection to the guestioning,
citing that questions concerning Mt. Laurel were not really rele-
vant. It is quite enlightening to see. that the Public Advocate
himself did not raise the objection concerning his own witness
but the Board attorney did it.on his own volition.

In the transcr}pt of June 22, 198l, at page 20, the
Béard attorney notes that he is raising objections to Mt. Laurel
qﬁgstions on his own in the absence of an objection by the Public
Advocate because he feels tpat the Mt. Lahrel decision was not
‘relevant. However, it appeareq that no objection was raised when
Mr. Lindblooﬁ, the plaintiff's planner, was questioned about Mt.
:Laurel. 'Nér did he ever raise an gbjection when Mr. Lindbloom
‘raised it as ‘part of the plaintiff‘s affirmative case. It was
quite |obvious from tﬁe record that:the Board attorney was trying

'

to save Mr. Higgins from any further embarrassing questions con-

cerning Mt. Laurel and his candid admission that hé had never read
f ’ ' '

!
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t

the case. This was'done bylthe Board attorney in the complete
silence and absence of any objection from thg Public Advocate.
The objection'was also made in face of the fact that Mt. Laurel
was certainly a relevant factor to the requested use variance.
It is quite obvious that a review of the record will reveal that
the tenor of the Board attorney's gquestions was not neutral in
thought or purpose. As stated above, his questioning of plain-
tiff's witnesses was needlessly lengthy, with the purpose of try-
ing to find fault in the testimony. However, such was not the
case with the township witnesses and those of the Public Advocate
wﬁere the questibns were far less in number, muted and supportive
in néture. | |

It is respectfully submitted that the above clearly
sﬁows that the Board of‘Adjustment attorney clearly overstepped
Bis bounds by the numerous and prolific questions asked of the
élaintiff‘s witnesses. Questions asked by the Board attorney wers
far greater than those asked by the'seven Board members together.
He also far exceeded the n&mber.of questions asked by the Public
Advocate. In fact, the Board'attorney, Qy engaging in this be-
havior, l%terally became tantamount to a Board member during the

J

course of the proceedings and thereby usurped their function. AdH
[

ditiqnally, any objéctive reader of these transcripts is compelled
1

to tHe conclusion that the Board attorney was asking questions of

1

the various witnesses which would have been desighed to affirm,
!
on appeal,'any Boand deFision denying the requested use variance.

1
The questions asked of the plaintiff's expert witnesseg were
)

clearly désigned to be counte;p:oductive and damaging. The

f ' }
1
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guestions asked of the Public Advocate's witnesses were far less

'

numerous and tended to reinforce the Public Advocate's and

township's witnesses.

As stated above, the Board of Adjustment exercises a
quasi-judicial function and, logically, so does the Boafﬁ attorneyl.
Our cases have clearly held that even a judge in his or her full
judicial capacity shogld exercise restraint in'cross—éxamining

witnesses., In Band's Refuse Removal, Inc. v.. Fairlawn Borough,

62 N.J. Super. 522 (App. Div. 1960), the Court recognlzed jud1c1aL
restralnt in examlnlng a w1tness even ln the absence of a jury.

The Court stated that if a judge "participates "to an unreasonable
dggree in the conduct of a trial, even to the point of assuming
the rolé of an advocate, what he does may be just as prejudicial

ﬁo a defendant's rights as if the case were tried to a jury." 62

N.J. 'Super. at 549. 1In Ridgewood v. Sreel Investment Corp., 28

N.J. 121, 132, the Court stated that if there is excessive ques-
tioning by-a judge, it may reach "a point at which the judge may
cross that fine line that sep;rates advogacy from impartiality.
When thatioccurs there may be sub§tantial prejudice to the rights
of one of the litigants." 28 N. J. at 132. |

, .
! in In Polulich v. J.G. Schmldt Tool Die and Stamping Co.

' {
46 N.J. Super! 135, 144, (County Court, 1957,)the Court stated,
. 1

"The power to take an active part in the jtrial of' a case must be
v ( i

‘exercisedyby the jﬁdgegwith the greatest restraint...."

'
Thus, it can be seen by the above that the Board
f .

attorney's excessive and unobjective questioning was tlearly im-
1

] '
proper. '

t
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CONCLUSION
!

'

t
1

(
it is respect%ully submitted that the decision of the Board of
’ !
Adjustment be reversed and that the requésted variance be granted|
' .

In view of the foregoing cases and for the abovg reasons

t
1 .

! Respectfully submitted,

' B o //QM/}7M/&L/WW‘

. Y 'PHILIP R. GLUCKSMAN
1 Attorney for Plaintiff

r
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variance for multi-family housing 1largely in the negative
criteria of the statute. See 74 N.J. at pp.537-539. Other
cases entailing multi-family housing applications in which
the Appellate Division =-- in denying developers' proposals --

relied basically on the negative criteria, include Nigito

v. Borough of Closter and Weiner v. Zoning Board of Adjustment

of Glassboro, both of which were discussed in Point III above.

In Weiner, the Court accepted "the beneficent public welfare
purpose of encouraging housing for senior citizens and the
propriety of such a use as a permissible ground for a special
reason variance" but then admonished that "it does not nec-
essarily follow that such a use variance must be granted
regardless of the éharacter of the district involVed and

the departure from the bulk and density requirements of that
district." 144 N.J. Super at p.515 (Emphasis by the Court).
In Nigito, the Appellate'Division reversed the Trial Court
and thereby sustained the municipality's denial of a special
use variance for construction of garden apartmenté (for
families of: moderate income. Because of some discordant uses
in the immediate area, the Trial Judge had concluded that the
proposed apartment complex would not be out of keeping with
the character of the area and that the subject parcel was

particularly suited for apartment use. 142 N.J. Super at

38.




pPp.6-7. The Appellate Division in reversing, stated that:

"No apparent consideration was given [by the Trial Court]
to the borough's conclusion that the requested variance
failed to comply with the negative criteria set forth
in N.J.S.A. 40:55-39(d), necessary prerequisites to
a variance pursuant to that provision." 142 N.J.

Super. at p.7.
The Court went on to hold that the municipality could reason-
ably base its denial of the requested variance upon a vio-
lation of the negative ériteria. At p.8.

Without getting into any detailed analysis of same,
suffice it to say that each of the Board's concluéions in the
instant case as to the negative criteria are well supported
by both the evidence and the prior factual findings in the
Resolution. This is true With regard to excessive density
and lack of adequate buffering in the front portion of the
tract. (No.2(a)): incompatibility of usage (No. 2(b)); adverse
impact upon the existing roadway (No.2(c)):; conceptual fea-
sibility for the proposed on-site sewerage treatment plant
(No.2(d)); and impairment generally to the Zone Plan and
creation of an undesirable planning precedent (No.2(e)).

One topic treated by these conclusions -- basic
feasibility of the proposed sewerage system -- does warrant
some discussion, however. On this particular point, the
plaintiff and defendant are in both factual and legal dis-

agreement. In Conclusion 2(d) of the Resolution, the

Board noted, among other things, that:
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"No conceptual approval for the sewerage plant was
sought or obtained from either the New Jersey Department
of Environmental Protection or the Warren Township
Sewerage Authority." |
At page 30 of his brief, the plaintiff states: :
"Lastly, the Board relies on the fact that no conceptual
approval for the sewerage plant was obtained from the
DEP or the Municipal Sewerage Authority. However,
it was conceded at the hearings below that this was not
necessary at this particular juncture and that said
approval can easily be made a condition of the variance.”
No citation is furnished as to where during the proceedings
the Board allegedly "conceded” that preliminary or conceptual
feasibility of the proposed sewerage system was only a "detail"
that could be discussed or worked out during a later stage
of processing of the application. The applicant's engineer
acknowledged that neither he nor anyone on behalf of the
plaintiff had touched base with the Township Sewerage Authority
to inquire as to the conceptual feasibility of what was pro-
posed (Tr. 1/4/82, p.38, lines 10-16). 1In his report, the
Township Planning Consultant saw fit to note that:
"The applicant gave no evidence of application to
NJDEP for approval of the system's concept and
therefore no certainty of sewer treatment facilities
can be concluded." (B-4 Ev., Paragraph 7, page 2).
By virtue of the fact that it deemed it appropriate in
Conclusion 2(d) to cite the lack of any attempt to secure

conceptual approval, the Board obviously =-- and contrary to

plaintiff's assertion that the Board felt it unnecessary to be
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treated at this juncture -- thought the matter to be of

importance. The Board's concern for a showing of such ;

conceptual approval at an early stage of the proceedings, find$

legal support in the recent decision of Field v. Franklin

Township, 190 N.J. Super. 326 (App. Div. 1983). 1In Field,

the Court noted that:

"Certain elements -- for example, drainage, sewade
disposal and water supply -- may have such a pervasive
impact on the public health and welfare in the com-
munity that they must be resolved at least as to
feasibility of specific proposals or solutions
before preliminary approval is granted." 190 N.J.
Super. at pp.332-333.
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POINT VII

WEIGHING THE CREDIBILITY OF THE VARIOUS WITNESSES
WAS FOR THE BOARD.

At pages 28 and 30 of his brief, plaintiff alleges that |
in its Resolution the Board "chose to completely ignore "the

1
testimony of his experts, Messrs. Lindbloom, Schindelar and Earl.

The allegation is patently absurd. A reading of the Board's f
rather compnrehensive Resolution discloses that -- instead of .

“ignoring" the testimony of any of the experts -- the Board

obviously took pains to carefully recite and review all of '
S

the pertinent testimony. If plaintiff's real complaint is thaté
the Board of Adjustment found certain of the testimony of wit-
nesses other than the applicant's to be more convincing, that
is no ground for legal objection. It is well settled that:

"The board of adjustment exercises a quasi-judicial
function. Schmidt v. Board of Adjustment of Newark,
9 N.J. 405, 420 (1952). 1In so functioning, as with
other administrative agencies, it has the choice of
accepting or rejecting the testimony of witnesses.
Where reasonably made, such choice is conclusive on

appeal." Reinauer Realty Corp. v. Nucera, 59 N. J.
Super. 189,201 (Apo. Div. 1960), certif. den. 32 N.J.
347 (1960) .

"Even the testimony of expert witnesses may be weighed, and

found wanting, by the board of appeals." Rathkopf, The Law of

Zoning and Planning, Third Edition, 43-4.
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Without responding, point by point, to each of plain—
tiff's challenges to the qualifications of James W. Higgins,
the Public Advocate's planning expert, the Board would merely |
note that some of the statements regarding this witness'
qualifications appearing near fhe bottom of page 28 of plain-
tiff's brief are simply wrong. And, in any event, the
acceptance of the experts' qualifications, and the weighing 3
of their teétimony, was a function peculiarly that of the
Board. See Paragraph 16 of the Board's Resolution. Moreover,|
even though no mention is made of Mr. Chadwick at pp.28-30 of
plaintiff's brief, it is undoubtedly the case that the Town-
ship Planner -- rather than Mr. Higgins or anyone else --
was given the greatest weight by the Board from amongst
the several experts wﬁo testified (Mr. Chadwick's opinions are
guoted at length in the Resolution and he is specifically ’
relied upon and cited in the Board's conclusion). Notably,
the applicant and all interested parties readily stipulated !
to Mr. Chadwick's expertise as a planner (Tr. 8/31/81, p.8,
lines 13-22).

After deliberation, the Board of Adjustment found that !
the plaintiff had not established either séecial reasons

or the negative criteria prerequisite to a use variance. The

credibility of the various witnesses was weighed and

!
1
|
f
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findings and conclusions were made in accordance with the

statute and decisional law. See Kramer v. Board of Adjustment

Sea Girt, supra, 45 N.J. at p.288. The record fully supports

the Board's decision.
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POINT VIIT

PLAINTIFF MISUSES AND MISAPPLIES THE MT. LAUREL
DOCTRINE IN THIS CHALLENGE TO A BOARD OF ADJUST-
MENT'S DENIAL OF A VARIANCE.

In his letter to the Court dated October 27, 1983,
plaintiff's counsel claims that, "pursuant to the Pretrial
Order, this Brief only concerns the issues reached against
the Board of Adjustment." The Pretrial Order entered by this
Court on October 29, 1982 specifically severed from any present
consideration in thié action, the issue of "validity and
applicétion of Zoning Ordinance" as it relates to plaintiff's
lands. Therefore, based upon the terms of the Pretrial Order
and plaintiff's attorney's own letter, no consideration should
be given in the plaintiff's brief to the broad issue of
the validity of Warren Township's Zoning Ordinance. A read-
ing of the brief submitted by plaintiff discloses, however,
that there has been manifest non—c&mpliance with the terms of
the Pretrial Order.

After a few introductory pages of legal argument (start-:
ing on page 16), the plaintiff then proceeds to devote a sub-
stantial portion of his brief (from the last paragraph on page

18 through the next-to-last paragraph on page 24) to an analysis

of the Mt. Laurel I and Mt. Laurel II decisions, the follow-up
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case of Oakwood at Madison, Inc. v. Township of Madison, 72

N.J. 481 (1977), and the AMG Realty case involviﬁg a consti-

i
I
i
|
|
i
]
|
i
1

tutional challenge to Warren's Zoning Ordinance. In the cited
sections of his brief, extensive discussion is given to housing:
needs, employment growth, "fair share", “growth area" and l
related types of peculiarly Mt. Laurel considerations. Overall;
nearly 40% of the first (and main) point of legal argument in
plaintiff's brief is devoted to Mt. Laurel type presentation.

Not only did this Court's Order of severance (the
Pretrial Order) state that any consideration to be given to
the AMG case would be only as part of the later phase of the
litigation and in conjunction with an Amended Complaint to be
filed. An additional subsequent "case management directive"”
for this action was forthcoming from the Hon. Eugene D. Ser-
pentelli, specially-appointed Mt. Laurel Judge for this portion
of New Jersey. Defendant would refer the Court to the annexed
copy of letter dated July 12, 1983 from Judge Serpentelli to
counsel. It will be noted that the Court expressed.."the assumption
that the Board of Adjustment proceedings were not grounded in
a Mount Laurel claim." Judge Serpentelli further states that
"I assume, therefore, that vour briefs will not be addressed

to any Mount Laurel claims." He indicates that if any Mt.
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Laurel claims do evolve out of the Board of Adjustment pro-
ceedings, then the file should probably be returned to him
for determination. Consequently, the defendant respectfully
submits that the cited portiéns of plaintiff's brief -- being
in violation of both the Pretrial Order and Judge Serpentelli's
instructions (as well as being contrary to the representations
as to the brief's contents by plaintiff's own counsel) -- should;
be stricken by this Court.

In any event, the plaintiff's reliance on Mt. Laurel

is misplaced. Our Chief Justice in Mt. Laurel II said that:

"Mount Laurel is not to be used as a substitute for a variance."

92 N.J. at p.326. The criterion which a Board of Adjustment
must consider when deciding a use variance case for special

reasons has not been changed by Mt. Laurel II:

"Finally, we emphasize that our decision to expand
builder's remedies should not be viewed as a license

for unnecessary litigation when builders are unable,

for good reason, to secure variances for their par-
ticular parcels (as Judge Mulr suggested was true

in the Chester Township case). Trial courts should guard
the public interest carefully to be sure that plaintiff-
developers do not abuse the Mount Laurel doctrine.”
(Emphasis supplied) 92 N.J. at pp.280-281.

"If the ordinance is so outmoded and ill-fitting, its altera-

tion must be by amendment or revision. It may not be done by

variance." Schoelpple v. Woodbridge Twp., 60 N.J. Super. 146,
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152 (App. Div. 1960). Mt. Laurel type issues are constitu-
tional ones which local administrative bodies, such as a
Board of Adjustment, have no authority to decide. 92 N.J.

at p.342, footnote 73.
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CONCLUSION

For all of the reasons set fortﬂ above, the defendant,
Board of Adjustment of the Township of Warren, respectfully
requests that the relief requested by plaintiff, Lawrence V.
Steinbaum, be denied and that the Board's Resolution be

affirmed by the Court.

Respectfully submitted,

BERNSTEIN, HOFFMAN & CLARK, P.A.
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SCHEDULE OF SUPPORTING DOCUMENTATION FOR
FINDINGS OF FACT IN BOARD OF ADJUSTMENT
RESOLUTION

(Lawrence V. Steinbaum, Case No. 80-8)

NOTE: Sentence numbering refers to numbers added to
annexed copy of Resolution.

All citations are to the transcripts of the §
proceedings unless indicated otherwise below. ;

Paragraph 1

Sentence 1 - Oct. 6, 1980, p.66.

Sent. 2 - Oct. 6, 1980, p.66; report of Michael J. Kolody, P.E,
& L.S. (PA-3 Ev.), p.l. :

Sent. 3 - Oct. 6, 1980, p.66. -

Sent. 4 - Oct. 6, 1980, p.66; March 18, 1982, pp. 9-10, 13.

Sent. 5 - QOct. 23, 1980, p.82; March 18, 1982, p.9.

Sent. 6 - Oct. 6, 1980, p.67; Oct. 23, 1980, p. 85,89; August
31, 1981, o.l6; March 18, 1982, p.l0; report of
John T. Chadw1ck {(B~5 Ev.), p.2.

Sent. 7 - Warren Township Zoning Ordinance and Zoning Map

Sent, 8 - Oct. 6, 1980, p.67.

Paragraph 2

Sent., 1 - Oct. 6, 1980, p.66

Sent. 2 - Oct. 6, 1980, p.67; Warren Township Zoning Map.

Sent. 3 - Oct. 6, 1980, p.67; Oct. 15, 1981, p.21; report of

Carl Lindbloom (A-10 Ev.), p.2. '

Sent. 4 - Oct. 6, 1980, p.67.

Sent. 5 - Oct. 6, 1980, p.67; revort of Carl Lindbloom (A-10
Ev.), p.2. i

- Report of John T. Chadwick (B-4 Ev.), p.2. !

!
i
i
{
i
|
|
i

Sent. 6 |
Sent. 7 - Oct. 6, 1980, p.67.
Sent. 8 - OCt- 6, 1980' p-67.

Schedule -1



Paragraph 3

Sent. 1 - Oct. 6, 1980, p.61l.

Sent, 2 - Oct. 6, 1980, p. 76.

Sent. 3 - Oct. 15, 1981, pp. 75-78.

Sent. 4 - Oct. 15, 1981, p. 81l.

Sent. 5 - Oct. 15, 1981, p.77 (except 184 + 7 = 26.29)

Paragraph 4

Sent. 1 - Warren Township Zoning Ordinance and Zoning Officer
Denial Letter.

Sent. 2 - Hearing Notice.

Sent. 5 - Oct. 6, 1980, pp. 44-45.

Paragraph 5

Sent. 1 - Oct. 6, 1980, p.6l.

Sent. 2 - Oct. 6, 1980, pp 66-73.

Sent. 4 - Oct. 6, 1980, p.65.

Sent. 5 - Oct. 15, 1981, pp.81-82.

Sent. 6 - Oct. 15, 1981, pp.8l1-82.

Sent. 7 - Oct. 15, 1981, pp.81-82.

Sent. 8 - Oct. 6, 1980, p.76.

Sent. 9 - Oct. 23, 1980, p.44.

Sent. 10 - Oct. 6, 1980, p.85.

Sent. 11 Oct. 6, 1980, p.85; Oct. 23, 1980, p.1l04.

Sent., 12 Oct. 6, 1980, pp. 81-82.

Sent. 13 Oct. 6, 1980, p.80.

Sent. 14 Oct. 6, 1980, p.84.

Sent. 15 Oct. 6, 1980, p.84.

Sent. 16 Oct. 6, 1980, p.67; Oct. 23, 1980, p.88.

Sent. 17 Oct. 23, 1980, p.85,89. Second half of sentence is

on pp.86-87. i

Paragraph 6

Sent. 1 - Oct. 15, 1981, p.71.

Sent. 2 - Oct. 15, 1981, pp.76-77.

Sent. 3 - Oct. 15, 1981, p.77.

Sent. 4 - Oct. 15, 1981, pp.78-79.

Sent. 5 - Oct. 15, 1981, p.77,83.

Sent. 6 - Oct, 15, 1981, pp.85-86.

Sent. 7 - Oct. 15, 1981, p.98.

Sent. 8 - Oct. 15, 1981, p.98,105.

Sent. 9 - Oct. 15, 1981, p.82,84.

Sent. 10 - Oct. 15, 1981, pp.86-87.
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Paragraph 7
Sent. 1 - Nov.
Sent. 2 - Nov.
Sent. 3 - Dec.
Sent. 4 - Jan.
Sent. 5 - Nov.
Sent. 6 - Dec.
Sent, 7 - Jan.
Sent., 8 - Dec.
Paragraph 8
Sent. 1 - Jan.
Sent. 2 - Nov.
Sent. 3 - Nov.
Sent. 4 - Nov.
Sent. 5 - Jan.
Sent. 6 - Jan.
Sent. 7 - Nov.
Sent. 8 - Jan.
Sent. 9 - Dec.
Sent. 10 - Nov.
Paragraph 9
Sent. 1 - Jan.
Sent. 2 - Jan.
Sent. 3 - Jan.
Sent. 4 - Jan.
Sent. 5 - Jan.
Sent. 6 - Jan.
Sent. 7 - Jan.
Sent. 8 - Jan.
Sent. 9 - Jan.
Sent. 10 - Jan.
Sent. 11 - Feb.
Paragraph 10
Sent. 1 - Jan.
Sent. 2 - Jan.
Sent. 3 - Jan.
Sent. 4 - Jan.
Sent. 5 - Jan.
Sent. 6 - Nov.

13, 1980, p.9.

13, 1980, p.22; Jan. 4, 1982, p.7.

1, 1980, p.55.

4, 1982, p.23.

13, 1980, p.37.

1, 1980, pp.60-61; Jan. 4, 1982, p.44.
4, 1982, p.45

1, 1980, p.80

4, 1982, p.o9.

13, 1980, p.1l3.

13, 1980, pp.l1l5-16.

13, 1980,pp.15-16,26.

4, 1982, p.l14.

4, 1982, pp.17-18.

13, 1980, pp. 19-20,26.

4, 1982, p.24.

l, 1980, p.38; Jan. 4, 1982, p.38.
13, 1980, pp.76-79.

19, 1981, p.22.
19, 1981, p.23.
19, 1981, p.31,37,51-52.
19, 1981, p.28.
19, 1981, p.28.
19, 1981, p.26. .
19, 1981, p.24,27-28.
19, 1981, pp.29-30.
19, 1981, p.5s6.
19, 1981, p.30
5, 1981 Minutes (no transcript available)

19, 1981, pp.34-35

19, 1981, p.35

19, 1981, p.36. :

19, 1981, p.36; report (A-10 Ev.), p.6.
19, 1981, p.36. :
12, 1981, pp.42-43.
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Paragraph 10 (continued)

Sent. 7 - Jan. 19, 1981, pp.37-38, 41-42.
Sent. 8 - Jan. 19, 1981, p.114, 42; Feb. 5, 1981 Minutes, pp.
‘ 11-12,21; report (A-10 Ev.), p.S8.
Sent. 9 - Feb. 5, 1981 Minutes, p.12; June 1, 1981, p.44;
June 22, 1981, pp.77-79; report of James W. Higgins
(PA-2 Ev.),p.2; report of John T. Chadwick (B-4 Ev.)

pp.4-5.

Paragraph 11

Sent. 1 - Jan. 19, 1981, pp.44-50.
Sent. 2 - Jan. 19, 1981, pp.51-52.
Sent. 4 - Jan. 19, 1981, pp.87-90.
Sent. 5 - Jan. 19, 1981, pp.87-90.
Sent. 6 - Nov. 12, 1981, p.130.

Paragraph 12

Sent. 1 - Jan. 19, 1981, pp.55~56.

Sent. 2 - Jan. 19, 1981, p.57; Feb. 5, 1981 Minutes, p.24.
Sent. 3 - Nov. 12, 1981, p.1ll.

Sent. 4 - Nov. 12, 1981, p.l1l19.

Sent. 5 - Nov. 12, 1981, p.1l1l3.

Sent. 6 - Nov. 12, 1981, p.1l21.

Paragraph 13

Sent. 1 - April 6, 1981, p.A4.

Sent. 2 - April 6, 1981, pp.6-7.
Sent. 3 - April 6, 1981, p.7,19.
Sent. 4 - April 6, 1981, p.40,51-52.
Sent. 5 - April 6, 1981, pp.7-8.
Sent. 6 - April 6, 1981, p.12,17.
Sent., 7 - April 6, 1981, p.1l2.

8

Sent. - April 6, 1981, p.1l3.
Sent. 9 - April 6, 1981, p.1l4.
Sent. 11 - April 6, 1981, p.65.
Sent. 12 - April 6, 1981, pp.65-66.

Paragraph 14

Sent. 1 - May 4, 1981, p.6. -
Sent. 2 - May 4, 1981, p.8, 14
Sent. 3 - May 4, 1981, p.1l0.
Sent. 4 - May 4, 1981, pp.55-56.
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Paragraph 14 (continued)

Sent. 5 - May 4, 1981, pp.l1l2-13.

Sent. 6 - May 4, 1981, pp.20-21,15.

Sent. 7 - May 4, 1981, p.15.

Sent. 8 - May 4, 1981, p.15.

Sent. 9 - May 4, 1981, p.26.

Sent. 10 - May 4, 1981, p.l6, 23-24,26-27.

Paragraph 15

Sent. 1 - May 4, 1981, pp.28-29.

Sent. 2 - May 4, 1981, p.46.

Sent. 3 - May 4, 1981, p.77

Sent. 4 - May 4, 1981, pp.80-83.

Sent. 5 - May 4, 1981, pp.84-85.

Sent. 6 - May 4, 1981, pp.99-100.

Paragraph 16

Sent. 1 - June 1, 1981, p.Z2.

Sent. 2 - June 1, 1981, p.ll.

Sent. 3 - June 1, 1981, p.27,11.

Sent. 4 - June 1, 1981, p.1l2.

Sent. 5 - June 1, 1981, pp.l1l2-13.

Sent. 6 - June 1, 1981, p.35; Nov. 12, 1981, p.44.

Paragranh 17

Sent. 1 - June 1, 1981, pp.36-37, 39-40, 44,

(a)-(i) - criteria re: suitability of any site - June 1, 1981,
p.46.

Sent. 2 - June 1, 1981, pn.46-61; Feb. 4, 1982, pp.42-43.

Sent. 3 - June 1, 1981, p.46; June 22, 1981, p.13; Feb. 4,
1982, p.42.

Sent. 4 - Feb. 4, 1982, p.42, pp.69-70.

Sent. 5 - Feb. 4, 1982, pp.41-42,

Sent. 6 - June 1, 1981, pp.53-59; Feb. 4, 1982, pp.42-43.

Paragraph 18

Sent. 1 - June 1, 1981, p.44, 48.

Sent. 2 - June 1, 1981, p.48.

Sent. 3 - June 1, 1981, p.48; Feb. 4, 1982, p.38.
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Paragraph 18

Sent.
Sent.
Sent.
Sent.

4
5
6
7

Paragraph 19

Sent.
Sent.
Sent.
Sent.
Sent.
Sent.
Sent.
Sent.
Sent.

Sent.
Sent.

oJoumbkwNE

10
11

(Continued)
- Feb. 4, 1982, p.38.
- June 1, 1981,pp.55-56; Feb. 4, 1982, pp.40-41
- Feb. 4, 1982, ».39.
- June 1, 1981,pp.55-56.
- Feb. 4, 1982, p.74.
- Feb. 4, 1982, p.75.
- Feb. 4, 1982, pp.41-42.
- Feb. 4, 1982, p.41,61.
- June 1, 1981, 0.60; Feb. 4, 1982, p.76.
- Feb. 4, 1982, pp.41-42,76.
- June 1, 1981, p.6l; June 22, 1981,p.5.
-~ June 1, 1981, p.6l; June 22, 1981, p.5.
-~ June 1, 1981, v.44; June 22, 1981, pp.77-79; report
(PA-2 Ev.),p.2.
- June 1, 1981, p.41l.
- June 1, 1981, p.41,60; Feb. 4, 1982, p.41l; report

(PA-2EvV.),p.6.

Paragraph 20

Sent.
Sent.
Sent.

Sent.
Sent.
Sent.
Sent.

Sent.
Sent.
Sent.
Sent.
Sent.
Sent.
Sent.

WN'.—'

~J O Ut

9

10
11
12
13
14
15

- June 22, 1981, p.96.

-~ Reports marked PA-3 Ev. and PA-4 Ev.

- June 22, 1981,p.116; July 20, 1981, pp.52-53; report
(PA-3 Ev.),p.3.

- Feb. 4, 1982, p.8; report (PA-4 Ev.),p.2.

- June 22, 1981, pp.1l09-110; Feb. 4, 1982,p.5.

~ Feb. 4, 1982, p.5.

& 8 - June 22, 1981, ».110; July 20, 1981, p.1l1l5;

report (PA-3 Ev.),p.2.

- July 20, 1981, pp.l115-118
-~ July 20, 1981, p.1l18.
- Feb. 4, 1982, pp.l13-14.
- Feb. 4, 1982, p.l4.
- Feb. 4, 1982, p.1l9;
- Feb. 4, 1982, pp.22-24;
- July 20, 1981, pp.96-99.
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Paragraph 21

Sent. 1 - Aug. 31,
Sent. 2 - Aug. 31,
Sent. 3 - Aug. 31,
Sent. 4 - Aug. 31,
Sent. 5 - Aug. 31,
Sent. 6 - Aug. 31,
Sent. 7 - Aug. 31,
Sent. 8 - Aug. 31,
Sent. 9 - Aug. 31,
Sent. 10 - Aug. 31,
Sent. 11 - Aug. 31,
Sent. 12 - Aug. 31,
Sent. 13 - Aug. 31,
Sent. 14 - Aug. 31,
p.184)
Sent. 15 - Oct. 15,
Sent. 16 - Oct. 15,
Sent. 17 - Oct. 15,
Paragraph 22
Sent. 1 - Aug. 31,
Sent. 2 - Aug. 31,
Sent. 3 - Aug. 31,
Sent. 4 ~ Aug. 31,
Sent. 5 - Oct. 15,
Sent. 6 - Aug. 31,
Sent. 7 - Aug. 31,
Sent. 8 - Oct. 15,
Paragraph 23
Sent. 1 - Aug. 31,
Sent. 2 - Oct. 15,
Sent. 3 - Oct. 15,
Sent. 4 - March 18,
Sent. 5 - Aug. 31,
Sent. 6 -

1981, p.9,12; March 18, 1982,p.5.

1981,
1981,
1981,
1981,
1981,
1981,
1981,
1981,
1981,
1981,
1981,
1981,
1981,

1981,
1981,
1981,

1981,
1981,

1981,
1981,

1981,
1981,
1981,
1981,

1981,
1981,
1981,
1982,
1981,
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p.9.

p.8.
pp.11-13.

p.13.
p.l6.
pp.28-31.
p.31.
p-31.
p.18.

pp 18-19.
p.19.
p.19.

pp 19-20 (quote is from Minutes,

p.21.
pp.21-22.
p.23.

p.49.
p.49.
p.49.

p.49 (quote is from Minutes, p.188)

p.l4.
pp.41-42.
PP.65-66.
p.9,33.

p.48.
p.38.
pp.35-36.
p.29.
p.41.

~Aug. 31, 1981, p.43 (quote is from Minutes, p.187).




Paragraph 24

Sent. 1 - March
Sent. 2 - March
Sent. 3 - March
Sent. 4 - March
Sent. 5 - March
Sent. 6 - March
Sent. 7 - March
Paragraph 25

Sent. 1 - March

18,
18,
18,
18,
18,
18,
18,

29,

1982, pp.9-10,12,15.
1982, pp.8-9.

1982, p.1l5.

1982, p.47.

1982, p.11,77-78.
1982, pp.26-28.
1982, pp.27-28.

1982' pp'4'8’45,6l—66o
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