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‘TO: Eric Nelsser

kFR: ;Valarle A, Jones
RE: tTlme Ilmltatlon for Implementatlon of Bullder s Remedy

. dDA:d February 8, 1985

"d:ISSUE: Does the Mount Laural II decision establish a time

: requlrement for the construction of low and moderate -
~income hou51ng9 : =y : ‘

| The court is coneerned that uhe Nt Laurel II dec131on

e»]bewmore than a theoretlcal paper rlght. Follovlnv Mt Laurel

. 1 there were years of lltlgatlon, 1nc1ud1ng numerous wrltten

idocuments ratlonallzlng the mun1c1pa11t1es exclu31onary

f:zonlng ordlnances. Whlle the number of trlals and anneals

5efescalated steadlly. the reallstlc opportunlty for construction

'.of hou31ng amounted to nothln

The Mt Laurel II d801810n proposes to cure the admlnistnatlve

 deficiencies to the extent that the obllgatlon to provide a

'reallstlc opportunlty for hou31ng w1ll becone a reallty. i. e.. o

~that the 1ower 1ncome hou51ng will actually be constructed. '

"o

.Afflrmatlve 1n the Mt Laurel rule.'suggests that the

, p0331ble for lower 1ncome hou ing to be built. p. 442

.to comply with the constltutlonal mandate of the doctrlne,
R mun1c1pallt1es fears of belnﬂvover saturated with 1owvan

'moderate unlts are unfounded The Citizens can be reass

that any changes brounht about by this oplnlon need not

munlclpallty is going. to do somethlng, ‘and "reallstlc opp rtunlty"

N
suggests that what Jiils golng to do w1ll make it reallstfcally

Althouﬁh the court 1s compelled to requlre the munlcfpalltles _'

drastic or destructive. p. 421.



I certain instances the Mt. Laurel obligation is remediéféd
by the use of the "phase—in",process in order to lessen its -
1mpact on the communlty.

The Mt., Laurel obllvatlon to meet the
f,prospectlve lower income hou31ng need of
the reglon, is...one that is met year after
~.year in the future, throughout the years of
.~ the particular progectlon used 'in calculating
- prospective need. In this sense the affirmative
~-obligation to construct a fair share of lower =
income housing is met by a phase-in over those -~
years; it need not be prov1ded immediately.
- Nevertheless, there may be circumstances in
 which the obligation requires zoninz that will "
- provide an immediate apportunlty-for instance,
zoning to meet the region's present lower
- income housing need. In some cases, where
" the town may be radically transformed over-
" night by the number of units to be constructed,
. trial courts shall have the discretion,..to ‘
moderate the impact of such housing by allowing
even the present need to be phased in over a :
- period of years. Such power, however, should
be exercised sparingly. The same power may he
_ exercised in the satisfaction of prospective
" need, equally sparingly, and with specizl care
~to assure that such further postponement will
‘not: significantly dilute the Mount Laurel
, obllgatlon. r. 429 - D

Consistent w1th thls ratlonale the court has further :

stated~~ Wlth regardto the number of unlts to ba
- constructed, the trial court has the power

- to adjust the timing of builder's remedies

- 's0 as to cushion the impact of these .
developments on municipalities where that
“impact would otherwise cause a sudden and 3
‘radical transformation of the munieipality.
L52-453, o ) ) ST

One can infer from the tone of the opinion that the court
is primarily‘interested in seeing that units are developed.

. Finally we feel that after 10 years of
litigation it is time that something
be built for the resident and non-resident

~lower income plaintiffs in this case who

-~ have borne the brunt of Mt. Lauvrel's :
.unconstltutlonal policy of exclu51on. 167.

The court may dlsapprove a rhase-in process if it is viewed

by the court as an attempt to thwart the constltutlonal obllgatlon
of the Mt. Laurel doctrlne., o , .



