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STATEMENT OF THE CASE

On July 2, 1985, Governor Kean signed The Fair Housing
Act, P.L. 1985, c. 222, into law (the "Act"). The Act establishes
an administrative mechanism to resolve both pending and future
exclusionary zoning disputes in place of litigation. "The expec-
tation is that through these procedures, municipalities operating
within State guidelines and with State oversight will be able to
define and provide a reasonable opportunity for the implementation

of their Mt. Laurel obligations." Governor's Conditional Veto,

April 26, 1985, appended hereto.
To effectuate the purposes of the Act, Section 5(a)

establlshes the Affordable Hous:.ng Counc:Ll an administrative ’body

v_wz.th the power to mediate and rev:.ew exclu51onary zoning dlsputes

Trial courts "are granted discretion under the Act to transfer

ongoing exclusibnary zoning lawsu'its to the Council, if the case

was flled pr:Lor to May 3 1985 Section 16(a) 'I’he leglslation '

envisions that such a transfer w1ll be made unless to do SO would

i "~\~«‘1.A

""'"""'result :Ln "manlfe‘st injustu:e to any party to the litigatlon In

any case flled after May 3, the review and medlation process must
be initiated with the Council pursuant to Section 16(b). Defen-
dants in two exclusionary zoning cases now before this court seek
implementation of these provisions.

In Morris County Fair Housing Council v. Boonton, (con=-

solidated Denville cases,) a matter filed before May 3, 1985,
defendant Denville Township has moved to transfer the matter to the
Affordable Housing Council pursuant to Section 16(a). The Public
Advocate, on behalf of himself, the Morris County Fair Housing

Council, and the Morris County Branch of the NAACP, opposes the
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transfer, arguing that a transfer under the particular circum~-
stances of that case would be manlfestly unjust. Plalntlff-.
developers Stonehedge Associates & Siegler Associates similarly
oppose the transfer and also attack the constitutionality of the
statute. See Stonehedge Brief in Opposition to Motion to Transfer
at 15-31 and Siegler Brief in Opposition to Motion to Transfer at
14-34. bPlaintiff Affordable Living Corporation "relies on the
briefs filed by the other parties" as to the alleged unconsti-
tutionality of the Act and primarily bbriefs the injustice of a
transfer. See Affordable Living Corp. Brief in Opposition to
Motion to Transfer at '1.

In Essex Glen V. Roseland the court is faced w::.th an

;:;-',‘,1,__:,»"_;Lexcluslonary zon:.,ng lawsult J.nlt;Lated after the May 3 1985 cutoff.‘:;:-_k_,._;,.,‘,
20

date, - The Act req'ulres that such newlawsults be first presented .
to the Affordable Housing Council for disposition under Section

16(b‘)'; consequently defendant Townshlp of Roseland has moved to-j

dlsmlss the actlon before the court Plalntlff developer Essex

',,.-’. -‘ v,e_. ;,- " X ,J‘q .;,- s ......_,v;',. O

:Glen opposes the motlon to d1sm1ss, contend:.ng that d1smissal of':":h':_

the complalnt is not mandated by the Act, that the court should
retain concurrent jurisdiction, and that the Act violates the State
Constitution.

Inasmuch. as the constitutionality of the Fair Housing Act
has been called into question, the parties have given notice of
these actions to the Attorney General who has moved to intervene on
behalf of the State to defend the validity of the statute, pursuant
to Rule 4:28-4. The State moves to intervene only for the limited
purpose of addressing the constitutionality of the statute; whether

a particular transfer should occur or would result in "manifest

-2-
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,._.a:the remedy proV1ded‘EY ﬁhe Leéislature

injustice" is an issue within the court's discretion and best
resolved by reference to the specific circumstances of the pending
litigation.

The State, however, does differ with certain of the views
expressed by the parties as to what constitutes "manifest
injustice" - particularly the all encompassing definition urged by
the Public Advocate. The Public Advocate's brief seemingly argues
that transfer to the Council is inappropriate in any case because
of its view that the Constitution of New Jersey toierates no delay

whatsoever in the effectuation of the Mount Laurel obligatioh. The

Public Advocate apparently views any transfer to the Council as

1nvolv1ng unreasonable delay because of hls view that a "transfer

'?g:to the Affordable <Hou51ng CounC1l w111 1nev1tably result 1n a. f;.:f

failure to prov1de housang opportunltles substantially equlvalent

to the'mun1c1pa11ty s fair share Public Advocate Brief in Opposi-

Vv_tlon to Motlon to Transfer, at 40 ThlS p031t10n stralns credullty,k _i

proceedlng as 1t does on an adversary s overly pe551mlst1c view of
Contrary to the Publlc Advocate s p031t10n, an objectiVe

reading of the Fair Housing Act yields the conclusion that in all

reasonable probability, the Act can and will result in vindication

of the Mount Laurel right, notwithstanding its voluntary character.

And, while admittedly some delays will attend a transfer because of
the time necessarily needed for the Council's organization, adop-
tion of rules and requlations, and guidelines, those delays are
reasonably necessary to achieve an effectively and efficiently
functioning body, which is necessary to address the problem in all

its dimensions. Whether viewed sequentially, or overall, the

-3-

T T A A P RCIUNISY S
N e Ty L - . PR EFSAE Y




10

20

30

durational time frames established by the Legislature are rela’-
tively short, given the magnitude of the undertaking. 'l‘he Public
Advocate's position therefore should be rejected by this court.

Beyond that, however, the contours of what constitutes
"manifest injustice" are fairly well established and easily
applied. Little purpose would be served by rehashing the estab-
lished definition of "manifest injustice" here. Similarly, it is
unnecessary for the State to review at length the factual basis for
plaintiffs' allegations that a transfer at this stage would be
manifestly unjust.

The 'State respectfully submits that, after a careful

- review - of each sectlon. of the - statute challenged by pla:.ntlffs,

"'..vreadn.nq each J.n conformlty w1th the purpose of . the Act and the-""j"-;

intenition of _the Leg-lslature, J.tA will be apparent .that the Act -

'properly effectuates the constitutional obligations and rights

enuncmated by the Supreme Court 1n Mount Laurel 1 and II It is

<not dlsputed that the goal of the Act and the constltut:.onal goalv

et VTS
: .u -y w5 -‘,'s'lm\» ."" "'— IR TN R :. proere

fﬁare the same... The methods selected by the Jud:.c:Lary and the Leg:.s-;*,

lature to effectuate this goal dlffer to some degree. This, how-
ever, has no bearing on the constitutionality of the Act. The

judicial remedies created by the Supreme Court in Mount Laurel II

were not of constitutional dimension but, rather, were means of
bringing about compliance with the constitutional obligation. In
formulating its compliance mechanism, the Court encouraged the
Legislature to adopt its own mechanism for enforcing the constitu-
tional goal, one which hopefully would remove the judiciary from
the process. That the Legislature's mechanism is different from

that provided for by the Court, or perhaps different from one which

b




10

20

30

plaintiffs may.have favored, does not render the Act unconstitu-

tional.
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ARGUMENT
POINT I

THE BUILDER'S REMEDY IS NOT CONSTITUTIONALLY
REQUIRED; THEREFORE IT IS ENTIRELY WITHIN THE
LEGISLATURE'S PURVIEW TO LIMIT THE AVAIL-
ABILITY OF THAT REMEDY.

If there is any common thread among the arguments advanc-
ed by plaintiffs in opposition to the Fair Housing Act it is the
concern which each has expressed with respect to the viability ‘of
the so-called "builder's remedy"” under the Act. Plaintiffs argue
that several provisions in the Act somehow effect a coristitutional

deprlvatlon by allegedly limiting the availability of the builder's

. remedy in proceedlngs before the courts and the Council. - These -
- arguments are apparently grounded on the flctlon that the mere

w-flllng of 'an exclus:.onary zonlng contest under ‘Mt. Laurel II'

vests a right in a plalntlff developer to utlllze prlvately-owned

land in a umlateral fashlon,f w1thout plannlng controls, with the

'sanctlon ‘of the court “and ¢ w:.thout regard ‘to a municipality's
. GONCATNS: | Loz sound land -use, plannlng.; A plain reading .of the ...:.

" "Mount Laurel dec:.slons ‘ahd’ the "Act, however, suggests that plain- = *

tiffs' contentions are of no constitutional merit whatsoever.
In considering the constitutional attacks made by plain-
tiffs in these cases, it is extremely important to distinguish

between the Mount Laurel obligation itself and the mechanism

formulated by the Supreme Court, in the absence of legislative
action, to implement and enforce the obligation. Over a decade
ago, the Supreme Court of this State held that a municipality's

land use regulations must provide a realistic opportunity for low

and moderate income housing. So. Burl. Cty. N.A.A.C.P. v. Tp. of
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Mt. Laurel, 67 N.J. 151 (1975). Insofar as the Mt. Laurel Township
zoning ordinance was deemed inconsistent with that requirement, the
Court invalidated the ordinance; however, exercising judicial

restraint, Mount Laurel I deferred to the Township for reformation

of its zoning ordinances stating:

It is the local function and responsibility in
the first instance at least, rather than the
court's, to decide on the details of the
[amendment of its 2zoning ordinances] within
the guidelines we have laid down. . . . The
municipal function is initially to provide the
opportunity through appropriate 1land |wuse
regulations and we have spelled out what
Mt. Laurel must do in that regard. It is not
appropriate at this time, particularly in view
of the advanced view of zoning law as applied
to housing laid down by this opinion, to. deal
with the matter of the further extent of
. judicial power in the field or to exercise any
. . ~:-such power . .. "The municipality should. first .
" have full opportunlty to itself act without -
© judicial -supervision . .. [67 N.J. 191-193
(citations omitted)]) ‘ .

Elght years later, in Mount Laurel II - the Supreme Court

reafflrmed the constltutlonal obllgatlon of a mun1c1pa11ty to

'genefarJWElfafe”bj"providihqfkhé»requisite’opportﬁnitylfof«a"fair‘

share of the region's need for low and moderate income housing. 92
N.J. 158, 208=-109 (1983). Finding that the need for satisfaction

of the Mt. Laurel doctrine was greater than ever, the Court clari-

fied various aspects of the doctrine, established procedural guide-
lines for the management of exclusionary zoning litigation, and
expanded the remedies to be implemented by the courts in instances

where municipalities fail to comply with their Mt. Laurel obliga-

tions.

. .-g¥ercise . its: governmental. zoning, powexrs . .in. furtherance .of .the . ...

%
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The Mt. Laurel II Court was acutely aware, however, of

the judicial role and acknowledged that it was, indeed, treading on

sensitive ground by acting unilaterally, in the absence of an

‘initiative from the Legislature, to enforce the constitutional

doctrine. Although the court felt constrained to do so, it
repeatedly expressed its preference for legislative action,
declaring:

Nevertheless, a brief reminder of the judicial
role in the sensitive area 1s appropriate,
since powerful reasons suggest, and we agree,
that the matter is better left to the Legisla-
ture. We act first and foremost because the
Constitution of our State requires protection
of the interests involved and because the
Legislature has not protected them. We recog-
hize the social and economic controversy (and
“"its. political corisequences)  that has resulted
.in - relatively . little .. legzslatlve action :in.
this field. We understand the enormous diffi-
culty of achieving a political consensus that
might lead to significant leglslatlon enforc-
ing the constitutional mandate better than we
can, legislation that might completely remove

this Court from those controversies. " But
- enforcement of  constitutional -rights cannot’
await a supporting political consensus. So

. iae-While we-have. a;ways preferred 1eglslatlve o oo
o fJud1c1al ‘action in this ‘fieid, we ‘shall con-_* ‘
tinue ‘~- until the Legislature acts -- to do
our best to uphold the constitutional obliga-
tion that underlies the Mt. Laurel doctrine.
[92 N.J. at 212-213 (emphasis added)].

The Court noted that, since Mt. Laurel I, there had been some

legislative initiative in the field of exclusionary =zoning, citing
the revision of the Municipal Land Use Law which contemplated
zoning with regional consequences in mind, N.J.S.A. 40:55D-28(d),
and which relied on the State Development Guide Plan (1980). The
Court also relied on that plan in establishing guidelines for a

determination of a municipality's Mt. Laurel obligation. 92 N.J.

at 213, 223-248. Repeatedly, however the Court again indicated its

c e T ’-',‘a",-:?‘:: AR
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pﬁone or more of the follow1ng

readiness to defer further to more substantial ylegislative end
executive actions, but explained that, absent adequete legislative
and executive assistance in this field, the Ceurt was obliged to
resort to its own devices "even if they are relatively less suit-
able." 92 N.J. at 213-214. |

Because the other branches had not yet acted, the Supreme

Court, in Mt. Laurel I]I endorsed a series of judicial remedies to

be imposed by a trial court upon determination that a,municipality'

has not met its Mt. Laurel obligation. Upon such a determination,

the Court directed a trial court to order a defendant municipality

to revise its zoning ordinance within a prescribed time period. 92

'N.J. at-281. 1In the event that the defendent municipality fails to

further directed that the remedies for noncompliance outlined in

its opinion'be implemented. 92 N.J. at 278. The trial courts were

_authorlzed to- 1ssue such orders as mlght be approprlate under the .

c1rcumstances of the cases before them, and which might 1nclude any

R N a - v\ .l 0y v e T P A M R B PR S S A IR Stk
e ,.‘ e : ,,, , i AT R TE A Fr's _,}' Fels AL W T T A e UL e et L SN

(1) ' that the municipality adopt such
resolutions and ordinances, including parti-
cular amendments to its zoning ordinance, and
other land use regulations as will enable it
to meet its Mount Laurel obligations;

(2) that certain types of projects or
construction as may be specified by the trial
court be delayed within the municipality until
its ordinance is satisfactorily revised, or
until all or part of its fair share of lower
income housing is constructed and/or f£firm

. commitments for its construction have been
made by responsible developers;

(3) that the zoning ordinance and other
land use regulations of the municipality be
deemed void in whole or in part so as to relax
or eliminate building and use restrictions in

-9-

S R PO R

'tadequétely‘revise.ité ordinance within that time frame, the Court .- .
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all or selected portions of the municipality
(the court may condition this remedy upon
failure of the municipality to adopt resolu-
tions or ordinances mentioned in (1) above);
and

(4) that particular applications to
construct housing that includes lower income
units be approved by the municipality, or any
officer, board, agency, authority (independent
or otherwise) or division thereof. [92 N.J.
at 285-286].
In addition, in instances where the plaintiff is a developer and
where a revised ordinance does not meet constitutional require-
ments, or where no ordinance has been submitted within the time
allotted by the trial court, "the court shall determine whether a

builder's remedy shall be granted." 92 N.J J. at 278. In this

regard the Supreme Court explalned that 1ts concern for compllance

.s.

1th Mt Laurel was the b351s for 1ts departure from a prlor reluc-

tance to grant bullder s remedles expressed in Oakwood at Madlson,

Inc. v. Townshlp of Madlson, 72 N.J J '481l 549 552 (1977) and held =

that;" where ‘a developer succeeds in Mount Laurel lltlgatlon and has't

-.o-proposed & project..which .provides a: substantial.amount .of .lower . ...

“'income  housing, "a ‘builder's remedy’ should be  granted unless a =’

\

municipality establishes\that, because of environmental or other
substantial planning conce;ns, the plaintiff's project is clearly
contrary to sound land use piennind. 92 N.J. 279-280. Thus, while
establishing the builder;iwremedy as one of several measures de-

signed to enhance enforcement of the constitutional mandate espous-

ed in Mount Laurel, the\Mount Laurel II Court made it clear that

there was no absolute right to that remedy. This is well illus-
trated by the Court's summary of its ruling concerning the

builder's remedy:

. ~10=
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-Laurel is not used'
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Builder's remedies will be afforded to
plaintiffs in Mount Laurel 1litigation where
appropriate, on a case-by-case basis. Where
the plaintiff has acted in good faith, attempt-
ed to obtain relief without 1litigation, and
thereafter vindicates the constitutional
obligation in Mount Laurel-type 1litigation,
ordinarily a builder's remedy will be granted,
provided that the proposed project includes an
appropriate portion of low and moderate income
housing, and provided further that it is lo-
cated and designed in accordance with sound
zoning and planning concepts, including its
environmental impact. [92 N.J. at 218 (empha-
sis added)].

Beyond these expressed criteria, the Mount Laurel II Court provided

further safeguards against potential abuses of the builder's remedy
by plaintiff-developers. . In .discussing the  numerous  perceived

difficulties that made the use of'the'buiider's remedy problematic,

"

/

bullder s negotlatlons w1th a mun1c1pa11ty and that the courts are

lltlgatlon 1n the event that mun1c1pa1 approvals for pro;ects

5...'~ uf{

“ﬂlacklng prov151on for lower 1ncome hou51ng are not forthcomlng

The Court cautloned that 1ts dec151on to expand bullder s remedles
was not to be viewed as a "license for unnecessary litigation" when
builders are unable for valid reasons to secure variances for their
particular parcels, and directed the trial courts to guard against

abuses of the Mount Laurel doctrine by plaintiff-developers. 92

N.J. at 280-281. Most importantly, at no point in developing the
Mt. Laurel doctrine, has the Court equated the builder's remedy
with a "vested right," nor has the Court determined such a remedy
to be integral to meeting the constitutional'obligation. Rather,

the Court has turned with some reluctance to this means of enforc-

-11-

‘the  Court .emphasized-that care must be ‘taken to ‘ensure .that Mount.

as 'an unintended bargaining chip" in. a

' not used as enforcers of bullders threats to brlng Mount Laurelip

T
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ing the constitutional doctrine because of legislative and execu-
tive inaction. |
Recognizing the need to proceed with caution in this
area, and cognizant of the need to afford an opportunity for munic-
ipal involvement in the formulation of a builder's remedy to a-
chieve sound planning, the Court directed that trial courts and
masters utilize, to the greatest extent possible, "the planning
board's enpertise and experience so that the proposed project is
suitable for the municipality." 92 N.J. at 280. With similar
deference to municipal concerns, the Court also authorized trial
courts to adjust the timing of builder's remedies "so as to cushion

the .impact of the developménts on municipalities where that impact

municipality.” Ibid.

That the bullder s remedy and other enforcement measures

_establlshed by the Supreme Court of New Jersey 1n Mount Laurel II

were meant as 1nter1m dev1ces for achlev1ng compllance w1th the

RN o

4 ::’J"q‘-m iw,q""v;."-‘ ENS ""

q.-."

the Court is plalnly stated throughout that opinion and is under-
scored in the Court's concluding remarks:

As we said at the outset, while we have
always preferred legislative to judicial
action in this field, we shall continue =~
until the Legislature acts =-- to do our best
to uphold the constitutional obligation that
underlies the Mount Laurel doctrine. . . . [92
N.J. at 352 (emphasis added)].

In response to this judicial acknowledgement of the need for legis-

lative action to fulfill the obligations defined in Mount Laurel

II, the Legislature enacted the Fair Housing Act, L. 1985, c¢. 255

effective July 2, 1985. The Act addresses the rulings of the

wwouldlotherwise.causelafsuddenvahdzradicalmtransformation~offthe:.wﬂﬂ

: 'constltutlonaI mandate cannot be doubted The clear 1ntentlon of$f75‘§
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Supreme Court of New Jersey in Mount Laurel I and Mount Laurel II.

Governor's Conditional Veto, April 26, 1985 thereby complying with
the judicial request for a legislative initiative.

The goals established by the Mount Laurel decisions are

the underpinnings of the Act. In Mount Laurel II, the Court ex-

pressed three purposes for its rulings: (i) to encourage voluntary
compliance on the part of municipalities with the constitutional
obligation by defining it more clearly; (ii) to simplify litigation
in the area of exclusionary zoning; and (iii) to increase substan-
tially the effectiveness of the judicial remedy by providing that
in most cases, upon a determination of noncompliance, the trial

court would ordér an immediate revision of the ordinance and re-

92 N.J. at 214. It was the Court's aim to accomplish these pur-

poses "while preserving the fundamental legitimate ' control of

Ibid.

i-y";

-

a comprehensive plannlng and 1mp1ementat10n response to the consti-

tutional obligation defined in Mount Laurel. Section 2(c). The

Act is designed to provide an administrative mechanism to resolve
exclusionary zoning disputes in place of protracted and expensive
litigation and establishes a voluntary system for municipal compli=-

ance with Mount Laurel obligations. Governor's Veto Message, April

26, 1985. The Act alsc effectuates a legislative preference for
the resolution of existing and future disputes involving exclusion-
ary zoning by establishing the Affordable Housing Council as an

administrative forum for mediation and review of such disputes in

i
b
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lieu of litigation. Section 3. As set forth in Point 11, infre,

consistent with the Mount Laurel goals, the Act's, various sections

were designed to keep a municipality on track once it has elected
to submit to proceedings for review of its housing element by the
Council. In the event of a dispute as to whether a municipality's
housing element and zoning ordinance comply with the criteria to be
developed by the Council, the Act provides for a mediation and
review process intended to obviate the necessity of seeking judi-
cial recourse in such matters. It is also an expressed purpose of
the Act to provide various alternatives to the use of the builder's
remedy as a method of achieving Fair Share Housing. Section 3.

To facilitate the implementation of the Act and to afford

- a fair and effective: transition between pending exclusionary zonihng °

litigation and proceedings before the Council, the Act provides:

for, inter alia, the transfer of pending litigation to the Council

t 1n certaln c1rcumstances Section 16 ‘Vand 1mposes a temporary :

moratorlum on court-awarded bullder s remedies. In the latter'

i"-l .&«‘-t .n.,.a

No bullder s remedy shall be granted to a
plaintiff in any exclusionary =zoning litiga-
tion which has been filed on or after Janu-
ary 20, 1983, unless a final judgment provid-
ing for a builder's remedy has already been
rendered to that plaintiff. This provision
shall terminate upon the expiration of the
period set forth in subsection a. of section 9
of this act for the filing with the council of
the municipality's housing element.*

* A "builder's remedy" is defined by the Act as:

(Footnote Continued On Following Page)

- -14-
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The moratorium imposed by this Section is of limitéd duration éhd
will expire, at the latest, on January 1, 1987;*

Notwithstanding the foregoing, plaintiff Stonehedge
contends that the moratorium on the award of builder's remedies
imposed by Section 28 of the Act is unconstitutional. In support
of its claim, plaintiff advances several alternative theories which
allegedly verify the unconstitutionality of this provision: that

10 the builder's remedy is "necessary for»the enforcement of a consti-
tutional right; that the moratorium "violates the separation of
powers clause" of the State Constitution; and that the moratorium
contravenes the due process clausé.pf the State Constitution. See

i‘Stdpéheage:Bfief'aé 24-163*; - - | ) o |

Before. fespbndiné. tozlthe'Aspeéific céngtitﬁtionAi. éhai-A

zo " lenges raised, it is important- to emphasize the difficuit burden
which must be met by a party attembting to challenge the validity

“of a legislative enactment on constitutional grounds. It is well

B S T T T R T ) P s mlh e w L eet gl e o e T Nt s B . e T S S SO Py
Lo e e LT WA P R R ) . *; B -’.““-5-~'-~":‘."- o fa‘,'«‘lf . 'wi ,je,!‘r,._,{ ‘.“',f',.‘ oty Faar <.‘{;Q“‘.g5,_.3,_-;,;‘- R SO TS TR IO R o £

P eetor(FoSthote Continued From Previous Page): -

30 ' a court imposed remedy for a litigant who is an
‘ ) individual or a profit-making entity in which
\\ the court requires a municipality to utilize

N N zoning techniques such as mandatory set asides
' or density bonuses which provide for the eco-
nomic viability of a residential development by

o including housing which is not for 1low and

e moderate income households. [Section 28].

* See the State's discussion of the time constraints contained in
the Act, at Point II, infra.

40 - *% Plaintiff Affordable Living Corporation, while not attacking the
constitutionality of the statute, similarly claims +that the

- builder's remedy is a vested property right and that to read the
Act as divesting a plaintiff of such a "right" offends due process
of law. Plaintiff Affordable Living Corporation Brief at 12.

-15-
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established that there is a strong presumption that a statute
passed by the Legislature is constitutional. All doubts are to be

resolved in favor of upholding the validity of the statute. New

Jersey Association on Correction v. Lan, 80 N.J. 199, 218=-219

(1979); In re Loch Arbour, 25 N.J. 258, 264-265 (1957). The Legis-

lature is presumed to have acted in a reasonable manner and on the

basis of adequate factual support and any party seeking to overturn
a statute bears a heavy burden. Indeed, the presumption of consti-
tutionality can be overcome:

only by proofs that preclude the possibility
that there could have been any set of facts
known to the legislative body or which could
reasonably be assumed to Have been known which
would rationally support a conclusion that the
"énactment is in the public interest. (Hutton
"PR. -Gardeéns v.® West Orange Town Council, 68 .
N.J. 543, 565 (1975) (other citations omitted).

Thus the litigant who argués‘ for the invalidity of a statutory
 pfovision,béats the heavy burden of demonstrating that the presump-

“tion of validity should not attach.

>

Ve inos Eupthermoxe . plaintiffs cannot successfully .challenge the. ...

duthority of ‘the'Legislature, “as-a ‘geréral 'matteér,” to "impose:'a -

moratorium. That a legislative body may impose a proper moratorium,
even upon all development, is beyond dispute. Most commonly, such
restraints are prescribed by municipalities in implementing a
zoning scheme. "And, it is well settled that municipalities have
power to enact a reasonable moratorium on certain land uses while
studying a problem and preparing  permanent regulations." Plaza

Joint Venture v. Atlantic City, 174 N.J. Super. 231, 237 (App. Div.

1980) (citations omitted.). Here, the Fair Housing Act imposes a

temporary moratorium upon the builder's remedy, only one of several

byt Ao

“E
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judicial remedies enunciated by the Supreme Court in Mt. Laurel II

to be employed by trial courts in considering exclusionary zoning
matters. The moratorium applies only to a court imposed wversion of
the builder's remedy. Judicial discretion to order rezoning or to

provide for the construction of low and moderate housing is unaf-

‘fected. Thus, although the moratorium at issue is not as onerous

as the wideranging "freezes" on development considered in the
caselaw, the moratorium imposed by the Act is plainly constitu-
tional even under the following rigid standards set forth by the
courts in those cases.

While the reasonebleness of a moratorium depends upon the

particular facts of each case, moratoria which have a substantial

‘relationship‘to ‘the “public  héalth; welfare and safety will be . - °

upheld. - -Cappture Realty v. Board of Adjustment of Elmwood Park,

133 N J. Super. 216 221 (App Div. 1975) -In Cappture Realty the

court upheld a restrlctlon on constructlon 1n flood-prone,lands

for a spec1f1ed perlod of tlme, untll the mun1c1pa11ty and county

et Araea - ‘f{.; Tits .
c~, « 3% .u*‘, s TSN .

.chould complete a reglonal flood controlkprOJect ’ The court looked

to the extensive plannlng, the nature of the work, and the fact
that the town and county were actively engaged in the project, as
reasons supporting the moratorium. Id., at 221. Hence, "[t]he
existence of municipal power to enact a reasonable mofatorium on

certain uses while preparing and studying a new zoning ordinance is

-17=-
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not open to question." New Jersey Shore Builder's v. Twp. of Ocean,

128 N.J. Super. 135, 137 (App. Div. 1874).%*
Administrative agency moratoria or "freezes" on develop-

ment have likewise been sustained. In Toms River Affiliates v.

Dept. of Environmental Protection, 140 N.J. Super. 135 (App. Div.

1976), the court upheld the authority of the Commissioner of Envi-
ronmental Protection, granted under the Coastal Area Facility
Review Act kCAERA), to "freeze" development within a coastal area
until it could be evaluated in light of a forthcoming CAFRA plan.
The court conciuded that:

With the adoption of a new statute which
requires extensive studies and preparation of
a comprehensive plan for development of the
coastal area involved it is inevitable that
‘implementation will - require a ‘considerable
pericd of time. Does this mean that the
~agency .is powerless to prevent the potential
frustration of a consistent and comprehensive
plan by uncontrolled helter skelter construc-
tion in the 1nter1m’

Publlc welfare sought to be advanced by”
the police power underlying the jurisdiction
~of, the. regulatory agency demands .the avails -
ablllty of 'some interim- measures to preserve“ :
" theé status quo- pendlng the adoption of a final -

\ plan. "Freeze" regulations have thus been
N\ approved as reasonable in the analogous area
\_ of planning and =zoning. Such "stop gap"

legf%;?tion is a reasonable exercise of power

“to prevent changes in the character of the
area or a community before officialdom has an
opportunity to complete a proper study and
_firal plan which will operate on a permanent

—""basis. [Id, at 152-153; citations and foot-
note omitted].

* In fact, +the Appellate Division has determined that such
"freezes" do not even give rise to a claim for a compensable
"taking" under condemnation law. See Orleans Builders & Developers
v. Byrne, 186 N.J. Super. 432, 448 (App. Div. 1982). ‘

=18~



10

20

30

Furthermore, the Appellate Division has upheld a legis-
lative "freeze" on the development of land within the proposed
alignment of a state highway for a statutorily prescribed period.

Kingston East Realty Co. v. State of New Jersey, 133 N.J. Super 234

(App. Div. 1975). There the court sustained N.J.S.A. 27:7-66 and
67, which provide that notice be given to the Commissioner of
Transportation of any pfoposed development within the alignment for
a poféntial state highway. The statute also enables the Commis-
sioner to temporarily "freeze" any development within the align-
ment. Ibid. The Court recognized the clear public purpose behind
such/a freeze:
The statute not only provides redress for
aggrieved property owners, as indicated, but

also’ seeks to avoid the necessity .therefor, if '
possible. As an incident to this purpose, it

1/  - - discourages, for a relatively short period of

time, the physical development of improvement
of 1land. Similar measures designed to re-
strain temporarily the inimical utilization of
1and have been recognlzed under narrow circum-
“‘stances as - ‘reasonable’’ regulatlonS'fln ‘the -
exercise of governmental police powers.

;Q;;pyﬁg {K;ngston East Realty v.. State. of New..Jersey,.. e e ey

‘suE;a at. 243-244 (cltatlons omltted)]

Even in the context of the cases at hand, the Supreme
Court has focused on the viability of a moratorium. In Mount
Laurel II, the Supreme Court specifically authorized judicial
postponement of development within a municipality to allow for the
orderly implementation of a fair share housing plan. In that vein,
the Court empowered trial courts to order:

that certain types of projects or construction

as may be specified by the trial court be

delayed within the municipality until its

ordinance is satisfactorily revised, or until

all or part of its fair share of lower income
housing is coéonstructed and/or firm commitments

-19-
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have beeh made by responsible developers..
[Supra., 92 N.J. at 285].

Thus, the Supreme Court has acknowledged that a moratorium is a

useful tool in effecting a Mount Laurel obligation. Consequently,

the sole remaining inquiry is whether the particular moratorium
imposed by the Legislature under the Fair Housing Act is a proper
use of the legislative prerogative.

On judicial review of a moratorium, courts should con-
sider whether the "freeze" is reasonable under the facts of the
case and whether the moratorium is rationally related to the leg-
islative end to be achieved. Specifically, two considerations have

emerged from the case law and should-éuide a court in asseesing the

valldlty of a moratorlum the court should determlne whether the .

duratlon of the “freeze is reasonable, and should welgh the 1nter-
ests of the affected property owners agalnst the pub11c 1nterest in
.adjustlng its landAuse scheme to meet modern trends.* Schlavone

" Constructions Co. v. Hackensack Meadowlands Development Comm1551on

- oF Trustees ©f Loch Arbour,” ™48 -N.J.' '492°7(1967);" “Monmouth Lumber =+

Co. v. Ocean Tp., 9 N.J. 64 (1952); Meadowlands Regional Develop=-

* The State will employ this analysis to demonstrate the constitu-
tionality of Section 28 of the Act. We note, however, that plain-
tiffs' interests in the case at bar do not rise to the level of an
"affected property owner," as set forth in the cases, inasmuch as
the Section 28 freeze only temporarily restricts <the judicial
availability of a single development-related remedy, the builder's
remedy, and because, as discussed infra, plaintiffs have no "vested
right"™ to a builder's remedy. Consequently, plaintiffs herein
cannot claim the interest asserted by the property owners in the
cases cited; and even under the legal consideration afforded a
truly aggrieved property owner, plaintiffs. cannot make out a
legitimate claim that the moratorium at issue is illegal.

w20=
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S requlred. to reach and to 1mplement. a- flnal dec151on -as to the‘-,

:.,,_ﬁi,;ultlmate use of ‘the property "K-Ih“d at 265
20

ment Agency v. Hackensack'Meadowlands Development Commission

(HMDC), 119 N.J. Super. 572, 576-577 (App. Div. 1972).

In Schiavone Construction Co., supra, the Supreme Court

of New Jersey was presented with a challenge to a moratorium impos-
ed by the HMDC. The Court remanded to the trial court for further
proceedings, but reiterated its directive, expressed in Deal

Gardens, supra, that in "evaluating land use restriction, courts

should consider the reasonableness of the duration of any morator-

ium on development." Schiavone Construction Co., supra, 98 N.J. at

264. In particular, the Court called for an examination of "the

relatlonshlp between the purpose of the restrlctlons and the tlme.

This: focus ‘was . consistent. w1th that employed by the. . . .

Appellate Division in Meadowlands Regional Development Comm1ss1on,

A.,supra. ‘ There the court also evaluated a- challenge to '"freeze

. regulat:.ons promulgated by the HMDC whlch restrlcted development 1ny

Pl ’e a’ .»'r‘ e

J'su."." ":;%,

"«the Meadowlands for two years whlle the I-IMDC was preparing a master'

plan. 'I'he court relied upon the “duratlon of time" ‘test but also
looked to the nature of the task faced by the HMDC and the admini-
strative scheme for development conceived by the Legislature. The
court recognized the interest of individual property owners, and
considered how they would be affected by the "freeze," but also
acknowledged the existence of a substantial community interest in

effective and proper land use. 119 N.J. Super. at 576-577. Upon

such a review, and in view of the statutory mandate, the court

determined that the HMDC was entitled to a reasonable period of

-21-
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time to study and implement a comprehensive land use plan, and that

a two-year moratorium on development was appropriate:

The scheme envisioned by the Legislature
for development of the Meadowlands area is a
unique one. It contemplated an imaginative
and innovative approach to the solution of
numerous and difficult problems. The Commis-
sion to which that task has been assigned is
entitled to reasonable time to study them and
to devise methods to resolve them. The nature
of the Meadowlands area, the vast potential it
has in the public interest, the dangers of a
too rapid decision and the consequences of a
hastily and improperly drawn final plan under-
score the necessity for a very careful study
of the entire environmental impact of the
final plan and possible alternatives thereto.
We conclude that the two-year period provided
in the original interim zoning regulations and
" the additiohal two-month extension thereof are
‘'noét unreasonable under the circumstances shown,
‘by thls record.) [Id at 577]

':Héﬁ&é, the court pa1d deference “£o” the Ieglslatlve plan for devel-”““ﬁyt

opment of the Meadowlands, and in con51derat10n of the compllcated

and involved‘issues attendant thereto, approved a temporary mora-
i'tor:.um on” all development in the 1nterest of comprehen31ve and

: J.ntel llgent plmng - T e B ‘,, W ;; ..‘.-~,.;¢: R :-ﬂi;.- s ‘. ~-‘ A ".i:“:"' . .‘ San ’ , B e e

=R L

Therefore, beyond the ‘plain’ fact” that plalntlffs ‘have no
constitutional right to a particular remedy, it is evident that
under the foregoing standards, the "freeze" contained in Section 28
of the Fair Housing Act passes constitutional muster. It 1is a
limited moratorium confined both in scope and duration operating
only to limit the award of a particular type of judicial remedy.
The legislative curtailment of the builder's remedy does not
restrict development per se and does not restrain the construction
of projects comprised entirely of low and moderate income housing.

Rather, it is directed only towards profit-making 1litigants who

: /_22_’
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':foraerly manner

have, since Mt. Laurel II, sought judicial license 'U; constrnct
nousing' projects vwhich are primarily net for low and moderate
income housenolds.

The "freeze" is clearly related to a rational legislative
purpose: the orderly implementation of an administrative mechanism
to enable municipalities to meet their constitutional obligation

under the Mt. Laurel cases. Consistent with the express legisla-

tive preference for an administrative response to the dilemma posed

by Mt. Laurel, Section 3, and the New Jersey Supreme Court's own

desire to defer to a legislative initiative, 92 N.J. at 213, the
Fair Housing Act provides an alternative mechanism for resolution

of‘Mount Laurel-II obligations and:disputes pertaining thereto, and

~mestabllshes a tlme frame w1th1n whlch to make that mechan1sm workfwfhjpi

20

able. Similar to the moratorlum imposed by the HMDC and upheld in

Meadowlands Reglonal Development Agency, supra, the freeze at issue

_ hereln was. provxded by the Leglslature to enable the admlnlstratlveA o

process to address a compllcated 1ssue in a comprehen31ve and

«".:j‘.‘- oL . ,-.."‘ R e Ty 2 PRI PR (RN
ey e —“’"r e E YA W Fad ,71?«1:‘ -§'7"""‘v‘ T

*‘,x.,_w.,. O TR AN P

Plaintiff Stonehedge alse erreneousiy.asserts that“the
builder's remedy is necessary for enforcement of the constitutional
right and is an essential part of that right. In so contending,
plaintiff .Stonehedge has ignored the plain language of Mount
Laurel II. A reading of that decision clearly demonstrates that
the Court intended to provide a wvariety of judicial remedies in the
interest of affording the trial courts wide latitude to ensure
compliance with a municipality's constitutional obligation. It is
the fulfillment of that obligation, and not the imposition of any

particular remedy, which is mandated by Mount Laurel II. The

-23-
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Court's very specific directive regarding the imposition of
builder's remedies confirms that the award of a builder's remedy is
not in itself an_absolute right, but is, rather, one of several
methods which a court may in its discretion utilize to achieve
compliance with the constitutional obligation.* Therefore, under

Mt. Laurel II, a trial court may consider whether a builder's

remedy is appropriate in a particular case; however, that decision
in no way supports a conclusion that the award of a builder's
remedy is mandated in all cases.

Only in appropriate circumstances, and only upon a deter-

mination (i) that a proposed project includes an appropriate por-

tlon of low and moderate income hou31ng, and (11) that the project

ayfls located and deslgned 1n accordance w1th sound zonlng and plan- i

_20

ning concepts, including 1ts env1ronmental 1mpact is an award of a .

builder's remedy authorized under Mount Laurel II. 92 N.J. 218,

279 280 Not by any stretch of the 1mag1nat10n can Mount Laurel II
be read to bestow on a bullder-plalntlff a vested rlght" to a"

J}ﬁi?bullder s remedy In p01nt of fact the Very case c1ted by plain{“dff“&

E 2N

tiff Stonehedge demonstrates conclu51vely that 1ts arguments in

this regard must fail. In Morin v. Becker, 6 N.J. 457 (1951), the

Supreme Court of New Jersey stated that:

the right to a particular remedy is not a
vested right. This is the general rule; and
the exceptions are of those peculiar cases in
which the remedy is part of the right itself.
As a general rule, every state has complete
control over the remedies which it offers to

* In fact, the Supreme Court in Mt. Laurel II refused to impose a
builder's remedy in two of the cases before it, noting that a
builder's remedy was not appropriate in the circumstances presented
therein. 92 N.J. 315-316, 321.

w2
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suitors in its courts. It may abolish one

class of courts and create another.

It may

give a new and additional remedy for a right
already in existence. And it may abolish old

remedies and substitute new... [6
470-471, citing Wasner v. Atkinson,
571, 574-575 (Sup. Ct. 1881) (other
omitted) ]

N.J. at
43 N.J.L
citations

In light of this rule, and in view of the fact that the builder's

remedy is not a right but is only one of several remedies available

under Mount Laurel II, it is clear that the temporary moratorium on

the judicial imposition of builder's remedies contained in Section

28 of the Act presents no constitutional infirmity.

Plaintiff Affordable Living Corporation has exhibited a

51m11ar mlsunderstandlng of the dlstlnctlon between a rlght and a

. remedy in complalnlng that the Falr Hou51ng Act "dlvests

1t of a

Brief of plalntlff Affordable L1v1ng Corporatlon at 12.

this overbroad prop051t10n.. Inhfact;'the New Jersey Supreme Court

7 aFty “r¥ightswhén “protection” of ‘the" public

predominates over that impairment. See e.g.,

interest’  so *cleeriymﬁf3~+

Here

‘ again, the very cases upon which plalntlff relles fall to support

.+ /has.consistently, held:that a statute may.even.impair private propr :,

St E
EER RS 29
* £

Rothman v. Rothman,

65 N.J. 219, 225 (1974). Moreover, even where a vested right was

deemed to exist, the Court has expressly held that "[a]

statute

that gives retrospective effect to essentially remedial changes

does not unconstitutionally interfere with vested rights."

Department of Environmental Protection v. Ventron Corp..,

94

State

N.J.

473, 499 (1983). Here plaintiffs cannot legitimately assert that

their proprietary interest in a particular remedy rises to the

level of a constitutional right. The Supreme Court has acknowl-
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edged that the public interest in zoning for the general welfare
might be achieved through a variety ofvremedial measures. It is

the municipality's obligation to zone consistent with Mt. Laurel II

and not the Court's suggested methods for complying with that
obligation which affords constitutional dimension to these cases.
Therefore, it was entirely within the Legislature's prerogative to
provide alternative remedies retrospectively in the interest of

achieving municipal compliance with Mount Laurel II.

Just as spurious is the claim by plaintiff Stonehedge
that Section 28 is violative of the due process mandate of the New
Jersey Constitution, Article I, paragraph 1. As Stonehedge notes,

a due process analys1s calls for a determination of whether the

"ﬁ;,stated 1egislat1ve purpose and means employed are constitutionallyrff;ig

20

permisslble." The legislation in question must bear a rational

relationship to a constitutionally permissible objective. U.S.A.

Chamber of Commerce v. State 89n,N;J- 131 , 155, (1982), c1t1ng,__"'

'Eergesonv Skrupa 372 U.S. 726, 732, 83 s.ct. 1028, 1032, 10

#i“;L Ed 2d 93 98 (1963) '?r.‘f"’f}#fﬁﬂuw*%aﬁqfféﬁwvﬁfﬁ”éﬁQ1yﬁ}%é“&&}ﬁ;ﬁi‘P

NPT N

The State may, in the exercise of its police power, take
such action as is appropriate in its judgment to promote and pro-

tect the public health, safety and welfare. In-Mount Laurel II,

the Supreme Court of New Jersey recognized that the exercise of the
police power to regulate the use of land for the benefit of the
general welfare was particularly suited to legislative action. See
e.g., 92 N.J. at 212-213. The Act meets the need which the Court
perceived for such legislative action. It provides a comprehensive
planning and implementation mechanism for satisfaction of the

constitutional obligation enunciated in Mount Laurel II. The Act

-26-
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is designed to effectuate the State's declared preference for the
resolution of existing and future disputes via an administrative
mediation and review process and to encourage voluntary compliance

with Mount Laurel objectives. Governor's Veto Message, Septem=-

ber 26, 1985.

By imposing a temporary moratorium on the award of a
builder's remedy in Section 28, the Legislature attempted to pro=-
vide time for the administrative system to work. As in those cases
regarding the imposition of a moratorium on development generally,
to allow for comprehensive planning, the Legislature here sought to

afford municipalities an adequate opportunity to undertake such

" action as may be necessary to achieve voluntary compllance with

”-_;;“-their constitutional obligations durzng the COunc:.l s, organlza--'r :'

20

,tional peri_od. "The - validity of such temporary measures by the

Legislature is underscored by the determlnation of the Supreme .

Court of New Jersey 1n Mount Laurel II that 1t was w1th1n the power

of the trial courts to adjust the timing of builder s remedies so

g AT et

;‘_as to cushion the impact of such developments on mun1c1palities

o T

where that 1mpact would otherw1se cause a sudden radical transfor-
mation of those municipalities. 92 N.J. at 280, 285. Thus, no due
process considerations are impinged by the legislative determina-
tion to provide for a temporary moratorium.

Plaintiff Stonehedge further contends that the moratorium
set forth in Section 28 of the Act violates the separation of
powers clause of the New Jersey Constitution, Article III, para-
graph 1. Plaintiff claims that the provision is "an attempt to
override the Supreme's Court's constitutional power to make rules

governing the administration, practice and procedure in all

_=27-
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courts." New Jersey Constitution, Article VI, Section 1II, pafe—
graph 3. See Brief and Appendix of plaintiff Stenehedge Associates
at 25. The constitutional mandate cited by plaintiff for this
proposition, however, has been deemed to veét the exclusive author-
ity for establishing laws of pleading and practice in the Supreme
Court. This rule-making power must be distinguished from the
courts' authority to make substantive law, which defines our rights
and duties, through decision-making in specific cases coming before

them. See generally Winberry v. Salisbury, 5 N.J. 240, 248 (1950).

In advancing +this alleged constitutional argument, plaintiff

JStonehedge has falled to recognlze thls cl:n.'stlnctlon.w The Court S ..
ildentlflcatlon "of p0551ble judlCLal Mremedles 1nclud1ng the

"“bullder's.remedy, for non-compllance w1th the constltutlonal obllga--"

tion defihed in Mount Laurel II was clearly of a substantlvek

nature. Therefore, the Leglslature cannot be sa1d to have 1ntruded

on an area of 1aw-mak1ng whlch was exclus1vely reserved to the ;{fw

courts in prov1d1ng alternatlves to those 3ud1c1al remedles in the

23
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Moreover, the Supreme Court's hepeatee> aeknowledeeheht )
that enforcement of the constitutional obligation defined inlﬂgggtl
Laurel was an area in which the Court was awaiting legislative
action clearly demonstrates that such an argument is untenable.
Instructive in this regard is the decision of the Superior Court of

New Jersey, Appellate Division in Stroinski v. Office of Public

Defender, 134 N.J. Super. 21 (App. Div. 1975), where the court

considered whether a section of the New Jersey Public Defender Act,
N.J.S.A. 2A:158A-17, violated the constitutional provisions cited

herein by plaintiff Stonehedge. In that case the plaintiff con-
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tended that the provision at issue constituted an invalid encroaoh-
ment by the Legislature upon the rule-making authority of the New
Jersey Supreme Court. The court rejected the plaintiff's asser-
tions, noting that the Public Defender Act was the Legislature's
response to decisions of the United States Supreme Court and the

New Jersey Supreme Court implementing the constitutional guarantee

to an indigent defendant in a criminal case of the right to counsel.

134 N.J. éuper.‘ég. RelYing on language ‘in deoisions which pre-

dated that Act and in which the courts had afforded opportunities

for legislative initiative, the court determined that the statute

: ,at 1ssue dld not offend the rule-making authority of the Supreme_@

Court 134 "N. J Super.-at 30 stating ‘ - .
. Thus, the matter of providing counsel for
,1ndigent defendants 'in criminal cases, includ-
ing the allocation. and method of payment of
. costs * thereof, . was expressly left by the
Supreme Court to the Legislature. Under these
circumstances it cannot be said that the
- . .subseqguent. enactment by the Legislature of the,:
- .~Public Defender Act in- response to the Court's
- invitation constitutes an invalid encroachnment.
of the Court s rule-makingfpower .o [Ibld ]

.. i ,
FETRT AP YR e Dy

“tﬁ51m11ar1y, 1n the present s1tuation, it cannot be said that thé”t\"f

5

Legislature s promulgatlon of the Act in any way contravenes the
separation of powers clause of the New Jersey Constitution.
Rather, the Act is the legislative initiative which was repeatedly

invited by the Supreme Court of New Jersey in Mount Laurel II.

Lastly, plaintiffs unanimously complain +that the Act
precludes the award of a builder's remedy by the Council and, for
this reason, again maintain that the Act is constitutionally in-
firm. See Brief of plaintiff Affordable Living Corporation at
11-12; Brief of plaintiff Stonehedge Associates at 26-27; Brief of

plaintiff Siegler Associates at 30-34; Brief of plaintiff Public

.‘29“-
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Advocate at 35-36.v Once again, such arguments are premised on.ah
illusory right to a builder's remedy. Moreover, plaintiffs offer
no support for their proposition that the Council may not award a
builder's remedy as a condition for granting substantive certifica-
tion, and, in fact, no such prohibition exists. Implicit in the
Act is the expectation that in approving a municipal housing ele-
ment, the Council may require that techniques be implemented which
will have an effect comparable to that achieved by a builder's
remedy, but accomplished within the context of regional planning

and not simply as a reward for a successful litigant. In this

~"regard Sectlon 3 prov1des, 1n relevant part.u-“.ﬁ

vThe Leglslature declares that the_ ‘State's
) preference for the resolution of existing and
. future -disputes .involving exclusionary zoning
is the mediation and review process set forth
in their act and not litigation, and that it
is the intention of this act to provide vari-
ous alternatives to the use of the builder's
remedy. as..a. method .of. achieving fair share
hou51ng tEmpha51s supplled] ' :

As is plaln from an obJectlve readlng of thls Sectlon[

.1,'

3'

seeks to prov1de alternatlves to the bullder S remedy, but does.not
exclude that remedy. Surely, if it was the Legislature's intent to
limit the conditioﬁs which the Council might impose, and particu-
larly to absolutely prohibit the imposition of certain conditions,
the Act would so provide.

Furthermore, as plaintiffs acknowledge, the Act specific-
ally requires municipalities to include in their housing element:
A consideration of the lands that are most
appropriate for construction of low and mod-
erate income housing and of the existing

structures most appropriate for conversion to,
or rehabilitation for, low and moderate income

-30~




10

20

30

housing, including a consideration of lands
of developers who have expressed a commitment
to provide low and moderate income housing.
[Section 10(f) (emphasis added)].

Thus, contrary to plaintiffs' contentions, the Act epecifically
envisions that the interests of builders be considered both by the
municipality in developing a housing element,‘and thereafter by the
Council in reviewing that element.

Plaintiffs' common failure to make reference to Section
14(b) o©of the Act 1is most telling. That Section empowers the
Council to condition its grant of certification of a housing ele-

ment "upon changes in the element or ordinances." Under that

N

l,,?provieioh, the Counc1l may requlre that a mun1c1pa11ty rezone andf:‘

. may 1mpose condltlons whlch make the achlevement of a mun1c1pal-‘

1ty S falr share of low and moderate income hou51ng reallstlcally

p0531ble No llmltatlons are lmposed w1th respect to the

,.Counc1l = dlscretlon to- 1nszst -upon such condltlons as 1t may.- deem . ' . .
approprlate to achleve the goals of the Act. -Nor have plaintlffs”a¥«7*
--provided any.sound reason for determining that such. a limitation dis .. .,

Cimplicit in the Aot Tt TE e

The Legislature has expressed a preference for alterna-

tives to the builder's remedy in the Act. That preference is

underscored by the "freeze" on the judicial imposition of such

remedies during the Act's implementation period and has culminated
in the establishment of the Council which has the discretion to
impose conditions embracing a wide variety of remedies. Plaintiffs
offer no basis for concluding that the moratorium imposed by Sec-
tion 28 is either unreasonable in duration or unrelated to a legiti-

mate public purpose. Nor can plaintiffs demonstrate that Mount

-31-




Laurel obligations will not be satisfied under the Act. Instead,
plaintiffs simply bemoan the legislative determination to tempo-
rarily excise a judicial remedy which has worked to the profitable

advantage of private litigants.
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POINT II

THE FAIR HOUSING ACT IS A COMPREHENSIVE PLAN-
NING AND IMPLEMENTATION RESPONSE ON THE PART OF
THE LEGISLATURE TO THE MOUNT LAUREL CASES AND
IS DESIGNED TO PROVIDE AN ADMINISTRATIVE MECH-
ANISM FOR RESOLVING EXCLUSIONARY ZONING DIS-
PUTES AND TO MEET THE MOUNT LAUREL OBLIGATION.
THE ACT IS CLEARLY CONSTITUTIONAL AND SHOULD
BE UPHELD.

A. THE METHOD OF ACHIEVING THE MOUNT
LAUREL OBLIGATION SET FORTH IN MOUNT
LAUREL II IS NOT CONSTITUTIONALLY
REQUIRED. v .

Plaintiffs here cannot seriously contend that the Legis-

lature, in enacting the Fair Housing Act, has abrogated the consti-

-.Atutlonal requlrement of Mount Laurel However, . pLalntlffs -argue.
' that the Act 1s somehow unconstltutlonal because the Leglslature.w

'ghas enacted a statutory scheme to effectuate the doctrlne wh:.ch is

different from the compllance mechanlsm created by the Supreme

’Court in Mount Laurel II. However, as dlscussed in Point I, that

"‘the Mount Laurel II compllance mechanJ.sm 1s not const:.tut:.onally"‘”

requlred 1s readlly apparent. Whlle th:Ls mechanlsm was utlllzed by

V'the Court 1n the absence of leglslatlve actlon, in effectuat;«pgf?ﬁ(’"

the constltutlonal obllgatlon, 92 N.J. at 212 one judicial 'mecha-;
nism itself is simply that - a means of achieving the constitu-
tional requirement and not the requirement itself. Nowhere is this
more clear than in the Court's discussion of its rationale for

redefining the type of municipality which would have a Mount Laurel

obligation from that of a "developing municipality" to that of a
municipality in a designated "growth area" specified in the State
Development Guide Plan. S92 N.J. at 223-238. In making this revi-

sion, the Court stated:
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The point here is that we see every reason
to modify what is generally regarded as one of
the doctrines of Mount Laurel I, namely, that
the Mount Laurel obligation applies only in
developing municipalities, and no reason,
either in the constitutional doctrine or in the
Mount Laurel case itself, not to do so.

That we are not inhibited by the Constitu-
tion from making this change is apparent when
one analyzes the constitutional obligation it-
self. Mount Laurel I held that in the exercise
of the zoning power a municipality could not
constitutionally limit to its own <citizens
those whose housing needs it would consider,
but was required to consider the housing needs
of all of the citizens of the region of which
that municipality was a part. Put differently,
the 2zoning power that the State exercised
through its municipalities would have constitu-

lt1onal validity only if reg10nal housing needs.
.. were . addressed. by . the actions . of the mun1c1pal-"
. ities in’the aggregater' The method selected: by
~this Court in Mount Laurel ! for -achieving that
constitutionally mandated goal was to .impose
‘the obligation on those municipalities that =~
.were "developlng Clearly, however, the
method adopted was simply a judicial remedy to
redress a constitutional injury. Achievement
. of the constitutional goal, rather than the = .
- method of rélief 'selected to achieve 'it, was® ' =~ -
. the constltutlonal requlrement.u [92 'N.J. at
- 236-237.1 K T E E

W w3

Laurel II are ]ud1c1al remedles that the Court belleved would iﬁ
the absence of legislative action, achieve the constitutional goal.

92 N.J. at 237. To reiterate, "[a]chievement of the constitutional

goal, rather than the method of relief selected to achieve it, was

[and is] the constitutional requirement." Ibid. The  judicial

compliance mechanism, therefore, is not constitutionally required
and the Legislature, by enacting legislative methods to achieve the
constitutional goal, has neither wviolated the Constitution nor

abrogated the constitutional doctrine of the Mount Laurel cases.

«34-

':*~"1'1':’e remedies forhmlated by the Supreme COnrt in’ Mount: it
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The fact that the legislative scheme for enforcing the

Mount Laurel obligation is different from that devised by the

Supreme Court in no wise renders the Act "unconstitutional." How

the Mount Laurel obligation should be effectuated, as evidenced by

the Supreme Court's decisions and the decisions of the Mount Laurel

judges following the Supreme Court's Mount Laurel II decision, is

plainly a subject upon which "reascnable men might differ." New

Jersey Sports & Exposition Auth v. McCrane, 61 N.J. 1, 8 (1972),

app. dism. 409 U.S. 943, 93 S.Ct. 270, 34 L.Ed.2d 215 (1972);

New Jersey Association on Correction v. Lan, 80 N.J. 199, 200

(1979) Because of thJ.s, deference must be granted to the choices

'f.made by the Leglslatu::e as ‘to how best “to;’ 'eqch-vifeve; A‘t'h'e _constitu= P

: tional goal As the Supreme Court stated ih New Jersey Sports &

Expos:.tlon Auth V. McCrane.

One of the most delicate tasks a court has

to perform is to adJudlcate -the constitution- o

al:.ty ‘of ‘a" statute.’ In our tripartite form of .l
,-j..-;government ‘that - high prerogative - has always

“"been exercised with extreme restraint, and with

a deep awareness that the challenged enactment
“'¥epresents’ the cdénsidered action:of-a body-com- & - - .. :«
..posed. of popularly. elected representat:wes V-

a result, judicial decisions from the time of

Chief Justice Marshall reveal an unswerving ac-

ceptance of the principle that every possible

presumption favors the wvalidity of an act of

the Legislature. As we noted in Roe v. Kervick,

42 N.J. 191, 229 (1964), all the relevant New

Jersey cases display faithful judicial defer-

ence to the will of the lawmakers whenever

reasonable men might differ as to whether the

means devised by the Legislature to serve a

public purpose conform to the Constitution.

And these cases project into the forefront of

any judicial study of an attack upon a duly

enacted statute both the strong presumption of

validity and our solemn duty to resclve reason-

ably conflicting doubts in favor of conformity

to our organic charter. [ New Jersey Sports &
Exposition Auth. v. McCrane, supra, 61 N.J. at
8.1
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provision.*

As will be discussed more fully in the remainder of this
point heading, the Legislature has enacted the Fair Housing Act to
create an administrative mechanism for addressing the constitu-
tional goal. The Act provides a vehicle for consensual compliance

with Mount Laurel, will avoid trials, and will result in the con-

struction of housing for lower and moderate income persons rather
than interminable 1litigation. Section 3. It is respectfully
submitted that the court should defer to the choices made by the
Legislature as to how the constitutional obligation should be met,
and should, therefore, uphold the validity of the Fair Housing Act.

«B.M A SECTION-BY-SECTION ANALYSIS OF THE ACT

le the remainlng sectlons 'of thls p01nt headlng, ithe.;,iﬁ'

‘AState w111 set forth a detalled sectlon-by—sectlon analy51s of thej>f

Act. Thls analy31s is intended to prov1de assistance to the court

in interpreting the Act and will also discuss the spec1f1c argu-

' 'ments’ madé by’ plaintiffs réyarding ‘each ' challenged’ statutory

Nt .

»"rs. . THE " COUNCIEL ON AFFORDABLE HOUSING~
~SECTIONS 5 AND. 6.. . iy

As discussed above, the Fair Housing Act is designed to
provide an administrative mechanism to resolve exclusionary zoning
disputes in place of the judicial mechanism formulated by the

Supreme Court in Mount Laurel II. Through this administrative

mechanism, municipalities operating within state guidelines and

with State oversight will be able to define and provide a reasona-

* The builder's remedy moratorium, Section 28, is addressed in
Point I of this brief.
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ble opportunity for the implementation of their Mount Laurel obli-

gations. Sections 2(b), 3; see also Governor's Conditional Veto,
April 26, 1985, at 1. To effectuate the constitutional goal, the
Act establishes a voluntary system through which municipalities can
submit plans for providing their fair share of low and moderate
income housing to atstate Council on Affordable Housing (Council)
which, upon the petition of. the municipality, would certify the
plan if it satisfies the Council's requirements. Substantive
certification would shift the burden of prooflto the complaining
party to show that the plan does not provide a realistic opportuni-

ty for the prov151on of the mun1c1pa11ty s falr share.,:Goyernor's“

’ 5.:Cond1tlonal Veto, Aprll 26 1985 at 1.

Under the’ leglslatlve.compl;ancegmechanism,fthe_Counci;_x
"shall have primary jurisdiction for the‘administration of housing

obligations in accordance with sound regional planning considera- .

t,

'" tlons 1n thls State. Sectlon 4(a) The Counc1l whlch has beenLt
establlshed ln, but not of ‘the Department of Communlty Affalrs,

"con51sts of nlne members app01nted by the Governor* w1th the adv1ce'f”‘”'

Lo L e

and consent\of the Senate- four local off1c1als (one of whom must-
be from an\\rban area and no more than one representing county
interests); twq\re;}esentatives of households in need of low and
moderate income housing (one of whom must be a builder of low and
moderate ,i,ncom”e':;:h/’onsing and one of whom shall be the executive
director of the New Jersey Housing and Mortgage Finance Agency),

and three persons representing the public interest. Section 5(a).

* As of the préEEhf’date, the Governor has nominated nine individ-
uals to serve on the Council.
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Section 5(d) states that the Governor shall "nominate"
the members within 30 days of the Act's effective date, July 2,
1985. Plaintiffs complain that the members nominated by the
Governor have not yet been confirmed by the Senate and, therefore,
there is no Council in existence at this time which could receive
resolutions of participation submitted by municipalities under
Section 9. However, such resolutions may be filed with either the
Department of Community Affairs or the New Jersey Housing and
Mortgage Financing Agency until such time as the Council's member-

ship is confirmed. The possibility of a delay in the appointing

E .__,process was clearly ant1c1pated in the Act. Both the Governor and

for the Governor to make the nomlnatlons whlch the Senate would

then have to conflrm, the Council's time to perform 1ts funct:.ons

/

would be s:.gnlflcantly eroded by the app01ntment process. See,,‘

. e.:g'.,_ Sectlons 7 8 Governor s Condltlonal Veto,’ Aprll 26 1985

,‘ .~w

k'at 6 7 Thus, the tlme frames for actlon by the Counc11 and the

""",'part1c1pat1ng mun1c1pa11t1es were set up to. rin from elther the

date the Counc1l members are all conf:l.rmed or from January 1
1986.* Therefore, noc untoward delay in the process will occur due
to the fact that Council members have not yet been confirmed since

firm dates have been established by which time the Council and

* For example, Section 7(a) requires the Council to determine
housing regions of the State within seven months of the date of
confirmation of the last member initially appointed to the Council
or seven months from January 1, 1986, whichever is the earlier
date. See Governor's Conditional Veto, April 26, 1975, at 6-7.

=38~ "
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municipalities must act.*

Under Section 6(a) of the act, the Council may establish
a plan of organization and may incur expenses within the limits of
funds available to it.** The Council may also contract for the
services of other professional, technical and operations personnel
and consultants as may be necessary to assist it in the performance
of its duties. Section 6(b). These organizational powers go a far
way toward answering plaintiffs' arguments that the Council will be

"too inexperienced" to deal with Mount Laurel issues, in comparison

with the three Mount Laurel judges, who have dealt with such cases

-at least since January 20 1983 Besides . the fact that this. argu- . o

"?ment 1s certalnly not of a constltutlonal dlmen51on, the argument;‘

1gnores the fact that the Counc1l Wlll be comprlsed of 1nd1v1duals”

representing the Very interests that are involved in Mount Laurel

litigation, i.e., those of mun1c1pa11t1es, bullders, households in

‘-need of low and moderate 1ncome hou31ng, and the publlc at large.

'Moreover Sectlon 6(b) permlts the Counc1l to qulckly add to 1ts

o expertlse by contractlng for profe551ona1 and consultlng serv1ces*”5‘

- ,_~'..

to a551st 1t in meetlng 1ts obllgatlons under the Act In any
case, the Council will not be operating in a wvoid. Under Section

7(e), the Council must give appropriate weight to pertinent

* Plaintiffs also complain that the Act provides no provision for
what will occur, for example, if no members are confirmed to sit on
the Council or if the Council does not perform its initial duties
in a timely fashion. This argument is premature at this time. The
court must presume that the Governor, the Senate and the Council
will meet the statutory obligations imposed upon them in a reason-
able fashion.

** The Council will receive a $1 million appropriation from the
State's General Fund. Section 33.
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research studies, government reports, decisions of other branches
of government (which would include the written decisions rendered

by the Mount Laurel judges after January 20, 1983), implementation

of the State Development and Redevelopment Plan and public comment.
These resources should enable the Council to fulfill its duties in
a timely fashion as required by the Act. Clearly, plaintiffs'
argument that the Council is "too inexperienced" to carry out its
functions is without merit and should be rejected.

2. THE ROLE OF THE COUNCIL; SECTIONS 7
AND 8.

.a. VTHE COUNCIL'S PROCEDURAL REGULATIONS

Pursuant to Sectlon 8 of the Act the Counc1l must pro-'lv‘
‘pose procedural rules w1th1n four months of‘ the date the lastf"'

member 1s conflrmed ‘or four months from January 1 1986 whlchever*“

is the earller date. These rules will become effective after they

are made avallable for, publlc comment in accordance with the Admln-

:.

o lstratlve Procedure Act SN J S. A 52 14B 1 et g In argulng that;f:lul
,the admlnlstratlve process through whlch thelr cases w1ll now pass

. dis . uncertaln due to Leglslature - fallure to set forth detalled:_"

procedural rules for the Council's operations, plaintiffs have
clearly overlooked Section 8 and, therefore, any questions regard-
ing how the Council will administer the Act are clearly premature
at this point.

b. DETERMINATIONS TO BE MADE BY THE
COUNCIL.

i. HOUSING REGIONS

Section 7 of the Act is the statutory provision which
requires the Council to determine to which regions of the State the

Mount Laurel obligation will apply, the need for low and moderate

. =40-
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income housing in these regions and throughout the State, and the
municipalities' fair share of such housing. Section 7(a) requires
the Council to determine housing regions of the State within seven
months of the date the last Council member is confirmed or within
seven months from January 1, 1986, whichever is eerlier. "Housing
region" is defined in Section 4(b) of the Act and means:

..a geographic area of no less than two
nor more than four contiguous, whole counties
which exhibit significant social, economic and
income similarities, and which constitute to
the greatest extent practicable the primary
metropolitan statistical areas as last defined
by the United States Census Bureau prior to the
effective date of this act.

K fPlalntlffs complaln that the "two to four" county lelta-yf-”7
“tlon of Sectlon 4(b) i's "too restrlctlve They contend that a””'””’

'hou51ng reglon must be much larger to falrly reflect the- needs of

the housing market area of which the municipality forms a part.

Thus, they assert that [t]he arbltrary restrlctlon of reqlon to

Qﬁtwo‘or four countles w1ll result 1n many 1mproper £a1r share dec1-ﬁg:,“
51ons by the Counc1l " (See, Stonehedge Assoc1ates Motlon Brlef

<at_18);,‘Th1s contentlon 1s.not rlpe for d15p051tlon at thls tlme_QQ;Q

since the State's housing regions have not yet been determined by
the Council. Until this is accomplished, plaintiff's argument is
merely speculative and should be rejected. Moreover, the argument
clearly does not raise a constitutional question. In Mount
Laurel II, the Supreme Court nowhere stated that a housing region,
as a constitutional requirement, must be of a certain fixed size
and make-up. Rather, the Court left this determination to the

Mount Laurel judges and "the experts," envisioning that, over a

R T R A O o AT
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period of time, "a regional pattern for the entire state will be
established...." 92 N.J. at 254, 256. |

Here, the Legislature has chosen the Council to make this
determination based upon the county standards set out in Section
4(b). Under the statewide plan established by the Legislature,
which is based upon regional, rather than on single municipality-
by-single municipality, considerations, the use of counties to
define regional need is certainly not arbitrary. Clearly, the
Court did not preclude the use of counties to determine regional

need (92 N.J. at 349-350) and it just as clearly encouraged the

_hA:Leglslature to develop a statew1de land use plan 92 N J. at 236 *
J-¢f It mnst be presumed that the Counc1l w1ll establlsh the'“two todj}

four county reglons 1n a. nmnner con51stent w1th ach1ev1ng the.:x;

constltutlonal goal. Therefore plalntlffs argument should. be

'rejected

Plalntlffs also contend that the hou51ng reglon deflnlsg

tfrtlon set forth ln Sectlon 4(b) is defectlve because 1t requ1res7'
‘that the countles w1th1n: a reglon "exh1b1t 51gn1f1cant social‘uk-‘*

'economlc and 1ncome s1m11ar1t1es" whlch they assert w1ll tend to

preserve exclu51onary patterns." Again, however, this argument is

not ripe for consideration since the Council has not yet determined

* In this regard, it should be noted that, while the Supreme Court
did not reject the use of a single county as a means of determining
regional need, it did express reluctance in sanctiocning the use of
only one county for this purpose. 92 N.J. at 349. The Legis-
lature, consistent with Mount Laurel 11, has determined that hous-
ing regions must be made up of two to four counties. Indeed, the
"two to four" county configuration chosen by the Legislature
appears to have been taken from the Report filed by the Center for
Urban Policy Research of Rutgers University.
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housing regions. Moreover, the Legislature's determination is
clearly a matter of choice as to how best to effectuate the Mount
Laurel doctrine within the context of a statewide plan for develop-‘
ment. 92 N.J. at 224—225. Thus, plaintiffs' contention should be
rejected.

ii. OTHER DETERMINATIONS.

At the same time that it determines the housing regions
of the State, the Council must also estimate the present and pro-
spective need for low and moderate income housing at the State and

regional level, and provide populatlon and household projections

,_'for the State and housung reglons. _Sectlons 7(b),} 7(d) These '

Coa

txi:requlrements are nct speclflcally challenged by plalntlffs 1n these;' LR

_ cases. .

iii. THE COUNCIL'S VCRI'IV'E,RIA AND
" GUIDELINES. | .

La. THE FAIR SHARE CREDIT.

Sectlon 1(c)(1) of the Act requlres ‘the’ Counc1l to’ adoPt;;T,u,

crlterla and guldellnes for a mun1c1pal determlnatlon of 1ts pre-

'sent “and:’ prospect1va fa1r share of the heus1ng need in a- glvenfﬁﬁpr

region. Plaintiffs challenge this provision because they assert
that it permits a municipality's fair share to be determined after
"crediting on a one to one basis each current unit of low and
moderate income housing of adequate standard, including any such
housing constructed or acquired as part of a housing program spe-
cifically intended to provide housing for low and moderate income
households." Section 7(c)(1l). Plaintiffs allege that this credit

is impermissible since units constructed prior to the 1980 census
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are already accounted for in the need projections and, therefore,
will be counted twice.

Once again, this argument is not ripe for consideration
at this time. Moreover, the 1980 census is not even mentioned in
the Act. The Council will determine regional need for each of the
housing regions pursuant to Section 7(b). Under Section 7(c)(1),
the municipality must then determine its present and prospective
fair share of the region's need for low and moderate income hous-
ing. In making this determination, the municipality must be able

to count in its inventory of existing housing those units of low

ﬁand moderate 1ncome hous1ng whlch are currently avallable to meet
iFthls need.' To achleve th1s goal Sect1on 10 of the Act requlresd

the mun1c1pa11ty to conduct an 1nventory of 1ts hou31ng stock by!: dj;

age, condltlon and occupancy characterlstlcs and enables the munici-

pality to 1nspect "all necessary property tax assessment records"

jfto ensure that an accurate count is. made g Thus the creditA}‘
referred to in Section’ 7(c)(1) ‘is merely a recognltlon by the U

cLeglslature of the need to make an accurate count of’ current low -~

and moderate income hou51ng unlts already ex1st1ng in a mun1c1-".
pality so that the municipality will be correctly allocated only

its fair share of any additional housing that may be needed in the

region. Plaintiffs' fear that the credit will act to reduce the
municipality's obligation is, therefore, without merit and should
be rejected.

b. CRITERIA FOR MUNICIPAL ADJUST-
MENT OF FAIR SHARE.

Section 7(c)(2) of the Act requires the Council to adopt

criteria and guidelines, within the time frame set forth in Section




7, for municipal adjustment of fair share based upon a considefé-
tion of the factors set forth in Sections 7(c)(2)(a) through
(2)(g). Plaintiffs challenge this provision, arguing that making
adjustments based upon these considerations could dilute the consti-
tutional requirement and make it impossible to achieve. Specif-
ically, plaintiffs challenge Section 7(c)(2)(a) (requiring adjust-
ment for the preservation of histofically or important architecture
or environmentaily sensitive lands); Section 7(c¢)(2)(b) (requiring
adjustment when the established pattern of development in the
community will be drastically altered); Sections 7(c)(2)(c) and (d)
(requiring adjustment for the provision of adequate land for recre-
ational, conservation and farmland preservation purposes and for
adequate open space), and Section 7(c)(2)(f) (requiring adjustment
when adequate public facilities and infrastructure capacities are
not available). Plaintiffs contend that allowing such adjustments
may create means for5municipalities to avoid, rather than to meet,

their Mount Laurel obligations.

Again, this argument is speculative and not ripe for
judicial consideration. At this time, the criteria and guidelines
for adjustment have not been established by the Council and no
adjustments have been made. Moreover, the adjustment of a munici-
pality's fair share, based upon the factors set forth in Section

7(c)(2), are not inconsistent with Mount Laurel II, where the

Supreme Court stated:

We reassure all concerned that Mount
Laurel is not designed to sweep away all land
use restrictions or leave our open spaces and
natural resources prey to speculators. Munici-
palities c¢onsisting largely of conservation,
agricultural, or environmentally sensitive
areas will not be required to grow because of

=45~
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Mount Laurel. No forests or small towns need
be paved over and covered with high-rise apart-
ments as a result of today's decision.

As for those municipalities that may have
to make adjustments in their lifestyles to
provide for their fair share of low and moder-
ate income housing, they should remember that
they are not being required to provide more
than their fair share. No one community need
be concerned that it will be radically trans-
formed by a deluge of low and moderate income
developments. Nor should any community con-
clude that its residents will move to other
suburbs as a result of this decision, for those
"other suburbs" may very well be required to do
their part to provide the same housing.
Finally, once a community has satisfied its
fair share obligation, the Mount Laurel doc-
trine will not restrict other measures, includ-

-« - ing large-lot and- open area zoning, .. that would‘<~f~

"*malntaln “its - beauty :and ™ communal charactergﬁ;x‘««u.wg.ai-syé

‘ t@f[92 N.J. at 219-220.1 -

vThe-adjuStménFstet iorthpin‘Section.?(c)(Z); to be.made:,;t:?

in making these fair share determinations are not inconsistent with

the reassurances of the Court.
E 3conservatlon,

be preserved as w1ll town parks and recreatlonal areas.

As under the judicial mechanism,
agrlcultural and env;ronmentally sens;tlve areas w1ll
The adjust- o

4;ment¢tg;be_made,wheq'deyelopmentalapatterns qf‘aecommunlty will.be~‘~~

"drasticaliy altered" (Section 7(c)(2)(b)) will ensure that a

municipality will not have to be

its Mount Laurel obligation. 92 N.J. at 219, 259-260.

"radically transformed"

to meet

All of

these adjustments are also consistent with the comprehensive state-

wide development plan envisioned by the Act and, therefore,

be upheld.

April 26,

1985, at 4-5.

-46-
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c. LIMITATIONS ON A MUNICIPALITY'S
- FAIR SHARE.

Plaintiffs also challenge Section 7(e) of the Act, which
permits the Council, in its discretion, to place a 1limit, based
upon criteria to be developed, upon the aggregate number of units
which may‘be allocated to a municipality as its fair share of the

region's present and prospective need for low and moderate income

‘housing. Plaintiffs assert that this provision might enable the

Council to ﬁermit municipalities to avoid their Mount Laurel obli-

gation. However, this argument is clearly speculative. The provi-

51on is entlrely dlscretlonary and may never be utilized by the
"“ﬁCounc1l Moreover,*the crlterla €0’ be adopted by the COunc11 mayfﬂ@ffi
"’allay plalntlffs fears that thlS portlon of the Act w1ll somehowu”“'xl

‘dlluteg a Amun1c1pa11ty s Mount Laurel obllgatlon ' Flnally, th;s"v

section appears to represent nothing more than'the Legislature's

‘recognltlon that a mun1c1pa11ty 1s only requlred to meet 1ts fair '
ﬂtfshare of ‘the reglonal need not ‘more. Thls pr1nc1ple is- entlrely:
nrtcon51stent w1th the Supreme COurt s Vlew 92 N J.. at 219 220 o

259-2860. Therefore, plalntlffs ‘contentlons ‘on’ thls ‘point” should'*’"

be rejected.

3. THE ROLE OF THE MUNICIPALITY; SEC-
TIONS 9 TO 12; 22, 23 TO 25, AND 27.

a. THE RESOLUTION OF PARTICIPATION.

Sections 9 through 12 and Sections 22, 23, 24, 25 and 27
of the Act set forth the actions which a municipality must take if
it chooses to comply with, and obtain the benefits and protections
of, the Fair Housing Act. Under Section 9(a), a municipality,
which elects to come under the Act, must file a resolution of

participation to notify the Council of its intent to later submit a

-47-
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fair share housing plan. A resolution of participation is’".a.
resolution adopted by a municipality in which the municipality
chooses to prepare a fair share plan and housing element in accor~
dance with [the Act]." Section 4(e). Within five months after the
Council's adoption of its criteria and guidelines (under Section
7), the municipality must prepare and file a housing element and
any fair share ordinance, properly introduced and implementing the
housing element, with the Council.

Under Sectioh 9(b), if a municipality does not file the

resolution of participation within the initial four month period,

‘1t ‘may . skill do ;80 at any txme thereafter... However, to encourage'A

- K n-'.—*a .

provides that "there shall be no exhaustlon of adm:.n:.strat:.ve

remedy requlrements pursuant to section 16 of [the Act] unless the -

w1th the [Counc1l] pr:.or to the 1nst1tutlon of the lltlgatlon

. bring themselves w1th1n the admnustratlve mechanlsm at an early

‘\tte in order to take advantage of the presumptions and benefits

offered “thereunder.

b. THE MUNICIPALITY'S HOUSING ELE-
= MENT.

Pursuant to Section 10 of the Act, a municipality's
housing element "shall be designed to achieve the goal of access to
affordable housing needs, with particular attention to low and
moderate income housing...." Thus, the ultimate standard, against

which a municipality's housing element and land use ordinances will

8=

- . . ey E A oy g
. . s . i ; ,_’&._v

f';tmunlc:l.palxtles to- voluntar:.ly come under the adm1nistrat1ve pro-‘

. '.':i. P

‘cedures establlshed by the Act as qulckly as- p0551ble, ~Sect10n-9(b)w~ S

"-munlczpal:l.ty also f:Lles 1ts fa:.r share plan and houslng element__ ,;:A;J.«

’Thus,'h the Act proV:Ldes mun1c1pa11t1es w1th a strong 1ncentive to
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be measured, is identical to the constitutional obligation es-

tablished by the Supreme Court in Mount Laurel. At a minimum, the

housing element must consider, for example, the municipality's
current inventory of housing stock, Section 10(a); the municipal-
ity's demographic characteristics, Section 10(c); the existing and

probable future employment characteristics of the municipality,

,Sectlon 10(d), and the land most approprlate for the constructlon

" of low and moderate income hou31ng, Sectlon 10(f)

c. COMPLIANCE TECHNIQUES.

Section ll(a) of the Act sets forth the various tech-

dnlques whlch a mun1c1pallty must conslder in order to enable 1t tov,

e AP - . 2 .
R .-.;:' - ,P'-x~ \’.--" ';‘.'\- ." AR 'r'.“t"{-

b'proV1de 'a reallstlc opportunlty £or the prov151on of 1ts; falr jﬁ““

'ushareug The mun1c1pallty must also demonstrate that 1ts land use”, ..

ordlnances have been rev1sed to 1ncorporate prov151ons for low and

moderate income’ hou51ng The technlques whlch a municipality must -

“cons1der,'1n addltlon to other technlques publlshed by the Counc1lfwuz

............

or proposed by the mun1c1pa11ty 'subject to' Counc1l approval

-

o 1nclude ‘ rezonlng Teor” densztles- overzonlnG: , the ‘uSe of “aisd

——.

p031tlon-covenants 1nfrastrﬁcture expan51on, donatlons of munlcle
pally owned lands; tax abatements, subsidies, and the use of mu-
nicipal funds. Sections 11(a)(l) through (8). All of these com-
pliance techniques were discussed and sanctioned by the Supreme

Court in Mount Laurel II, 92 N.J. at 261-274, and evidence the

Legislature's equal commitment to the use of affirmative measures
to remove restrictive barriers to low and moderate income housing
in order to provide the realistic opportunity for such housing

required by the Constitution. 92 N.J. at 260-262.

~-49-
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i.  RELATED STATUTORY PROVISIONS.

In related statutory provisions, the Legislature has
taken further steps to assist municipalities in meeting their

Mount Laurel obligations. Under Section 24, the New Jersey

Mortgage and Housing Finance Agency ("the Agency"), Section 4(i),
must establish procedures for entering into, and must enter into,

contractual agreements w1th w1111ng mun1c1pallt1es or developers ofl

1n°1US1°narY developments Whereby the Agency will administer resale '

controls and rent controls in municipalities where no appropriate

agency exists. This section is entirely consistent with the

'-.Supreme Court S - dlscuss1dn of the 1mportance of resale and rentk

PR - i ~

;:controls 1n Mount Laurel II, 92 N J at 269 270 -and w1ll help to
“‘ensure that low and: moderate 1ncome houslng remalns avallable for a:”

- reasonable perlod of tlme. ‘See alSQ. Sections ll(a)(3); 12(e),

20(e); 21(f).

- Under Sectlon 25 a mun1c1pa11ty 1s also authorlzed to ..

- s SoeoT e -

purchase, lease or acqulre by glft real property whlch 1t deter-’ﬁ"

"mlnes necessary or useful for the constructlon or rehabllltatlon of Y

low and moderate income hou51ng or conversion to low and moderate‘
income housing. This grant of authority enables the municipality
to meet its fair share itself if it chooses to do so.

| Section ll(d)_of the Act provides that a municipality is
not required to raise or expend municipal revenues in order to
provide low and moderate income housing. The Public Advocate has
argued, by distorting Section 11(d) beyond what the Legislature had
intended, that this provision would enable a municipality to refuse

to grant tax abatements to a developer since such tax abatements
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could be construed as the "expending of municipal revenues." See
Public Advocate's Motion Brief, at 38-40. This overbroad "con-
struction" is clearly contrary to the plain language of Section 11.
Sections 11l(a)(4), (a)(5), (a)(6), (a)(7), and (a)(8) specifically
require the municipality to consider plans for infrastructure
ekpansion, donations or use of municipally-owned land, tax abate-

ments, state or federal sub51d1es, and the utlllzatlon of munici-

- .
s R . EENEE

Qallyggenerated funds In formulatlng 1ts hou51ng element the. )

municipality is not required to implement any one particular method

of prov1d1ng its fair share of the reglonal need. However, the

! package of compllance methods it selects must prov1de a- reallst1c~

g . R
v v .‘.‘~ N N N -r ..a.. T8

- ing... Sect;on-ll. Contrary to the Publlc Advocate s argument ,thea}auA'

Council would be able to condltlon certification of a mun1c1pal-

ity's housing element upon the requlrement that it utilize one, or

’ ymore, of the afflrmatlve measures . set forth 1n Sectlon 11 (1nclud—3ﬂ;

ing those wh1ch may 1mpose a- f1nanc1al obllgatlon on a mun1c1pal-

;ilty), ;n meetlng 1ts constltutlonal obllgatlon ' Mount Laurel II73”“'”

“a R

92 N.J. at 265 However, no Court has euer requlred a mun1c1pa11ty
to directly finance or actually construct low and moderate income
housing units. This is all that Section 11(d), (which states that
a municipality is not required "to raise or expend municipal reve-
nues in order to provide 1low and moderate housing" (emphasis
added)), is meant to reflect. Thus, Section 11(d) should be inter-
preted consistently with the other provisions of the Act and with

Mount Laurel II to mean that the municipality need not directly

finance the actual construction of the low and moderate income

units. See Schierstead v. Brigantine, 29 N.J. 220, 230 (1959)

w51=

» 'e' W ',. R A
oA

fopportunlty for the constructlon of 1ow and moderate 1ncome hous-e ff
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(statutes are to be read sensibly and the controlling legislative
intent is to be presumed as consonant to reason and good discre-
tion). Therefore, the Public Advocate's argument on this point
should be rejected.¥*

d. "PHASING-IN" OF THE FAIR SHARE OBLIGATION.

Section 11(b) of the Act provides that a municipality may

prov:Lde for a phas:mg schedule for the achlevement of its fa1r

”

'share of low and moderate 1ncome hous:.ng Sectlon 23 sets forth

the factors which must be considered before a phase-in of the fair

share requirement is approved and provides guidelines for the time

per:Lods durlng wh:.ch the fa:.r share obllgatlon must be met. ) P].-ain-'-,_ "

et gty 2 ey P T ORI S et "\ ‘3 Y a e, o [T

"'tszs do not dlrectly attack these provn.s:Lons and thJ.s 1eglslat1ve'

. comp‘hance“ me,chanl, sm ls ,,clearly, consi stent w;.th. ,,the :Jv,udJ:‘,c‘l‘aL en- .. !

forcement scheme created in Mount Laurel II. There, the Supreme

Court expressly stated that a municipality may not always be re-

N qulred to fulfl’ll 1ts complete fa:Lr share obl:.gatlon 1mmed1ate1yi

but 1nstead under appropr:.ate c:chumstances,'a phase-:l.n of such’ ’

Fhous:.ng,' over a per:Lod of years, - would be perm1551ble ’ 92 N J at‘ ':.f'".’ S

, 218 219 The crlterla and guldellnes set forth in Sect:.on 23 are

clearly in keeping with the Supreme Court's hope that "phase-ins"
would be carefully controlled. 92 N.J. at 219.

e. REGIONAL CONTRIBUTION AGREEMENTS.

Section 11(c) of the Act enables the municipality to

propose that a portion of its fair share be met through a regional

*# It should be noted that, under Section 27, amounts expended by a
municipality in preparing and implementing a housing element and

(Footnote Continued On Following Page)

=52-
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contribution agreement. Section 12 sets forth the standards which
must be met before such an agreement‘may be approved. Under this
compliance method, a municipality may propose the transfer of up to
50% of its fair share to another municipality'within its housing
region by means of a contractual agreement into which the two
municipalities voluntarily enter. Section 12(a). The agreement
must spec1fy how the rece1v1ng mun1c1pa11ty will prov1de the hous-
ing and the amount of contrlbutlons to be made by the sendlng.
municipality. Regional planning agreements may only be approved by

the Council, Section 12(c), or by a court (in matters in litigation

L as descrlbed in Sectlon 12(b)), 1f the agreement prov1des a- real-fﬁu

s v"‘ 3 A - N
S A e I SRR R

'.1st1c opportunlty for the prov:.s:Lon of low and moderate 1ncome‘ :

ihouslng w;th;n the;hous;ng reg;on,anduwlthln,convenlent.acceSSvtoA'

employment opportunities in accordance with sound comprehensive

planning * The Council will receive the input of the county plan-

Fnzng board of the rece1v1ng munxczpallty 1n 1ts rev1ew of proposed B
'reglonal contrlbutlon agreements and w1ll 1f there is no county

f;hfplannlng board examlne the masten plan and zonlng Ordlnances of,fgﬁ

both mun1c1pa11t1es, the master plan of the county 1nvolved and the
State development and redevelopment plan before rendering its
decision. Section 12(c).

| The Council will also closely monitor the contribution

schedule and the Director of the Division of Local Government

(Footnote Continued From Previous Page)

fair share plan are mandated expenditures that are exempt from the
llmltatlons on final appropriations imposed by N.J.S.A. 40A:4-45.1

et seq.

-53= ,
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Services will ensure that the sending municipality sets aside ade?
quate funds in its annual budgets to meet its schedule of contri-
butions. Section 12(d). In addition, the Council will establish
"a reasonable minimum number of units, not to exceed 100," which a
receiving municipality may accept, Section 12(e), as well as

guidelines for the duration and amount of contributions in regional

contrlbutlon. agreements. Sectlon 12(f) Flnally, under Sectlon

12(g), the Counc1l w1ll require the rece1v1ng mun1c1pa11ty to flle
annual reports setting forth its progress in implementing the

project and may take such actions as may be necessary to enforce

»ﬁthe agreement to ensure a’ tlmely 1mplementatlon of the pro]ect oo

o ] -\.- .
Tl - A " *

-.ﬁ3:f%, Plalntlffs allege that these prov151ons are unconstltu- -

. t10na1 because they would enable— ‘& mun1c1pa11ty to. transfer a-

portlon ofblts falr share;topanother munlclpallty. 'Plalntlffs are_

apparently concerned that such an agreement would pernit the send-

?f>;ng mun;clpality to av01d meetlng 1ts £ull Mount Laurel oblzgatlon

(See Slegler Assoc1ates Motlon Brlef at 29 30) ThlS argument

:should be rejected As dlscussed prev1ously, the mechanlsm whlch

the Supreme Court formulated Mount Laurel II to effectuate the

constitutional goal;is not in itself of constitutional stature. 1In

Mount Laurel II, the Supreme Court stated that fair share should be

* Under Section 17(b), a presumption of validity will attach to any
regional contribution agreement approved by the Council. This
presumption can only be rebutted by clear and convincing evidence
demonstrating that the approved agreement does not provide for a
realistic opportunity for the provision of low and moderate income
housing within the housing region. In addition, under Section
11(¢), a municipality's housing element must demonstrate the manner
in which that portion of its fair share, which it proposes to meet
under a regional contribution agreement, will be met if an
agreement is not consummated or approved by the Council.
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determined for "growth areas." 92 N.J. at 236-237. The Legis-
lature has adopted a different approach, not focusing on growth
areas but rather on regional need, as part of a comprehensive state
system of land use planning. In doing so, the Legislature express-
ly found that transfer agreements should be permitted to maximize

the number of low and moderate income units by rehabilitating

,ex1st1ng, but substandard hou31ng in the State. Section 2(f)

The rehabilitatlon of such hou51ng is a maJor goal of the legis-
lative scheme, as is the need to provide housing throughout the

State for the free mobility of citizens. Section 2(g). To ensure

'~~(fthat regional contribution agreements help to ameliorate the hous-

STt L r _--,,'.‘-. . _“,,..‘. s

.‘aing problem, the Legislature has also established strict guidelines ;.ﬁf

.”for _the . approval~:of;,transfera,agreements;»:Section_.lzt‘ and'usuch-_§5\1

transfers will not be'approved unless they occur on the basis of

sound comprehensive planning considerations, an adequate housing

rfinanc1ng plan, and access of low and moderate 1ncome households to:iuy;ﬁ
employment opportunities. Section 2(f) As discussed above the

“’.questions of how a mun1c1pality should comply w1th its fair share:h

obligation and where such housing should be constructed are
clearly Questions upon which "reasonable men might differ." New

Jersey Sports & Exposition Authority v. McCrane, supra, 61 N.J. at

———

8. The Legislature's decision to answer these questions on a
regional basis, rather than on strict "growth area" by "growth
area" basis, is clearly reasonable and not subject to successful
attack on constitutional grounds.

Moreover, the Supreme Court expressly envisioned that
such transfer agreements, if carefully constructed and monitored,

would become possible if changes in the 2zoning laws were made by

- -55-
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the Legislature. Thus, in Mount Laurel I, in discussing a

"developing municipality's" obligation to meet its fair share of
the present and prospective regional need for low and moderate
income housing, the Court stated:

Frequently it might be sounder to have more of
such housing, like some specialized land uses,
in one municipality in a region than in an-
other, because of greater availability of
suitable land, location of employment, acces-
sibility of public transportation .or some
other significant reason. But, under present
New Jersey legislation, 2zoning must be on an
individual municipal basis, rather than region-
ally. So long as that situation persists
under the present tax structure, or in the
absence of some kind of binding agreement

..- among aill -the mun1c1pa11t1es of .a region, .we .

-feel that 'every: munlcxpallty thereln must: bear:ﬂf*

"flts fair share of the reglonal burden [67 -

N J. at 189 footnote omltted 1 ‘ ‘

o Here, the Act spec:Lf:Lcally perm:l.ts, for the flrst tlme ‘the Mkind

of binding agreements"'be'tW‘een municipalities in a region which the °

. Court 1n Mount Laurel I stated mlght be sounder, «1n terms of,

e

'comprehen51ve State and reglonal plannlng, i than requlrlng each
: separate mun:.c:.pal;ty to becomeka mlcrocosm of hous:Lng need o

V‘throughout the State Whlle not a tax, the contrlbutlons to be'v~‘

made by the sending municipality to the receiving municipality

clearly constitute the means (lacking at the time of Mount Laurel I)

necessary to make such regional planning a viable, and permissible,
alternative to the judicial compliance scheme.
Not only is Section 12 consistent with the Supreme

Court's analysis in Mount Laurel I, it is consistent with the

Court's statements concerning this subject in Mount Laurel II,

where the Court found that "zoning in accordance with regional

planning is not only permissible, it is mandated . . . " 92 N.J.

=56~
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e S S e S E R . B —— U

at 238; (emphasis added). In response to plaintiffs' argument that
the transfer agreement provision is unconstitutional, the State

points to the Court's statement in Mount Laurel II, that "[t]he

Constitution of the State of New Jersey does not require bad
planning . . . There is nothing in our Constitution that says we
cannot satisfy our constitutional obligation to provide lower

income housing and, at the same time, plan the future of the state

intelligently." 92 N.J. at 238. In enacting Sections 1ll(c) and’

12, the Legislature has met the challenge, posed to it by the

Supreme Court, of developing a cwmprehensive, statewide planning

)ischeme.A Its dec131on, to allocate falr share on.a" reglonal basls_

et I . N L
i e T e RO W s

'fstances,u;s‘basedluponhsoundgplapnlng‘p;;nglples-ae'recognlzed'by_

the‘Supreme Court; acknowledges and attempts to meet the need to

rehabilitate Eubstandard housing in the State; and, at the same

ajtlme, clearly adheres to and fulfllls the constltutlonal goal of-;

ensurlnq a’ reallstlc opportunlty for the prov151on of low and’

i»’moderate 1ncome hou51ng 1n the hou51ng reglons.» Plalntlffs argu-~

ment on thls p01nt therefore, should be reJected

£. REPOSE FOR MUNICIPALITIES UNDER SECTION
22.

In its brief opposing transfef to the Council, Stonehedge

Associates alleges that Section 22 violates Mount Laurel Il because

it gives "absolute sanctity" to all settlements previously reached
in exclusionary zoning litigation. Stonehedge brief at 23. Sec-
tion 22 provides that:

Any municipality which has reached a settlement

of any exclusionary zoning litigation prior to

the effective date of this act, shall not be
subject to any exclusionary 2zoning suit for a

-57-
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six year period following the effective date of
this act.*

The argument does not specify whether the section is constitut
ally infirm or whether it simply violates a non-constituti
aspect of the Supreme Court's holding. In fact, this sec
violates neither the constitution nor the decision when prop
read to implement the legislative objective of assuring a "s

comprehensive planning and implementation response" to the re

ion-
onal
tion
erly
ound

cog-

nized need to maximize the amount of low and moderate income hous-

ing provided in the State. Section 2(d).

_ The Supreme Court recognlzed in Mount Laurel I1

.....

t*munlclpalztles whlch had completed-the burdensome process of l

finality and rellef from the threat of further such lltlgatlon.

also recognlzed that the ordlnary rules of res Judlcata could

~

'"5prov1de that rellef because ne:.ther the prec1se ‘igsues nor

. part:Les rema:.ned the same, . Accordlnqu, the Court modlfled

that

ztl—'$€5
‘gatlng an exclu51onary zonlng case and prov1ded a reallstlc oppor-':ﬂk‘
.tunlty for a fa1r share of needed hous1ng would need a sense of"
S1e
not :

the

the

o 4_.... o -. *w i‘.'.-.\, 1 : b o ]

within which a municipality that had received a "judicial dete

: doctrlne of tes: Judlcata and fashloned a 51x year perlod of repose

rmi-

nation of compliance" could proceed with its normal planning pro-

cess free from the threat of litigation. Mount Laurel 11

*¥* §22 is completed by the following provision:

Any such municipality shall be deemed to
have a substantively certified housing element
and ordinances, and shall not be required dur-
ing that period to take any further actions in
respect to provisions for 1low and moderate
income housing in its land use ordinances or
regulations.

at




s ":'declared that

‘,;-,exclus:mnary zonln.g case, -even .one. whlch d1d not prov1de low and

\

291-292. That six year period mirrored the time provided in the
Municipal Land Use Law after which a municipality must reexamine
and amend its land use regulations. Id. at 291.

Section 22 of the Act protects that period of repose
granted to municipalities by the Court. There is no indication
that the Legislature intended to extend the repose beyond that
contemplated by the Supreme Court. Section 22 must therefore be
read to attach‘six years of repose to cnly those settiements which

have been adjudged in compliance with the constitutional rights and

obligations identified in Mount Laurel I. The Legislature itself

ke ,a.~ "M. L2 - e .‘..4.,,,_~ - t_- A_.xf L e T e e st e b

T '_the statutory scheme set forth in thJ.s Act 1sv
~ in the public interest in that it comprehends a
- low -and - moderate: 1ncome housxng plannlng and .
flnanc1ng mechanism-in accordance with regional .~
_consuieratlons and sound planning concepts
"which satisfies the constitutional obligation
enunciated by the Supreme Court. [_L_ 1985, ¢c.
222 §3 ]

cote v-w-'va.,‘." __:,;; -

"-A provxslon 1n the statute that prov1ded y settlement of an s

2 'moderate 1ncome hou51ng, w:Lth six years of repose certalnly would |
not be in the public interest as declared by the Legislature. The
constitutional obligations of a municipality would not be satisfied
by a settlement which did not include a reasonable estimate of the
municipality's fair share and a realistic possibility that the
obligation would be met. The Legislature would not have intended
to give six years of repose to a municipality which had entered
into a non-compliant settlement.

When construing a statute, it should not be "the words of

the law, but the internal sense of it that makes the law."
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Caputo v. The Best Foods, 17 N.J. 259, 264 (1955) quoting Exston‘v}

Studd, 2 Plowd. 459; Eng. Repr. 695 (1574). It would defy common

sense to read Section 22 to afford repose to any settlement which
had not been found by a court to be in compliance with the munici-
pality's obligation. "Where a literal rendering will lead to a
result not in accord with the essential purpose and design of the

act, the spirit of the law will control the letter." N.J. Build-

ers, Owners and Managers Assoc. v. Blair, 60 N.J. 330, 338 (1972).

"The intention emerges from the spirit and policy of the statute

rather than the literal 'sense of particular terms." Caputo v. The

~x[lBest Foods,;supra, at 264. \The 1ntent10n of the Leglslature was

~ - T R ‘» ,.‘P . . e (e -..4 N
,‘._.4,, TR TS RIS SRR t: ._ e ‘», Ry W Ll Boe ot

( clearly to protect. the repose contemplated 1n. Mount Laurel II. St

Stonehedge ralses the addltlonal p01nt -that the~.Act‘~,7

provides absolute repose for mun1c1pallt1es whlch. have settled

caSes”while Mount Laurel II would permit additional litigation in

*?Jthe event of '"substantial transformatlon of the« mun1c1palxtyw.~;5;u¢
Stonehedge brlef at 23 The ‘statute clearly' prov1des absolute

3ilrepose The Supreme Court s pOSlthn ls not so clear Even though

P

the Court prov1ded that .compllance Judgments would have res
judicata effect for six years "despite changed circumstances," 92
N.J. at 291, it added in a latter footnote that "(a) substantial

transformation of the municipality, however, may trigger a wvalid

Mount Laurel claim before the six years have expired." 92 N.J. at
292, n.44. The threshold between "changed circumstances" and
"substantial transformation" was not identified. Nevertheless,

this conflict in the decision has been resolved by the Legislature.
The six years of repose has become absolute. There is no consti-

tution requirement that only a conditional repose attach. More-
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over, it must be remembered that this argument is premature. No
party in this action has sought repose pursuant to Section 22 of
the Act.

4. COUNCIL REVIEW OF THE HOUSING ELEMENT;
SECTIONS 13, 14, 15, 16, 17, 18 AND 19.

a. COUNCIL REVIEW WHEN NC OBJECTION IS FILED
TO CERTIFICATION.

Section 13 of the Act permits a municipality which has
filed a housing element with the Council to petition the Council
for a substantive certification of its element and ordinances.

W1th1n 45 days of the publlcatlon of the notice of the mun1c1pa1-'

.L'1ty 5 petltLon, the Counc11 must rev1ew ‘the petltlon and 1ssue a. .

“A,,a, \*4“ R T ". " ;- w3 e .,»g. i A;~__, s A,

'7;substant1ve certlflcatlon 1f 1t flnds (1) that the mun1c1pa11ty s QfA‘
‘plantlsgcqnsxstent~w;th its- pxlter;a:»andnnota1ncqnslstentjw1th

‘ achievementfef the low and moderate income housing needs of'the_"

region as adjusted"‘under Section 7; and (2) that "the combination

;.of the ellmlnatlon of unnecessary hous1ng cost generatlng features yii,,

from the mun1c1pa11ty s land use ordlnances and regulatlons, and

‘jr'the afflrmatlve measures 1n the hou51ng element and 1mplementatlon

plan make the achlevement of the mun1c1pa11ty s falr share of low

and moderate income housing realistically possible after allowing
for the implementation of any regional ¢ontributien agreement
approved by the Council." Sections 14(a) and (b).

In conducting its review, the Council may meet with.the
municipality. Section 14. If the Council determines that the
element does not meet the requirements of Section 14(a) and (b), it
may deny the petition or condition its certification upon timely
changes in the element or ordinances. Section 14. The municipal-

ity is given 60 days after such denial or conditional approval to
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refile its petition with changes satisfactory to the Council. If
this is accomplished, the Council will issue a substantive certifi-
cation to the municipality. Section 14. If the municipality fails
to meet these conditions, its petition for substantive certifica-
tion will be deemed to be denied. Once substantive certification
is granted, the municipality must adopt its‘ fair share housing
ordinance as approved by the Council within 45 days. Section 14.
Again, the failure of  the mﬁnicipality to adopt the approved fair
share housing ordinance within this time period will constitute a
denial of the municipality's petition.

The Act prov1des strong 1ncent1ves to encourage voluntary;.

.5.,~ T ,‘ iy o ):‘_. e

”compllance by mun1c1pa11t1es(“vé 'substantlve -cert1f1¢atlon P g A

. extremely 1mportant to the munlclpallty because 1f an exc1u51onary

zonlng case is flled agalnst the certlfled mun1c1pa11ty, a presump-l‘

tion of Valldlty will attach to the certlfled hous1ng element and
.ﬂordlnance melementlng the houszng element whlch .can only be ref,,.
Hbutted by clear and conv1nc1ng ev1dence that the element andi T

,ordlnance do not prov1de a reallstlc opportunlty for the prov151on .

of the mun1c1pallty s falr share Sectlon 17(a) Moreover,'the
Council will be a party to any such legal action and will present
its reasons for granting substantive \éertification, which would
obviously be entitled to great weight inkthe court's consideration
of the element. Section 17(c). Fdfthermofgi the receipt of sub-
stantive certification is a prerequisite for any municipality

applying for loans or grants from ‘the Neighborhood Preservation

Program, Section 20(a), and other affordable housing programs
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Wt




10

30

established by the New Jersey Mortgage and Housing Finance Agency.
Section 21(a).*
b. COUNCIL REVIEW WHEN AN OBJECTION IS FILED

TO CERTIFICATION; THE MEDIATION AND
REVIEW PROCESS. ’

The foregoing discussion covered the situation where no
interested party objects to the issuance of a substantive certifica-
tion to the municipality. Once public notice of a petition for
substantive certification is filed, however, interested parties
would have a 45 day period in which to object to the issuance of a

certificate to the municipality. Section 14. If such an objection

_A_,J.s fJ.led the Counc::.l must engage 1n the medlatlon and rev:Lew‘ o

!{_Tprocess set forth 1h'tné Act Sectlon 15(a)(1) Thls process 15“?7“”

SR ¥

_:‘*_':g‘specz.f:l.cally desxgned to prov;de a means of resoléunq any such'
20 ,‘ dlsputes‘ through an admlnlstratlve review process rather than
| | tthrough lltlgatlon, the latter'approach clearly belng dlsfavored by
..fboth the Leglslature, Sectlons Z(b) and 3 and the Supreme Court,*u;

)Mount Laurel II 92 N J. 199 200 ! As under the Jud1c1al process;;l

‘i:the adm;nlstratlve reV1ew process w1ll proceed expedltlously and

w1ll conclude all questlons 1nvolved in one proceedlng, with a;

single appeal. 92 N.J. at 290.
In cases where an objection is filed to the municipal-

ity's petition for substantive certification as permitted under

* However, Section 20(c) and Section 21(b) permit the Neighborhood
Preservation Program and the New Jersey Mortgage and Housing
Finance Agency, respectively, to provide financial assistance to
affordable housing programs located in municipalities which have
not received substantive certification during the first 12 months
from the effective date of the Act and for any additional period
the Council may approve.
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Section 14, the Council must first meet with the municipaiity and
the objectors and attempt to mediate ‘a resolution of the dispute.
Section 15(b). If the mediation is successful, the Council must
issue a substantive certification to the municipality provided it
finds that the municipality's housing element meets the criteria
set forth in Section 14 of the Act. Section 15(b).

If mediation efforts are unsuccessful, the review process
will begin and the‘ xﬁatter'muet be transferred to the Office of
Administrative Law (OAL) as a contested case pursuant to N.J.S.A.

52:14B-1 et seq. Section 15(c). The OAL must expedite its normal

whearlng process as. much-as pract;cable and must a551gn an, admlnlS'}.“ﬂqé

'-Atratlve law Judqe to the matter, who must promptly schedule,_con- }7'

duct .and . conclude an. ev1dent1ary' hearlnq.j Sectlon 15(c) he

admlnlstratlve law Judge must 11m1t the tlme allotted for brlefs,

" make proposed findings of fact conclu51ons of law ‘and promptly -
”r“prepare anvinltlal dec151on resolv1ng the dlspute. Ibzd - Withlnlﬂw}f‘
90 days of transmlttal of the matter to the OAL, the 1n1t1a1 de-'

;;clslon, the transcrlpt of the ev1dent1ary hearlng and coples of all

exhlblts 1ntroduced in ev1dence before the OAL must be filed w1th
the Council. Section 15(c). The Council will then review the
administrative record and issue a final decision determining
whether a substantive certification should be issued to the munici-
pality. Appeals may be taken from the Council's final decision to
the Appellate Division of the Superior Court. Governor's Condi-

tional Veto, April 26, 1985, at 7.
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c. CHALLENGES TO A MUNICIPALITY'S LAND USE
ORDINANCE FILED IN THE SUPERIOR COURT;
COUNCIL REVIEW UNDER SECTION 16.

Section 16 of the Act sets forth the procedures which
will be followed for cases in which a party has challenged the
municipality's land use ordinances by instituting legal action in
the Superior Court. For those exciusionary zoning cases initiated
more than 60 days before the Act's effective date, Section 16(a)
provides that any party to the litigation may file a motion with
the court to seek a transfer of the case to the Council. In deter-

mining whether to not to transfer the case, the Court must consider

-u;whether the transfer would result in- a manlfest 1ngust1ce to .any. . -

.....

;partgﬁ:to the lltlgatlon._:‘ Sectlon 16(a) f In applylng thls_::‘r

"wgstandard a court should take notlce of and defer to the factifr

that‘the Leglslature, 'in Sectlon 3 of ‘the Act has declared ﬂthat

the State's preference for the resolutlon of ex1st1ng and future

ff:dlsputes 1nwolv1ng exclusronary zonlnq 1s the medlatlon and review.$~»xw

#"

process set forth in [the Act] and not 11t1gatlon . .. ;" Thus,

1n keeplng w1th the clear leglslatlve 1ntent ‘a court should trans-i,js“'

fer a Sectlon 16(a) case to the Counc1l unless it flnds that such a
transfer would result in a manifest injustice to any party in the
litigation. Reading Section 16(a) to permit a court the discretion
not to transfer a case even if it finds that no manifest injustice
would result to any party, as several of the plaintiffs have at-
tempted to do, would not comport with the clearly expressed will of
the Legislature that, barring a finding of manifest injustice, the

matter should be transferred to the Council. See AMN, Inc. v. So.

Bruns. Tp. Rent Level Bd., 93 N.J. 518, 525 (1983) (A court's duty
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in construing a statute is to determine the intent of the Legis-
lature and implement it). ‘

In a Section 16(a) case, if the municipality fails to
file a housing element and fair share plan with the Council within
five months from the date of transfer, or from the promulgation of
the Council's guidelines and criteria pursuant to Section 7 of the
Act, whichever occurs later, jurisdiction over the dispute shall
revert to the court. Although Section 16(a) does not expressly

state what will occur once the case is transferred to the Council,

in view of the Act's purpose of providing an administrative mecha-

- nism. for resolvlng falr share dlsgutest the request to - transferﬁﬁnxyﬁ
{clearly should be 1nterpreted as requlrlng that the mun1c1pa11tyti 
lmaklng tne:request ;s @eemed-tq:seek,substantlve cert;flcat;on pfﬁg.5j
',its-hquSinq'element. Otheruisé;atnere»would'be no reasonvfcr tnei,"‘

B transfer."See In re Loch Arbour, 25 N.J. 258, 262-263 (1957) (1t

-1s recogm.zed as a fundamental pr1nc1ple of censtructlon that a_"

~ o T

statute often speaks as plalnly by 1nference ‘as’ by express wordsf

‘n: Matters whlch are clearly implled are’ con51dered an 1ntegral part. "

of the enactment 1tself) Thus, the request for transfer should be |
interpreted to also constitute a petition for substantive certifica-
tion filed as of the date the housing element is filed with the
Council under the time limitations set forth in Section 16(a). The
other parties to the litigation may then review the housing ele-
ment. If no objection is filed within the 45-day period provided
by Section 14(a), the element will be reviewed by the Council under
Section 14 and a substantive certification will be issued if the
criteria set forth in that provision are met. If an objection is

filed, the mediation and review process of Section 15 of the Act

BB
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will be automatically'Ainvoked and the dispute will be resolved
through the mediation and review process described earlier.

Section 16(b) of the Act covers situations where a party
has instituted litigation less than 60 days before the effective
date of the Act or after the effective date of the Act. For these
cases, the person instituting the litigation must file a notice to
request revie& and mediation with the Council pursuant to Sections
14 and 15 of the Act. If the municipality adopts a resolution of
participation within four months of the Act's effective date (under

Section 9(a)), or has filed a resolution of participation and a

3.;hou51ng\element and £a1r share plan prlar to the lnstltutlon ofgnkuﬁ;

e

'lltlgatlon (under Sectzon 9(b) for mun1c1pa11ty s whlch do not flle R

a resolutlon of part1c1pat;on W1th1n the first four months of the

,Act), the rev1ew and medlatlon process set forth in Sectlon 14 and

15 of the Act must be exhausted before the party would be entltled

"%to a trlal on his complalnt. Sectzon lé(b)

Sectlon 16(b) presents statutory 1nterpretat10n problems“”x

fwhlch should be resolved by xeference to the leglslatlve 1ntent?

unden;ylng the provlslon. Whlle Section 16(b) requlres the plaln-
tiff ﬁg\file a notice to request review and mediation with the
Council,\at Aées not expressly require the defendant (municipality)

to file even a resolution of participati-on. If the municipality

P
o

does not file a housing element and fair share plan and a petition
for substantive certification of its housing element, there would
be nothing for the Council to review and mediate. Therefore, to be
consistent with the interpretation of Section 16(a) set forth
above, and for the same reasons, Section 16(b) should be inter=-

preted as requiring. that the municipality file a housing element
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;begln 1ts med;atlon and revzew p:ocess as descrlbed earller.

and fair share plan and a petition for substantive certification.

In re Loch Arbour, supra; see also Juzek v. Hackensack Water Co.,

48 N.J. 302, 315 (1966). 1If the municipality fails to file a
housing element within the required time periods (See Sections 9(a)
and 9(b)), the obligation to exhaust administrative remedies should
automatically expire. See Section 18. Also, as in the case of a
Section 16(a) matter, the filing of the housing element should be
interpreted to constitute a petition for substantive certification
as of the date the housing element is filed with the Council. The
Council, if an objection to certification is filed, would then

i

Sectlon 16(b) also does Anot spec1fy how such a case‘.‘

‘should be treated by the trlal court whlle admlnlstratlve remedles o

,are belng exhausted under the Act _It wouldvappear that the ‘trial

court would have two optlons: (1) to dismiss the case or (2) to

i transfer' the ‘case’ ‘to the' Councxlu whlle retalnlng ]urlsdlctlon.fif~

ol

'See,‘e.g.” Sections 18 and 19 Here, 1t is respectfully submltted"-'

Athat the court would have the dlscretlon to invoke -either. optlon.“F

R 4:69- 5 However, in keeplng w1th the leglslatlve intent under-
lying the Act and, in view of the express language of Section 16(b)

which states that "the person shall exhaust the review and media-

tion process of the [Council] before being entitled to a trial on
his complaint" (emphasis added), the court should not permit the
case to proceed on a "dual track," i.e. proceed both in the court
and before the Council. Because the clear purpose of the Act is to
reduce the judicial role in favor of the resolution of exclusionary

zoning cases through the Council's administrative procedures, the
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court should await the conclusion of proceedings before the Council

prior to proceeding further with the trial court litigation.
Contrary to the arguments of several of the plaintiffs,

this interpretation dces not infringe upon the prerogative writ

jurisdiction of the court. See R. 4:69-5; Fischer v. Twp. of Bed-

minster, 5 N.J. 534 (1950). Such an argument might be available
(although the outcome is by no means clear) if Section 16(b) were

interpreted to absolutely require exhaustion of administrative

remedies in all cases, thereby completely depriving the trial court

of its jurisdiction. Fischer, supra, 5 N.J. at 541. However, the

1ssue need not be addressed here, _ s:.nce,Sect:Lon 16(b) is more

3., WK

'approprlately read as the expres51on of the Leglslature '8 1ntent toff’ﬁ

provzde -an, admlnlstratlve procedure for the resolutlon of the

kdlspute and 1ts strong preference that such procedure should be

exhausted before recourse is had to the courts. This 1nterpreta-'

‘tlon is fully consonant w1th the pr1nc1ple of prlmary Jurlsdlctlon.

.l, .

'*fPatrolman s Benev. Ass n v Montclalr, 70 N J 130: 135 (1976);?f”§”L

Woodside Homes, Inc. v. Morristown, 26 N.J. 529, 540- 541 (1958)

The 'doctrlne of prlmary Jurlsdlctlon,
like the rule requiring exhaustion of admini-
strative remedies, is concerned with promoting
proper relationships between the courts and
administrative agencies charged with parti-
cular regulatory duties. "Exhaustion" applies
where a claim 1is cognizable in the first
instance by an administrative agency alone;
judicial interference is withheld until the
administrative process has run its course.
"Primary jurisdiction,"” on the other hand,
applies where a claim is originally cognizable
in the courts, and c¢omes into play whenever
enforcement of the c¢laim requires the resolu-
tion of issues which, under a regulatory
scheme, have been placed within the special
competence of an administrative body; in such
a case the judicial process is suspended pend-
ing referral of such issues to the administra-
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tive body for its view. [United States v.
Western Pacific R.R. Co., 352 U.S. 59, 63-64,
77 S.Ct. 161, 164-65, 1 L.Ed.2d 126, 132
(1956), cited in Woodside Homes, Inc., supra,
26 N.J. at 541.]

Under the Act, the Council has been granted the "primary
jurisdiction for the administration of housing obligations in
accordance with sound regional planning considerations of this
State." Section 4(a). Therefore, under the doctrine of primary
jurisdiction, the court should transfer a Section 16(b) case to the
Council, or dismiss the case outright, to permit the Council to

resolve the matter through its administrative procedures. This

g_.should be the general rule espec1ally where as should be the‘

i TI

i:lSItuatlon 1n SeCt1°n '16(b) CaseS, the Counc1l s admlnlstratlveffjt
,Aprocedures w1ll be 1nvoked at the earllest stages of the dlspute‘

See Boss v. Rockland Elec c°. 95 N.J. ,33, 40 (1983) A contraryf‘

constructlon of the Act permlttlng both the court and the Counc11

'a,to concurrently resolve the dlspute, could lead to lncon51stent;.,l

%"results and would frustrate the pr1nc1pal purpose of the Act. fég}?‘

. Bd. of Ed Plalnfleld v Plalnfleld Ed. Ass n. ,';144M~N4J;A'Superyﬁf

521, 525 (App. Div. 1977). Therefore, the court should defer its '

consideration of the matter until administrative remedies before
the Council have been exhausted. Plainly, few <cases in this
category will present demonstrable "manifest injustice" justifying
disregard of the administrative process. R. 4:69-5.

Plaintiffs also argue that the Supreme Court indicated in

Mount Laurel II1 that the exhaustion of administrative remedies is

not required in exclusionary 2zoning 1litigation and, therefore,

parties should never be required to exhaust the Council's mediation

-70-




10

20

30

ca
P

‘bodles whlch clearly have never had nor do they now have Jurlsdlc-“’”;“

and parcel of the new admlnlstratlve mechanlsm and would not excuse N '

and review process before proceeding with their suits. In Mount

" Laurel I1, the Supreme Court stated:

We comment here on the defendants' claim that
plaintiffs should have exhausted administra-
tive remedies before bringing this suit.
There is no such requirement in Mount Laurel
litigation. If a party is alleging that a
municipality has not met its Mount Laurel
obligation a constitutional issue is presented
that local administrative bodies have no
authority to decide. Thus, it is certainly
appropriate for a party claiming a Mount
Laurel violation to bring its claim directly
to court. [92 N.J. at 342, n. 73; citations
omitted. ]

Plaintiffs have clearly misread this section of Mount Laurel II.

In thzs quotatlon, the Court was referrlng to local admlnlstratlve

LW

‘tlon to resolve constltutlonal dlsputes Here, however,‘the Legls-

lature has establlshed a state admlnlstratlve agency whose prlmary'

;purpose is to prov1de for compllance w1th the Constltutlon. The :

R fact that constltutlonal 1ssues may be 1nvolved therefore, 1s part_},_

RPN

‘_..

55the requ;rement placed upon the part1es that they exhaust adm1n1s—;ﬁ};;¥

:tratlve remedles avallable before the Counc1l prlor ‘to contlnulngu‘

their legal actions in a court. See Brunetti v. Borough of New

Milford, 68 N.J. 576, 590 (1975); Woodside’Home, Inc. v. Morristown,

supra.

Plaintiffs have also challenged the mediation and review
process on the ground that they believe it will cause unreasonable
delays in the resolution of their law suits and possibly delay the
construction of lower and moderate income housing. However, it
must be pointed out that the Legislature took several affirmative

steps to prevent municipalities or other parties from utilizing the
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Council's mediation and review processes as a means for delay.
Thus, consistent with the interpretation of Section 16 set out
above, Section 18 of the Act provides that if a municipality which
has adopted a resolution of participation putrsuant to Section 9,

fails to meet the deadline for submitting its housing element to

the Council prior to the institution of exclusionary zoning litiga=-

tion, the obligation to exhaust administrative remedies contained
in Section 16(b) automatically expires. The obligation will also
expire if the Council rejects the municipality's request for certi-

fication or conditions its certification upon changes which are not

K made w1th1n the tlme perlods establlshed by the Act and the}»‘_'Ju
Counc1l Sectlon 18 see also Sectlon 14 ’ Furthermore, Sectlon 19"J'*.“
“proV1des that 1f the rev1ew and medlatlon process is not completed

by the Counc1l w1th1n slx months ‘of receipt of a request by a party

who has 1nst1tuted lltlgatlon, the party may flle a motlon w1th af

court of competent }urlsdlctlon to .be relleved of the duty to ..

exhaust admlnlstratlve remedles.

Before leav1nq thls polnt 1t should be. noted that “the

last sentence' of Sectlon 19 needs? to be clar1f1ed ‘ The lasts'

sentence of Section 19 provides that "[in] the case of review and
mediation requests filed within nine months after this act takes
effect, the six-month completion date shall not begin to run until
nine months after this act takes effect." Thus, under Section
19(b), a party who has filed a mediation and review request could
file a motion to be relieved of the duty to exhaust administrative
remedies on October 2, 1986 (15 months after the Act's effective
date). This sentence in Section 19 is inconsistent with the fact

that, under Section 9(a), a municipality is not required to file
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'that the Counc:.l may not reallstlcally be able to adopt 1ts ch.-

its housing element until five months after the Council's adoption
of its criteria and guidelines and, pursuant to Sections 9(a) and
7, this date may fall as late as January 1, 1987. Therefore, the
last sentence of Section 19, if applied literally, would defeat the
purpose of the Act that a participating municipality's housing
element should be considered through the Council's mediation and
review process because the exhaustion of administrative remedies
could be excused prior to the municipality even filing a housing
element. The last sentence of Section 19, if it is to remain in

the Act at all, should be interpreted to apply only in the event

_._that the Counc1l qulckly adopts 1ts cr:.terla and guldellnes and av“'

-mun1c1pa11ty promptly flles 1ts housxng element before Aprll 2

1986 51x months prlor to October 2 1986 Th:l.s would ensure that
the Counc:Ll would be glven the full 51x-month perlod to complete

1ts medlatlon and rev1ew pr:.or to the October 2, 1986 explratlon'

’:4,.5-da.te set by the :Last sentenc:e of Sect:.on 19 However, recogn:.zmg,‘;..w_.;

',,terla and guldellnes so promptly, V 1t is respectfully subm:.tted,ﬂ-,‘

that in keeplng w1th the establlshed statutory 1nterpret1ve tech-
nigques which permit the deletion and disregard of language in a
statute when justifiable to fulfill the legislative intent (see

County of Monmouth v. Wissell, 68 N.J. 35, 43 (1975)), the last

sentence of Section 19 should not be applied. See Section 32.

5. LOAN AND GRANT PROGRAMS; SECTIONS 20, 21
AND 33.

Plaintiffs do not challenge the portions of the Act which
establish loan and grant programs, to be administered by the State,

of which municipalities may take advantage if they choose to comply
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with the Act. To promote adminisﬁrative and economic efficiency,
existing State agencies will establish programs to assist the
municipalities to provide housing for 1low and moderate income
households. Under Section 21 of the Act, the New Jersey Housing

and Mortgage Finance Agency will set up a Mount Laurel housing

program to help  finance Mount Laurel housing projects. The

Agency's programs will include assistance for home purchases and
improvement through interest rate, down payment and closing cost
assistance as well as capital buy downs; rental programs including

loans or grants for projects with low and moderate income units;

'moderate rehabllltatlon of ex1st1ng rental hou51ng, congregate care _?

Fote e ‘-- s

L'and retlrement £ac111t1es,{and convers1ons,{1nfrastructure a551s¥¢iﬁﬁ
tance, and'grants and loanS’to mun1c1pa11t1es housing sponsors and
communlty organlzatlons for 1nnovat1ve affordable hou51ng programs.

kThe Agency s program will be funded w1th a set as1de of 25/ of therlw“

:AaAgency bond revenues,‘whlch 1s estlmated to be $100 mllllon,oand.a,;

,.‘

Aleglslatlve approprlatlon of $15 mllllcn. Sectlon 33
‘ Under Sectlon 33. of . the Act, $10. mllllon ‘has been appro-'};:g}

prlated to the Nelghborhood Preservatlon‘ Program - Governor s.

Conditional Veto, April 26, 1985, at 3-4. These funds will be used
for rehabilitation, accessory conversions and conversions, acgquisi-
tion and demolition costs, new construction, costs for technical
and professional services. associated with a project, assistance to
gqualified housings sponsors, infrastructure and other housing
costs. Section 20. |

These sections of the Act demonstrate, through the appro-
priation of .new .funds and through the refocusing' of funds and

programs previously in existence, that the Legislature is firmly

. =74-




10

- 20

30

committed to the Mount Laurel goal. The programs established

clearly will assist municipalities in providing a realistic oppor-
tunity for a fair share of their region's present and prospective
needs for housing for low and moderate income families.

6. LEGISLATIVE REPORTING REQUIREMENTS; SEC-
TION 26.

To further ensure that the constitutional goal is achiev-
ed, both the Council and the Agency must each report to the Gover-
nor and the Legislature annually on the effects of the Act in
promoting the provision of low and moderate income housing in the

several hous:.ng reglons of the State Sect’ion 26 The reports may

'“f7also 1hclude recommendatlons for any revlslons or changes 1n thejyyg,g

"Act wh1¢h are beileved to be necessary to more nearly'effectuate”‘

th'i’s.‘e‘rid" Ibid».' Within 36 months’ 6f the Act's eff'ecti‘{z'é“ date, the

Councll must report to the- Governor and the Leglslature concernlng

any further actlons necessary to be taken at the State, reglonal:

. B ’«. .
s .
R T P A

:Eivcounty and mun1c1pal levels to prov1de for the 1mp1ementat10n and{lﬂﬁf

admlnlstratlon of the Act on a reglonal ba51s, 1nclud1ng any rer

"fv1slons ‘or: changes in the law necessary to accompllsh that goal;v"

Ibid. These requirements will help to ensure that the Council's

criteria and processes do not remain static in the face of changes

in the statewide planning process. Cf. Mount Laurel II, 92 N.J.
at 241-243. The planning process must remain a continuing one so
that the constitutional obligation is not frustrated by changed
circumstances. Ibid. Section 26, therefore,' will enable the
Legislature to carefully monitor the Council's administrative
process and to make changes in the Act when experience shows that

such changes are necessary to effectuate the constitutional goal.
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7. SEVERABILITY; SECTION 32.

Plaintiff Stonehedge Associates argues that, because the
Fair Housinq Act is designed to provide a "comprehensive planning

and implementation response" to Mount Laurel II, if any of the

Act's provisions are found to be unconstitutional, the entire Act
must fall. See Stonehedge Associates' Brief, at 29-30. However,
in making this contention, Stonehedge Associates has all but ig-
nored the fact that the Act contains an express severability clause.
Section 32 of the Act provides:

If any part of this act shall be held

invalid, the holding shall not affect the
¢_val1d1ty of remaining parts of this act. . If.a

e Uil part,of this. act 18 held invalid 4in one. or more -

of its appllcatlons the ‘act shall remain in
" effect in all valid applications that are.
‘Jseverable from the 1nva11d appllcatlon
The 1anguaqe of Sectlon 32 1s unamblguous and glves rise

to a strong presumptlon that the Leglslature d1d not 1ntend the‘

*Fvaladlty o£ the Act A whole, -or. of any part of the Act,,tgﬂf{,J

L T e

‘depend upon whether any partlcular prov1s1on of the Act was 1n-""

;ivalld See, ganamort V. Borough of Fort Lee,' 72 IJ.J -412, ,422m;.

(1977) (1nclu51on of a severablllty clause 1n a mun1c1pal ordlnance
creates a presumption that each section of the ordinance is sever-

able); Brunetti v. Borough of New Milford, 68 N.J. 576, 600, n. 23

(1975) (the fact that an ordinance contains a severability or

saving clause evinces an intent on the part of the municipality to

‘make each provision o¢of the ordinance severable); see also INS v.

Chadha, 462 U.S. 919, 103 sS.Ct. 2764, 2774, 77 L.Ed.2d 317, 332
(1983) (further inquiry of legislative intent concerning severabil-
ity need not be undertaken where a severability clause is present

in the statute). As set forth above, the Legislature has expressly
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