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I 'DEFE‘\:DA‘\IL IS NOT ENTITLED
TO SUMMARY JUDMENT THAT
"OCCUPANCY STANDARDS ARE NOT
NECESSARY IN THE CONTEXT OF
MT. LAUREL II.

The issue presented is whether a dwelling can qualify

as a low or moderate income unit under Southern Burlington Co.-

N.A.A.C.P., v. Tp. of Mt. Laurel, 92 N.J. 158 (1983) (hereinafter

"Mt. Laurel II") in the absence of an occupancy or eligibility

standard whlch assures that the unit is actually occupled by

a low or moderate income household. The defendant avers that
occupancy standards are irrekvant. Plaintiff ﬁaintains that they
are generally necessary; however, under special circumstances,

a unit may qualify in the abeence of an occupancy standard.

The distihction being drawn is betﬁeen the affordabilit
of the unlt for a lower income occupant and the need to adopt
measures to insure lower inconme occupancy regardless of unit
affordab:.l:..ty.v~ It 1s a dlstlnctlon between ”"uSef_and "user

and ralses an 1ssue as to the nature of the fundamental thrust

of Mt La:rel II. ’;“”jw“buy

A. Background

-

The context of the dispute is revealing. The
defendant maintains that there are 2990 dwellings in the
municipality which are rent stabilized and which are affordable

to lower income households. Thus, the defendant concludes that




B

un;g%yas;ngqulredmtOWBém$anaW&1n fa&ﬁ

it has 2990 afférdablé units thch’afe subject to rerental
controls and that these units should count as a "credit" against
its fair share obligation.

The defendant is focusing on only two of the criteria
imposed by the Supreme Court to be used in determining whether .
a realistic housing opportunity has been created: affordability

and resale/rerental controls. See Mt. Laurel II, supra, 92 N.J. -

at 220-222, 221 fn. 8 and 268-269. The former, affordability
cohﬁrols,'assureskthat it is financially feasible for a lower
income household to purchase or rent the unit. The latter,

resale/rerental controls, assures that the unit remains affordabl:

‘after the initial occupancy is terminated.

Plaintiff contends that two other factors are equally.
519n1f1cant 1n determlnlng whether any unlt quallfles for Mt.
Laurel II purposes. They are: flrst ﬁthe date the unlt flrstw

became@avamiabI@*ésWénWaffbraable unrt'w%nd secondw%whether the

”F%océﬁﬁﬁgﬁﬁbfﬁg%fg$er

Q,As;w1ll be. dlscussed@ plalntlff doesmd’J‘
acknowledge one c1rcumstance where an occupancy standard need not
be present.

The timing of unit avéilability‘is critical. ‘The

municipal obligation under Mt. Laurel II is based on an analysis

of lower income housing needs {locally for all municipalities

and regionally for those, like the defendant, which are situated

in SDGP growth areas). Mt. Laurel II, supra, 92 N.J. at 214-215.



| ;the 1980 - napshot"f“

- Phus, the quantified need to be addressed by a "growth
area" municipality is composed of t&o types’of need: indigenous’
(resident lower income households in overcrowded or dilapidated
units) and regional (reallocated present and allocated
prospective regional lower income households). The fair share

is generated by a snapshot of "present need" at a given time

(for example, as of the 1980 census) and a projection, for a given
time, of future needs based on population growth and household
size projections (for example, 1980—1990).k The period which is
inelusivekof the date ef the ;snapshot" (1980) and the end of
the projection (1990) is the fair shere period. It is axiomatic,

therefore, that only "new" units provided in that period can

qualify as satisfying the need. See Countryside Properties

Inc. v. Ringwood, L-42095-81 (Lew. Div. 1984), p. 115 of the siip
oplnlon._ e R |
| ~“New ls put in quotes because a unlt may quallfy

although it ls;nOt aCt“ally'"neWIY" constructed. For example}ww

a local unlt would have been lncluded in the 1nd1genous need 1f

revealed 1t¢to be dllapldated ﬁ If,
subsequent to 1980, and w1th1n the falr share perlod the unit is
rehabilitated to a standard unit, it should qualify. It is, for

Mt. Laurel II purposes, a "new unit”. See Countryside Properties

Inc., supra, and Urban League of Essex Co. v. Mahwah, L-17112-71

(Law. Div. 1984). Likewide, a municipality may, through various

means, "retrofit" existing units; that is, take aunit which would




not have qualified for Mt. Laurel II housing as of 1980 and

subsequent to 1980 but within the fair share period, do something
which would qualify the unit. While not newly cdnstructed, it

is "new" in the sense of qualifying as a Mt. Laurel II unit.

The above is provided as background to the subject
»matter of this motion. Essentially, we must assume, for purposes
of this argument, that the disputed units were newly provided
after'Januarykl, l980,kare affordable to lower income households
ahdfare'subjeetktoJresale or feﬁtal ebntrols”which will maintain»
affordability; While assuming the truth of these averments,
plaintiff is by no means admitting them. In fact, to the best
of plaintiff's knowledge, all of the units were provided prior
to 1980, few; if aAy, are.affordable and none are subject to resa
or rerental’contfels which will maintain affordability. |
Plalntlff and defendant do agree that none-of-=the unlts

agﬁ constraf%ed b

W SRt

occugancgpstandards. Presumably this joins

ST

the matter for purposes of partlal summary ]udgment

©B. Occupancy Standards Under ST
Mt. Laurel 1T

There is no explicit statement in Mt. Laurel II that

for a lower income housing opportunity to be "realistic", it must
include provisions mandating that the occupant qualify as an

eligible lower income household. On the other hand, it should be
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kpursuant to Mt. Laurel II have all contained occupancy standards.‘

here is whether there is a legal basis for theyassumption.
appears in VanDalen V. Washington Tp., L-045137-83 P.W. (Law Div.

:Laurel II. At page 38, fn. 16 of the Sllp oplnlon, he stated-

noted that, to the best of olaintiff‘sfknowiedge,,every ordinance

proposed or adopted to comply with Mt. Laurel II, every settlemant

involving Mt. Laurel II, every builder's remedy, mandatory set-

aside or density bonus provision proposed or implemented

Whlle no clear legal CODClUSlOn may be drawn from the
exlstence of a unlversal assumptlon, it can be said rather safely
that to the extent known, virtually everyone who has ever read
the oplnlon has come away with a clear sense that, except in the

rarest case, ogcupancysstandards-are;essential., The question

The clearest ]udlClal pronouncement on this subject

1984) where Judge Sklllman ordered rezonlng to comply with Mt.

H~The rezonlng must retaln the
- provision that at least half

- of the 227 units be affordable
- by and exclusively available
to. low 1ncome households.,

(emphaSLS added) itlls 51gn1f1cant to note both that ;;
Washington Township had assumed the need for an occupancy
standard and that the court ordered it retrained in the revision.
Likewise, in the Mahwah case, Judge Smith refers to "units sold
to low income households” in discussing marketability (see p. 36
of the slip opinion) indicating his assumption that only

qualified households would occupy the Mt. Laurel II units.




‘Before addressing Mt. Laurel II itself, it is

significant to discuss the implications of hot imposing an
occupancy standard. If, for example, the indigenous need
reflected an existing lower income tenant in an overcrowded
structure, would the municipal obligaticn be met by removing that
household from the community while a non-lower income household
then occupied the unit? If the unit were dilapidated, would the

L4

municipal obligation be met by the landlord rehabilitating the

'unit} raising the rent, forcing the household out, and renting

to a non-lower income household?

The point is that the focus of Mt. Laurel II is caring

for the IOWer-income household's housing needs. It is not a
concern for the unit, but for the occupant.' Affordability is ,
just one aepect‘of that concern, access is another. Thus, it is
said that the’"centfal core" of thekdoctriﬁeGrelates to'the

hou51ng needs of thls partlcular class. Mt. Laurel II, sugra,

92 N. J. at 205. In fact, the Court spe01f1cally stated that it

15 presently 1napp11cab1e to other classes.f Id. at 211 The

FCourt dlscusses the pllght of the poor (1d at 209) and suggests

the benefits which will be attained by compliance with its
decision (id.at 210, fn. 5): -

1. deconcentration of the pocr from the cities;

2. bringing the poor closer to job opportunities; and

3. economic integration.
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These goals would oovroesly make ilttle or no sense if the

*"affordable" unit were occupied by a non-lower income household.
}Throughout the opinion, there exists ample evidence

of the Court's assumption that the provision of the lower income

housing opportunity was tied to the occupancy by a lower income

household. This is clearest in the legai analysis offered by

the Court in sdpport of its condonation of the use of density

&

bonuses and mandatory set a51des. Id. at 270-274. The concern

kwas whether such land use regulatlons, which addressed the

potent1a1 user“, were constltutlonally valid since they did not
dlrectly address the phy51ca1 “use"kof the property.
yH?he,Court percelved that density bonuses and mandatory

set asides were meant to address the needs of a particular class

‘and to provrde hous1ng for them. It ]ustlfled this by citing a

llne of cases whlch also addressed the needs of a partlcular

”user" class and the valldlty of regulatlons adopted to address

those needs as opposed to mere "physrcal use" It stated:

We flnd the dlstlnctlon ‘between the
~exercise of the zoning power that is
~"directly tied to the physical use

of the property" ... and its exercise
tied to the income level of those who
use the property artificial in
connection with the Mount Laurel
obligation.

Id. at 273 (emphasis added). In the footnote to the above- -

quoted language, the Court stated:




i)
The inclusion of some lower income
units in a multi~family housing
project that may also house families
with other income levels may be
socially beneficial and an economic
.prerequlslte to the creation of the
lower income units.

Id. at 273, f£n. 34. The obvious assumption here is that lower
income households would occupy these units and that economic

1ntegrat10n would occur. This echoes an earlier statement:
'r; T e Where set—a51des are used, courts,
R . municipalities, and developers
- should attempt to assure that lower
income units are integrated into
.- larger developments in a manner ‘
- that both provides adequate access
and services for the lower income
residents and at the same time protects
B : as much as possible the value and
b e o weisie integrity of the project as a whole.

;g..at 268,vfo.‘32. See also the statement that "(e)cenomically

integrated housing may be better for all concerned in various

ways“'M:Id at 279, £n 37. Obv1ously, the economic 1ntegratlon
belng referred to was not the lntegratlon of different classes l

of unlts (w1th dlfferent sales prlces or rent levels) but of

occugants (w1th dlfferent 1ncome levels)

The Court understood that the prov151on of hou51ng
effordable to lower income households would, for the most part,
mandate "below market" sales prices and rent levels. This was

the primary reason for the imposition of resale or rerental

controls:




Because a mandatory set aside
program usually requires a
developer to sell or rent units
at below their full value so

- that the units can be affordable
to lower income people, the
owner of the development or the
initial tenant or purchaser of
the unit may be induced to re-rent
or re-sell the unit at its full
value.

Id at 269. It is noteWorthy that in dlscuSSLng”mechanlsms to
deal w1th thls problem, one which the Court said “mun1c19allt1es
must address"’(lbld empha51s in orlglnal), the Court cited a
Cherry Hlll ordlnance whlch requires that there be "regulations
which reasonably assure that the dwelling units be occupied by

(lower iﬂcomevpereth)"; Ibid, emphaéis added. (ironically, the

.defendant cites this passege at page 5 of its brief.)

The problem of "below market levels" is one of
competltlon 1n the market place. It refers to nery constructed

unlts selllng "below market“* retrofltted or old prlce—controlled

unlts selllng or rentlng below market or older unlts whlch sell

for less than a 51m11ar 51zed new"vunlt because of 1ts age,:'

condltlon,'etyle; amenltles, etc. Non—lower income households
can afford market level units and, of course, could affdrd below
market units. Lower iocome households can‘only afford lower
income units. The Court was seeking a way to insure that lower

income households would benefit.




The Court realized that‘it was dealing with "the
special needs of a particular class of citizens". 1Id. at 272.
It compared.providing housing for the poor with age-restricted
zoning which targets housing for the elderly. Ibid. It was
explicitly opposed to devices which went about this task
"indirectly" unless they worked; that is, unless they actually
provided housing occupied by lower income households. |

k,»The Coortkessentially assumed that there were, in
reality;ltwolﬁethodsaof oroviding neﬁ {not necessarily newly-
cohstructed) housingtopportunities for lower income households:

subsidies or incentive/mandatory zoning. Subsidies are designed

to éuarahteé’"‘14.'1‘{538’"’“1:}{;5"'Béﬁ"ééiciar’y is the lower income user. In

the context of subsidy programs, occupancy or income standards
are already bUllt 1nto the program or guldellnes.‘ Any developer
utlllzlng such sub51d1es is bound by those guldellnes.

. The Court also assumed that developers who bullt

pursuant to 1nclu51onary zonlng technlques (1ncent1ves/mandatory

- set a51des) would also uise subsidies if avallable. However, lt’»

stated that: "Where practlcal, a.mun1c1pa11ty should use mandator:
setfasides even where subsidies are not available”. ggr at 268.
Since occupancy standards insure lower inéome household
occupancy, it makes no sense to have their imposition depend

solely on the availability of subsidies.
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The dourt did leave to municipal discretiohbthe
initial decision on how to devise a compliant program. With
regard to the decision to use subsidy programs'and/or
inclusionary zoning techniques, the Court stated: "Which, if
either, of these devices will be necessary in any particular
municipality to assure compliance with the constitutional
mandate will be initially up to the municipality itself". Id.
at:262, _Hawever, the Court inSisted that: |

L . *‘(T)he 6ppottuni£y for low ahd
moderate income housing found
in the new ordinance will be as

realistic as judicial remedies
can make it.

;g:“atWZIA.(emphasiS added) .

= Thejmunicipality.cannbt devise a compliance program
whlch does not prov1de access to the poor when one is readily
avallable whlch does prov1de access. To permlt that result
would be to undermlne thekclear mandate- to do whatever is

necessary and approprlate to satlsfy the hou51ng needs of lower

1ncome households mneeds are not belng satlsfxed by merely
prov1d1ng unlts whlch are "affordable" to, but not occupled by,
a lower income household. Such a unit, rent controlled or not,

occupied by an upper income household, does nothing to satisfy

lower income housing needs.



C. Where Occupancy Standards
Are Not Necessary:

Plaintiff's esxperts do accept that there are facts in which an
occupancy standard is not necessary to obtain a credit for the

Mt. Laurel II units. They are:

1. the unit is newly available after 1980;

_ : 2. the unit is affordable to lower income
households; :

' i 3. the unit is subject to a resale or rerental
control which maintains its affordability; and

4. there exists a factually- documented
historical baSLS to show that a percentage of the units, so
qualified, are actually occupied by lower income households
(subtracting out such households which are living in overcrowded .
or dllapldated units).

Thus, if historically twenty percent (20%) of the units
are occupied by'lower income households who can afford the unit
but half of those (ten percent [10%] of the total) are in

overcrowded or dllapldated structures, then it will be assumed

that ten percent (10%) of the new, affordable and prlce—controlled

X cupled by lower income households even in the absence
i L
of an occupancy control.
One caveat applies to the possibilities of: repeal of

rent control; hardship increases in the rent level above the

lThe distribution between low/moderate will depend on the actual
rent levels.




ﬂf?§éu

; agalnst the mun1c1pal falr share.'

before ren erlng a flnal determlnatlon.

affordability range; and condominium conversions. A mechanism
I

would~have t&"be in placée“to“protect lower income households

SRR SRR SR
in a- tlmely’manner agalnst he occurrence of these events.

Census data indicates that, given this analysis,
approximately ten percent (10%) of the rental units are occupied
by lower ihcome‘households who can afford the rent they are
paying. However, they are in pre-1980 units, do not represent

any addltlon to the hou31ng stock and cannot be credlted

D. Conolusion

As the aforementioned analysis indicates, occupancy

controls are mandated for Mt. Laurel II compliance. Credits may

be given in special ciroumstances, if factually supported.

There are relevant facts whlch may be in dlspute as to the actual
occupancy of affordable unlts by lower 1ncome households and

it may well be sen81ble to awalt a full hearlng on thls issue
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l. I am a licensed planner of the State of New Jersey,

a copy of my resume is attached.




2. I " have been retained as 'a consultant to the
plaintiff Groupco in the above-captioned matter.
3. The following is my opinion as to whather credits

should be awarded, under Mt. Laurel II, against the municipal

fair share obligation in two separate contexts:
a. Units constructed before January 1, 1980; and

' : b. Units containing no occupancy constraint
requiring that occupants must be lower-income households.

.4._ There are three exceptions to the rule that units
constructed prio; to January 1, l980,\cannot be credited against
a fair share assessed for the period 1980-1990. They are:

. a. Turnover in subsidized elderly units where the
“turnover represents a newly-available wunit; that 1is, a net
increase in the available regional housing stock;

b. Indxgenous need units which have become standard
units between 1980 and 1990- and

, , c. Unlts whlch were not standard, affordable, prlce
and  occupancy controlled wunits occupied by lower income
households prior to 1980 and which are retrofitted with
affordability, occupancy and price controls after January 1,
1980, and which turn over and ‘are newly occupied by a lower-
income household. PR . . o -

5. The’wreason why “units constructed prior £5’ 1980

cannot be credited is as follows:

-

a. The fair share is composed cf these categories
of need: indigenous, present reallocated and prospective;

b. Indigenous need <can only be satisfied by
upgrading the unit or providing a “new"™ unit; post-1980.
Obviously, the existence of another pre-1980 unit is irrelevant
to the satisfaction of indigenous need;

c. Allocated present need repreSents households
living in substandard conditions regionally and the portion of




that need allocated to the municipality for satisfaction. Only
"new" units in the municipality can satisfy that need since it is
dependent on the net increase in the housing stock in the region;

d. Prospective need represents a proportion of the
reglonal future increase in lower-income households. Since these
. are newly added households, their needs can be satisfied only by
a net increase in the housing stock in the region,

e. Turnover ‘of pre-1980, even if those units would
otherwise qualify for Mt. Laurel II purposes, does not represent
a "new"™ unit; that is, a net increase in the regional housing
" stock of lower-income units. A household moving out of a unit in
Gloucester Township moves into a unit somewhere else. That unit
was vacated by another household, etc. ultimately leading to the
- occupancy of the Gloucester Township unit which had been vacated.
- The mobility of lower-income households occupying pre-1980 units
is largely irrelevant to fair share satisfaction. The fair share
number assumes the existence of that mobility; that is, that some
lower~income households will move in and out of the region as
well as within the region. This is similar to the assumption
that some will become middle-income and some middle-income
households will become lower-income. A distinction is made for
~elderly units to the extent the turnover represents a net
increase of an available lower-income unit.

6. The reasons why units which are not subJect to an

:ellglblllty (occupancy) constraxnt cannot be credlted is, from a

va"",);Jlau'uung perspectlve, the thrust of Mt. Laurel II is to provxde

;housing for lower income households.fi

'houaing, even w1thxresale or rerental controls, does not assure

"that lower~1ncome households will benefit‘

-

7. There are numerous reasons why affordability (only)

is insufficient:

a. Many non-lower income households will take
advantage of the opportunity to occupy a standard, less-expensive
dwelling;

b. Non-lower income households are likely to have a
better credit history and, for that and reasons assocliated with

Merely prov1d1ng affordable _v;luﬁj;



prejudice, are more likely to be acceptable to landlords, credit
institutions and sellers;

c. Non-lower inccme households afe more likaly to
ba. aware of suburban housing opportunities and can better compete
for those opportunities than lower-income households.

8. Occupancy standards may not be essential in certain
circumstances. Thus, if the defendant can show that,
historically, a percentage of lower-income households do occupy
affordable _housxng in 'Gloucester Township, we can assume a
'sxmxlar percentage will occupy such housing built after 1980.

a. The formula would be:

- establxsh the total number of affordable units

and the  total number ‘of Mt. Laurel households living in =~

affordable units;

- subtract out the indlgenous need number from
both the total pre-1980 affordable units and total pre~l980
lower-income households occupying affordable units; -

: , “]%_ establish the percentage of total pre-1980
units (excludlng substandard and overcrowded units) which are
both affordable to and occupled by lower-xncome households;

: IR A lestabllsh the number of post-1980 units which
uw;are affordabl and subject to resale or. rerental controls-band

L - multiply the percentage agalnst the post-1980
units..' ,

b. The credit would also depend on the existence of
a mechanism to deal with the potential repeal of rent levelling,
hardship approval of a rent increase beyond affordability limits
and condominium conversions; and

c. The distribution of actual low/moderate
households would depend on the relatlonship of the rent level to
the relative income limits.

9. I should note that the above analysis assumes both

affordability and rerent controls adequate to maintain



affordability. In the case of the defendant, neither can be
assumed:

a. The information presented on affordability is
inadequate and does not reveal bedroom size data and other
potential shelter costs; and

b. The rent levelling ordinance is not geared to
increases in median household income or a relevant standard. It
"is a flat increase which would appear to take rentals out of the
affordabilxty range.”

£ ,ﬁ 10;? My conclusion is there is a complete absence of
"proof that post—1980 affordable units have been prov1ded other
than the poss1brlity of some FMHA dwelllngs. There appears to be ,
no justification for credits for non-occupancy controlled or

post—l990 affordable units.»

HARVEY S. MOSKOWITZ

Sworn to and Subscrlbed

Before ‘me th1s AQF

T“uof February, 1985

LINDA M. MASCHLER , N
NOTARY PUBLIC OF NEW JERSEY
waamNu%nEWMnsmmmbutmlum
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‘NEW JERSEY

QLQN MQLLQCH, of fgl}wage, being‘duly éworn according to law,

ahd says-

I‘am a housxng and devalopment consultant reta:ned by the" n

and complzance w1th those goals. In that context I have  dealt

extensively with the issue of fair share "credlts"; i.e., existing
housing units in a municipality which can be applied to offset that

municl “1i+y s fair szhare obligation.

w

I have, furthermore, been appoirted as the court’s expert

in the matpar of American Planmed Communities v. Townshio  of

Fweehold;% which is a Mount Laurel case. In that capacity, I e

submitted a report  to  the court in Jarnuary 1985 making




r&;ammendati&ns with ragarﬂ‘tm the extant of Ffair  share oraediss
whiich  oould bei appligd against Freehold Township?’s faiv share
leigatibn, and, intef’alié, discuszing in detail the theorstical
az w2ll  as practical considerations governing this guestion. In
view of the cmmprehahaive nature of that dizcussion, I will nqt
provide a similar backgr:und dxncussx onn in this affidavit, but will
refer tc, he Freehold report whcre ba;kground information appears

to be relevant to a spec1f1c poxnt made in the aff1dav1t.

’3,¢@€Inv my lcapac1ty éé consultant 'to the Urban 'League
pléiﬁt1ffs,r I have revxewed the post-trlal memorandum submltted by
vcounsel'For the Tawnship of Piscataway dated March 6; 1985 dealing

w1th the sub;ect nf fa1r'5hare cwedlts, ‘and purpnrtlng to rely in

Iarga part oh posxtlcns taken and arguments made in the’ Freehald

report; This memorahdum claims (at 1) to "analyze Mr. Mallach’s

‘rehevt_ and apply his conc1u51ans to P1scataway" ‘ Dn the contrary,

as I w111 explazn/;n'detall below, the memorandum utterly m:srep* _~:'

]resents thei p051t1ons and argumants of the Freehald report, énd

exther m1sunderstands, or dzstorts, both the clear language and the .

 *10§ ic of ‘the falr ‘share housxng allocation process.fvln the balance'

of this affldav1t, )3 W111 comment on the specific contentsy andﬁ
assertions of the memorarndum, following the ssquence iﬁ whichvﬁﬁﬂse
aaﬁewtimns appear in that document. |

4.  The memoranduam argues (A, at &) that "as Piscataway has
ingufficient vacant developable land to.meet its fair share, the

appiication of the Z0% increment is inappropriate in  its case’.

This is not correct. The 20% adjustment is an integral element in

the fair share methodology, and repgessants a "real’ housing need as




much © as any of the u*hew nead fa%&ggwie% in the fg%muiav'vwhila g
is clear that to the extent it can be demonstrated that Piscataway
carmot accqudate its fair share (including the 28% adjustment) its
fair share obligation will be reducsd, at this poist there has bzen
o definitive Finding as to the extent to which piscatawayvcan or
cannct meet  the fair /shar ab11gat10ﬁ generated by  ths - AMG
methodclogy. If and when 1t is reduced, it should be reduced on the
;lbaszs of . obJectxve evidence in this.regard‘ ‘and not by simply
kellmznatlng a Qategory of hou51ng meed from the falr share.

‘E‘S. Qs the memorandum notes (B, at 2, plaxhtlffs obJected to
any‘credzt féw dorm1tory housxng at Rutgers University, largely mn’
graunds» that these weré group quarters, and not hou51ﬁg in the
vmeaﬁing 'of e1therﬁ tha Cemsus of Housing‘ DE 'the ’féir‘ share
method lagy. The argumemt made later in the memorandum {(at la) that
the lgrge;humberMpf such grnup quarters in Plsctaway should Justify
a credit (While smallerynumbérs might‘not) is without merit, since
thei;reasans fnr nnt cféd:thg these accomodat1ons gr to the"baéid

nature of the fac111tles provxdad. The memorandum errs in: statxng

%that plazntxffs agreed to é ”credlt"‘for 511;34B‘§raduateétstudeﬁtf'
Faﬁily un1t5; whxle acknowledglng that these units mighf ‘be
considered fair share credits, plaintiffé rmoted that no evidence
was submitted regarding the extent to which thess units were indeed
socupied by lower income houssholds, so that rno basis was offered
to determine how many, if any, of the 348 urits should indssd be
considered fair share oredits.

&, No mbjective’ basis was  ever provided to prove the

assertion (C, at 3) that "rnct less than 2,492 [gsrden  apartments]

:
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s foardablz unmits  are substantially  accupisd by o lowsre | incdide

r

pusenaldst. On  the contrary, there is aﬁgective evidence,
including data from the 1382 Census, which showss:

a.. . 0Of the so-called "affordable"  garden apartments,
roughly 2/3 are only affordable to households at  the very
ceiling of the moderate income rarnges, and thus are of dubious
value to the overwhelming majority of the lower income
populations ,

b. Substantially 1less than half of the occupants of
rental housing in Piscataway, based on 13808 Census data, were
”” 1cwer income households' i ~
e e e OF those lower income households occupying these
’i‘unxts,ﬂ\the ‘overwhelmlng majority were spending over 3@8% of

their income for rent, thus establishing that these units
were not "*Ffurdable" by a reasonable def1n1t1an.

ﬁpplytng the ana1y51s used 1n the Freahald report ohe ;oncludes>
that at most 12 pEﬁcent‘of the_gawden apartments»xn Piscataway are
'both':affordable to; vand'occupied by; lower income  houssholds.
Furthermare, the,uface' that a rén? leyelling ordinance exists in
Piscataway (at 13) israf only limited relevance; the history of New

'Jersey mun1c1pa11t1es makes clear that such ard1nances come and O,

'and that rental hous1ng,‘71n any event, ‘may be converted to condo—

 5orw\cooperat1ve ownershxp at any tlme.w In the abaence ﬁof

”wccnd1t1ons“ lxkely “to ensure" contxnued Yower ™ income

TR S :

' affohdébility (which cond1t1ans, almost without doubt, do not axist
in Piscataway), thare is no sound basis for any  coredits ’béing
provided for these unibs.

T Tha argument that oredit should be provided for 1,200
single family housss “affﬂrdable by low  income households”  is
completely without merit; no evidernce was providad that amy of
these units are (a) available for purchase at  the present; (b)

would be affordable, i¥ thay were on the markat; or () would be
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purchasasd by lower income houssholds,  even if affordable.  Indeed,

1

commorn sens, as o well as such data  as is  available, dictate
precisely the  opposite.  Data from the New Jeréey Division of
Taxation for calendar year 1983 showed that a total of 8 single
famiiy‘ inits were sold that year in Piscataway at prices under
$40, 209, the upper limit of even theoretical lower incohe aftford-
ability. Since there were far more non—lower income households whao
could potentially afford those units than lower income vhousehﬁlds,
it is unlikely thaf more than & handful of that small number were
indéed purchased by lower incomé households. No evidence, howe?er,
to support an argument that any of these uniis were made available

to lower income households was ever offered by the defendants.

R

based on the modxfzcatlun made by Judge Skillman in the Ringwood

decision, and states that "My, Mallach’s report clearly ;uggasts

that th1s mod1f1cat10n should be adopted by the Cuuwt" {at 4). This

is a mzs~statement of an explxcxt pos:txon taken in the Freehold

raport;' whlle ‘I acknowledge that the modzflcablun made by Judge

vQ_Skiiimanyazs gwounded 1n a Patxonal baszs, and is thus Northy of

consideration byy*“*s court, I explxcxtly stafe (Freehold, . at 23
and at 33) that ﬁo such adJustmEﬂt should be made until or unless a
full evaluation and comparison of the altermnative methodologiss has
bzen made. I believe an abjective reading of my report would make
olzar that the médificatiom proposed by Piscataway is  totally
irnconsistent with the position advocated therein.

3. The mamorandum argues that the fact that the median income

in Piscataway is 182% of the regional medianm “"in and of itself....

8. The memorandum argues For an adgustment in present need
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more than. a modest bért of,their fair sHarEH9b1igation, 

confirms Piscataway’s anta-Mount Lawrel commiftmernt to the creat ion
SFE R Qariety of housing t}pes f{at 5).5‘Th13 is el gm; in any true
sense, and is clearly unsupported by any explicit statement in tﬁe_
Freghald report, or any inference drawn from the repori. While the

unusually high mediam irncoms 2f Freztold Township tended to suggest

that that municipality was not exiracrdinary in its commitment to

~affordable housing, nothing about Piscataway suggests the contrary.

As discussed in the Freehold report (at iE*l#),, the median irncome
lével oF,a commuﬁity‘is iargely determined by historicai ‘pétterns
=1 ‘only'gfedatiﬁ§ the Mount'Léﬁfelvdecision,"butuzoniﬁg' ifselfQ
The uss bf median . income rétios in this part of the memoréndum is
wholly inconsigtent with the logic of the erehold analysis.

-l&, thhough!perhaps thJexplicitly set forth, I believe that
the thrust of the Freehold analysis is that'adJQstm5h£s fbr prior
performance are  clearly more vappropriaﬁe in the context of
settlemsnt  than  where the matfer is being  adjudicated after
extended - and ‘UHCDmprﬁﬁising litigation. Furthermare, if,‘ as
Biscataway élaims; ‘théxt5wnship is‘bhySiCally‘unabie to‘écéomodate

the entire

PN it e g e v .

matter is likely to be academic. With fegér&‘€6 fhé ;Qﬁstgﬁééﬁ;o
the township®’s claim  (at 6-8), some points should be made:
a. While the percentage =f rental housing in Piscataway

is substantial, it is not wnusually sog as shown in the table
ort the folleowing page, the psrocemtage of rvental housing - in

five of the ten townships in Middlesex County is  comparable

to or greater tharn that of Piscataway.

b. Nothwithstandivg the percentage of rental units, the
fact remains that all of these units wers constructed rnot
cnly prior to the Mount Laurzl decision,  but prioy to 19785
From 1978 to the praesent, no rnew rantal housing has been con—




structed in the VToussnipg/is

o The ordimancs adopted subseguent to Mounmt Laurel I,
was limited to offering a voluntary density bonus  for
production of lower income housirng, which density bionus was
substantially less gernerous than other ordinances enacted by
other communities during the samz pericod (see Inglusicrnaiv
Housing Programs, at 114-115. No lowsry income housing  was
built as a result of this ordinance, an oculcome that any
abhjective analyst could easily have anticipated.
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RENTEL HOUSING AS A PERCENTAGE OF OCCUPIED HOUSING STCCK IN
MIDDLESEX COUNTY TOWNSHIPS

PLAINSBORD | B4%

NORTH BRUNSWICK ‘a4

OLD BRIDGE o 36

PISCATAWAY . 34

EDISON , 33

WOODBRIDGE B 23

CRANBURY 23 )
. SDUTH BRUNSWICK .~ . 17"

EAST BRUNSWICK 15

MONROE | * | 7

In conclusioh, the evidernce in support of adjustments for prior
performanﬁe,’ appiyingi'the criteria set forth in the Freehold
report while not ent1rely nﬁnexlstent, is highly equivocal, as is

the evzdence 1n support of the townshlp’s argument that 1t sought~

‘ﬂfln gocd faxth to comply with Mount Laurel I and Mount Laurel Il.

11, The township further argues that, notwithstandiwg its
“having rebuffed every effort - to settle thié litigatibw, it is
entitled to an adjustment to its fair share arnalysis for  precisely
what it has veafussd  to eritartail {at 8-9). This is clesarly
inappropriate,  and rnot worthy of detailed comment. It should be
Qf%ﬁd,A howaver, that the township’s claim that "a settlement would

fove  ahorted Piscataway's cornterntion that a municipality with

P Ivdesd,  nio mult'fqm*ly housirg at all has been boilt, withh the
S F et oty

v e ot iore of o dhvf«’ oomert aroroved as o yesclh ofF o mooe




insufficient wvarant develonable land should rot bhe  compelled to

comply with a Fair share numbsr desi

‘.L

ned To :chmmdate'kmuﬂiaiﬁal~
ities with rno land limitations... (at D" is in error; to my know-
ledge, all of plaintifF55 settlement proososals were grounded in the
premise that Piscataway's fair share rnumbsr for settlamant
puUrposes, in recognition of limited land availability, would be
substantially‘ less than the the fair share numbsayr derived  through
the  AME methodology. Indeed, the marnner in which the memorandium
goes to gfeat lengths to shift’the onus for the absence of settle-
menﬁ‘fa the plaintiffs (at 14-135) is irreépohsible, ‘and’;ildly aﬁ
vawiaﬂce with the record ih this matter. Whatever ‘Piécataway’s
reasons  for having rebuffed plaintiffs’ settlement efforts may be,
the-waﬁguménts given in the memorandum, inclﬁdiﬂg;the ,dne cited
ébave,‘da not hold water.

ylé. ’Ih conclusioh; the memorandum adds little or nothing tﬁ
arguments thaa the township has already made, in support of fair
share credlts ydgL'adJustments to their Falr share 6biigation. N

‘Insféad, “the memarandum ralses a host of 1rrelevant »points, and

~‘fﬂ1rrespons1bly m;suses thxs author’s Freehold report in.a: blatantlyww,;;f

self~serv1ng manner.ﬁ In the f1nal analysxs,n the only real ;xssue
that st be confromted in resolving Piscataway’s @ lower {necome
bousing obligation is that of the realistic physical capacitly of

the Towrship to accomodate such housing. Efforts such as this memo—
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Alan riallach

Sworn to before me this

day of s 1985




