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Honorable Eugene Serpentelli
Judge, Superior Court of New Jersey
Ocean County Court House
Toms River, New Jersey 08754

Re: Urban League of Greater New Brunswick
et al. vs. Township of Piscataway et al.

My dear Judge Serpentelli:

Your Honor may recall that, during the final week

of Trial in the Piscataway Township matter, the Court permitted

counsel to examine a report prepared by Allen Mallach relating

to Freehold Township. Based upon my examination of that report,

and leave of Court granted during the Trial, I hereby respect-

fully submit a Post-Trial Memorandum on behalf of the Township

of Piscataway relating to various aspects of the production of

a fair share number for Piscataway Township, which I believe is

self-explanatory in all respects.

Simultaneously copies of the Memorandum are being

forwarded to Barbara Williams, Esq., attorney for the Plaintiff,

Urban League of Greater New Brunswick, and other counsel shown



Honorable Eugene Serpentelli Page 2

on the attached service list.

Thank you for your courtesy and cooperation in this

matter.

PLP:pmm

Enclosures

cc: All Attorneys on the Attached Service List

KIRSTE>f, FRIEDMAN & CHERIN



Lawrence A. Vastola, Esq.
Vogel, Vastola & Gast
Ten Johnston Drive
Watchung, New Jersey 07060

Brener
Two-Fo
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iiirscn,

nTambers*"
>y7oT»T , T o r

E
**»
1•s-few2^t

Angelo H. Dalto, Esq-
Abrams Dalto Gran Hendricks

& Reina
1550 Park Avenue
South Plainfield, New Jersey 07080

Donald R. Daines, Esq.
K. Hovnanian Companies of New
Jersey

Ten Highway 35
P. 0. Box 500
Red Bank, New Jersey 07701

Jack Dusinberry, Esq.
Barry Mandelbaum, Esq.
141 South Harrison Street
East Orange, New Jersey 07018

Howard Gran, Esq.
Abraras Dalto Gran Kendricks

& Reina
1550 Park Avenue
South Plainfield, New Jersey 0708

Edwin Kunzman, Esq.
Kunzman Kunzman & Yoskin
15 Mountain Boulevard
Warren, New Jersey 07060 \

Lawrence B. Litwin, Esq.
Scerbo, Kobin, Litwin & Wolff
Ten Park Place
Morristown, New Jersey 07960

Barbara J. Williams, Esq-
John Payne, Esq.
Rutgers Law School
15 Washington Street
Newark, New Jersey 07102

Daniel Bernstein, Esq.
Bernstein Hoffman & Clark
336 Park Avenue
Scotch Plains, New Jersey 07076

Raymond R. Trombadore, Esq.
33 East High Street
Somerville, New Jersey 08876



URBAN LEAGUE OF GREATER NEW
BRUNSWICK, ET AL.,

Plaintiffs,

vs.

THE MAYOR AND COUNCIL OF THE
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Attorneys for Defendant,
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During February, 1985 this Court extended leave to

Piscataway Township to address a report entitled "An Analy-

sis of the Freehold Township Mount Laurel Settlement Pro-

posal: The Problem of Fair Share Credits", by Alan Mallach,

the expert retained by the plaintiff Urban League (now

"Civic League11) of Greater New Brunswick. This memorandum

seeks to analyze Mr. Mallachfs report and apply his con-

clusions to Piscataway.

FACTUAL BACKGROUND:

Piscataway1s area approximates 19 square miles.

the 1980 censjis\ Piscataway's population was 42,223;

accordingly, Piscataway1s population density exceeds 2,200

persons per square mile, substantially more than double the

statewide 1980 population density (983 persons per square

mile)•

Piscataway1s 1984 present need, both indigenous

and reallocated excess, has been calculated to be 678 units

by use of the prevailing fair share methodology (hereinafter

referred to as "the methodology"). Piscataway1s prospective

f\i need was calculated at 3,066 units; the 1984 fair share

T , number, therefore, is 3,744 units. In addition, another 448

"I



units were staged for future rezoning. Therefore, Pis-

cataway's total fair share obligation imposed by the

methodology requires provision for 4,192 affordable housing

units, in the aggregate.

Throughout trial, Piscataway has argued that the

above calculation is unreasonable, for the following

reasons, among others:

A. The methodology assigns a 20% increment to

each municipality to compensate for those municipalities

lacking sufficient vacant developable land. Obviously, as

Piscataway has insufficient vacant developable land to meet

its fair share, the application of the 20% increment is

inappropriate in its case.

B. Piscataway is the site of the largest campus

of Rutgers, the State University, and houses thousands of

students in dormitories, single-student apartments, and

family housing units. Piscataway sought credits against its

fair share for such housing. While substantially disagree-

ing, plaintiff di^accede^)to a "credit" to Piscatawayfs fair

share number, representing the 348 family housing units, to

be applied against Piscataway1s requirement to provide for

"low income" housing units.
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C. Nearly 4,000 garden apartment units exist

/ within the Township,/not less than 2,400 of which are

X currently affordable by moderate income householdsJ These

^affordable units^are substantially occupied by lower income

households; at least one census district, comprised wholly

of garden apartment units, bears a median household income

dramatically lower than the regional median. \ In addition,

the median household income for tenants of multi-family

units in Piscataway approximates £T8,00O, some $12,000 below

the median household income for single-family units in the

Township.!.

D. ^Approximately 1,200 single family residences

within the Township are affordable by low income house-

holdsTJ

While Piscataway contends that credits are appro-

priate for each category referred to above, Piscataway also

suggests that the very existence of those categories demon-

strates its historical commitment to the creation of a

housing stock comprising numerous types of residential

dwellings suitable for occupancy by a variety of income and

earning classes.
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ARGUMENT

MODIFICATIONS:

Clearly, all parties agree that Piscataway lacks

sufficient vacant developable land to accommodate its fair

share number. In light of that situation, Piscataway

respectfully contends that the application of the 20%

increment is inappropriate.

One further modification is relevant. The method-

ology assumes that 82% of presently existing substandard and

overcrowded units are occupied by lower income households.

/This percentage is overstated by at least 25% and should be

reduced. I The eff^cJL_of this modification, adopted by Judge

Skillman in tme Ringwood^aecision, is to reduce Piscataway's

indigenous need by more than 100 units. Mr. Mallach's

report clearly suggests that this modification should be

adopted by the Court; Piscataway supports this position.

ADJUSTMENTS;

The above modifications will produce a fair share

number before consideration of "credits" and "adjust-

ments". An analysis of both "credits" and "adjustments"

forms the bulk of Mr. Mallach's report on Freehold Township,

treated below.



Mr. Mallach describes two areas of potential

adjustment: first, adjustment for past non-exclusionary

performance; second, adjustment to fair share allocations

in consideration of settlement.

ADJUSTMENT FOR PAST PERFORMANCE a

As to adjustment for prior non-exclusion, Mr.

Mallach%s report states:

"A sense of fairness suggests that there
is merit to the idea that a community
which has permitted a wide variety and
type of housing in the past, prior to
the Mount Laurel Decision and its strict
standards, receive some recognition for
that history."

Mr. Mallach 1s analysis addresses the comparison between

municipal median household income and regional median

household income, comprising a step in the methodology. He

concludes that that comparison does not sufficiently reach

the "sense of fairness" which he seeks. Piscataway agrees.

Piscataway's median household income is 102% of the regional

median income, a rather close ratio. In and of itself, that

factor suggests that Piscataway is comprised of a substan-

tial number of households of low and moderate income and

confirms Piscataway's ante-Mount Laurel commitment to the

creation of a variety of housing types.
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Mr. Mallach's report discusses "at least three

different factors" which he deems relevant in determining

the extent to which a fair share number should be adjusted:

A. First: The extent to which past performance

has created housing units which are currently available

or which will shortly become available to lower income

households. In Piscataway, at least 2,400 garden apartment

units (are currently affordable by moderate income house-

holds; 1,200 existing single family units and 348 student

family housing units are currently affordable by low

income households^ The housing units in these categories

comprise 32% of all Piscataway housing, without considera-

tion of other existing units affordable by households of

moderate income. This data, considered together with Pis-

cataway1 s median income multiplier of 1.02 and th

fat aj)ref erred to above, demonstrates clearly that a sub-

stantial proportion of affordable housing units are occupied

by households of low and moderate income. In addition,

JPiscataway has voluntarily rezoned substantial acreage to

accommodate hundreds of anticipated Mount Laurel units.l

Clearly, Piscataway has credibly sought to have existing

affordable housing made available to lower income house-

holds.
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B. Second: The extent to which a municipality's

past performance was a response to prior litigation seeking

to make available affordable housing for lower income

households. Prior to Mount Laurel IApiscataway had zoned

hundreds of acres to permit the construction of high density

(15 units to the acre) residential development in several

areas of the Township71 Further A in direct response to Mount

si I, substantial tracts of land formerly zoned for

residential development were rezoned to permit residential

development at higher densities, and substantial acreage

was rezoned to permit housing at a density of 10 units to

the acre. I In addition, in direct response to Mount Laurel

II, the Township commissioned a fair housing analysis,

previously marked in evidence in these proceedings, and

specifically rezoned one additional site for high density

residential development consistent with Mount Laurel stan-

dards.

C. Third: The extent to which a municipality's

past performance was "extraordinary". In Piscataway, garden

apartments alone comprise more than 30% of the Township's

housing stock; when the Rutgers family housing units

are included, the ratio exceeds one-third. Upon development

of the now vacant sites zoned for high density residential

use, the proportion of high density housing in Piscataway



will obviously be even greater.

Piscataway has clearly demonstrated that it has

both a substantial percentage of rental housing and a median

income near or below the state or regional median. Accord-

ingly , a substantial adjustment to Piscataway1s fair share

is not only appropriate but mandated by Mr. Mallach's report

and his conclusions.

ADJUSTMENT FOR SETTLEMENT;

Mr. Mallach next analyzes potential adjustments

settlement^Piscataway respectfully submits that.

as applied to it, a defendant in the "Mount Laurel II"

litigation, such analysis is misplaced, for a number of

reasons.

First, in its 1976 decision, the Court concluded

that Piscataway had fully met its obligation to house

indigenous low income households; to suggest that Piscataway

should have sought a settlement of an obligation which it

did not have is to be rather impractical. Second, Pis-

cataway's 1976 fair share obligation was based upon an \i
)

allocation process found inappropriate by the 1983 Mount yj'

Laurel II Court. Piscataway has long contended that it is I/

inequitable and unjust to expect it to have accommodated an r . n

obligation which no one could have predicted prior to * *



April, 1984f when the fair share methodology was refined

into substantially its present complexion. Third, a settle-^

ment would have aborted Piscataway's contention that a

/municipality with insufficient vacant developable land

gfiu should not be compelled to comply with a fair share number

tr designed to accommodate municipalities with no land limita-

tion and, therefore, unreasonable as to it. This contention

fully conforms with the reasoning of this Court expressed in

&MG, etc., vs. Township of Warren, authorizing any munici-

pality to seek to reduce its fair share number because it

lacks sufficient vacant developable land.

Mr. Mallach's report concludes by recommending

that Freehold Township receive a thirty percent reduction in

its fair share number.

The recommendation compels a comparison between

Freehold Township and Piscataway,to determine whether a

similar adjustment is appropriate. Freehold Township boasts

a median household income which is 135% of the regional

median? Piscataway's comparative statistic is 102%. Eighty-

two percent of Freehold Township's housing is single family

owner occupied;fless than two-thirds of Piscataway's housing

is single family owner occupied// Piscataway's proportion

of tenant occupied dwellings, exceeding one third, is
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sinfilar to the state wide proportion, thirty-eightpercguutri

Furthermore, it is unlikely that the Freehold Township

population density approaches that of Piscataway, which, as

earlier pointed out, is more than twice the overall state

density.

This Court should not overlook the penalizing

effect of the non-adjusted application of the fair share

methodology. If the purpose of the process is to extend to

each community a fair proportion of lower income households,

how can the Court logically conclude that extraordinarily

wealthy communities who have historically zoned for nothing

but low density single family housing units are now obliged

to rezone for fewer than TOO Mount Laurel households?*!

If Piscataway had zoned its vacant land in 1960 for low

density single-family housing as those communities did, does

the Court have any doubt that Piscataway's number would be

dramatically lower? And if Piscataway had so zoned, is it

not likely that those jobs created because Piscataway's

zoning permitted such development might not have come to

Central New Jersey (and, perhaps, not to New Jersey it-

* Saddle River and Mendharn, to name two.
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self)? Would New Jersey have been the richer? Does not the

fact that Piscataway has not been accused of over-zoning for

industrial and commercial uses even by its most severe

critics reasonably demonstrate a basic fairness in the

Township's land use regulations requiring substantial

reductions in its current Mount Laurel obligations? Does

Piscataway's pre-1980 commitment to the establishment of a

broad variety of land use now require that every vacant and

suitable acre in Piscataway be "Mount-Laurelized"?

The answers to these questions have extraordinary

significance to a State which many observers feel is now

characterized by "wall to wall people." Piscataway has

previous argued that the numbers derived by the methodology

are simply too high for reasonable implementation. To some

extent, the proposals to "adjust" and "credit" the fair

share numbers proposed by a staunch advocate of the method-

ology should be viewed as methods to reduce the numbers to

levels closer to reason without impeaching the basis of the

methodology itself.

The above justifies a substantial adjustment to

Piscataway's fair share number, at least to the extent

recommended for Freehold Township, if not to a greater

extent.
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CREDITS:

The last part of Mr. Mallach1s report deals

with the concept of "credits"; only the first two sections

of his analysis bear on Piscataway.

Mr. Mallach concludes that no "credit" should

be provided for group housing facilities. His conclusion is

reached in the context of a single group housing facility

located in Freehold Township; the number of occupants of

that facility are not indicated. In contrast, Piscat-

away hosts substantial numbers of college dormitories

housing thousands of students. The quantum of such extensive

"group quarters" should be given some consideration by this

Court in terms of providing either a credit to, or an

adjustment of, Piscataway1s fair share obligation.

The second "credit" referred to in the Mallach

report deals with garden apartment units in Freehold

Township, fewer than one-third of which are considered

affordable to moderate income households, Mr. Mallach does

not extend any credits for those 247 affordable units, but

his report does recommend credits for certain lower income

units located within a mobile home park which are affordable

within low or moderate income guidelines and likely to

-12-



remain affordable for the immediate future.

jTwo thousand four hundred garden apartment units

within Piscataway are affordable by moderate income house-

holds, according to the uncontroverted testimonyJPiscataway

has in force and operating a£jrent leveling ordinanc

administered by a rent leveling board, which places ceilings

on annual rent increases. Therefore, most of the affordable

apartments will continue to remain affordable to Mount

Laurel households.\The census data clearly demonstrates

re median income of apartment dwellers in Piscataway is

substantially less than that of single family residential

households and within moderate income guidelinefs. This

sugges£sthat substantial credits for existing apartment

units should be extended to Piscataway in the determination

of its fair share number.

FURTHER COMMENTS:

Two other areas deserve specific attention. First,

the voluntary rezoning of substantial acreage, all deemed

suitable for high density residential development by the

Court appointed expert, underscores Piscataway1s commitment

to generate a variety of housing within its borders.

While an adjustment for past performance, as Mr. Mallach

-13-



points out in his report, may be difficult to quantify,

certainly Piscataway's entitlement to such adjustment is

demonstrably clearer by such voluntary rezoning.

Second, with respect to the issue of settlement

generally, it should certainly not be sufficient to inquire

merely whether the municipality has s etJtjLe-d__̂ r_n °fc •

The tacit assumption, of course, is that it is more "reason-

able" for a municipality to settle then to litigate. That

assumption is correct only if the parameters of any proposed

settlement are "reasonable." One test of reasonableness may

well be to compare proposed settlement offers with existing

settlements in other municipalities.

Most settlements which have been reached require

the settling municipality to zone for a mere fraction of the

fair share number. For example, Parsippany-Troy Hills,

whose fair share number was computed to be 3100, settled

(with the Office of the Public Advocate) upon a fair share

number of 1500, permitting existing residential development

to count as credits for 1200 of that number, and, therefore,

rezoning for only 300 acres. If the Office of the Public

Advocate concluded that such a settlement conformed to the

public interest, why does the plaintiff persist in seeking

a resolution requiring substantially greater rezoning for

-14-



Piscataway? Settlement might be an appropriate criterion

only where the parties can effect reasonable compromises, on

both sides.

At no time has Piscataway postured regarding

settlement. Piscataway's position has been consistent:

based upon whatever criteria, standards, modifications or

adjustments apply, Piscataway has fairly complied with the

mandates and the restrictions of Mount Laurel II. Piscataway

has consistently argued that the application of the method-

ology to a community as densely populated as Piscataway with

its limited vacant acreage will create untoward, unaccept-

able, unworkable and impractical results.

At least one municipality has "settled", only

later to seek to vacate the settlement. Piscataway is

hardly in that posture, (piscataway took a leading role in

the presentation of the defense on remand and has argued

vehemently that its unique characteristics require unique

treatment.]

Throughout the trial, plaintiff's witnesses

have contended that it is important to treat of Mount Laurel

development with a view towards conservatism. Indeed,

methodological alternatives were chosen because they pro-

duced more conservative numbers. Keeping in mind the
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necessity (as recognized by the Mount Laurel II Court) to

retain appropriate planning strictures, and to develop Mount

Laurel housing reasonably consistent with the character of

the community so as not to subvert that existing character

by overly dense development, Piscataway1s existing zoning

ordinance reasonably complies with the Mount Laurel II

mandate.

Accordingly, Piscataway's fair share should be

determined conservatively, based upon consideration of

Piscataway's limited vacant land and diverse housing stock.

Piscataway, further, respectfully renews its

request that the Court visit the Township, examine the

vacant sites discussed at length during the course of the

trial and view the existing housing stock. Piscataway

remains convinced that such an examination will compel

the conclusion that the Township has not treated of its

zoning powers so as to be deemed "exclusionary" in any

respect.

iincerely,

PHrULIP iiEWIS P

\

March 6, 1985
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T h e T o w n s h i p o f P i s c a t a w a y h a s f i l e d w i t h t h i s C o u r t a " P o s t

T r i a l M e m o r a n d u m " w h i c h p u r p o r t s to c o m m e n t u p o n " A n A n a l y s i s o f

t h e F r e e h o l d T o w n s h i p M o u n t L a u r e l S e t t l e m e n t P r o p o s a l : T h e P r o b l e m

o f F a i r S h a r e C r e d i t s " ( h e r e i n a f t e r Fjre£|l£lc[_j*e£o_rt:) , a u t h o r e d by

p l a i n t i f f s 1 e x p e r t w i t n e s s in t h i s c a s e , A l a n M a l l a c h . T h i s r e p o r t

w a s p r e p a r e d a n d f i l e d w i t h t h e C o u r t in the' c o n t e x t o f .Mr.

M a l l a c h ' s a p p o i n t m e n t b y t h e C o u r t a s i t s e x p e r t in Amerl£a_ni

£llHII£^_££EniMillii£l_X^_X£W£^J22£_£f_F^e_e]i£j_^ -- a case in which

F r e e h o l d s u b m i t t e d to the Co u r t a proposal to s e t t l e w i t h o u t the

e x t e n s i v e and p r o t r a c t e d l i t i g a t i o n w h i c h has t r a n s p i r e d in the

m a t t e r s_uj> i M d j k e b e t w e e n p l a i n t i f f s and The T o w n s h i p of P i s c a t a w a y

s i n c e 1 9 7 4 .

D e s p i t e the e x t e n s i v e h i s t o r y of this l i t i g a t i o n and the

d e f i c i e n c i e s of the o r d i n a n c e s of the T o w n s h i p , d e f e n d a n t s c o n t e n d

t h e y are e n t i t l e d to " c r e d i t s " , " m o d i f i c a t i o n s " and " a d j u s t m e n t s "

to r e d u c e , and in fact a b o l i s h , t h e i r o b l i g a t i o n to p r o v i d e low and

m o d e r a t e i n c o m e h o u s i n g u n d e r M£ijritM_a_££e 1̂ . T h e s e a s s e r t i o n s are

a l l e g e d l y b a s e d o n t h e £ r e e h . o T j M } e £ O £ t . T h i s b r i e f a n d M r .

* * * * * * * * *
W h i l e the C o u r t g r a n t e d the T o w n s h i p o f P i s c a t a w a y p e r m i s s i o n to

r e s p o n d to the £l££J!£ld_R ejoo r t:, p l a i n t i f f s s u b m i t it is too late
for P i s c a t a w a y to a t t e m p t to reo p e n the r e c o r d and make a d d i t i o n a l
f a c t u a l a s s e r t i o n s by m e a n s of the v e h i c l e of a pos t - t r i a l
m e m o r a n d u m . H o w e v e r , g i v e n the n a t u r e of the factual c o n t e n t i o n s
m a d e by P i s c a t a w a y , p l a i n t i f f s have had no a l t e r n a t i v e but to file
the A f f i d a v i t of M r . M a l l a c h and to a f f i r m a t i v e l y respond to the
matters raised by defendants in this Memorandum.



M a l l a c h ' s a f f i d a v i t w i l l s h o w t h a t d e f e n d a n t s h a v e n o t m e t t h e i r

b u r d e n o f e s t a b l i s h i n g e n t i t l e m e n t to s u c h r e d u c t i o n s . T h e

d e d u c t i o n s s o u g h t by d e f e n d a n t s a r e n o t a c c u r a t e l y p r e m i s e d on the

£r^£ll£l^_B.^.£^rii» p r o p e r p l a n n i n g c o n s i d e r a t i o n s , or t h e e v i d e n c e in

t h e r e c o r d o f t h i s l i t i g a t i o n .

F o r e a s e o f c o n s i d e r a t i o n by t h e C o u r t , t h i s M e m o r a n d u m w i l l

f o l l o w t h e o r d e r and f o r m a t u t i l i z e d by t h e T o w n s h i p o f P i s c a t a w a y

a n d c o m m e n t u p o n e a c h i s s u e r a i s e d s^nlcrtlm.

11 . C r e d U £

( A ) 2 4 0 0 G a r d e n A p a r t m e n t s a n d 1 2 0 0 S i n g l e F a m i l y

R e s i d e n c e s

In t h e £ n e £ ] u r M _ f * e £ ^ £ Jt, M r . M a l l a c h s p e c i f i e s t h a t a " u n i t

w h i c h c a n c o u n t as a c r e d i t t o w a r d a c o m m u n i t y ' s f a i r s h a r e

o b l i g a t i o n is o n e w h i c h c a n l e g i t i m a t e l y i ^ l H i i i l 9 - f ° r a u n i t t h a t

w o u l d o t h e r w i s e be p r o v i d e d t h r o u g h t h a t c o m m u n i t y ' s H£u_£t_laj^ie_l

c o m p l i a n c e p r o g r a m . " ( F R , p . 2 ) ( e m p h a s i s a d d e d ) . He s t r e s s e s t h a t

a n e t i n c r e m e n t in t h e h o u s i n g s t o c k m u s t r e s u l t . ( F R , p . 5 ) . T h i s

n e t i n c r e m e n t in t h e p o o l o f s o u n d h o u s i n g a v a i l a b l e to t h e l o w e r

i n c o m e p o p u l a t i o n c a n r e s u l t e i t h e r by n e w c o n s t r u c t i o n , ' b y -

r e h a b i l i t a t i o n o f a s u b s t a n d a r d u n i t c u r r e n t l y o c c u p i e d by a l o w e r

i n c o m e h o u s e h o l d , o r at l e a s t in t h e o r y , t h r o u g h t h e f i l t e r i n g

p r o c e s s , i . e . , w h e n a h o u s e h o l d m o v e s f r o m a s u b s t a n d a r d u n i t i n t o



a s o u n d u n i t riot p r e v i o u s l y a v a i l a b l e to l o w e r i n c o m e h o u s e h o l d s .

( F R , p . 5 ) .

M r . M a l l a c h c o n c l u d e s t h a t t h e m o s t o b v i o u s l e g i t i m a t e c r e d i t

is f o r h o u s i n g c o n s t r u c t e d or r e h a b i l i t a t e d w i t h i n a c o m m u n i t y

sjj2£e 1 9 8 0 , the d a t e o f t h e c e n s u s d a t a w h i c h is u s e d to c a l c u l a t e

f a i r s h a r e , ( F R , p . 8 ) . S i g n i f i c a n t l y , n o w h e r e in its M e m o r a n d u m

d o e s the T o w n s h i p o f P i s c a t a w a y c o n t e n d t h a t t h e 2 4 0 0 g a r d e n

a p a r t m e n t s o r t h e 1 2 0 0 s i n g l e f a m i l y r e s i d e n c e s for w h i c h it s e e k s

a " c r e d i t " w e r e c o n s t r u c t e d o r r e h a b i 1 i t a t e d s u b s e q u e n t to the 1 9 8 0

c u t - o f f d a t e . M o r e i m p o r t a n t l y , t h e r e is no s u c h e v i d e n c e in the

r e c o r d . As M r . M a l l a c h ' s a f f i d a v i t s h o w s , no m u l t i f a m i l y u n i t s

h a v e b e e n c o n s t r u c t e d in P i s c a t a w a y s i n c e 1 9 7 0 . ( A f f . P a r a . 1 2 ( b ) ,

P . 7 ) .

W i t h r e s p e c t to h o u s i n g c o n s t r u c t e d p r i o r to 1 9 8 0 , M r . M a l l a c h

d e t e r m i n e s t h a t an a w a r d o f c r e d i t m u s t be g r o u n d e d on t h e p r e m i s e

t h a t f i l t e r i n g d o e s c o n t r i b u t e to m e e t i n g t h o s e h o u s i n g n e e d s .

O n l y if f i l t e r i n g e x i s t s a n d is a s i g n i f i c a n t f a c t o r , can o n e

a s s u m e t h a t a u n i t b e c o m i n g a v a i l a b l e in a p r e - 1 9 8 0 h o u s i n g p r o j e c t

is p a r t o f a p r o c e s s r e s u l t i n g in a n e t i n c r e m e n t to t h e l o w e r

i n c o m e h o u s i n g s t o c k ( F R , p p s . 9 - 1 0 ) . It m u s t be u n d e r s c o r e d t h a t

h e s p e c i f i c a l l y s t a t e s in t h e R e p o r t t h a t : " T h e s i m p 1 e_exi^stence



" (1A' at P- 10) (emphasis a d d e d ) . It is, at best,

only to the purported existence of such units that the Township of

Piscataway's contentions relate. The standards which Mr. Mallach

indicates must be demonstrated by the Township have not been met:

(1) Becomes available during the fair share period;

(2) Is occupied, when it becomes available, by a lower

income household, who is spending no more than an

appropriate share of its income to live in that unit;

and

(3) Exists within a market in which additional units

affordable to lower income households are being

simultaneously made available through informal

increments to the housing stock after 1980

(FR, p. 1 0 ) .

The Township of Piscataway merely states in its Memorandum in

a conclusory fashion: "Nearly 4,000 garden apartment units exist

within the township, not less than 2,400 of which are currently

affordable by moderate income households. These affordable units

are substantially occupied by lower income households; ..." (DM,

p . 3 ) . As Mr. Mallach indicates in his Affidavit, 1980 Census data

does not support this unsubstantiated blanket statement nor does

the record in this case. (Aff. Para.8, p. 4 - 5 ) . Moreover, the



defendant does not allude t o , let alone establish, any of the

criteria ( 1 ) , (2) and (3) set forth above. It is to be noted that

Mr. Mallach expressed a serious.question about allowing credits for

pre-1980 private market affordable housing in the £I££jiol^_Re£Ort.

(FR, p . 1 0 ) . He found such a credit to be an "inherently unstable"

solution to lower income housing needs even if the criteria were

established (which in this case have not been established) in the

absence of means to ensure continued lower income affordabi1ity or

occupancy. Mr. Mallach, in his Affidavit (Para. 8, p. 4-5) clearly

indicates that the existence of a rent levelling ordinance in

Piscataway does not provide the requisite assurances. Accordingly,

since the defendant has not satisfied any of the bases outlined in

the £re e fi oUJ_R e£0 r t, credit for the garden apartments should be

disallowed by the Court. It is to be noted that ru> credits for

such units were recommended by Mr. Mallach in Freehold.

The same situation is true for the 1,200 single family units

which defendants claim as a credit. Again, only an assertion is

made that: "Approximately 1,200 single family residences in the

Township are affordable by low income households" (DM, p . 3 ) ,

w i t h o u t any evidence provided whether these units are pre- or post-

1980 units. Even more significantly, if post-1980 u n i t s , there has

been no evidence to show whether these units are (a) available for



p u r c h a s e at t h e p r e s e n t ; ( b ) w o u l d be a f f o r d a b l e , if a v a i l a b l e , o r

( c ) w o u l d be p u r c h a s e d by l o w e r i n c o m e h o u s e h o l d s a s s u m i n g s u c h

a f f o r d a b i 1 i t y . T h i s p r o v i d e s a n o t h e r i n s t a n c e w h e r e the d a t a

s u p p l i e d in M r . M a l l a c h ' s a f f i d a v i t ( A f f . P a r a . 9, p. 5) l e a d s to

t h e o p p o s i t e c o n c l u s i o n . As a r e s u l t , the 1 , 2 0 0 s i n g l e f a m i l y

r e s i d e n c e s a l s o p r o v i d e no b a s i s f o r a c r e d i t a g a i n s t the f a i r

s h a r e o f Pi s c a t a w a y .

B . §I9_J££_Quj*Zle r ŝ

^ne lLl££t£l<L!i££PJlJ: p r o v i d e s no j u s t i f i c a t i o n f o r d e f e n d a n t s

to a l l e g e t h a t c r e d i t s h o u l d be a c c o r d e d f o r d o r m i t o r i e s , s i n g l e

s t u d e n t a p a r t m e n t s and f a m i l y h o u s i n g u n i t s o f R u t g e r s U n i v e r s i t y

( D M , p . 3 ) . In p o i n t o f f a c t , t h e R e p o r t a r g u e s a g a i n s t t h e

a p p l i c a t i o n o f c r e d i t s f o r s u c h a p u r p o s e :

" A l t h o u g h t h e y a r e a p a r t o f the p o p u l a t i o n , t h e r e
a r e g o o d r e a s o n s f o r e x c l u d i n g the i n s t i t u t i o n a l p o p -
u l a t i o n f r o m t h e f a i r s h a r e c a l c u l a t i o n , as w a s d o n e in
t h e Wa£_reii m e t h o d o l o g y . T h e y a r e , f o r the m o s t p a r t ,
d e p e n d e n t f o r a s u b s t a n t i a l p a r t o f t h e i r s u r v i v a l , n o t
o n l y t h e i r s h e l t e r , on o t h e r s , and in m o s t c a s e s s o m e
f o r m o f p u b l i c e n t i t y . F u r t h e r m o r e , t h e i r a c c o m m o d a t i o n s
a r e n o t p r o v i d e d (as a g e n e r a l r u l e ) t h r o u g h a m a r k e t p l a c e
p r o c e s s , b u t t h r o u g h t h e i n t e r v e n t i o n o f p u b l i c o r p r i v a t e
n o n p r o f i t e n t i t i e s . P a r t i c u l a r l y to t h e e x t e n t t h a t t h e y
a r e p u b l i c f a c i l i t i e s , it is l i k e l y t h a t the p r o v i s i o n o f
s u c h i n s t i t u t i o n a l f a c i l i t i e s as i n d i c a t e d a b o v e h a s n o t
b e e n s i g n i f i c a n t l y a f f e c t e d by m u n i c i p a l e x c l u s i o n a r y
z o n i n g or o t h e r l a n d u s e p r a c t i c e s , w h i c h is t h e i s s u e at
t h e c o r e o f t h e Mp_ujit:_l-<iij_re2 d e c i s i o n , w h i c h in t u r n is
t h e s t a r t i n g p o i n t o f t h i s e n t i r e d i s c u s s i o n . ( F o o t n o t e
o m i t t e d ) . T h e f u n d a m e n t a l i n c o n s i s t e n c y b e t w e e n t h e



notion of credits in this area and the essence of the fair
share obiigation becomes apparent If one bears in mind the
underlying principle behind the granting of c r e d i t s ;
n a m e l y , whether the unit in question can readily be
substituted for a unit in the community's Mount Laurel
c o m p l i a n c e package." (FR, p. 1 1 ) .

The record of the trial of this m a t t e r provides the data in

support of p l a i n t i f f s ' position that such group quarters do not

constitute housing for purposes of fair share methodology or the

census of h o u s i n g .

H o w e v e r , the record does rurt reflect an admission by M r .

Maliach or the plaintiffs that "plaintiffs did accede to a credit

to Piscataway's fair share n u m b e r , representing the 348 family

units ..." as asserted by d e f e n d a n t s . M r . M a i l a c h , who testified

as to this issue s t a t e s :

[W]hile acknowledging that these units might
be considered fair share c r e d i t s , plaintiffs
noted that no evidence was submitted as to the
extent to which these units were indeed occupied by
lower income h o u s e h o l d s , so that no basis was offered to
determine how m a n y , if any, of the 348 units should
indeed be considered fair share c r e d i t s . (Aff., Para.
7 , p. 3 - 4 ) .

In the absence of such evidence in the record, no factual

basis exists for the Court to conclude the 348 units are to be

credited against the fair share of P i s c a t a w a y .

C' 20%_Va_caiiit_La_i2d_Factor

While defendants place their contention regarding the 2 0 %

factor under the subheading of " c r e d i t s " , they seek to have the



C o u r t t o t a l l y d i s r e g a r d a p p l i c a t i o n 'of t h i s f a c t o r on t h e g r o u n d s

t h a t s i n c e P i s c a t a w a y h a s i n s u f f i c i e n t v a c a n t d e v e l o p a b l e l a n d its

a p p l i c a t i o n is " i n a p p r o p r i a t e . " ( D M , p . 3 ) . T h e 2 0 % v a c a n t l a n d

f a c t o r w a s e s t a b l i s h e d by t h i s C o u r t i n A M G as a p a r t o f t h e

m e t h o d o l o g y a n d t h u s s e r v e s a s an i n t e g r a l e l e m e n t in its

i m p l e m e n t a t i o n . S u c h a w h o l e s a l e e l i m i n a t i o n o f a c r u c i a l p a r t o f

t h e e s t a b l i s h e d m e t h o d o l o g y s h o u l d n o t be a c c o m p l i s h e d a b s e n t

o b j e c t i v e e v i d e n c e in t h e r e c o r d w h i c h d i r e c t l y p r o v i d e s a b a s i s as

t o s u p p o r t a d e v i a t i o n o f t h i s n a t u r e . A g a i n , a d e a r t h o f e v i d e n c e

e x i s t s in t h e r e c o r d to s p e c i f i c a l l y s u p p o r t t h e n e c e s s i t y o f a

m o d i f i c a t i o n o f t h i s m a g n i t u d e t o t h e f o r m u l a , a n d d e f e n d a n t s c i t e

n o n e in t h e i r M e m o r a n d u m . ( S e e M r . M a l l a c h ' s A f f i d a v i t , P a r a . 4

t h r o u g h 6 , p . 2 - 3 ) .

T h e d e f e n d a n t s a r g u e t h a t t h e C o u r t s h o u l d a p p l y t h e

m o d i f i c a t i o n o f t h e m e t h o d o l o g y a d o p t e d by J u d g e S k i l l - m a n in t h e

C o u n t r y s i d e P r o p e r t i e s , e t a l . v . M a y o r a n d C o u n c i l o f t h e B o r o u g h

£ l _ E l M W £ £ d : j L m £ i _ £ l ^ d e c i s i o n . T h a t m o d i f i c a t i o n c o n s i s t s o f

a l t e r i n g t h e m e t h o d o f d e t e r m i n i n g t h e p r e s e n t a n d i n d i g e n o u s n e e d

m o r e a c c u r a t e l y t o r e f l e c t in a d i f f e r e n t w a y t h e p e r c e n t a g e o f

s u b s t a n d a r d h o u s i n g t h a t is a c t u a l l y o c c u p i e d b y l o w e r i n c o m e

h o u s e h o l d s ( F R , p . 2 1 ) . C o n t r a r y to t h e d e f e n d a n t s ' a s s e r t i o n s , M r .

M a l l a c h in h i s r e p o r t r e g a r d i n g F r e e h o l d T o w n s h i p , d i d n o t " c l e a r l y
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s u g g e s t t h a t t h i s m o d i f i c a t i o n be a d o p t e d b y t h e C o u r t " ( D M , p . 4 ) .

M r . M a l l a c h s t r e s s e d in h i s a t t a c h e d a f f i d a v i t t h a t t h e

m o d i f i c a t i o n s h o u l d n o t be a d o p t e d w i t h o u t f i r s t m a k i n g a full

e v a l u a t i o n a n d c o m p a r i s o n o f t h e a l t e r n a t i v e m e t h o d o l o g i e s . ( S e e

A f f i d a v i t , p a r a . 1 0 , p . 5 . ) E v e n if t h e C o u r t a g r e e s w i t h t h e

d e f e n d a n t s ' c o n t e n t i o n t h a t t h e 8 2 % a s s u m p t i o n ( 8 2 % o f s u b s t a n d a r d

h o u s i n g is o c c u p i e d by l o w e r i n c o m e h o u s e h o l d s ) is i n v a l i d , t h e

C o u r t w o u l d be i l l - a d v i s e d to a d o p t an a l t e r n a t i v e p e r c e n t a g e

f i g u r e w i t h o u t f i r s t c o n d u c t i n g a f u l l e v a l u a t i o n and c o m p a r i s o n of

t h e m e t h o d o l o g i e s . A l s o , t h e C o u r t s h o u l d r e q u i r e t h e d e f e n d a n t s

to s h o w b o t h w h y t h e 8 2 % f i g u r e is i n v a l i d as a p p l i e d to it a n d

w h a t t h e p e r c e n t a g e f i g u r e s h o u l d b e . It s h o u l d be n o t e d t h a t t h e

d e f e n d a n t s f a i l e d to r a i s e t h i s i s s u e at e i t h e r t h e t r i a l o r t h e

v a c a n t l a n d h e a r i n g . T h e d e f e n d a n t s s h o u l d n o t be p e r m i t t e d to

r a i s e an i s s u e a f t e r t h e t r i a l h a s r u n its c o u r s e . M o r e o v e r , e v e n

if t h i s " m o d i f i c a t i o n " w e r e to be u t i l i z e d , P i s c a t a w a y s t i l l is a

l o n g w a y f r o m m e e t i n g its f a i r s h a r e .

F i r s t , it s h o u l d be n o t e d t h a t t h e a d j u s t m e n t s e c t i o n o f t h e

E l £ ^ l ^ S f - M r i . ' u p o n w h i c h t h e d e f e n d a n t s r e l y , w a s p r e p a r e d by

M r . M a l l a c h p u r s u a n t to a p r o p o s e d s e t t l e m e n t o f the l i t i g a t i o n in

t h a t m a t t e r . T h e o n l y a d j u s t m e n t s r e c o m m e n d e d in the R e p o r t

c o n c e r n a d j u s t m e n t s a w a r d e d in c o n s i d e r a t i o n o f F r e e h o l d T o w n s h i p ' s
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good faith efforts to bring about a settlement and achieve

voluntary compliance in the face of Mou^t_yRrr£l litigation. That

was the context in which Mr. Mallach's report was written and it

would be misleading to contend that the character of the instant

matter approximates the context within which the £_r£e__ho_l_d_Re_££r_;t

was produced.

As the £ie_ihp_Xd_^e£ort indicates 3 there are potentially two

areas of adjustment that exist: The first concerns an adjustment

for the past non-exclusionary performance of a community. The

second potential trigger of an adjustment is cooperative and non-

obstructionist behavior on the part of a community in the form of

efforts to achieve a negotiated settlement of the litigation and

compliance with the constitutional mandate of Moiu_nt_La_Uire_l_. Both

of these serve the salutary public policy of encouraging voluntary

compliance with the requirements of

"The municipal obligation to provide a realistic opportunity

for low and moderate income housing is not satisfied by a good

faith attempt. The housing opportunity provided must, in fact, be

the substantial equivalent of the fair share." ^£iith^e_r_n_B^£rl_iriSiP_E

^£^HiZ_li^ACP^_et_aX^_v^_ToW£^hi£_of_Mount_Uure 1, 92 N.J. 158, 219

(1983) [hereinafter "Mount Laurel I I " ] . "Good or bad faith ...
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[ i s ] i r r e l e v a n t . " j[d. In o r d e r to m a k e that d e t e r m i n a t i o n , a

c o u r t s h o u l d look o b j e c t i v e l y at w h e t h e r or not a " m u n i c i p a l i t y has

111 .t££l p r o v i d e d a r e a l i s t i c o p p o r t u n i t y for c o n s t r u c t i o n of low

and m o d e r a t e income h o u s i n g . " W h e r e the c o u r t does not find

e v i d e n c e of such an o p p o r t u n i t y , the m u n i c i p a l i t y has f a i l e d to

s a t i s f y its M£^]i_t _]-a IJ r;e_ 1_ o b l i g a t i o n . _Id[. at 2 2 1 .

A m u n i c i p a l i t y a t t e m p t i n g to p r o v e its s a t i s f a c t i o n of a fair

s h a r e o b l i g a t i o n , or a t t e m p t i n g to j u s t i f y its f a i l u r e has the

b u r d e n of p r o o f by a p r e p o n d e r a n c e of the e v i d e n c e . A " d e f i n i t e

p r e s e n t a t i o n of f a c t s " m u s t be m a d e on the part of a d e f e n d a n t -

m u n i c i p a l i t y . " jUL at 2 2 3 . D e f e n d a n t P i s c a t a w a y has not m e t this

b u r d e n .

C h i e f J u s t i c e W i l e n t z ' s i n t r o d u c t i o n to M^tirrt_La.u£eJ__jn^

e x p l i c i t l y s t a t e s the t h r u s t of the d e c i s i o n : "to p r o v i d e a

r e a l i s t i c o p p o r t u n i t y for h o u s i n g , not l i t i g a t i o n . " ][d. at 2 0 0 .

T h e e x p e r i e n c e s of the p l a i n t i f f in its d e a l i n g s with P i s c a t a w a y

h a v e been p r e c i s e l y the o p p o s i t e of the goal r e f e r r e d to by the

C h i e f J u s t i c e . Not only has the T o w n s h i p of P i s c a t a w a y been a

d e f e n d a n t in this case for e l e v e n y e a r s , but it has c o n t i n u e d to

g e n e r a t e l i t i g a t i o n , r a t h e r than w o r k t o w a r d s c o m p l i a n c e w i t h the

p r e c e p t s of Mc>IJiit__J_ajjrej_.

Ml]Z£Il_k£i£M£_^_^£li£I£Jl w a s b r o u g h t e l e v e n y e a r s ago by the

N a t i o n a l C o m m i t t e e A g a i n s t D i s c r i m i n a t i o n in H o u s i n g , c h a l l e n g i n g
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the z o n i n g o r d i n a n c e s of 23 o f the 25 m u n i c i p a l i e s in M i d d l e s e x

C o u n t y . D u r i n g the f i r s t t r i a l , a m a j o r i t y o f the c a s e s w e r e

s e t t l e d , or it w a s d e t e r m i n e d t h a t a fair s h a r e o b l i g a t i o n did not

e x i s t , Jji. a t 3 4 3 - 4 6 . P i s c a t a w a y T o w n s h i p w a s o n e of t h e 23

m u n i c i p a l i t i e s i n c l u d e d in t h a t i n i t i a l l i t i g a t i o n . E l e v e n y e a r s

l a t e r , t h e o p p o r t u n i t y for a f f o r d a b l e h o u s i n g r e m a i n s u n m e t in

P i s c a t a w a y .

P i s c a t a w a y has c o n t i n u e d to a r g u e t h a t t h e i r f a i r s h a r e has

b e e n s a t i s f i e d , and to c o n t e n d t h a t t h e i r z o n i n g o r d i n a n c e s

were'suf f ici e n t . T h e s e a r g u m e n t s w e r e r e j e c t e d as far b a c k as J u d g e

F u r m a n ' s d e c i s i o n in 1 9 7 6 .

T h e t r i a l c o u r t c o n c l u d e d t h a t an u n m e t need for l o w e r i n c o m e

h o u s i n g e x i s t e d in M i d d l e s e x C o u n t y ; and t h a t t h e e x c l u s i o n a r y

p r a c t i c e s o f the d e f e n d a n t m u n i c i p a l i t i e s w a s l a r g e l y r e s p o n s i b l e

f o r t h a t u n m e t n e e d . I_d. at 3 4 3 .

In p a r t i c u l a r , P i s c a t a w a y ' s e x c l u s i o n a r y o r d i n a n c e s i n c l u d e d :

1. s e v e r e r e s t r i c t i o n s on m o b i l e h o m e s ;

2 . r e s t r i c t i o n s on m u l t i - f a m i l y h o u s i n g ;

3. r e s t r i c t i o n s n o t n e c e s s a r y for h e a l t h and s a f e t y ,

or r e q u i r e d by good p l a n n i n g p r a c t i c e s ;

4. t h e l i m i t a t i o n of a p a r t m e n t s , e f f i c i e n c i e s and

o n e - b e d room u n i t s . Ĵ d[. at 3 4 4 .

J u d g e F u r m a n f o u n d t h a t the z o n i n g p r a c t i c e s of P i s c a t a w a y
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w e r e in v i o l a t i o n o f Moijnt_L_ajjrel_, a n d o r d e r e d t h a t t h e T o w n s h i p

t a k e a f f i r m a t i v e s t e p s t o e n c o u r a g e t h e c o n s t r u c t i o n o f l o w e r

i n c o m e h o u s i n g . S u c h s t e p s c o u l d b e a c c o m p l i s h e d b y u t i l i z i n g

m a n d a t o r y s e t - a s i d e s a n d d e n s i t y b o n u s e s , a n d p u r s u i n g f e d e r a l a n d

s t a t e h o u s i n g s u b s i d i e s . I_cL

P i s c a t a w a y , a l o n g w i t h s i x o t h e r ' m u n i c i p a l i t i e s , a p p e a l e d

J u d g e F u r m a n ' s d e c i s i o n . T h e A p p e l l a t e D i v i s i o n r e v e r s e d t h e t r i a l

c o u r t ' s O r d e r , f i n d i n g t h a t t h e " r e g i o n " u t i l i z e d b y t h e t r i a l

court was erroneous. 170 N.J. Super. 461 (1979). M£MLLJ^iMIl£l_.lI

r e v e r s e d t h e A p p e l l a t e D i v i s i o n ' s d e c i s i o n r e m a n d i n g to the trial

c o u r t f o r f u r t h e r p r o c e e d i n g s r e g a r d i n g r e g i o n a l - - d e f i n i t i o n , :

r e g i o n a l n e e d , e s t a b l i s h m e n t o f f a i r s h a r e n u m b e r , , and r e v i s i o n of

v a r i o u s o r d i n a n c e s . Mou__nt_L.a.uire_JL_I^j[» 92 N . J . at 3 4 9 .

P l a i n t i f f s h a v e s o u g h t and b e e n g r a n t e d r e s t r a i n t s a g a i n s t the

T o w n s h i p , p r e v e n t i n g it f r o m u s i n g up its d e v e l o p a b l e l a n d .

R e s t r a i n i n g O r d e r s w e r e i s s u e d a g a i n s t the T o w n s h i p of P i s c a t a w a y

on M a y 7 , 1 9 8 4 , J u n e 2 6 , 1 9 8 4 , N o v e m b e r 5 , 1 9 8 4 , and D e c e m b e r 1 1 ,

1 9 8 4 . E a c h r e q u e s t for r e s t r a i n t s w a s i n s t i t u t e d to p r e v e n t

P i s c a t a w a y f r o m v i o l a t i n g its c o n s t i t u t i o n a l o b l i g a t i o n to p r o v i d e

r e a l i s t i c o p p o r t u n i t i e s f o r the c o n s t r u c t i o n of low and m o d e r a t e

i n c o m e h o u s i n g . Each w a s b r o u g h t a g a i n s t the T o w n s h i p b e c a u s e o f

its i n s i s t e n c e on g r a n t i n g a p p r o v a l s for d e v e l o p m e n t d e s p i t e the

c o n s t r a i n t s i m p o s e d by its lack o f v a c a n t l a n d . T h e p l a i n t i f f s
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have continuously been in a position of potentially suffering

irreparable injury and it has only been through the issuance of

restraints by this Court that the £taĴ u_s__c[U_(D has been maintained.

It is to be noted that Piscataway's interlocutory appeal with

respect to the restraints was refused by the Appellate Division and

the Supreme C o u r t .

D e f e n d a n t s ' Memorandum reflects a fair share number of 3,744

units of low and moderate income housing for Piscataway by applying

the AMG m e t h o d o l o g y (AMG_Re£]_t^__£om£«aii^±_e^__£l_L_vJL_Towjis^Jii£_of

W a r r e n , Docket N o s . L-23277-8 PW and L-67820-80 PW (July 1 6 , 1 9 8 4 ) .

The AMG m e t h o d o l o g y was held to apply to the JLJrbajT^jLeacjije case in

the Court's Letter Opinion of July 2 7 , 1984.

There has been an extraordinary growth rate in Piscataway in

the past decade in both employment and rateables. Between 1972 and

1 9 8 2 , 16,761 jobs were added to employment stock, while during the

period of 1970 to 1 9 8 0 , only 2,234 housing units were added. Hi.

During this period large amounts of land have been developed, and

substantial land has become unsuitable for residential development

as a result of its proximity to adjacent non-residential

d e v e l o p m e n t . (Mallach A f f i d a v i t , 5/1/84, para. 5 ) .

Despite its assertions that it is unable to meet its fair

share o b l i g a t i o n , Piscataway has provided opportunities for

commercial and office d e v e l o p m e n t , exacerbating the need for
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a f f o r d a b l e h o u s i n g , y e t p r o v i d i n g n o n e . The T o w n s h i p ' s growth

p o l i c y r e f l e c t s the c a v a l i e r .attitude of the t o w n s h i p ' s g o v e r n i n g

body and its p l a n n i n g board toward its M o_u_ jnjt __ L. a, u_r e_ 1_ o b 1 i g a t i o n s .

M o r e o v e r , P i s e a t a w a y has not m a d e s i n c e r e a t t e m p t s to r e v i s e

its z o n i n g o r d i n a n c e s to g u a r a n t e e r e a l i s t i c housing o p p o r t u n i t i e s

for low and m o d e r a t e income h o u s e h o l d s .

The only a t t e m p t s by the T o w n s h i p to amend its zoning

o r d i n a n c e s w e r e m a d e in 1978 when it e s t a b l i s h e d a planned

r e s i d e n t i a l d e v e l o p m e n t zone ( O r d i n a n c e N o . 7 8 - 2 7 ) and enacted

a n o t h e r o r d i n a n c e to r e g u l a t e the new land use — a Planned

R e s i d e n t i a l D e v e l o p m e n t O r d i n a n c e ( O r d i n a n c e N o . 7 8 - 2 8 ) . N e i t h e r

s a t i s f i e s the r e q u i r e m e n t s of MoiuH.i_k£MI§l_Il•

In o r d e r to p r o v i d e a " r e a l i s t i c o p p o r t u n i t y " for the

d e v e l o p m e n t of low and m o d e r a t e income h o u s i n g , municipal

o r d i n a n c e s m u s t include a m a n d a t o r y s e t - a s i d e . JUL at 2 6 7 . (See

A. M a l l a c h , " E x p e r t R e p o r t on MmiHt_!-aji£el_JJ[ I s s u e s , " prepared

12/83 - S e c t i o n s A & B, [ h e r e i n a f t e r "Expert R e p o r t " ] . )

A d e n s i t y bonus has been a v a i l a b l e in P i s c a t a w a y since 1 9 7 8 ,

but it is i n a d e q u a t e . Its a p p l i c a t i o n d e p e n d s upon a f l u c t u a t i n g ,

and often s c a r c e supply of Federal and State housing s u b s i d i e s . Ijk

at 2 6 3 . The d e n s i t y bonuses are a v a i l a b l e if low or m o d e r a t e

i n c o m e h o u s i n g plans are included in planned residential z o n e s . It

does not p r o v i d e an a s s u r a n c e that the T o w n s h i p will be able to



meet its o b l i g a t i o n to fulfill those housing n e e d s . Jjd. at 2 1 7 .

A number of other major flaws- still exist in the Piscataway

T o w n s h i p o r d i n a n c e s , i.!lt£I_illi:

1. They fail, to provide resale or rental price

controls to ensure that housing continues to

be a f f o r d a b l e to low and moderate income h o u s e h o l d s .

2. There are no phasing-in requirements for low and

m o d e r a t e income units to balance d e v e l o p m e n t s .

3. There are no provisions for flexibility regarding

residential m i x , non-residential and open space

r e q u i r e m e n t s , and plan m o d i f i c a t i o n s .

4. The maximum gross density of eight units per acre is

i n c o n s i s t e n t with maximum gross densities for

t o w n h o u s e s , garden apartments or other types of

m u l t i f a m i l y residential d e v e l o p m e n t . ("£2LE£LLJ*£££r£ M,

£ U £ r a , p a r a s . A & B, p. B2 & B 3 ) .

A n o t h e r s i g n i f i c a n t issue is the modest number of acres

p r e s e n t l y zoned for planned residential d e v e l o p m e n t . Piscataway's

£ill_§Jl£I£_]l£MlillS_Hii^> prepared in May of 1983 by the Piscataway

T o w n s h i p Division of Planning and D e v e l o p m e n t , identified only 164

acres for PRD. Plaintiff's e x p e r t , Alan M a l l a c h , in his December

1983 Expert Report on ^o^jit_La_uir_e]___J[I_ Issues in yrj}a_n__^ea_t^e_of

II,swl£k_y J L§or£y£Jl_o£Cart^e/t_,et_a_2^, calculated
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that only 492 units of low and m o d e r a t e income housing could result

from so few a c r e s . ("Expert R e p o r t " , p. B 3 ) . This number is only a

fraction of P i s c a t a w a y ' s fair share o b l i g a t i o n .

The municipal o r d i n a n c e s in Piscataway also contain provisions

that go beyond the T o w n s h i p ' s need to protect health and safety,

and are also e x c e s s i v e l y c o s t - g e n e r a t i n g . Illustrative are the

r e q u i r e m e n t s that PRDs contain a minimum of 30 contiguous acres

(New Jersey Municipal Land Use Law requires only a 5-acre

m i n i m u m . N . J . S . A . 4 0 : 5 5 D - 6 ) ; buffers and screens be installed

along the entire perimeter of land t r a c t s ; an Environmental Impact

A s s e s s m e n t be prepared for each tract regardless of whether areas

are classified as e n v i r o n m e n t a l l y s e n s i t i v e ; preparation of an

Educational Impact S t a t e m e n t which is an u n n e c e s s a r y expense of

dubious v a l u e , and should be d e l e t e d , etc. (.$££ fle msraJJ.^ / "Expert

R e p o r t , " s.u.|>ra_, p a r a . C, p. B3 to B5.)

P i s c a t a w a y ' s zoning ordinances also prohibit the development

of m o b i l e home p a r k s , a measure which may be necessary for the

T o w n s h i p to satisfy its Momij:_La;urel_ o b l i g a t i o n . Sej? 92 N.J. at

2 7 5 .

2. P i s c a t a w a y ' s Claim for an A d j u s t m e n t Based on

The d e f e n d a n t s purport to base their argument for such an

a d j u s t m e n t on M r . M a l l a c h ' s treatment of the subject in his
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i• Upon careful scrutiny, h o w e v e r , one is able, to

detect a rather blatant manipulation of the analysis by the

d e f e n d a n t s . First,, the defendants note that Mr. Mallach's' Report,

cites three different factors that should be considered in

determining whether an adjustment should be granted at a l l , and if

s o , to what degree. The factors as contained in the Mallach Report

are as fol1ows :

(1) The extent to which the past performance has created

units within the community which can be shown to be

available at present to lower income h o u s e h o l d s , or will

become available during the fair share period under

c o n s i d e r a t i o n .

(2) The extent to which the past performance was a

conscious or deliberate response by the community to the

constitutional mandate set forth in Jlojj£t._l_auTeJ_ in 1975

a n d i n 0 <a Ik woo ĉ _a_t_Ma_cj i_s_o_n j._In.£^_v^__Tw£_L_o f _Ma.^2£0 ri, 7 2

N.J. 481 ( 1 9 7 7 ) . (Footnote o m i t t e d ) ,

(3) The extent to which the past performance for which

an adjustment was sought was indeed extraordinary. (FR,

p. 15)

From the plain language of the Report, it seems logical

that each of the above factors was intended to be applied

to the particular, element of past performance offered by



20

-•a .-municipal i.ty as g r o u n d s for a w a r d i n g an a d j u s t m e n t in

its fair share o b l i g a t i o n . The d e f e n d a n t s chose not to follow

this logical a p p r o a c h , h o w e v e r . I n s t e a d , Piscatav/ay's past

p e r f o r m a n c e is d i s c u s s e d s o m e w h a t h a p h a z a r d l y ; the d e f e n d a n t s

n e g l e c t to apply each f a c t o r to the p a r t i c u l a r e l e m e n t of past

p e r f o r m a n c e . In c o n t r a s t , .we will e v a l u a t e each of the

e l e m e n t s of past p e r f o r m a n c e suggested by the d e f e n d a n t s as

w a r r a n t i n g a d j u s t m e n t s . .

F i r s t , the d e f e n d a n t s note the e x i s t e n c e w i t h i n P i s c a t a w a y of

2 , 4 0 0 garden a p a r t m e n t u n i t s , 1,200 -existing s i n g l e family units

and 348 s t u d e n t family h o u s i n g u n i t s . (D.M., p.6) It should be

n o t e d that there has been some d i s a g r e e m e n t as to the c u r r e n t

a f f o r d a b i 1 i t y level of these units ( e s p e c i a l l y the single family

u n i t s ) , not to m e n t i o n their p r o s p e c t i v e a f f o r d a b i 1 i t y c o n s i d e r i n g

the p o s s i b i l i t y of c o n v e r s i o n and the relative dearth of e f f e c t i v e

r e n t control and income q u a l i f i c a t i o n p r o v i s i o n s . (See A f f i d a v i t ,

p a r a s . 7 through 9, p. 3-5.) The student family housing cited by

the d e f e n d a n t s should not be c o n s i d e r e d within the MomitM-ajjre^ ...

c o n t e x t b e c a u s e it is i n s t i t u t i o n a l in n a t u r e . (See d i s c u s s i o n ,

s_ujrra p. 7-8.)

B u t , these c o n s i d e r a t i o n s a s i d e , before an a d j u s t m e n t can be

a w a r d e d as r e c o g n i t i o n for these elements of past p e r f o r m a n c e , the

e l e m e n t s should be e v a l u a t e d in light of the other two factors of
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the t h r e e n o t e d by M r . Mal-lach.. The s e c o n d f a c t o r has to do with

the e x t e n t , to w h i c h the p a s t p e r f o r m a n c e u n d e r c o n s i d e r a t i o n was a

c o n s c i o u s or d e l i b e r a t e a c t i o n taken by the m u n i c i p a l i t y in

r e c o g n i t i o n of its c o n s t i t u t i o n a l o b l i g a t i o n as c o n s t r u e d in M o u n t

kiMIfLLJL ( 1 9 7 5 ) and 0akwood_a_t__Madi_s_oii ( 1 9 7 7 ) . All of the g a r d e n

a p a r t m e n t u n i t s c i t e d by the d e f e n d a n t s w e r e c o n s t r u c t e d well

b e f o r e the M_o_u.n.t__L.a_u.re_J J_ d e c i s i o n . The s i n g l e f a m i l y u n i t s

r e f e r r e d to by the d e f e n d a n t s w e r e not the r e s u l t of any d e l i b e r a t e

r e s p o n s e to ^^n;LJLi*i!Z£.LJL • The s t u d e n t h o u s i n g cited by

d e f e n d a n t s is not e v e n r e l e v a n t u n d e r this f a c t o r b e c a u s e its

c r e a t i o n w a s the r e s u l t of a c t ions taken by an i n d e p e n d e n t e n t i t y ,

R u t g e r s U n i v e r s i t y , and n o t t h o s e of P i s c a t a w a y T o w n s h i p . And

P i s c a t a w a y t r i e d to keep it o u t . S e e , FUrtcjers.__vJL_JLilM££» 60 N.J.

1 4 2 ( 1 9 7 2 ) .

T h e t h i r d f a c t o r is the e x t r a o r d i n a r i n e s s of the p e r f o r m a n c e .

E v e n if t h e s e u n i t s had b e e n the r e s u l t of P i s c a t a w a y ' s r e s p o n s e to

its MoiJ]it__!1a.u,r.el[ obi igati o n , w h i c h they c l e a r l y w e r e n o t , it would

be a r a t h e r s t r a i n e d a r g u m e n t to c l a i m that this kind of r e s p o n s e

w a s s o m e h o w e x t r a o r d i n a r y . W i t h r e g a r d to the g a r d e n a p a r t m e n t s ,

as M r . Mai l a c h n o t e d , " m a n y , e v e n m o s t , s u b u r b a n m u n i c i p a l i t i e s

h a v e a p p r o v e d at l e a s t sjDme m u l t i f a m i l y h o u s i n g . " ( F R , p. 15)

•(emphasis i n . o r i g i n a l ) .

T h e d e f e n d a n t s also n o t e the fact that P i s c a t a w a y has a m e d i a n
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i n c o m e m u l t i p l i e r of 1.02 ( i . e . , m e d i a n i n c o m e of P i s c a t a w a y is

1 0 2 % of the r e g i o n a l m e d i a n ) . It is not r e a s o n a b l e to a s s u m e t h a t

M r . M a l l a c h m e a n t to i m p l y in his R e p o r t t h a t b e c a u s e a

m u n i c i p a l i t y is n e a r t he r e g i o n a l m e d i a n i n c o m e level the

m u n i c i p a l i t y c a n be d e e m e d to h a v e g o n e o u t of its way to p r o v i d e

l o w e r i n c o m e h o u s i n g . T h e m e d i a n i n c o m e l e v e l of a c o m m u n i t y is a

r e s u l t , f o r the m o s t p a r t , of h i s t o r i c a l p a t t e r n s t h a t d e v e l o p e d

w e l l b e f o r e t he M£M . H t _ _ k M I £ l e r a « ( S ee A f f i d a v i t , p a r a . 1 1 , p . 6.)

A t o w n t h a t p o s s e s s e s a m e d i a n i n c o m e level s u b s t a n t i a l l y b e l o w the

r e g i o n a l m e d i a n m i g h t be a b l e to a r g u e t h a t t h a t has s o m e f a c i a l

s i g n i f i c a n c e w i t h r e g a r d to its c o m m i t m e n t to p r o v i d i n g a f f o r d a b l e

h o u s i n g . H o w e v e r , g i v e n t h a t P i s c a t a w a y 1 s m e d i a n i n c o m e level is

no t s u b s t a n t i a l l y b e l o w , but i s , r a t h e r , a b o v e the r e g i o n a l m e d i a n ,

t h e d e f e n d a n t s a r e in any c a s e n o t in a p o s i t i o n to m a k e s u c h an

a r g u m e n t . (id.«)

. T h e d e f e n d a n t s m a k e a n u m b e r of a s s e r t i o n s r e g a r d i n g z o n i n g
2

and rezoning undertaken in Piscataway. Unfortunately, and
******************
o
"Piscataway has voluntarily rezoned substantial acreage to

accommodate hundreds of anticipated Mount Laurel units." (DM, p.
6 ) .
"Prior-to MoMHi_k£*Mrjj.l_i > Piscataway had zoned hundreds of acres to
permit the construction of high density (15 units to the acre)
residential development in several areas of the township." (DM, p.
7 ) .
"[I]n direct response to Mcmnt__l_ajurel__I_, substantial tracts of land
formerly zoned for residential development were rezoned to permit
residential development at higher d e n s i t i e s , and substantial
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i n e x p l i c a b l y , t h e d e f e n d a n t s fail in each c a s e to s p e c i f y the

p a r t i c u l a r z o n i n g o r d i n a n c e or o r d i n a n c e s to w h i c h they r e f e r . T h e

on l y i n i t i a t i v e t a k e n by Piscatav/ay in the w a y of z o n i n g to m e e t

its Mou_rvt__Ljauj2£j; o b l i g a t i o n that c o u l d a r g u a b l y be of any

s i g n i f i c a n c e has been the a m e n d m e n t of its o r d i n a n c e s to e s t a b l i s h

•" P l a n n e d R e s i d e n t i a l D e v e l o p m e n t Z o n e s " ( P R D s ) .

O r d i n a n c e n u m b e r 7 8 - 2 8 w a s e n a c t e d in 1 9 7 8 to e s t a b l i s h the

PRD z o n e s . As p o i n t e d out in M r . M a l l a c h ' s " E x p e r t R e p o r t " of

D e c e m b e r 1 9 8 3 , ( i £ e , p r e v i o u s d i s c u s s i o n , sjj£ra_, p . 1 6 - 1 7 ) , t h e s e

o r d i n a n c e s are f r a u g h t w i t h i n a d e q u a c i e s : T h e y do not i n c l u d e a

m a n d a t o r y s e t - a s i d e ; t h e y do not p r o v i d e for r e s a l e or rental p r i c e

c o n t r o l s to e n s u r e t h a t u n i t s c o n t i n u e to be a f f o r d a b l e ; they do

not r e q u i r e the c o n s t r u c t i o n of low and m o d e r a t e i n c o m e u n i t s w i t h

t h e b a l a n c e of the d e v e l o p m e n t ; they do not p r o v i d e s u f f i c i e n t

f l e x i b i l i t y in t e r m s of r e s i d e n t i a l m i x , n o n - r e s i d e n t i a l and open

s p a c e r e q u i r e m e n t s and plan m o d i f i c a t i o n s . ("Expert R e p o r t " , p.

B 2 ) . M r . M a l l a c h n o t e d t h a t even if the e n t i r e PRD z o n e

w e r e a v a i l a b l e f o r high d e n s i t y r e s i d e n t i a l
d e v e l o p m e n t a n d , a s s u m i n g a 2 0 % m a n d a t o r y
s e t - a s i d e and an a v e r a g e g r o s s d e n s i t y of
15 u n i t s per a c r e , this a m o u n t of land
c o u l d a c c o m m o d a t e o n l y 4 9 2 u n i t s of low and
m o d e r a t e i n c o m e h o u s i n g . ("Expert R e p o r t " , p . B 3 ) .

T h i s w o u l d fall f a r s h o r t of P i s c a t a w a y ' s f a i r s h a r e o b l i g a t i o n .

******************
a c r e a g e w a s r e z o n e d to p e r m i t h o u s i n g at a d e n s i t y of 10 units to
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The d e f e n d a n t s , by their vague r e f e r e n c e s , may have also

intended to offer their "RM" (multifamily r e s i d e n t i a l ) zoning for

c o n s i d e r a t i o n . M r . Mallach has noted that:

The T o w n s h i p ' s present and proposed RM ...
zones appear to be largely developed
and designed to reflect existing garden a p a r t m e n t s .
In that e v e n t t h e y would not be relevant to the
s a t i s f a c t i o n of the T o w n s h i p ' s fair share o b l i g a t i o n .
If the T o w n s h i p includes the RM zone as part of its
fair share r e m e d y , the provisions governing
this district' which contain a number of c o s t -
generating features would have to be deleted or
m o d i f i e d . ("Expert R e p o r t " , p. B l , n . l ) .

It w o u l d appear that m o s t of the units in the RM zone were built

p r i o r to 1 9 8 0 . The RM zone o r d i n a n c e s make no provision at all for

l o w e r and m o d e r a t e income h o u s i n g .

N e i t h e r of these zoning o r d i n a n c e s fare very well when

m e a s u r e d by the three factor test recommended in M r . M a l l a c h ' s

Tr££h.oJ_<L.Rei>orjt_ F i r s t , n e i t h e r can be said to have created to any

s i g n i f i c a n t degree units within the c o m m u n i t y that can be shown to

be a v a i l a b l e at present or in the immediate future to lower income

h o u s e h o l d s . As noted a b o v e , even under the m o s t generous

e x t r a p o l a t i o n , the PRD zoning with its voluntary density bonus

could be counted on for only a marginal t o t a l . The RM z o n e , as

n o t e d a l s o , for the m o s t part represents the already existing

g a r d e n a p a r t m e n t stock and t h u s , w i t h o u t m o r e , are not relevant for

the acre." (DM, p. 7) .



25

t h e s a t i s f a c t i o n of P i s c a t a w a y ' s f a i r s h a r e o b l i g a t i o n .

S e c o n d , w h i l e the d e f e n d a n t s m i g h t r e a s o n a b l y a r g u e that this

z o n i n g w a s in some w a y a d e l i b e r a t e r e s p o n s e to its M£u^1:_l_ajrrel_

o b l i g a t i o n , one c o u l d n o t c r e d i b l y a r g u e t h a t t h e s e w e r e s i n c e r e

i n i t i a t i v e s i n t e n d e d to f u l f i l l the m u n i c i p a l i t y ' s o b l i g a t i o n to

p r o v i d e a r e a l i s t i c o p p o r t u n i t y for the c o n s t r u c t i o n of low and

m o d e r a t e i n c o m e h o u s i n g . An o b j e c t i v e a s s e s s m e n t of this z o n i n g

w o u l d c o m p e l the c o n c i u s i o n • t h a t . t h i s w a s , to be s u r e , a

" d e l i b e r a t e r e s p o n s e by the c o m m u n i t y " ; h o w e v e r , it was a r e s p o n s e

n o t to c a r r y o u t its c o n s t i t u t i o n a l d u t y , but to c r e a t e a m e r e

i l l u s i o n of c o m p l i a n c e .

T h i r d , s i n c e n e i t h e r of the z o n i n g a c t i o n s t a k e n can be said

to h a v e m o v e d P i s c a t a w a y in any s i g n i f i c a n t w a y from the £t_a_tfi£

£tio -- t h e s e o r d i n a n c e s c a n n o t be said to r e p r e s e n t e x t r a o r d i n a r y

i n i t i a t i v e s on the p a r t of the m u n i c i p a l i t y .

T h e d e f e n d a n t s c o n t e n d t h a t in d i r e c t r e s p o n s e to Mo£nt_l_a_U:re

2 1 t h e y c o m m i s s i o n e d "a f a i r h o u s i n g a n a l y s i s , " w h i c h r e s u l t e d in

t h e r e z o n i n g of one a d d i t i o n a l s i t e for high d e n s i t y r e s i d e n t i a l

d e v e l o p m e n t . T h i s a c t i o n , as the d e f e n d a n t s a c k n o w l e d g e , ( D M , p.

7 ) , w a s not t a k e n in r e s p o n s e to M o ^ j i t M ^ a u r e l ^ or Oakjvood_a;t

M a r i o n , but r a t h e r , in r e s p o n s e to M £ ujn t _ U i £ r e j _ r [ . T h u s , u n d e r

t h e s e c o n d f a c t o r in the a n a l y s i s it w o u l d not m e r i t c o n s i d e r a t i o n

f o r an a d j u s t m e n t . S i g n i f i c a n t l y , the R e p o r t to w h i c h the



26

d e f e n d a n t s a p p a r e n t l y r e f e r is that p r e p a r e d by the d e f e n d a n t s 1

e x p e r t , L e s t e r N e b e n z a h l , in the c o n t e x t of this very l i t i g a t i o n ,

and thus c a n n o t be looked upon as being the kind of u n i l a t e r a l and

s e l f l e s s a c t i o n that the d e f e n d a n t s a t t e m p t to imply.

F i n a l l y , the d e f e n d a n t s d r a w a t t e n t i o n to the fact that the

p e r c e n t a g e of rental h o u s i n g w i t h i n Piscatav/ay is s u b s t a n t i a l . (DM,

p p . 7-8) As M r . Mai lach p o i n t s out in his A f f i d a v i t , this level

is not e x t r a o r d i n a r y for the r e g i o n ; four of the other nine

s i m i l a r l y s i t u a t e d t o w n s h i p s in M i d d l e s e x C o u n t y are c o m p a r a b l e to

or g r e a t e r than P i s c a t a w a y in t e r m s of t h e i r p e r c e n t a g e of rental

h o u s i n g . (See A f f i d a v i t , p a r a . 1 2 , p. 7-8.) A g a i n , as has been

n o t e d , (jLy.££<L» P* 2 1 ) , m o s t of P i s c a t a w a y ' s rental h o u s i n g was

c r e a t e d well b e f o r e the MoujltJLajjreJL_X d e c i s i o n -- a n d , t h e r e f o r e ,

w a s not a r e s p o n s e to the Mojmt__L.a_urel^ m a n d a t e . A l s o , as noted

p r e v i o u s l y , t h e r e are s e r i o u s q u e s t i o n s r e g a r d i n g the a f f o r d a b i 1 ity

of this h o u s i n g in P i s c a t a w a y . (See A f f i d a v i t , p a r a . 8, p. 3-4.)

As Mr. Mallach noted in his Report, "[t]here are strong public

policy, arguments in support of offering incentives for settlement."

(FR, p. 1 6 ) . Mr. Mallach lays out three different points at which

voluntary compliance can be deemed to have begun:

(1) A settlement which is negotiated only after an

an extended period of pretrial preparation, or even after
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the beginning of trial (the distinction is not considered

of great substantive w e i g h t ) ;

(2) A settlement where negotiations begin expeditiously

after a suit has been filed, before any substantial

pretrial activity has taken place, and where a settlement

is also reached expeditiously; and

(3) A community has enacted a program of voluntary

compliance with M<nmt__Uiu.r;e_]_, without any lawsuit having

been filed, and seeks court approval in order to have a

formal determination of its fair share obligation, and

to obtain the six-year period of repose offered in McHjrrt

__Laure_l_XX- (FR, p. 17)

The defendants' conduct in this matter cannot be said to

correspond to any of these threshold levels of compliance. As Mr.

Mallach has indicated in his affidavit the defendants have

"rebuffed every effort to settle this litigation." (Affidavit,

p a r a . 1 3 , p. 8 ) . It bears repeating that the £ _re elh o ]_d__R e_£o rt, from

which the defendants attempt to wring their arguments, was produced

in the context of a settlement. Like Freehold, six of the eight

remaining original defendants to this litigation have reached at

least partial settlement with the jJj2^£II_k^£M.^. plaintiffs without

the need for continued adversary proceedings. Those settlements

involved a variety of arrangements negotiated between themselves
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and p l a i n t i f f s so as to r e a s o n a b l y r e s o l v e the m u n i c i p a l i t i e s '

Ji££Ei_kfLJiII£l o b l i g a t i o n s . P i s c a t a w a y m a d e no such e f f o r t s ; on the

c o n t r a r y , t h e y h a v e f o u g h t the i m p o s i t i o n of a f a i r s h a r e for the

b e t t e r p a r t of a d e c a d e . The d e f e n d a n t s s h o u l d not b e n e f i t from

t h e i r r e c a l c i t r a n c y .

The d e f e n d a n t s a r g u e that in 1976 "the c o u r t c o n c l u d e d t h a t

P i s c a t a w a y had f u l l y m e t its o b l i g a t i o n to h o u s e i n d i g e n o u s low

i n c o m e h o u s e h o l d s . " ( D M , p. 8 ) The d e f e n d a n t s go on to i m p l y

t h a t this d e c i s i o n r e l i e v e d P i s c a t a w a y of any f u r t h e r o b l i g a t i o n

a n d , t h e r e f o r e , the d e f e n d a n t s c a n n o t have been e x p e c t e d to have

s o u g h t s e t t l e m e n t of an o b l i g a t i o n t h a t w a s non e x i s t e n t .

T h e f a c t of the' m a t t e r is t h a t J u d g e F u r m a n did not d e c i d e

oril_y t h a t P i s c a t a w a y had no u n m e t i n d i g e n o u s n e e d ; he a l s o ruled

t h a t P i s c a t a w a y had to s h o u l d e r a p o r t i o n of the r e g i o n a l need

p r o j e c t e d to 1 9 8 5 . J u d g e F u r m a n d e t e r m i n e d in 1976 that

P i s c a t a w a y ' s s h a r e of t h a t r e g i o n a l need w a s 1,333 u n i t s . Ml^il!

LeJL£H£_££_Sl^ii££_M£^_§IiiIliwl£ii_Xj—^£I£M£iL_°I_£iri£I£i» 142 N. J .

S u p e r . 1 1 , 37 (Ch. Div. 1 9 7 6 ) . As was emphasized by the Supreme

C o u r t , Piscataway was required by the trial court to "do more than

just refrain from zoning out their fair share allocation of lower

income housing. Affvrmati_ve s_tej>£ to encourage the construction of

lower income h o u s i n g , such as utilizing mandatory set-asides and

density b o n u s e s , and pursuing federal and state housing subsidies,
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••were r e q u i r e d . " Mo^£_L_ajj_rel__n_» i E E I i at 347 ( e m p h a s i s s u p p l i e d )

S o , in e f f e c t , the d e f e n d a n t s are a r g u i n g that P i s c a t a w a y

s h o u l d r e c e i v e an a d j u s t m e n t in c o n s i d e r a t i o n of the s e t t l e m e n t

t h a t they w o u l d have s o u g h t to bring a b o u t had they not found the

f a i r s h a r e c a l c u l a t e d n e a r l y nine y e a r s ago by J u d g e Furman to be

so d i s a g r e e a b l e . This is one of the m o r e b r a z e n e x a m p l e s of

t o r t u r e d logic that a p p e a r s t h r o u g h o u t the d e f e n d a n t s 1 M e m o r a n d u m .

• V. Conclusion

P i s c a t a w a y is not e n t i t l e d under any c i r c u m s t a n c e s to

a d j u s t m e n t s in its f a i r s h a r e , b e c a u s e it is not p r o p o s i n g , and

n e v e r has p r o p o s e d , s e t t l e m e n t of this case on any p l a u s i b l e basis

S i m i l a r l y , in t h e o r y , P i s c a t a w a y m i g h t be e n t i t l e d to some credits

a g a i n s t its fair s h a r e , but it has not made the case for such

c r e d i t s on the record now b e f o r e the C o u r t .

H o w e v e r , should the C o u r t deem P i s c a t a w a y e n t i t l e d to any

c r e d i t s or a d j u s t m e n t s , the fair share base a g a i n s t which such

c r e d i t s may be taken is m o s t i m p o r t a n t . The r e c e n t vacant land

h e a r i n g c o n c e r n e d i t s e l f with only one c o m p o n e n t of Pi s c a t a w a y ' s

f a i r s h a r e , that w h i c h p e r m i t s new c o n s t r u c t i o n of p o t e n t i a l l y

a f f o r d a b l e u n i t s . H o w e v e r , as P i s c a t a w a y c o n c e d e s , its full fair

s h a r e under the AMG f o r m u l a is 3744 u n i t s . (DM, p. 1 ) .

V a c a n t land a l o n e is an i n s u f f i c i e n t m e a s u r e of the limit of

P f s c a t a w a y ' s fair s h a r e for two r e a s o n s .
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F i r s t , some of the v a c a n t land m i g h t be d e v e l o p e d at ratios

h i g h e r than the 4:1 r a t i o of M £ M H i _ L i M I £ l t° m a r k e t h o u s i n g that is

•commonly u s e d . M o b i l e h o m e d e v e l o p m e n t s , such as p r o v i d e d for in

t h e E a s t B r u n s w i c k , N o r t h B r u n s w i c k , , and S o u t h B r u n s w i c k

s e t t l e m e n t s , r e q u i r e s u b s t a n t i a l l y h i g h e r MoijnjM-£uj2£l set asides

b e c a u s e the e c o n o m i c s of t h e s e d e v e l o p m e n t s p e r m i t doing s o .

M o r e o v e r , even in the a b s e n c e of federal and s t a t e s u b s i d y

p r o g r a m s , 1 0 0 % l o w e r i n c o m e d e v e l o p m e n t s are p o s s i b l e if m a x i m u m

a d v a n t a g e is t a k e n of l o w e r c o s t p u b l i c bond i s s u e s , tax

s h e l t e r i n g , d e v e l o p m e n t fee o r d i n a n c e s and s i m i l a r i n n o v a t i v e

f i n a n c i n g t e c h n i q u e s . T h u s , until the r e m e d i a l p r o c e s s is

c o m p l e t e d , it c a n n o t be a s s u m e d that any g i v e n q u a n t i t y of

a v a i l a b l e land will p e r m i t a ' ma^lmy.!!! fair s h a r e based only on a 2 0 %

( 4 : 1 ) s e t - a s i d e .

S e c o n d , M£U.Hi_kiMIl£l c o m p l i a n c e can f r e q u e n t l y be a c h i e v e d , at

l e a s t in p a r t , t h r o u g h t e c h n i q u e s t h a t do not r e q u i r e any b u i l d i n g ,

or a n y v a c a n t l a n d , at a l l . E x i s t i n g s u b s t a n d a r d b u i l d i n g can be

r e h a b i l i t a t e d , for i n s t a n c e , large s t r u c t u r e s can be c o n v e r t e d to

t w o or t h r e e f a m i l y r e s i d e n c e s , and u n a f f o r d a b l e a p a r t m e n t s can be

m a d e a f f o r d a b l e by i m p o s i t i o n of rent and o c c u p a n c y c o n t r o l s or by

s u b s i d i e s . A g a i n , no j u d g m e n t can be m a d e a b o u t the mixlEMO! ^air

s h a r e t h a t is p o s s i b l e until these o p p o r t u n i t i e s have been e x p l o r e d

d u r i n g the r e m e d i a l p r o c e s s , a s s i s t e d by the M a s t e r .
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If the f a i r s h a r e o b l i g a t i o n of P i s c a t a w a y T o w n s h i p w e r e to be

d e t e r m i n e d b a s e d s o l e l y on v a c a n t land at a 2 0 % s e t a s i d e , and if

c r e d i t s for e x i s t i n g h o u s i n g or a d j u s t m e n t s w e r e then to be a l l o w e d

a g a i n s t a f a i r s h a r e t h u s d e t e r m i n e d , P i s c a t a w a y w o u l d be a l l o w e d

to do less than it c o u l d . So long as the f a i r s h a r e d e r i v e d from

v a c a n t land is less t h a n t h e f a i r s h a r e d e r i v e d from the A M G

m e t h o d o l o g y , any c r e d i t s f o r e x i s t i n g h o u s i n g s h o u l d not be a l l o w e d

to r e d u c e the o b l i g a t i o n to u s e v a c a n t land f o r M o u r r t ^ a ^ r e l ^

p u r p o s e s until, it is s h o w n t h a t the £ojtal_ A M G f a i r s h a r e c a n n o t be

a c h i e v e d by the T o w n s h i p ' s o v e r a l l c o m p l i a n c e p l a n . In e f f e c t ,

g i v e n t h e d i s c r e p a n c y b e t w e e n Pi s c a t a w a y ' s t r u e f a i r s h a r e and its

r e l a t i v e l y smal1 i n v e n t o r y o f v a c a n t l a n d , any c r e d i t s for e x i s t i n g

a f f o r d a b l e h o u s i n g s h o u l d be s e t o f f £ n j ^ a g a i n s t the c o m p o n e n t of
tne A M £ f a i r s h a r e t h a t c a n n o t be a c h i e v e d t h r o u g h use of v a c a n t

l a n d . To do o t h e r w i s e w o u l d be to u n f a i r l y reviard P i s c a t a w a y for

its p a s t e x c l u s i o n a r y b e h a v i o r , by w h i c h it u s e d up the l a n d

a v a i l a b l e f o r a f f o r d a b l e h o u s i n g and p l a c e d i t s e l f in a p o s i t i o n

w h e r e it w a s a b l e to do less than o t h e r c o m m u n i t i e s . P r e c i s e l y

b e c a u s e of P i s c a t a w a y ' s u n c o n s t i t u t i o n a l land u s e p r a c t i c e s ,

p a r t i c u l a r c a r e m u s t be t a k e n to i n s u r e t h a t it c o m e s as c l o s e to

s a t i s f y i n g its full f a i r s h a r e as p o s s i b l e .

We r e c o g n i z e , as a p r a c t i c a l m a t t e r , t h a t a r e a l i s t i c f a i r

s h a r e c o m p l i a n c e p r o g r a m for P i s c a t a w a y will h a v e to rely h e a v i l y
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on t h e v a c a n t l a n d i n v e n t o r y , and w e u n d e r s t a n d t h e C o u r t ' s e f f o r t

to d e t e r m i n e a r e a l i s t i c o b l i g a t i o n b a s e d on t h a t l a n d . Vie

r e s p e c t f u l l y s u g g e s t , h o w e v e r , t h a t t h e C o u r t ' s j u d g m e n t and o r d e r

s h o u l d a l s o f i n d and d e t e r m i n e the full f a i r s h a r e a p p l i c a b l e u n d e r

t h e A M G m e t h o d o l o g y , a n d s h o u l d r e q u i r e t h e d e f e n d a n t T o w n s h i p and

t h e M a s t e r to e x p l o r e m e a n s o f m e e t i n g a l a r g e r p o r t i o n o f the full

f a i r s h a r e , e i t h e r by m o r e i n t e n s i v e u s e o f the v a c a n t l a n d

a v a i l a b l e , o r by s o l u t i o n s t h a t do n o t r e q u i r e u s e o f a d d i t i o n a l

l a n d a t a l l . W e m o s t u r g e n t l y r e q u e s t t h a t t h e C o u r t n o t a l l o w

u n e a r n e d c r e d i t s f o r e x i s t i n g h o u s i n g to be t a k e n a g a i n s t a p a r t i a l

f a i r s h a r e in a w a y t h a t w o u l d r e d u c e t h a t p a r t i a l s o l u t i o n t o w a r d s

d e m i n i m i s , w h e n m o r e c o u l d be d o n e .

D a t e d : A p r i l 1 7 , 1 9 8 5

R e s p e c t f u l l y s u b m i t t e d ,

B a r b a r a J. W i l l i a m s
R u t g e r s C o n s t i t u t i o n a l L i t i g a t i o n

C l i n i c
15 W a s h i n g t o n S t r e e t
N e w a r k , N e w J e r s e y 0 7 1 0 2

On B e h a l f o f t h e A C L U o f NJ
Attorney for Urban League Plaintiffs
201-648-5687

The assistance of Jeffrey Houlihan, Cynthia Cappell and David Shin in the
preparation of this Memorandum is gratefully appreciated and acknowledged.
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BARBARA WILLIAMS, ESQ.
Constitutional Litigation Clinic
Rutgers University School of Law
15 Washington Street
Newark, New Jersey 07102
£01-648-5687

Attorneys for Plaintiff

URBAN LEAGUE OF GREATER NEW
BRUNSWICK et al.,

Plaintiffs

vs.

THE MAYOR AND COUNCIL OF THE
BOROUGH OF CARTERET, et al

Defendants

SUPERIOR COURT OF NEW JERSEY
MIDDLESEX COUNTY/OCEAN COUNTY

Docket no. C-41££-73

Civil Action

AFFIDAVIT OF ALAN MALLACH

• :sss
MONMOUTH COUNTY s

•

NEW JERSEY s

ALAN MALLACH, of full age, being duly sworn according to law,

deposes and says:

1. I am a housing and development consultant retained by tfte

Urban League plaintiffs to consult on issues related to the above-

mentioned litigation, including determination of fair share goals

and compliance with those goals. In that context, I have dealt

extensively with the issue of fair share "credits"; i.e., existing

housing units in a municipality which can be applied to offset that

municipality's fair share obligation*.

£. I have, furthermore, been appointed as the court's expert

in the matter of American Planned Communities v. Township of

Freehold. which is a Mount Laurel case. In that capacity, I was

submitted a report to the court in January 1985 making
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recommendations with regard to the extent of fair share credits

which could be applied against Freehold Township's fair share

obligation, and, inter alia. discussing in detail the theoretical

as well as practical considerations governing this question. In

view of the comprehensive nature of that discussion, I will not

provide a similar background discussion in this affidavit, but will

refer to the Freehold report where background information appears

to be relevant to a specific point made in the affidavit.

3. In my capacity as consultant to the Urban League

plaintiffs, I have reviewed the post—trial memorandum submitted by

counsel for the Township of Piscataway dated March 6, 1985, dealing

with the subject of fair share credits, and purporting to rely in

large part on positions taken and arguments made in the Freehold

report. This memorandum claims (at 1) to "analyze Mr_. Mallach's

report and apply his conclusions to Piscataway". On the contrary,

as I will explain in detail below, the memorandum utterly misrep-

resents the positions and arguments of the Freehold report, and

either misunderstands, or distorts, both the clear language and the

logic of the fair share housing allocation process. In the balance

of this affidavit, I will comment on the specific contents and

assertions of the memorandum, following the sequence in which those

assertions appear in that document.

4. The memorandum argues (ft, at 2) that "as Piscataway has

insufficient vacant developable land to meet its fair share, the

application of the £©% increment is inappropriate in its case".

This is not correct. The 20% adjustment is an integral element in

the fair share methodology, and represents a "real" housing need as



much as any of the other need categories in the formula. The

argument in the memorandum appears to be grounded in the premise

that the 2l3%, unlike indigenous need categories, present need

categories, or prospective need categories, is extraneous to the

"true" fair share, and thus can be lightly discarded.

5- Furthermore, while there is no dispute that, to the extent

it can be demonstrated that Piscataway cannot accornodate its fair

share (a number which includes the 2©# adjustment), its fair share

obligation should be reduced, there has been no definitive finding

to this point as to the extent to which Piscataway can or cannot

meet the fair share obligation generated by the consensus

methodology- Thus, there is as of yet no established factual basis

for any such adjustment, on any grounds.

6. Finally, with regard to this issue, should it be

determined that Piscataway's fair share should be reduced, that

reduction should be on the basis of objective evidence; in other

words, a lower income housing goal should be established for the

township by working upward on the basis of suitable sites and other

realistic means of providing lower income units, not by eliminating

a category of need from the fair share allocation. Thus, in the

final analysis, this particular 'adjustment is not only

inappropriate, but clearly academic.

7. As the memorandum notes <B, at 2), plaintiffs objected to

any credit for dormitory housing at Rutgers University, largely on

grounds that these were group quarters, and not housing in the

meaning of either the Census of Housing or the fair share

Methodology. The argument made later in the memorandum (at 12) that

the large number of such group quarters in Pisetaway should justify



a credit (while smaller numbers might not) is without merit, since

the reasons for not crediting these accomodations go to the basic

nature of the facilities provided- The memorandum errs in stating

that plaintiffs agreed to a "credit" for al} 348 graduate student

family units; while acknowledging that these units might be

considered fair share credits, plaintiffs noted that no evidence

was submitted regarding the extent to which these units were indeed

occupied by lower income households, so that no basis was offered

to determine how many, if any, of the 348 units should indeed be

considered fair share credits.

8. No objective basis was ever provided to prove the

assertion (C, at 3) that "not less than 2,400 [garden apartments!

are currently affordable by moderate income households. These

affordable units are substantially occupied by lower income

households". On the contrary, there is objective evidence,

including data from the 1980 Census, which shows:

a. Of the so-called "affordable" garden apartments,
roughly 2/3 are only affordable to households at the very
ceiling of the moderate income range, and thus are of dubious
value to the overwhelming majority of the lower income
population;

b. Substantially less than half of the occupants of
rental housing in Piscataway, based on 1980 Census data, were
lower income households;

c. Of those lower income households occupying these
units, the overwhelming majority were spending over 30% of
their income for rent, thus establishing that these units
were not "affordable" by a reasonable definition.

applying the analysis used in the Freehold report, one concludes

that at most 10 percent of the garden apartments in Piscataway are

both affordable to, and occupied by, lower income households.

Furthermore, the face that a rent levelling ordinance exists in
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Piscataway (at 13) is of only limited relevance; the history of

rent control in New Jersey municipalities makes clear that such

ordinances come and go, and that rental housing, in any event, may

be converted to condominium or cooperative ownership at any time.

In the absence of market conditions likely to ensure continued

lower income affordability (which conditions, almost without doubt,

do not exist in Piscataway), there is no sound basis for any

credits being provided for these units,

9- The argument that credit should be provided for 1,200

single family houses "affordable by low income households" is

completely without merit; no evidence was provided that any of

these units are (a) available for purchase at the present; (b)

would be affordable, if they were on the market; or (c) would be

purchased by lower income households, even if affordable- Indeed,

common sense, as well as such data as is available, dictate

precisely the opposite. Data from the New Jersey Division of

Taxation for calendar year 1983 showed that a total of 8 single

family units were sold that year in Piscataway at prices under

$40,000, the upper limit of even theoretical lower income afford-

ability. Since there were far more non-lower income households who

could potentially afford those units than lower income households,

it is unlikely that more than a handful of that small number were

indeed purchased by lower income households. No evidence, however,

to support an argument that any of these units were made available

to lower income households was ever offered by the defendants.

10. The memorandum argues for an adjustment in present need

based on the modification made by Judge Skillman in the Ringwood



decision, and states that "Mr- Mallach's report clearly suggests

that this modification should be adopted by the Court11 (at 4). This

is a blatant misrepresentation of an explicit position taken in the

Freehold report 5 while I acknowledge that the modification mads by

Judge Skillman is grounded in a rational basis, and is thus worthy

of consideration by this court, I explicitly state (Freehold, at £2

and at 35) that no such adjustment should be made until or unless a

full evaluation and comparison of the alternative methodologies has

been made. I believe an objective reading of my report would make

clear that the modification proposed by Piscataway is totally

inconsistent with the position advocated therein.

11. The memorandum argues that the fact that the median

income in Piscataway is 102% of the regional median "in and of

itself.... confirms Piscataway's ante-Mount Laurel commitment to the

creation of a variety of housing types (at 5 ) . " This is not so, in

any true sense, and is clearly unsupported by any explicit state-

ment in the Freehold report, or any inference drawn from the

report. While the unusually high median income of Freehold Township

tended to suggest that that municipality was not extraordinary in

its commitment to affordable housing, nothing about Piscataway

suggests the contrary. fls discussed in the Freehold report (at 13-

14), the median income level of a community is largely determined

by historical patterns not only predating the Mount Laurel

decision, but zoning itself. The use of median income ratios in

this part of the memorandum is wholly inconsistent with the logic

of the Freehold analysis.



12. Although perhaps not explicitly set forth, I believe that

the thrust of the Freehold analysis is that adjustments for prior

performance are clearly more appropriate in the context of

settlement than where the matter is being adjudicated after

extended and uncompromising litigation. Furthermore, if, as

Piscataway claims, the township is physically unable to accomodate

more than a modest part of their fair share obligation, the entire

matter is likely to be academic. With regard to the substance of

the township's claim (at 6-8), some points should be made:

a. While the percentage of rental housing in Piscataway
is substantial, it is not unusually so; as shown in the table
on the following page, the percentage of rental housing in
four of the other nine townships in Middlesex County is comp-
arable to or greater than that of Piscataway/1.

b. Nothwithstanding the percentage of rental units, the
fact remains that all of these units were constructed not
only prior to the Mount Laurel decision, but prior to 197®;
from 1970 to the present, no new rental housing has been con-
structed in the Township/2.

c. The ordinance adopted subsequent to Mount Laurel I,
was limited to offering a voluntary density bonus for
production of lower income housing, which density bonus was
substantially less generous than other ordinances enacted by
other communities during the same period (see Inclusionarv
Housing Programs. at 114-115. No lower income housing was
built as a result of this ordinance, An outcome that any
objective analyst could easily have anticipated.

In conclusion, the evidence in support of adjustments for prior

I/I have chosen to compare the percentage of rental housing in
Piscataway with that of the other townships in Middlesex County,
rather than with the other municipal it ies in Middlesex County so
that the comparison would not be biased by the inclusion of the
many older communities with large percentages of rental housing
such as New Brunswick (68%), Highland Park (59%), Perth ftmboy
(56%), and the like.
£/Indeed, no multifamily housing at all has been built, with the
exception of one development approved as a result of court order.
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RENTAL HOUSING AS A PERCENTAGE OF OCCUPIED HOUSING STOCK IN
MIDDLESEX COUNTY TOWNSHIPS

PLAINSBORO 84%
NORTH BRUNSWICK 42
OLD BRIDGE 36

PISCATAWAY 3 *

EDISON 33
WOODBRIDGE 23
CRANBURY 23
SOUTH BRUNSWICK 17
EAST BRUNSWICK 15
MONROE 7

performance, applying the criteria set forth in the Freehold

report, while not entirely nonexistent, is highly equivocal, as is

the evidence in support of the township's argument that it sought

in good faith to comply with Mount Laurel I and Mount Laurel II.

13. The township further argues that, notwithstanding its

having rebuffed every effort to settle this litigation, it is

entitled to an adjustment to its fair share analysis for precisely

what it has refused to entertain (at 8-9). This is clearly

inappropriate, and not worthy of detailed comment. It should be

noted, however, that the township's claim that "a settlement would

have aborted Piscataway's contention that a municipality with

insufficient vacant developable land should not be compelled to

comply with a fair share number designed to accomodate municipal-

ities with no land limitations...(at 9) " is in error; having

participated in many of the meetings at which the subject was

discussed, I can state on the basis of my own knowledge that all of

plaintiffs' settlement proposals were grounded in the premise that

Piscataway's fair share number for settlement purposes, in recog-
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nit ion of limited land availability, would be substantially less

than the the fair share number derived through the consensus

methodology. Indeed, the manner in which the memorandum goes to

great lengths to shift the onus for the absence of settlement to

the plaintiffs (at 14-15) is irresponsible, and wildly at variance

with the record in this matter. Whatever Piscataway's reasons for

having rebuffed plaintiffs' settlement efforts may be, the argu-

ments given in the memorandum, including the one cited above, do

not hold water.

14. Furthermore, records filed with the court demonstrate

that the Urban League has reached full or partial settlement of

this litigation with sin of the nine municipal defendants,

including East Brunswick, North Brunswick, Old Bridge, (with regard

to fair share), Plainsboro, South Brunswick, and South Plainfield.

The other two cases in which no settlement has been reached, it

should be noted, are complicated by the presence of large numbers

of builder plaintiffs and intervenors. In all of these settlements,

the Urban League has consistently shown flexibility and responsive-

ness, in the interest of meshing the achievement of realistic lower

income housing goals with the planning concerns of each

municipality.

15. In conclusion, the memorandum adds little or nothing to

arguments that the township has already made, in support of fair

share credits or adjustments to their fair share obligation.

Instead, the memorandum raises a host of irrelevant points, and

irresponsibly misuses this author's Freehold report in a blatantly

self-serving manner. In the final analysis, the only real issue



that must be confronted in resolving Piscataway's lower income

housing obligation is that of the realistic physical capacity of

the Township to accomodate such housing. Efforts such as this memo-

randum seek to redirect attention from that determination into

unproductive and irrelevant blind alleys.

Alan Mallach

Sworn to before me this

day of ftpril, 19B5
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ON PNPLYSIS OF THE FREEHOLD TOWNSHIP MOUNT LfiUREL SETTLEMENT
PROPOSAL: THE PROBLEM OF FfllR SHORE CREDITS

Prepared pursuant to order of Hon. Eugene D. Serpentelli, "J. S. C. ,
in matter of flmerican Planned Communities v. Township of Freehold
(Docket No- L-028912-84 P. W. >

Plan Mallach
Roosevelt, New Jersey

'ariu.ary 1985



flN ftNfiLYSIS OF THE FREEHOLD TOWNSHIP MOUNT LAUREL SETTLEMENT
PROPOSAL: THE PROBLEM OF FfilR SHARE "CREDITS"

Prepared by Alan Mallach pursuant to order of Hon. Eugene D
Serpentelli in matter of American Planned Communities v. Townsh i J
of Freehold et al (Docket No. L~0£S3i£-S4 PW)

INTRODUCTION

The Township of Freehold, in a proposal to settle the above
litigation, has submitted a plan to the court which proposes that
it be given substantial credit, in the form of a reduction of its
fair share obligation, for a number of existing housing and related
facilities within the community, including garden apartments, a
mobile home park, and a nursing ca^yre facility for indigent senior
citizens. Specifically, from a total fair share obligation of 1465
units, determined under the AMG methodology, the Township proposes
to subtract 744 units in the form of credit for various existing
housing resources within the Township, so that the residual fair
share obligation of the municipality, which provides the basis for
settlement, becomes (1465 — 744) 721 units.

The immediate purpose of this report is to make a recommend-
ation to the court with regard to the extent to which it is
appropriate, within the standards set by the Mount Laurel II
decision, for Freehold Township to receive credit as it proposes
against its fair share obligation. That is, however, a more
difficult question than it may appear. To begin, there is no
established frame of reference in which to establish which credits
ca.rt and which cannot be reasonably awarded. While, as we will
discuss below, the Mount Laurel decision provides some guidance in
developing such a framework, it provides no explicit direction; in
order to arrive at an intellectually consistent approach to this
problem, as wellas one that will be consistent with the objective
of producing genuine lower income housing opportunities, it is
necessary to undertake a detailed analysis of the nature of* the
housing need, and the range of potential responses to that need. It
is only through such an approach that it will be possible to answer
the question posed by Freehold Township's submission in a manner
that is both consistent with the Mount Laurel decision, and, as
important, is capable of being replicated in other communities with
a substantial degree of consistency.

There is a further issue, even more fundamental, which is the
nature of different proposed adjustments to the municipal fair
share housing allocation, /JA "credit", in the literal sense, refers
to a unit, provided in some fashion, and predating the present
litigation, which can directly substitute-for a unit to be built as
a part of a Mount Laurel compliance program." Clearly, a court may
adjust the number of units to be included in the compliance program
on the basis of other considerations as well. As has been widely
publicized, the courts have been ready to adjubc the fair share

••: * . ir re :nvilt icn ; r th? r. j'?*:t: or7 a v~L'>, •-»• ~-~ ~ t l̂ '̂ e-nt.- -Ps
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such adjustments be made, and yet to
unreasonably strain the logic of the

use the "credits" approach may
Mount Laurel holdings.

In view of these issues,
do not deal, except perhaps
Township settlement proposal,
raised above. By discussing,

the initial sections of this report
by inference, with the Freehold
but rather with the general issues
and, it is hoped, resolving those

general issues, it is anticipated that it will be possible to
frame a sound and logical recommendation with regard to the
Freehold Township proposal-

I. HOUSING NEEDS, HOUSING PRODUCTION, AND FftIR SHARE CREDITS

ft -• unit ,.wh.ichi..can*..count -as. a credit toward a community's fair
share obligation - is one which can legitimately substitute for a
unit that.,, would.otherwise be-provided through that community's
Mount Laurel compliance program- In order to determine what units
may potentially qualify for such substitution, it is necessary
first to determine what the housing needs are toward which the
compliance program is directed; and second, what forms of housing
production can meet those needs-

ft. Housing Need and Housing Production

It must be strsssed that the need assessment that serves as
the basis of the fair share housing allocation process is limited
to certain categories of housing need, and is not inclusive of
everything that can reasonably be categorized as a housing n&&d of
some sort. One area that has been deleted is the category of
financial housing need; i.e., households spending excessive amounts
of their income for shelter. For a variety of reasons, households
spending excessive amounts" for shelter, but living in otherwise
acceptable housing conditions, were not included in the need base
for fair share housing allocation/1; as a result, measures, ̂ that
deal with this problem, such as housing certificates under the
Section 8 Existing Housing program, a.re not considered elements-of
a compliance program, or by extension, "credits" against a fair
<£>h^r& obi igat ion/2.

1 / i h i s category, generally referred to as "financial housing rt&&d"
is a. problematic one. Although the need is unquestionable, it can
not unreasonably be argued that it is more fundamentally an income
problem rather than a housing problem, and can therefore be more
effectively addressed through income supplements, such as the
Section 8 certificate program, or the proposed housing voucher
program. It should also be noted that the number of lower income

housing rieed is vast; in 1980, it is
income households, and 31% of moderate
total of over half a million households,
their gross income for shelter.

households in financial
estimated that 83% of low
income households, for a
were spending over 30% of
"Thi? point was recognized by Judge 9-''ith in his recent decision
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The housing needs addressed in the fair share obligation are
twofold: (1) lower income households living (as of 1980) in
substandard housing conditions; arid (2) the net increment projected
in lower income households between 1330 and 199®. ft schematic rep-
resentation of the components of housing need is shown in the table
on the following page. It is not difficult, simply as a matter of
logic, to define what must take place in order for the needs of
each category of household to be met.

•
The needs of households living in substandard housing

conditions are met by enabling them to live in sound housing fully
:: meeting their housing needs. This cam take place either by virtue

of their moving into new housing affordable to them, moving into a
sound existing unit, or through the rehabilitation of the unit that
they presently occupy/3.

If either the first or third option takes place (new unit or
rehabilitation) there is no question that a lower income housing
unit has been provided, and that it counts toward a community' s
fair share obligation/4. The second option, however, raises some
questions. fimong the existing body of lower income households some
live in substandard housing, and some live in sound units. If a
household living in one of the substandard units moves into an
existing sound unit, but no additional units are created affordable
to*lower income households, as long as the"number of lower income
households remains the same, there has been no net improvement in

3/0ne question that remains is whether the household can be
considered to have solved its housing problems if, by moving from
substandard to sound housing, its housing costs increase to the
extent that it is now paying an excessive share of income for its
shelter costs (this is what happened to a large number of lower
income households between 1970 and 1980). From a fair share stand-
point, however, its problems have arguably been solved, since it is
no longer in a defined fair share heed category. This begs* the
question, of course, of whether the household still suffers from a
genuine housing need. We would argue that, notwithstanding \ their
exclusion from the fair share calculation, they do, and that any
fair share compliance "solution" which assumes the contrary is on
its face invalid. While this may appear to be inconsistent with the
original decision to exclude financial need from the fair share
totals, it should be stressed that that decision was made on policy
grounds, and did not imply that no such need existed.
4/a residual question remains as to whether it is appropriate to
consider rehabilitation as meeting fair share goals when there is
no provision to ensure continued lower income occupancy, and local
market conditions suggest that the buyers of the rehabilitated unit
on subsequent resale are unlikely to be lower income households. In
vi?/j of the fact that the rehabilitation is clearly meeting a
defined present housing need, one must argue that it should be
cr-.v • i*7r-:j not wi th^t and inn the resale s^oblem, but sound public policy



mo

H0VSJA6-

/9SO

-/99O

1

li

1*

$ • • ' '

*.« ::!: i :

o

SIMPLIFIED REPRESENTATION OF RELATIONSHIP. BETWEEN LOWER INCOME HOUSING NEED
(FAIR SHARE) AND NEED ."FOR PRODUCTION AND REHABILITATION OF LOWER INCOME HOUSING


