Dtém’\’Cx\f\Gq G35 3 / é/XS
~ DoSr—TrHal Mamoandunn Submitted. 0N Beratc-oc ‘?‘“:(amwa\\,
AMAGRFEE'S Recpors o e Post-Thed Mavongunt ot Piscataway

- AfFeday - ©OF Aonallada B
- @R Ao MoalacW ' 5 ANONSIS O dar € o \d NS p

Mount Laure) 8WM Proposaed ( EGpert e ox *‘)
e Couty Ukey 10 yudglo

?QS$._J£L_
'\3.'\.3\47

M/ oo toae



- .
»

L

SRR ¥ v , , MLO00409E

KIRSTEN, FRIEDMAN & CHERIN
A PROFESSIONAL CORPCRATION

COUNSELLORS AT LAW

S ) 17 ACADEMY STREET . : MARGARET E. ZALESK!
“CRIGHARD E. CHERIN® R ! RO K. .
HAROLD FRIEDMAN NEWARK,N.J.07i02 Sonm K. ENRIGHT ~
JACK B. KIRSTEN® , : (201 s23-3800 '  SHARON MALONEY-SARLE
S PHILLIP LEWIS PALEY*® ) ’ ' S : Y LIONEL J. FRANK

EDWIN H. STIER

DENNIS C, LINKEN

: March 6, 1985
" JOSEPH HARRISON (1I930-19768) o :
MILTON LOWENSTEIN :

*MEMBER N.J. & N.Y, BARS
OF COUNSEL

SMEMBER D.C. BAR

Honorable Edéene Serpentelli
~Judge, Superior Court of New Jersey
Ocean County Court House
Toms Rlver, New Jersey 08754
- ’ﬁkRe:‘ Urban Leaguerof Greater New Brunsw10k | o
et al. vs. Township of Plscetaway et al. P
My dear Judge Serpentelll"
Your Honor may recall that, durlng the final week
of Trlal in the Plscataway Township matter, the Court permitted
‘counsel to examine a report prepared by Allen.Mallach relating
to’Freehold Township. Based upon my examination of that report,
and leave of Court granted durlng the Trlal I hereby respect—
fully submlt a Post-Trial Memorandum on behalf of the Township
‘of Piscataway relatlng to various aspects of the‘productlon of
‘a fair share humber for‘Piscataway Township, which’1~believe is
self-explanatory in all respects. | |
Simuitaneously copies‘ef the Memorandum are being

forwarded to Barbara Williams, Esq., attorney for the Plaintiff,

Urban League of Greater New Brunswick, and other counsel shown
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on the attached service list.
Thank you for your éourtesy and cooperation in this

 matter.;

VPLP:pmm.-~
EncloSures

cc: All‘Attorneys on the Attached Service List',‘
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' Durlng February, 1985 this Court extended leave to

Zstcataway Township to address a report entitled "An Analy~

sis of ‘the Freehold Township Mount Laurel Settlement Pro-

posal: The Problem of Fair Share Credits®, by Alan Mallach,

the expert retalned by the plalntlff Urban League (now

“Civ1c League ) of Greater New Brunswick. This memorandum

~seeks to analyze Mr. Mallach's report and apply'his con-

clusions to Piscataway.

- FACTUAL BACKGROUND:

Piscataway's area approximates 19 square miles.

Eff”fge'~7580 census, Piscataway's pdpulation; was 42,223;

accordingly, Piscataway's population density exceeds 2,200

persons per square mile, substantially more than double the

statewide 1980 population density (983 persons per square

‘~mile).

Plscataway s 1984 present need, both indigenous
and reallocated excess, has been calculated to be 678 units

by use of the prevaillng fair share methodology (hereinafter

referred to ae "the methodology®). Piscataway's prospective

need was calculated at‘3,066 units;: the 1984 fair share

number, therefore, is 3,744 units. 1In addition, another 448



units were staged for future rezoning. ,Therefore, Pis-
oataway‘s totalyyfairi share obligation-imposed by the
methodology’requires provision forx4,1921affordable‘housing
units, in the aggregate,
| - Throughout trial, Piscataway has.arguedithat the
above ‘calculation is unreasonable, for the tfollowing
»reasons, among others- | | '
| A. ‘The methodology a551gns a 20s% 1ncrement to

each mun1c1pa11ty to compensate for those municipalitles

| lacking suff1c1ent vacant developable land. 0bv1ously,yasi

Piscataway has 1nsuff1c1ent vacant developable land to meet

its fair share, the application of the 20% increment is -

1nappropr1ate 1n its case.‘
B. Piscataway is the site of the largest campus
of Rutgers, the State Univer51ty, and houses thousands of

students in dormitories,.single~student apartments, and

family housing units. Piscataway sought credits against its

fair share for such housihg. While substantially disagree—

E T —"
1ng, plaintiff diQiTEced Yto a "credit" to Piscataway s fair

share number, representing the 348 famlly housing units, to
be applied against Piscataway's reguirement to provide for

"low income"™ housing units.



_ c. Nearly 4,000 garden apartmeht units exist
within the Township;t}ot'less than 2,400 of which are‘
currently affordable by moderate 1ncoﬁe households:I These
affordable unlts are substantlally occupled by 1ower income
households:‘at least one census dlStrlCt, comprlsed wholly
of garden apartmeht ohits, bears a medlan household income
dramatlcally lower than the reglonal medlan.i]]kx addltlon,
‘the wedlan household 1ncome for tenants of mult1~fam11y

‘,Qunlts 1n Plscataway approx1mates £18,000, some s12, 000 below’

the medlan household 1ncome for 51ngle~fam11y unlts 1n the

‘lTownshlp. .
C?pprox1mately 1,200 51ngle famlly residences

‘ w1th1n the Townshlp are affordable by low income house-
holdsE] ‘

» prlate for each category referred to above, Plscataway also

Whlle Plscataway contends that credlts are appro~

‘suggests that the very ex1stence of those categorles demon—
strates its hlstorlcal commltment to the creatlon of a
housxna stock comprlslng numerous types of resxdential
dwelllngs sultable for occupancy by a varlety of income and

'earnlng classes.
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ARGUMENT

MODIFICATIONS:

Clearly, all parties agree that Piscataway lacks
‘sufficient vacant developable land to accommodate its fair}!%

share number.’ In light of that situation, Plscataway

‘respectfully contends that the appllcatlon of the 20%

1ncrement 1s inappropriate.

One further modification is relevaﬁt The method~
‘ology assumes that 82% of presently existing substandard and
0vercrowded units are occupiea by lower income housebons.

[Thls percentage is overstated by at least 25% and should be

reduced?]ﬁhe effecthgzgégls modification, adopted by Judge

L;/Skillman in e Ringwoo ecision, is to reduce PiScataway's

indigenous need by more than 100 units. Mr. Mallach's
report clearlyk suggests that this modification should be

adopted by- the  Court; Piscataway supports thisk’position.

ADJUSTMENTS.

The above modlflcatlons will produce a faxr’share
number before cons1derat10n of "credits” and adjustQ
ments". Ah analysis of ‘both “ctedits" and "adjustments“
forms the bulk of‘Mr, Mallach's report on Freehold Township,

treated below.
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" 'Mr. Mallach describes two areas of potential

adjustment:  first, adjustment"for past non-exelusionary

performance; second, adjustment to fair share allocations

in consideration of settlement.

ADJUSTMENT FOR PAST PERFORMANCE:

ss As to adjustment for prlor non- exclu51on, Mr.

- Mallach's report states.

"A~sense of falrness suggests that there
. is merit to the idea that a community

which has permitted a wide variety and

type of housing in the past, prior to

the Mount Laurel Decision and its strict

standards, receive some recognition for
- that hlstory. »

Mr. Mallach's ana1y51s addresses the comparison between

mun1c1pa1 medlan household income and regional median

household 1ncome, comprlslng a step in the methodology. ‘He

rconcludes that that comparlson does not sufficiently reach

the sense of fairness whlch he seeks. Piscataway agrees.
Plscataway s medlan household 1ncome is 102% of the reg1ona1

median 1ncome, a rather close ratlo. In and of itself, that

~factorksuggests,that Piscataway is comprised of a substan-—

tial number of householdskof low and moderate income and

confirms Piscataway's ante-Mount Laurel commitment to the

creation of a variety of housing types.



P

Mr. Mallach'sbreport,discusses "at least three
different~factors" which he deems relevant»inkdetermining
the extent to whichsalfair share number shouldkbe adjusted:

| vA;' First: kThe exteﬁt'to whichopast éerforﬁance

1 has ereaued housing units which are currently‘available
-~ or which w111 shortly bec0me avallable to lower income
households.; In Plscataway, at least 2, 400 garden apartment;
units (:Fe currently affordable by moderate income house~
holds: 1,200 ex15t1ng single femily unlts’and 348’student‘
:'familyvhousing units are curieutly affordable by lowd
"income households. The housing uniﬁs in these categories
comprise 32% of all Piscataway housing,'without;considera~'
tion of other existing units affordable by households of

moderate income. This data, considered together with Pis-

cataway's median income multiplier of 1.02 and the<fefsu$

referred to above, demonstrates clearly that a sub-

stantial proportion of affordable housing units are occupied
by households of low and moderate income. 1In addition,.‘
[?1scataway has voluntarlly rezoned substantial acreage to
accommodate hundreds of ant1c1pated Mount Laurel unltsil
Clearly, Plscataway has credibly sought to have ex1st1ng
affordable housing made available to lower income house—

holds.



B. Second: The extent to which a municipality's

past performance was a response to prior litigationkseeking

to make available affordable housing for lower income{,{,‘j‘k'

-hundreds of‘acres'td permit the construction of high density

(15 units to the acrey residentia1 development in several
a Zuﬁ“?naurel'l,‘substantial tracts of land formetiy‘zoned for

'vdeveiopmgnt atrqhigher‘ denéitiés, and subStantial acreége
< was ieiéned téuperhiﬁ'housing;at'a density of'10 units to
ﬁhe acrei] Ié addition, in direct response to Mount Laurel
I, the TownShip’cbmmissioned a fdir}housing analysis,
previously marked in'eviéénce in these proceedings, and
~ specifically rezoned_one additional site for high'density

: residentialvdevelopment consistent with Mount Laurel stan-
C.  Third: The extent to which a municipality's

apartments‘alohe comprise more than 30% of the Township's
housing stock; when the Rutgers family housing units
are included, the ratio exceeds one-third. Upon development

of the now vacant sites zoned for high'denSitY'residential

households. Prior to Mount Laurel I<:%iscataway had zonedFX

- areas of the Township. Furtheré[;n direct response to Mount]

pi6? residential developmentfwere rezoned to permit residentiall-

use, the proportion of high density housing in PiscataWay'

¢

past performance was “extracrdinary“.‘In Piscataway; garden o



will obviously be even greater.

| ‘Piscataway has olearly demonstratéd.that it has
boﬁh a substantial'percentage of rental housing and é median
income near or below the‘state or regional median.’iAccord—
'ingly,‘a sobsténtial aéjustment to Pisoataway'é faif‘share
ié not only appropriate but mandated byIMr. Mallach'!s report

and his conclusions.

ADJUSTMENT FOR SETTLEMENT:

Mr. Mallach next analyzes potential adjustments

dupon settlement Piscatawaykrespéctfully submits that,

-~ as applied to it, a ‘defendant in the "Mount\Laufel,II“
litigation, such analysis is miSplaced, for a number of

reasons.

First, in its 1976 decision, the Cocurt concluded

that Piscataway had fully met its obligation to house
indigenous low income households; to'suggest that Piscataﬁay
should have sought a settlement of an obligation which it

did not have is to be rather impractical. Secondg‘?isé

- cataway's 1976kfaif Share ob1igation was based upon an

allocation process found inappropriate by the 1983 Mount
Laurel II Court. Piscataway has long contended that it is
ineqguitable and unjust to expect it to have accommodated an

obligation which no one could have predicted prior to

-8~




April,: 1984 ‘when the fair share methodology was refined

into substantlally 1ts present conplex1on. Thlrd, a settle-‘

-ment would have aborted Plscataway s contentlon that a-
U/mun1c1pa11ty WIth 1nsuff1c1ent vacant developable land

dﬂﬂv should not be . compelled to comply w1th a fair share number
¢$ﬁdﬁ) - designed to accommodate mun1c1pa11t1es w1th no land llmlta—
P tlon and, therefore, unreasonable as to lt. This contentlon
fully conforms w1th the reasonlng of thls Court expressed in

AMG, etc., vs. Townshlp of Warren, authorlzlng any mun1c1— :

pallty to seek to reduce its falr ‘share number because 1t
lacks suff1c1ent vacant developable land. | kk
V Mr. Mallach s report concludes by recommendxng
that Freehold Townshlp receive a thlrty percent reduct1on in
.its fair share number.
| : The recommendatlon compels a comparison between
Freehold Townshlp and Plscataway,to determlne whether a
simllar adjustment is approprlate. Freehold Township boasts
4.a medlan household 1ncome whlch 1s 135% of the regxonal
“«,;' ' medlan:‘Plscataway s comparatlve statistic is 102%. Elghty—'
" two percent of Freehold Township'sehousing is single family
owner occupied;[Iess thah twoethirds of PisCataway's housing
is single family owner c‘wcupied.] Piscataway's' proportion

of tenant occupied dwellings, exceeding one third, is



sigfilar to the state wide proportion, thirty-eight é;;;;;EZ

Furthermore, it is unlikely thet the Freehold Township

population density approaches that of Piscataway, which, as
earlier pointed out, is more than twice the overall state
density.

This Court ‘'should not overlook the penallzlng

feffect of the non-adjusted appllcatlon of the falr' share"

methodology. If the purpose of the process is to extend to

each communlty a falr proportlon of lower income households,’

how can the Courtkloglcally conclude that extraordlnarllyi_te

wealthy communities who have historically zoned for nothing

\but low density 51ngle family housing units are now obliged

to rezone for fewer than 100 Mount Laurel households?{],

If Plscataway had zoned its vacant land in 1960 for low

density single—family housing as those communities did, does
the CoUrt have any doubt that Piscataway's humberkwould,be‘
dramatlcally lower° And if Piscataway had so 2oned is‘itk
not llkely that those "jobs created because Plscataway s
zonlng permltted such development might not have come to

Central New Jersey (and, perhaps, not to New Jersey it-

* Saddle River and Mendham, to name two.

-10~



self)? Would New Jersey have been the richer? Does not the
 fact that Piscataway has not been accosed of over-zoning for
industrial and commercial uses esen by its most severe‘
}criticsfreasonably demonstrate a basic fairness in the
 'Towﬁship9s land kuse reguiations requiring substantial
sreductions in its:corrent Mount Laurel oblioations9s Does
Plscataway s pre—1980 commltment to the establishment of a
broad varlety of land use now requlre that every vacant and _
'THSUItable acre in Plscataway be "Fount—Laurellzed"° ’

't The answers to these questlons have extraordinary
51gn1f1cance to a State which many observers feel is now
‘characterlzed by wall to wall people.” Plscataway has
‘previous’argued that the numbers deriveé by.the methodoiogy
‘are simply too high for‘reasonable implementation. To some
extent; the:proposals to “adjust“vand "credit" the fair
Share‘numbers;prooosed‘by e staunch advocate of the method-
ology should be viewed‘as methods to reduce the humbers‘to
lévels closer to reason w1thout 1mpeach1ng the basis of the
methodology 1tse1£ 7 |

‘ The abovek justlfles a substantlal adjustment to
Piscétaway's fair share number,‘at least to the extent
recommended for Freehold Township; if not to a greater

extent.

-11-
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CREDITS:

The last”part of Mr. Mallach's réport‘deals
with Ehe_concept of "credits"; only the first‘two sections
of his analysis bear on Piscataway.

Mr. Mallach concludes that no "éredit" should
Abe provided for group housing facilities. His conclusion is

'-reached in the context of a single group housing facility

~ located in Freehold Township; the number of occupants of |

Vthét facility are not indicated. In contfast, Piscat-

away hosts substantial numbers of college dormitories

housing thousands of students. The quantum of such extensive

"groupAquarters" should be given some consideration by this

Court in.termé}of prov?ding either a credit to, or an
adjustment of, Piscataway's fair share obligation.'

The second "credit" referred to in the Mallach
.report‘deals with garden apartment units in Freehold
'Township, fewer'thanwone-third of which are considered
uaffordabie toAmoderate’income households;‘ Mr. Mallach does
not extend an? cfedits'for those 247 affordable units, but
his‘report_does recomménd credits for certain lower inCOme
units located within a mobile»home park wﬁich are affordable

within low or moderate income guidelines and likely to

-12-



remain affordable for the immediate future.
[T&wo thoueand four hundred garden apartment nnits
g ,ﬁithin Piscataway are affordable by‘moderatelincome house-
holds, according to the uncontrovertedftestimonYZlPiScataway,“ S
has'in force and operating a[}entv1eveling“ordinane£f/ﬂdr;
“admlnlstered by a rent levellng board, whlch places ceilings
.Vr;r on annual rent 1ncreases. Therefore, most of‘the_affordable

'fapartments w111 continue to remain affordable to Mount

. Laurel'households.SThe census data clearly demonstrates

e median income of apartment dwellers in Plscataway is .

substantlally less than that of 51ngle famlly re31dent1al

households and w1th1n moderate income guxdellngs. This

s that substantial credits for existing apartment
unlts should be extended to Plscataway in the determination

‘of 1ts falr share number.

-m‘~FURTHER COMMENTS'_'

Two other areas deserve spec1f1c attention. Flrst,
fthe voluntary rezOning of substantial acreage, all deemed

'sultable for hlgh den31ty residential development by the

Court appointed expert, underscores Piscataway's commitment
Nl o " are :
to gaﬁE?EE;f; variety of housing within its borders.

While an adjustment for past performance, as Mr. Mallach

-13-



points out in his report, may be difficult to gquantify,

Acertainly Piscataway's entitlement to such adjustment. is

demonstrably clearer by such voluntary rezoning.
Second, w1th ‘respect to the issue of settlement
generally, it should certalnly not be sufficient to inquire

merely whether the municipality has isg;led\ggwnpt.

The tacit assumption, of course, 'is that it is more "reason-

fable? for a municipality to settle then to litigete. That
- assumption is correct only if the parameters of any proposed

 settlement are "reasonable." One test of reasonableness may

well be to compare proposed settlement offers with existingk
settlements in other municipalities.

Most settlements which have been reached require

the settling municipality to zone for a mere fraction of the

fair share number. For example, Parsippany-Troy Hills,

whose Ffair share number was‘computed to be 3100, settled
(with the Office of the Public Advocate) upon a fair share

number of 1500, permlttlng existing re51dent1a1 development

to count as credits for 1200 of that number, and, therefore,

'rezoning for only 300 acres. If the Office of the Public

Advocate concluded that such a settlement conformed to the
public interest, why does the plaintiff persist in seeking

a resolution reguiring substantially greater rezoning for

~14-



’development w1th a view towards conservatism. Indeed

Piscataway? Settlement might be an appropriate criterion

only where the parties can effect reasonable compromises, on

both sides.

At no time‘has Piscataway postured regarding

‘settlement ‘ Plscataway s p051t10n has been consistent:

based upon whatever crlterla,’standards, modifications or

adjustments apply, Plscataway has fairly complied with the

‘mandates and the'restrictions‘cf Mount ‘Laurel II.'Piscataway

'has cons;stently argued that the appllcatlon of the method-<

ology to a communlty as densely populated as Plscataway with

~its limited vacant acreage will create untoward, unaccept-

able, unwOrkable andvimpractical results. |

| At least one municipality has "settled",_ohly
later’to seekttcvvacate'the settlement. Piscataway 1is
hardly in»that’posture.v<§iscataway took a 1eadihg role in
the~presentatioh cf fme defenee on remand and has argued
vvehemently thathitsuuniéue characteristics reqhire unique
treatﬁenti>‘ | | | B

| Throughout the‘trial, plaintiff's‘witneeses

have contended that it is important to treat of Mount Laurel

methodologlcal alternatrves were chosen because they pro-j.°i

duced more conservative numbers. Keeping in mind the‘f

-] 5



necessity (as recognized by the Mount Laurel II Court) to

retain appropriate planning strictures, and to develoP'Mount

Laurel housing‘reasonably consistent with the character of
the communitykso as not to subvert that’existing character
by overly dense development, Piscatawev's existihg zoning
ordlnance reasonably complles with the Mount Laurel II

: mandate.

" Accordingly, PiscatawaY's'fair share Should bek

determined conservatively, based upon con51derat10n of

Plscataway s limited vacant land and dlverse hou51ng stock.
Plscataway, further, respectfully renews its
request that the Court visit the Township, examine the

vacant sites discussed at length during the course of the

trlal ‘and view the existing housing stock Piscataway

remains convinced that such an examlnatlon w1ll compel

the conc1u51on that the Township has not treated of its

‘zoning powers so as to be deemed "exclusionary" in any

respect;

ectfu ly ard Flncerely,

PF LIP [RAEWIS PALEY
!

March 6, 1985
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A Introduction

The Township of Piscataway has fi]ed with this Court a "Post
‘Trial Memorandum®” which purports to comment upon "An Analysis of
the Freehold Township Mount Laurel Settlement Proposal: The Problem

of Fair Share Credits" (hereinafter Freehold Report), authored by

plaintiffs' expert witness in this case, Alan Mallach. This report

was prépared and filed with the Court in the context of Mr.

Planned Communities v. Townsh1g of Freehold ~- a case in which

Freehold submitted to the Court a broposa] to sett]é without the
extensive and protracted litigation which has transpired in the

matter sub judice between plaintiffs and The Township of Piscataway

since 1974, |

Despite the extensive history of this litigation and the
deficiencies of the ordinances of the Township, defendants contend
they are entitled to "credits", "modifications" and "adjustmeﬁts"
to reduce, and in fact abolish, their obligation to provide low and

moderate income housing under Mount Laurel. These assertions are
1

- This brief and Mr.

a?legedly based on the Freehold Report.

ckddkhkkhkkk ok

While the Court granted the Township of Piscataway perm1ss1on to
respond to the Freehold Report, plaintiffs submit it is too late
for Piscataway to attempt to reopen the record and make additional
factual assertions by means of the vehicle of a post-trial
memorandum. However, given the nature of the factual contentions
made by Piscataway, plaintiffs have had no alternative but to file
the Affidavit of Mr. Mallach and to affirmatively respond to the

matters railsed by defendants in this Memorandum.




Mallach's affidavit will show that defendants have not met their
burden of establishing entitlement to such reductions. The

deductions sought by defendants are not accurately premised on the

Freehold Report, proper planning considerations, or the evidence in
the record of this 1itigation; | |

For ease df consideration by_the Court, this Memorandum will
follow the order and format utilized by the Township of Piscataway
~and comment upon each isgue raised §§£ig§im.
II. Credits

(A) 2400 Garden Apartments and 1200 Single Family

Residences

In the Freehold Report, Mr. Mallach specifies that a "unit

which can count as a credit toward a community's fair share

oblfgation is one which can legitimately substitute for é unit that

would otherwise be provided through that community's Mount Laurel

éompliance program.” (FR, p.2)(emphasis added). He stresses that
’a net increment in the housing stock must result. (FR, p.5). This
net increment in the pool of éound housihg'avaiiab]e to. the lower
income population can result.either by new construttion,‘by.
rehabilitation of a substandard unit currently occupied by a Tower
income household, or at least in tHéory; through the filtering |

process, i.e., when a household moves from a substandard unit into



a sound unit not previously available to lower income households.
(FR, p.5). | |

Mr. Mallach concludes that the most obvious legitimate credit
is for hoﬁsing constructed or rehabilitated Withih a community
fair share. (FR,,p.8). Significantly, nowhere in its Memorandum
does the Township of Piscataway contend that the 2400 garden
apartments or the 1200 singie family residences for which it seeks
a "credit" Were constructed or rehabilitated subsequent to the 1980
cut-off date. More importantly, there is no such evidence in the-
record. As Mr. Mallach's affidavit shows, no multifamily units
have been constructed in PiScataway since 1970. (Aff. Para. 12(b),
p.7). | | ' |

With respect to housing constructed prior to 1980, Mr. Mallach
determines that an award of credit must be grounded on the premise
that filtering does cbntribute to meeting those housing heeds.
Only if filtering exists aﬁd is a significant factor, can one
assume that akunit becoming aVaf]able in a pre-1980 housing project
is part of a prdcess resu1t1ng in é net increment to the lower
income housing stock (FR, pps. 9;10). It must be uﬁderscored that

he specifica]]y states in the Report that: "The simple existence

of a potentially affordable unit, therefore, is not of great



significance." (Id. at p. 10) (emphasis added). It is, at best,

only to the purported existence of such units that the Township of
Piscataway's contentions relate. The standards which Mr. Mallach
indicates must be demonstrated by the Township have not been met:
| (1) Becomes available during the fair share period;

(2) Is occupied, when it becomes avai?ab]e, by a lower

income household, who is spending no more than an

appropriate share of its income to live in that unit;

and |

(3) Exists within a mérket in which additional uﬁits

affordable to Tower income households are being

simultaneously made aVéi]able through informal

increments to the housing stock after 1980

(FR, p. 10). |

The Township of Piscataway merely states in its Memorandum 1in

a conclusory fashion: "Nearly 4,000 garden apartmeht units exist
within the township, not less_than 2,400 of which are currently
affordable by moderate income households. These affordable units
are substantially occupied by Tower 1ncbme households; ..." (DM,
- p.3). As Mr. Mallach iﬁdicates in his Affidavit, 1980 Census data
does nof suﬁport this unsubstantiated‘b]anket statement nor’does'

the record in this case. (Aff. Para.8, p. 4-5). Moreover, the



defendant.does not allude to, let alone establish, any of the
criteria (1), (2) and (3) set forth above. It is to be noted that
Mr. Mallach expressed a serious question about allowing credits for

pre-1980 private market affordable housing in the Freehold Report.

(FR, p.10). He found such a credit to be an "inherently unstable"
solution to Tower income housing needs even if the criteria were
established (which in‘this case have not been established) in the
~absence of means to ensure continued lower income affordability or
“occupancy. er. Mallach, fn his Affidavit (Para. 8, p. 4-5) clearly
indicates that the existence of a rentylevelling ordinance in "
Piscataway does not provide the requisite assurances. Accordingly,
since the defendant has not satisfied any of the bases out]ined'in

the Freehold Report, credit for the garden apartments should be

disallowed by the Court. It is to be noted that no credits for
~such units were recommended by Mr. Mallach in Freehold.

The same situation is true for the 1,200 single family units
which defendants claim aS a credit. Again, only an assertion is
made that: "Approximatély 1,200 single family residences in the
Township are affordable by lTow income households" (DM, p.3),
~without any evidence provided whether these units are pre- or post-
1980'units{ Even more significant1y, if post-1980 units, thefe has

‘been no evidence to show whether these units are {(a) available for



‘purchase at the present; (b) would be affordable, if available, or
(c) would bé purdhased by lTower income households assuming such
affordability. This provides another instance where the data
supplied in Mr. Mallach's affidavit (Aff. Para. 9, p. 5) leads to
the oppoéite conclusion. As a result, the 1,200 single family
residences also provide ndybasis for a credit agafnst the fair

share of Piscataway.

B. Group Quarters

The Freehold Report provides no justification for defendants

to allege that credit should be accorded for dormitories, single
student apartments and family housing units of Rutgers University
(DM, p.3). In point of fact, the Report argues against the
application of credits for such a purpose:

"Although they are a part of the population, there

are good reasons for excluding the institutional pop-
ulation from the fair share calculation, as was done in
the Warren methodology. They are, for the most part,

only their shelter, on others, and in most cases some

form of public entity. Furthermore, their accommodations
are not provided (as a general rule) through a marketplace
process, but through the intervention of public or private
nonprofit entities. Particularly to the extent that they
are public facilities, it is 1likely that the provision of
such institutional facilities as indicated above has not
been significantly affected by municipal exclusionary
zoning or other land use practices, which is the issue at
‘the core of the Mount Laurel decision, which in turn is
the starting point of this entire discussion. (Footnote
omitted). The fundamental inconsistency between the




notion of credits in this area and the essence of the fair
share obligation becomes apparent if one bears in mind the
underlying principle behind the grznting of credits;
namely, whether the unit in question can readily be
substituted for a unit in the community's Mount Laurel
campliance package." (FR, p. 11).

The record of the trial of this matter provides the data in
support of plaintiffs' position that such group quarters do not .
constitute housing for purposes of’fair share methodology or the
census of housing. |

However, the record does not reflect an admission by Mr.
 Ma11ach or the plaintiffs that "plaintiffs did accede to a credit
to Piscataway's fair share number, representing the 348 family |

units as asSérted by defendants. Mr. Ma]]ach,'who testified

as to this issue states:

[Wlhile acknowledging that these units might

be considered fair share credits, plaintiffs

noted that no evidence was submitted as to the

extent to which these units were indeed occupied by
lower income households, so that no basis was offered to
determine how many, if any, of the 348 units should
indeed be)considered fair share credits. (Aff., Para.
79 p. 3"'4 . ' o

In the absence of such evidence in the record, no factual
‘basis exists for the Court to conclude the 348 units are to be

~credited against the fair share of Piscataway.

C. 20% Vacant Land Factor
Whi1e defendants place theirvcontention regarding the 20%

factor under the subheading of "credits", they seek to have the




Court totally disregard application of this factor on the grounds

- that since Piscataway has insufficient vacant developable land its
application is "inappropriate." (DM, p.3). The 20% vacant land
factor waskéstabTishedvby this Court in AMG as a parf.of the
methodology and thus serves as an integral element in its
imp]ementatioh. Such a wholesale elimination of a crucial part of
the established methodology should not be accomplished absent
objective evidence in the record which directly provides a basis as
to support a deviation of this nature. Again, a dearth of evidence
exists in the»recprd to specifically support the necessity of a
modification of this magnitude to the formula, and defendants cite
none in their Memorandum. (See Mr. Mallach's Affidavit, Para. 4

through 6, p. 2-3).

II1. Modifications
The defendants argue that the Court should apply the
modification of the methodology adopted by Judge Skillman in the

Countryside Properties, et al. v. Mayor and Council of the Borough

of Ringwood, et al. decision. That modification consists of

altering the method of determinihg the present and indigenous need
more accurately to ref1ect in a different way the percentagevof
substandard housing that is actually occupiéd by lower incomé
househo1d$ (FR, p.21). Contrary to the defendants' assertions, Mr.

Mallach in his report regarding Freehold Township, did not "clearly
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suggest that this modification be adopted by the Court"™ (DM, p.4).
Mr. Mallach stressed in his attached affidavit that the 
modification should not be adopted without first making a full
evaluation and comparison of the alternative methodo1ogiés. (See
Affidavit, para. 10, p.5.) Even if the’Cdurt agrees with the
defendants' contention that the 82% assumption (82% of substandard
housing is occupied by lower income househo1ds)kis invalid, the
Court would be ill-advised to adopt an alternative percentage
figure without first conducting a full evaluation and comparison of
the methodologies. Also, the Court should require the defendants
to show both why the 82% figure is invalid as applied to it and
what the percentage figure should be. It should be noted that the
defendants failed to raise this issue at either the trial or the
vacant land hearing. The defendants should not be permitted to
raise an issue after the trial has ruh its course. Moreover, even
if this "modification”" were to be utilized, Piscataway still is a
long way from meeting its fair share.

IV. Adjustments to Fair Share Other Than Credits

First, it should be noted that the adjustment section of the

Freehold Report, upon which the defendants rely, was prepared by

Mr. Mallach pursuant to a proposed settlement of the litigation in
that matter; The only adjustments recommended in the Report

concern adjustments awarded in consideration of Freehoid Township's
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good faith efforts to bring about 2 settlement and achijeve

voluntary compliance in the face of Mount Laurel litigation. That

was the context in which Mr. Mallach's report was written and it
would be misleading to contend that the character of the instant

matter approximates the context within which the Freehold Report

was produced.

As the Freehold Report indicates, there are potentially two

~areas of adjustment that exist: The first concerns an adjustment
for the past non-exclusionary performance'of a community. The

second potential trigger of anladjustment is cooperative and non-
obstructionist behavior on the part of a community in the form of
efforts to achieve a negotiated settlement of the litigation and

compliance with the constitutional mandate of Mount Laurel. Both

of thesé serve the salutary public po]icy of encouraging voluntary

compliance with the requirements of Mount Laurel.

A. Adjustment For Past Performance

1. The Past Performance of Piscatawax

- "The municipal obligation to provﬁde a realistic opportunity
for low and moderate income housing is not satisfied by a good
faith attempt. The housing oppbrtunity provided must, in fact, be

the substantial equivalent of the fair share." Southern Burlington

County NAACP, et al, v. Township of Mount Laurel, 92 N.J. 158, 219

(1983) [hereinafter "Mount Laurel II"]. "Good or bad faith
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[is] irrelevant." Id. In order to make that determination, a
court should Took objectively at whether or not a “muhicipa1ity has
in fact provided a realistic opportunity forbéonstruction df lTow
and moderate income housing." Where the court does not find

~evidence of such an opportunity, the municipality has failed to

satisfy its Mount Laurel obligation. Id. at 221.

A municipality attempting to prove its satisfaction of a fair
share obligation, or attempting to justify iis'failure has the
burden of proof by a preponderance of the evidence. A "definite
presentation of facts" must be made on the parf of a defendant-
municipality.” 1Id. at 223. Defendant Piscataway has not met this
‘burden.

Chief Justice Wilentz's introduction to Mount Laurel II

explicitly states the thrust of the decision: "to provide a
realistic opportunity for housing, not Titigation." Id. at 200.
The experiences of the plaintiff in its dealings with Piscataway
have been precisé?y fhe opposite of the goal referred to by the
Chief Justice. .Not only has the Township of Piscataway been a
,defendant in this case for eleven years, but it has continued to
generate litigation, rather than work towards comp]iance.with the

precepts of Mount lLaurel.

Urban League v. Carteret was brought eleven years ago by the

National Committee Against Discrimination in Housing, challenging
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the zoning ordinances of 23 of the 25 municipalies in Middlesex
County. During the first trial, a majority of the cases were
settled, or it was determined that a fair share obTigation did not
exist. Id. at 343-46. Piscataway Township was one of the 23
municipalities included in that initial lTitigation. Eleven years
later, the opportunity for affordable hcusing remains unmet in
Piscataway. L |
Piscataway has contihued»to argue that their fair share has
been satisfied, and to contend that their zoning ordinances
werg@ufficient. These argquments were rejected as faf back as Judge
"Furman's decision in 1976. |
The trial court concluded that an unmet need for lower income
housing existed in Middlesex County; and that the exclusionary
practices of the defendant municipalities was largely responsible
for that unmet need. Id. at 343.
In particular, Piscataway's exclusionary ordinances included:

1. severe restrictions on mobi]e’homes;»

2. restrictions on multi-family housing;

3. restrictions not necessary for’health and safety,

or required by good planning practices;

4. the limitation of apartmenfs, efficiencies and

one-bedroom unifs. Id. at 344.

Judge Furman found that the zoning practices of Piscataway
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were in violation of Mount Laurel, and ordered that the Township

take affirmative steps to encourage the construction of lower
income housing. " Such steps could be accomplished by uti]izing'
‘mandatory sét—asides and density bonuses, and pursuing federal andr
state housing subsidies. 1Id.

' Piscataway, along with six other municipalities, appea]ed
Judge Furman's decision. The Appellate Division reversed the trial
court’'s Order, finding that the "region” utilized by the trial

,cburt was erroneous. 170 N.J. Super. 461 (1979). Mount Laurel II

~reversed the Appellate Division's decision remanding to the trial
court. for further proceedings regarding regional definition,
regional need, establishment of fair share number, and revision of

various ordinances. Mount Laurel II, 92 N.J. at 349.

Plaintiffs have sought‘and been granted restraints against’the
Township, preventing it from using up its deveTopabTe land.’
Restraining Orders were issued against the Township of Piscataway
on May 7, 1984, June 26; 1984, November 5, i984, and Deéember 11,
1984. Each request for restraints was instituted to prevent
Piscataway from violating its constitutional obligation to providé
realistic opportunities for the construction of low and moderate
income housing. Each was brought against the Township because of
"its insistence on granting approva1s fdr development despite the

constraints imposéd by its lack of vacant land. The p]aintiffs
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have continuously been in a position of potentially suffering
irreparable injury and it has only been through the issuance of

restraints by this Court that the status quo has been maintained.

It is to be noted that Piscataway's interlocutory appeal with
respect to the restraints was refused by the Appellate Division and
the Supreme Court.

Defendants' Memorandum reflects a fair share number of 3,744
units of Tow and moderate income housing for Piscataway by applying

the AMG methodology (AMG Realty Company, et al. v. Township of

o o e s e

The AMG methodology was held to apply to the Urban League case in
‘the Court's Letter Opinion of July 27, 1984.

There has been an extraordinary growth rate in Piscataway 1in
the past decade in both employment and rateables. Between 1972 and
1982, 16,761 jobs were added to émployment stock, while during the
period of 1970 to 1980, only 2,234 housing units were added. 1d.
During this period Targé amounts of Tand have been developed, and
substantial land has become unsuitable for residential development
as a result of its}proximity to adjacent non-residential
development. (Mallach Affidavit, 5/1/84, para. 5).

Despite 1£s assertions that;ft is unable to meet its fair
':sﬁare obligation, Piscataway has provided opportunities for

commercial and office development, exacerbating the need for
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affordable housing, yet providing ncne. The Township's growth

‘policy reflects the cavalier attitude of the township's governing

body and its planning board toward its Mount Laurel ob]igétions.

| Moréover,Piscataway has not made sincere attempts to revise
Cits zoning ordinances to guarantee realistic housing opportunities
for low and moderate income households.

The only attempts by the Township to amend its zoning

- ordinances were made in 1978'when it established a pianned
residential development zone (Ordihancé No; 78-27) and enacted
another ordinance to regulate the new land use -- a Planned
Residential Development Ordinance (Ordinance Nd. 78-28). Neither

satisfies the requirements of Mount Laurel II.

In order to provide a "realistic opportunity" for the
development of low and moderate income housing, municipal
ordinances must include a mandatory set-aside. Id. at 267. (See

A. Mallach, "Expert Report on Mount Laurel II Issues," prepared

12/83 - Sections A & B, [hereinafter “Expeft Report®].)

A density bonus has been avaiTab]e in Piscatawéy since 1978,
but it is inadequate. Iis application depends upon a'f]uctuating,
and often scarce éuppTy of Federal énd State housing subsidies. Id.
at 263. The density bonuses are availab1e'if low or hodekaté
income housing plans are ihc]udéd in p]annéd residential zones. It

does not provide an assurance that the Township will be able to
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meet its obligation to fulfill those housing needs. Id. at 217.
A number of other major flaws still exist in the Piscataway

1. They fail to provide resale or rental price
controls to ensure that housing continues to
be affordable to low and moderate incomé households.
2. There are no phasing-in requirements for low and
moderate income units to balance developments.
3; There are no provisions for f]exibi?ity;regardiﬁg'
residential mix,‘hon-résidentia] and open space
requiréments, and plan modffications.
4. The maximum gross density of eight units per acre is.
inconsistent with maximum gross densities for
townhouses, garden apartments or other types of

multifamily residential development. ("Expert Report",

supra, paras. A & B; p. B2 & 83).'
| Another significant issue is the modest number of acres
presently zoned for planned residential development. Piscataway's

Fair Share Housing Study,’prepared in May of 1983 by the Piscataway

- Township Division of Planning and Development, identified only 164
acres for PRD. Plaintiff's expert, Alan Mallach, in his December

1983 ‘Expert Report on Mount Laurel II Issues in Urban League of

Greater New Brunswick v. Borough of Carteret, et al., calculated
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that only 492 units of low and moderate inccme housing could resuTt
from so few acres. ("Exbert Report", p. B3). This number is only a
fraction of PiscataWay‘s fair share obligation.

The municipal‘ordinahces in Piscataway also contain provisions
that go beyond the Township's need to protect health and safety;
and are also excessively cost-generating. Illustrative are the
requirements that PRDs contain a minimum of 30 contiguous acres
(New Jersey Municipal Land Use Law requires only a 5-acre
‘minimum. N.J.S.A. 40:55D-6); buffers‘and screens be installed
along the entire perimeter of land tracts; an Environmental Impact
Assessment be prepared for each tract regardless of whether areas
are classified as‘environmentally sensitive; preparation of an
Educational Impact Statement which is an unnecéssary expense of

dubious value, and should be deleted, etc. (See generally, "Expert

Report," supra, para. C, p. B3 to B5.)
Piscataway's zoning ordinances also prohibit'the development

of mobile home pakks, a measure which may be necessary for the

Townéhip to satisfy 1ts Mount Laurel obligation. See 92 N.J. at
275. |

2. Piscataway's Claim for an Adjustment Based on

Past Performance

The defendants purport to base their argument for such an

adjustment on Mr. Mallach's treatment of the subjéct in his
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Freehold Report. Upon careful scrutiny, however, one is able to

detect a rather blatant manipulation of the analysis by the
~defendants. First; the defendants note that Mr. Mallach's Report.
cites three different factors that should be considered in
determining whether an adjustment should he granted af all, and if
so, to what degree. The factors as contained in the Mallach Report
~are as follows:

(1) The extent to which the past performance has created
units within the community which can be shown to be
available at present to Tower income households, or will
become available during the fair share period under
consideration.

(2) The extent fo which the past performance was a
conscious or deliberate response by the community to the

constitutional mandate set forth in Mount Laurel in 1975

and in Oakwood at Madison, Inc. v. Twp. of Madison, 72

N.J. 481 (1977). (Footnote omitted).
(3) The extent to which the past performaﬁce for which
-.an adjustment was sought was indeed extraordinary. ‘(FR,-
p.15) | |
From the plain 1anguagé of the Repoft, it seems logical
that each of the ébove factors was intended to be applied

to the parficular.e]ement of past performance offered by
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a municipality as grounds for awarding an adjﬁstment in

its fair share obligation. The defendants chose not to follow
‘this logical approach, however. Instead, Piscataway's past
performance is discussed somewhat haphazardly; the defendants
‘neglect to app]y each factor to the particu]ér element of past
performance. In contrast, we will eva]uaté each of the

elements of past performance suggested by the defendants as
warranting adjustments. | |

| First, the defendants note the existence within Piscataway of
2,400 garden apartment units, 1,200 existing single family units
and 348 student family housing units. (D.M., p.6) It should be
‘noted that there has been some disagreement as to the current
affordability level of these units (especially the single family
units), not to mention their prospective affordabi1ity considering
the possibility of conversion and the relative dearth of effective
rent control and income qualification provisions. (See Affidavit,
paras. 7 through 9, p. 3-5.) Thé student family housing cited‘by

the defendants should not be considered’within the Mount Laurel

context because‘it is’institutionaT‘in-nature. (See discussion,

. supra p. 7-8.) | |
Bﬁt,'these considerations aside, before an adjustment can be

awarded as recognition for these elements of past performance, the

eTements should be evaluated in light of the other two factors of
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the three noted by Mr. Mallach. The second factor has to do with
thé extent to which the past performance under consideration was a
conscious or deliberate action taken by the municipality in
wecognition of its constitutional obligation as constru=d in Mount

Laurel I (1975) and Oakwood at Madison (1977). A11 of the garden

apartment units cited by the defendants were constructed well

~before the Mount Laurel I decisicn. The single family units

referred to by the defendants were not the result of any deliberate

response to Mount Laurel I. The student housing cited by

defendants is not even relevant under this factor because its
‘creation was the result of actions taken by an independent entity,

‘Rutgers University, and not those of Piscataway Township. And

Piscataway tried to keep it out. See, Rutgers v. Piluso, 60 N.J.
142 (1972). |
The third factor is the extraordinariness of the performance.

Even if these units had been the result of Piscataway's response to

its Mount Laurel obligation, which they clearly were not,.it would
be a rather strained argument to claim that this kind of response
Was somehow extraordinary. With regard to the garden apartments,
as'Mr. Mallach noted, "many, even most, suburban municipalities
have aﬁproved at ?eaSt §ng multifamily housing." (FR, p. 15)
{emphasis in original).} |

The defendants also note the fact that Piscataway has a‘median
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income multiplier of 1.02 (i.e., median income of Piscataway is
102% of the recgional median). It is not reasonable to assume that
Mr. Mallach meant to imply in his Report that because a

| municipality is near the regional median income level the

| municipality cén be deemed to have gone out of its way to ﬁrovide
lower income housing.  The median income level of a community is a

result, for the most part, of historical patterns that developed

well before the Mount Laurel era. (See Affidavit, para. 11, p. 6.)
A town that possesses a median income level substéntia11y below the
regional median might be able to argue that that has some facial
significance with regard to its commitment to proViding affordable
housing. However, given that Piscataway's median income level is
not substantially below, but is, rather, above the regicnal median,
the defendants are in any case not in a position to make such an
argument. (Id.)

| The defendants make a number of assertions regarding zoning

and rezoning undertaken in Piscataway.2 Unfortunate]y; and

khkhkkhkhhkdkkdhkhkhkhddx

2"Piscataway has voluntarily rezoned substantial acreage to
agcommodate hundreds of anticipated Mount Laurel units."™ (DM, p.
6). ‘
"Prior to Mount Laurel I, Piscataway had zoned hundreds of acres to
permit the construction of high density (15 units to the acre)
residential development in several areas of the township." (DM, p.
7). . ) .

"[T]n direct response to Mount Laurel I, substantial tracts of land
formerly zoned for residential development were rezoned to permit
residential development at higher densities, and substantial
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inexplicably, the defendants fail in each case to specify the
particular zoning ordinance or ordinances to which they refer. The

enly initiative taken by Piscataway in the way of zoning to meet

its Mount Laurel 6b1igat10n that could arguably be of any
significance has been the amendment of its ordihances to establish
“planned Residential Development Zones" (PRDS). .
Ordinance number 78—28 was enacted in 1978 to establish the
PRD zones. As pointed out in Mr. Mallach's "Expert Report" of
December 1983, (see, previous discussion, supra, p. 16-17), these
ordinances are fraught_with inadequacies: They do not include a
mandatory set-aside; they do not provide for resale or rental price
ccntrois to ensure fhat units continue to be affordable; they do
not require the construction of JTow and moderate income units with
the balance of the deve]opment@ they do not provide sufficient
flexibility in terms of residential mix, non-residential and open
space requirements and»p]an modifications. {"Expert Report", p.
B2). Mr. Mallach noted that even if the entire PRD zone
were available for high density residential
development and, assuming a 20% mandatory
set-aside and an average gross density of
15 units per acre, this amount of land
could accommodate only 492 units of low and

moderate income housing. ("Expert Report", p. B3).

This would fall far short of Piscataway's fair share obligation.

ki kkAhkkhkhkkhkhkhkkhikhix
acreage was rezoned to permit housing at a density of 10 units to
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The defendants, by their vague references, may have also
intended to offer their "RM" (multifamily residential) zoning for
consideration. Mr. Mallach has noted that: |

The Township's present and proposed RM
zones appear to be largely developed
and designed to reflect existing garden apartments.
In that event they would not be relevant to the
satisfaction of the Township's fair share obligation.
If the Township includes the RM zone as part of its
fair share remedy, the provisions governing
this district which contain a number of cost-
generating features would have to be deleted or
modified. ("Expert Report", p. Bl, n.l).
It would appear that most of the units in the RM zone were built
prior to 1980. The RM zone ordinances make no provision at all for
lower and moderate income housing. |

Neither of these zoning ordinances fare very well when

measured by the three factor test recommended in Mr. Mallach's

Freehold Report. First, neither can be said to have created to any

significant degree units within the community that can be shown to
be available at present or in the immediate future to lTower income
'households. ‘As noted above, even under the most generous |
‘extrapolation, the PRD zoning with its voluntary density bonus
could be'couhted on for only a marginal total. The RM zone, as
‘noted alsc, for the most part represents the already existing

garden apartment stock and thus, without more, are not relevant for

dhkdkrhkhhkhrhkkkhhdhhhd

the acre." (DM, p. 7).
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the satisfaction of Piscataway's fair share obligation.
Second, while the defendants might reasonably argue that this

zoning was in some way a deliberate response to its Mount Laurel

obligation, one could not credibly argue that these were sincere
initiatives intended to fulfill the municipality's obligation to
provide a realistic oppoftunity for the construction of low and
moderate income housing. An objective assessment of this zoning
would compel the conclusion that this was, to be sure, a
"deliberate respaonse by the community"; however, it was a response
not to carry out its constitutional duty, but to create a mere
illusion of compliance.

Third, since neither of the zoning actions taken can be said
quo -- these ordinances cannot be said to represent extraordinary
initiatives on the part of the municipality.

The defendants contend that in direct response to Mount Laurel

| Il they commissioned "a fair housing analysis," which resulted in
the rezoning of one additional site for high density residential

development. This action, as the defendants acknowledge, (DM, p.

Madison, but rather, in response to Mount Laurel II. Thus, under

the second factor in the analysis it would not merit consideration

for an adjustment., Significantly, the Report to which the
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defendants apparently refer is that prebared by the defendants'
expert, Lester Nebenzahl, in the context of this very litigation,
and thus cannot be Tooked upon aévbeing the kind of unilateral and
selfless éCtion that the defendants attempt tq’imply.

Finally, the defendants draw attention to the fact that the -
‘percentage of rental housing within Piscataway is substantial. (DM,
pp. 7-8) As Mr. Mallach points out in his Affidavit, this level
is not}extraordinafy for fhe region; four of the other nine
similarly situated townships in Middlesex County are comparable to
or greater fhan'Piscataway in terms of their percentage of rental
housing. (See Affidavit, para. 12, p. 7-8.) Again, as has been
noted, (supra, p. 21), most of Piscataway's rental housing was

created well before the Mount Laurel I decision -- and, therefore,

was not a response to the Mount Laurel mandate. Also, as noted

previously, there are serious questions regarding the affordability

of this housing in Piscataway. (See Affidavit, para. 8, p. 3-4.)

. Adjustments for Voluntary Settlement

As Mr. Mallach noted in his Reporf, “Tt]lhere are strong public
‘policy arguments in supportkof offering incentives for settlement."
(FR, p. 16). Mr. Mallach lays out three different points at which
voluntary compliance can be deemed to have begﬁn:

(1) A settlement which is negotiated only after an

an extended period of pretrial preparation, or even after
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the beginning of trial (the distinction is not considered
of great substantive weight);‘
(2) A settlement where negotiations begin expeditiously
after a suit has been fi]ed,‘before any substantial
pretrial activity has taken place, and where a settlement
is a]so reached expeditiously; and
(3) A communify has enacted a program ofAvoTuntary

compliance with Mount Laurel, without any lawsuit having

been filed, and seeks court approval in order to have a
formal determination of its fajr share obligation, and
to obtain the six-year period of repose offered in Mount

Laurel II. (FR, p. 17)

The defendants' conduct in this matter cannot be said to
correspond to any of these threshold levels of compliance. As Mr.
Mallach has indicated ih his affidavit the defendants have
"rebuffed every effort tc settie this litigation." (Affidavit,

‘para. 13, p. 8). It bears repeating that the Freehold Report, from

which the defendants attempt to wring their arguments, was produced
in the context of a settlement. Like Freehold, six of the eight
remaining original defendants to this litigation have reached at

least partial settlement with the Urban League plaintiffs without

the need for continued adversary proceedings. Those settlements

iﬁvolved7a variety of arrangements negotiated between themselves
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and plaintiffs so as to reasonably resolve the municipalities'

Mount Laurel obligations. Piscataway made no such efforts; on the

contrary, they have fought the imposition of a fair share for the
better part of a decade. The defendants should not benefit from
their reca]citrancy.. |

The defendants argue that in 1976 "the court concluded that
Piscataway had fully met its obligation to house indigenous low
income households." (DM, p. 8) The defendants go on to imply
that this decision relieved Piscataway of any further obligation
and, therefore, the defendants cannot have been expected to have
'sought settlement of an obligation that was non existent.

The fact of the matter is that Judge Furman did not decide
only that Piscataway had no unmet indigenous need; he also ruled
that Piscataway had to shoulder a portion of the regional need
projected to 1985. Judge Furman determined in 1976 that
Piscataway's share of that regional need was 1,333 units. Urban

League of Gréater New Brunswick v. Borough of Carteret, 142 N.J.

Super. 11, 37 (Ch. Div. 1976). As was emphasized by the Supreme
Court, Piscataway was required by the trial court to "do more than

just refrain from zoning out their fair share allocation of lower

income housing. Affirmative steps to encourage the construction of
lower income housing, such as utilizing mandatory set-asides and

' density bonuses, and pursuing federal and state housing subsidies,
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were required.™ Mount Laurel II, supra at 347 (emphasis supplied).

So, in effect, the defendants are argquing that Piscataway
shoqu receive an adjustment in consideration of the settiement
that they would have sought to bring about had they not found the
fair share calculated nearly nfne years ago by Judge Furman to be
SO disagreeabTa. This is one of the more brazen examples of
tortured logic that appears throughput the defendants' Memorandum.
V. Conclusion

Piscataway is not entitled under any circumsténces to
adjustments in its fair share, because it is not proposing, and
never has proposed, settlement of this case on any p]auéib1e basis.
-Similarly, in theory, Piscataway might be entitled to some credits
against its fair share, but it has not made the case for such
credits on the record now before the Court.

However, sﬁou]d the Court deem Piscataway entitled to any
credits or adjustments, the fair share base against which such
credits may be taken is most important. The receht vacant land
hearing concerned itée]f with only one component of Piscataway's
fair share, that which permits new construction of potentially
affordable units. However, as Piscataway concedes, its full fair
share under the AMG formula is 3744 units. (DM, p. 1).

Vacant land alone is an insufficient measure of the Timit of

Piscataway's fair share for two reasons.
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First, some of the vacant land might be developed at ratios

higher than the 4:1 ratio of Mount Laurel to market housing that is

~commonly used. Mobile home developments, such as provided for in
‘the East Brunswick, North Brunswick, and South Brunswick |

settlements, reguire substantia11y higher Mount Laurel set asides

because the econcmics of these developments permit doing so.
Moreover, even in the absence of federal and state subsidy
programs, 100% lower income developments are possible if maximum
advantage is téken of lower cost public bond issues, tax
sheltering, development fée'ordihances and similar innovative
financing techniques, Thus, until the remedial process is
completed, it cannot be assumed that any given quantity of

(4:1) éet~aside.

Second, Mount Laurel compliance can frequently be achieved, ét
7east in part, through techniques that doyhot require any building,
cor any vacant land, at all. Existing substandard building can be
rehabilitated, for instance, large structures can Be converted to
‘two or three family residences, and unaffordab1e apartments can be
, made affordable by impositfon of rent and occupancy controls or by
subsidies.k Again, no judgment can be made about the maximum fair

share that is pessible until these opportunities have been explored

ddring the remedial process, assisted by the‘MasteY.
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If the fair share obligation of Piscataway Township were to be

determined based solely on vacant land at a 20% set aside, and if

credits for existing housing or adjustments were then to be allowed

~against a fair share thus determined, Piscataway on]d be allowed

to do less than it could. So 1ong as the fair share derived from
vacant land is less than the fair share derived from the AMG

. methodology, any credits for existing housing should not be allowed

tQ reduce the obligation to use vacant land for Mount Laurel
achieved by the Township's overall compliance plan. In effect,
giyen the discrepancy between Piscataway's true fair share and its
relativeiy'sma]] inventory of vacant lénd, any credits for existing
affordable housﬁng should be set off only against the component of
the AMG fair share that cannot be achieved through use of vacant
" land. To do otherwise would be to unfairly reward Piscataway for
its past exclusionary behavior, by which it used up the land
available fof affordable hoUsing and placed jitself in a position
~where it was able tb do less than other communities. Precisely
because of Piscataway's unconstitutiona] land use practicés,
particular care must be taken to insure that it comes as close to
§ati$fying its full fairvshare as possib1e. | |

We recognize, as a practical matter,.that a realistic fair

share compliance program for Piscataway will have to rely heavily
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on the vacant land inventory, and we understand the Court's effort
to determine a realistic obligation based on that land. We
respectfully suggest, howevar, thatbthe Court's Jjudgment and order
should also find and detérmine the full fair share applicable under
~the AMG methodology, and should require the defendant Township and
the Master tokexp1ore means of meeting a larger portion of the full
‘ fair share, either by more intensive use of the vacant Tand
available, or by solutions that do not require use of additional
land at all. We most urgently request that thé Court not allow
unearned credits for existing housing to be taken against a partiaT

fair share in a way that would reduce that partial solution towards

—— i et e it e e e

Dated: April 17, 1985

Respectfully submitted,

Barbara J. Williams ,
Rutgers Constitutional Litigation
Clinic
15 Washington Street
Newark, New Jersey 07102
- On Behalf of the ACLU of NJ
Attorney for Urban League Plaintiffs

201-648-5687

The assistance of Jeffrey Houlihan, Cynthia Cappell and David Shin in the
preparation of this Memorandum is gratefully appreciated and acknowledged.
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SUPERIOR COURT OF NEN'JéRSEY
MIDDLESEX COUNTY/OCEAN COUNTY

URBAN LEAGUE OF GREATER NEW
BRUNSWICK et al.,
Docket no. C~4122-73
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THE MAYOR AND COUNCIL OF THE
BOROUGH OF CARTERET, et al
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v NEW JERSEY

ALAN MALLACH, of full age, being duly sworn according to law,
deposes and says:

1. 1 am a housing énd development eeﬂsu}taﬁt~ﬁetained by the ——
Urban League plaintiffs to consult on issues related to the above-
mentioned litigation, including determination of fair sharé goals
and compliance with those poals. In that context, I have dealt
extensively with the issue of fair share "credits"; i.e., existing
housing units in a municipality which can be,applied to offset that
municipality’s fair share obligatibn.

2. I have, furthermore, been appointed as the court’s expert

in the matter of American Planwmed Communities v. Township of

Freehold, which is a Mount Laurel case. In that capacity, I was

submitted a report to the court in January 1985 making



recommendations with regard to the extent of fair share credits
which éould be applied against Freehold Towﬁship‘s fair share
abligation, and, inter alia, discussing in detail the theoretical
as well as practical considerations governing this question. In
view of the comprehensive nature of_that discussion, 1 will not
provide a similar background discussion in this affidavit, but will
refer to the Freehold report where background information appears
t§ be relevant to a specific point made in the affidavit.

3. In my 'capacity as consultant to the Urban Leégue
plaintiffs, I have reviewed the post-trial memorandum submitted by
counsel for the Township of Piscataway dated March 6, 1985, dealinp
With the subgect of fair share credits, - and purporting to rely in
large part on positions taken and aréuments made in.  the Freehold
report. This memoréndum claims (at i) to "analyze M¥. Mallach's
report and apply his conclusions to Piscataway". On the contrary,
as I @ill explain in detail below, the memorandum utterly misrep-
resents the positioﬁs and arguments of the Freehold report, and
eithef misundefstands, or distorts, both the eclear language and the
logic of‘the fair share housing’allocation process. In the balance
of this affidavit, f Qill comment on the specific contents and
assertions of the memorahdum, following the sequence in which those
asserfions appear in that document.'

4,  The memorandum argues (A, vat 2) that "as Piséataway has
insufficient vacant developable land to meet its fair share, the
application. of the 20% increment is inappropriate in its case".
This is not corfect. The 20% adjustment is an integrél element in

“the faiﬁ'share’methodology, and represents a "real" housing need as
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much as .any of the other need cat=gories in thé formula. The
argument in the memorandum appears to be grdunded iﬁ the premise
that the 28%, unlike indigenous need categories, present need
categories, or prospective need categories, is extranegus to the
"true" fair shaﬁe, and thusvcan be lightly discarded.

S. Furthermore, while there is no dispute that, to the extent
it can be demonstrated thatypiscataway cannot accomodate its fair
share (a number which includes the 20% adjustment), its fair share

‘obligatioh should be reduced, ‘tﬁere has been no definitive finding
to this  point as”to the extent to which Piscataway can or ‘cannot
weet the fair share obligation penerated by the consensus
methodology. Thus, thefe is as of yet no éstablished factual basis
for any sﬁch adJustment; on any grounds.

| 6. Finally, with regard to this issue, should it be
determined that Piscataway’s fair share should be reduced, that
réductioﬂ should be on the basis of objective evidence; in éther
words, a lower income housihg goal shodld be established for the
township by working upward on the basis of suitable éites and other
realistic méans of providing lower income units, not by eliminatiﬁg
a category;ofuneed from the’fair share allocation. Thus, in’ the
final : aﬁalysis, ’tﬁis ‘particular hdJustment~'is - not oﬁiy
inappfopriate, but clearly academic.

7. Rs‘the.memoranduﬁ notes (B, at 2), plaintiffs obgected.to
any credit for dormitory housing at Rutgeﬁs University, largely on
grounds that these were group quarters, and not housing in the
meaning of either the Cénsus of Housing or the fair share
methodology. The argument made later in the memorandum (at 12) that

‘the larpe number of such group quarters in Pisctaway should Justify



a credit (while smaller numbers might not) is without merit, since
the reasons for not crediting these accomodations goAto the basic -
nature of the facilities provided. The memorandum errs in stating
- that plaintiffs.agreed to a "eredit® for all 348 graduate student
family units; while acknowledging that these units wmight be
considered fair share credits, plaintiffs noted that no evidence
was submitted regarding the extent to which these units were indeed
occupied by lower income households, so that no basis was offered
to determine how many, if any, of the 348 units should\indeed- be
considefed fair share credits.

8. No ohjective basis was ever provided ‘tq‘ prove the
assertion (C, at 3) that "not less than 2,400 [garden apartmentsl
are currently affordable by moderate income households. These
affordable units are substantially occupied by lowér income
households®. On  the contrary, there is objective evidence,
including data from the 1988 Census, which shows:

a. Of the so-called "affordable”" pgarden apartments,
roughly 2/3 are only affordable to households at the very
ceiling of the moderate income range, and thus are of dubious
value to the overwhelming majority of the lower income
population; ‘ ‘ :

b. Substéntially “less than half of the occupants of
rental housing in Piscataway, based on 1980 Census data, were
lower income households;

, . Of those lower income households occupying these

units, the overwhelming majority were spending over 30% of

their income for rent, thus establishing that these units

were not "affordable" by a reasonable definition. ’
Applying the analysis used in the Freehold reporﬁ, one concludes
that at most 1@ percent of the garden apartments in Piscataway are

both affordable to, and occupied by, lower income households.

“Furthermore, the face that a rent levelling ordinance exists in



Piscataway (at 13) is of only limited relevance; the history of
- rent control  in New Jersey municipaiitias makes clear that such
ordinances come and go, and that‘rental housing, in any event, may
be converted to condominium-br cooperative ownership at any time.
In:,tﬁe absence of market conditions likely to ensure continued
‘lower income affdrdability (which condifions, almost without doubt,
- do not exist in Piscataway), there is no sound  basis for any
credits Being provided for these units.

" 9. The argument that credit should be provided for 1,200
single family houses "affordable by low income households" is
completely ~Qithoﬁt merit; no eQidenée was provided that  any of
these units are (a) available for purchase at the presént; (b)
would be affordable, if they were on the market; or (c) would be
purchasgd by lower income households, even if éffordable. Indeed,
common = sense, as well 'as such- data as is avaiiable, dictate
prec1sely the opposite. Data from the New Jersey Division of
Taxatxon for calendar year 1983 showed that a total of 8 single
family"units were sold that year in Piscataway at ,przces under
$40, 000, the upper limit of even theoret1ca1 lower income afford-
‘ability. Since there were far more non—lower income households who
could potentially afford those unlts than lower income hauseholds,
it is unlikely thét ﬁore than a handful of that small number were
ihdeed pﬁrchased by lower income households. No evidence, however;
to support an argument that any of these units were made available
to lower income households was ever offered by the defendants.

13. The memorandum argues for an adjustment in present need

based on the modification made by Judge Skillman in the Ringwood



decision, and states that "Mr. Mallach’s report clearly suggests
tﬁat this modificafion should be adopted by the Court” (at 4). This
ié‘a blatant misrepresentation of an explicit position taken in the
Freehold report; while I acknowledge that the‘modification made by
Judge Skillman is grounded in a rational Sasis, and is thus worthy
of consideration by this court, I explicitly state fFreehold, at 22
ahd at 33) that no such adjustment should.be made until or unless a
full evaluation and. comparison of the alternative methodologies has
been made. 1 believe an objective reading of my report would make
clear that the modification proposgd by Piscataway is totally’
inconsistent withrthe positioh advocéted therein.

11. The’ memorandum argues that the fact that the median
income in Piséataway is 102% of the regional median "in and of
itself....confirms Piscataway®'s ante-Mount Laurei commitment to the
creation of‘a variéty of housing types (at 5).” This is not so, 1in
.any true_éense, and is clearly Unsuﬁported by any explicit étate—‘
ment in tﬁe Freehold réport, or any inference drawn from the
report. While the unusually high median’income of Freehold Township
- tended to~suggest that that municipality was nnt'extréordinary inv 
itsk commitment ‘to affordabie’housing, nothing abouf' ﬁiscataway~
suggests the contrary.. As discussed in the Freehold report (at 13-
14), the median income level Qf a community is largely determined
by historical patterns not _only predating the Mount Laurél
decision, but zoning itself. The use of median income ratiqs in
this part of the memorandum is wholly inconsistent with the logic

of the Freéhold analysis.



i2. Although perhaps rnot explicitly set forth, I believe that
the thrust of'the Freshold aﬁalysis is that adjustments for-»priof
performance are ciearly more appr@priate in the context of
settlément than where the matter is being adJndicated after
extended and bgncomﬁrohising 1i£igation. Furthermore, if, as
Piscataway claiﬁs,u the township is ﬁhysically unable to acéomodata
. more tﬁan a modest part of their fair sharevobligatiOh,' the entire
matter ‘is likely to be academic. With regard'to the substance .of
the tbwnéhip’s claim k(at:G—B),‘ some points should be‘made:A

a. While the percentage of rental housing in Piscataway
is substantial, it is rnot unusually soj; as shown in the table
cn the following page, the percentage of rental housing in
four of the other nine townships in Middlesex County is comp-—
arable to or greater than that of Piscataway/l.

b. Nothwithstanding the percentage of rental units, the
fact remains that all of these units were constructed not
only prior to the Mount Laurel decision, but prior to 19705
from 1978 to the present, no new rental housing has been con—
structed in the Township/2.

c. The ordinance adopted subsequent to Mount Laurel I,
was limited to offering a wvoluntary density bonus for
production of lower income housing, which density bonus was
substantially less generocus than other ordinances enacted by
cther communities during the same period (see Inclusionary
Housing Programs, at 114-115. No lower income housing was
built as a result of this ordinance, an outcome’ that any

- obgective analyst could easily have anticipated. R

In donclusion, the evidence in support of adJustments for prior

1/1 have chosen to compare the percentage of rental housing in
Piscataway with that of the other townships in Middlesex County,
rather than with the other municipalities in Middlesex County so
that the & comparison would not be biased by the inclusion of the
many older communities with large percentages of rental housing
such as New Brunswick (68%), Highland Park (39%), Perth Amboy
(56%), and the like. ' :

2/Indeed, no multifamily housing at all has been built, with the
exception of one development approved as a result of court order.
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RENTAL. HOUSING AS Q‘ PERCENTAGE OF OCCUPIED HOUSING S8TOCK IN
MIDDLESEX COUNTY TOWNSHIPS

PLAINSBORO . ; . 84%

NORTH BRUNSWICK 42
OLD BRIDGE - 36
PISCATAWARY - 34
EDISON o o 33
WOODBRIDGE : ' 23
CRANBURY 23
" SOUTH BRUNSWICK . 17
EAST BRUNSWICK s
MONROE 7

performance,  applying. the ‘eriteria set forth inv‘the Freehold
rapoht, while not entirely nonexistent, is highly equivocal, és is
‘the evidence in support of the township’s argument that it sought
in'good faith to comply with Mount Laurel I and Mount Laurel 1lI.
13. The township further argues that, notwithstanding its
having rebuffed every effort to settle this litigation; it is
entitled to an adjustment to its fair share analysis for precisely
whaf it has refused to entertain (at 8-9). This is clearly
inapbrppriate, and not wartﬁy of detailed comment. It should be
ﬁoted,' however, that the township’s claim that "a settlement would
have‘ abortédv Piscataway's contention that a municipality with
insufficient ‘vacant‘ developable land should ﬁot be compelled ;to
comply with a fair share,numbér designed to accomodate municipal-—
ities with no land limitations...(at 9)" is in error; having
participated‘ in many of the meetings at which the sdbgect was
discussed, I can state on the pasis of my own knowledge that all of
plaintiffs? settlement proposals were grounded in the premise that

Piscataway's fair share number for settlement purposes, in recog-



nition of limited land availability, would be substantially less
than the the fair share numbsr derived through the consensus
methodclogy.. Indeed, the manner in thch the memorandum goes to
great <lengths to shift the onus for the abserce of settlement to
the plaintiffs (af 14—15) isyirresponsible, and wildly at variance
'with\ the récord in this matter. Whatever Piscatéway’s reasons for
having . rebuffed plaintiffs® settlement efforts may bé, the argu-
ﬁehts’given in fhe.memorandum; ,inéluding the one cited above, do
riot hold water. \ | |
14. Furthermore, records filed with thé court demonstrate
that the Urban League has reached full or partial settlement of
this litigation with six of .the nine municipal defendants,
“including East Brunswick, North Brunswick, 0Old Bridga.(with regard
to fair share), .Plainsboro, South Brunswick, and South Plainfield.
The other two cases in which noksettlement.has been reached, it
shouid be noted, are complicated by the presence of large numbers
of builder pléiﬁtiffs and intervenors. In.all of these settlements,
the Urban League has éonsistently shown flexibility and responsive-—
ness; in the interest;of meshing the achievement of realistic lower
~income hoﬁsing ~ goals’ with the plaming concarns . of each
muniéipality. e |
‘# 15, ”In conclusion;'Atﬁé‘memorandum adds little oE nothing to
arguménts that the township has already made, in support of  fair
share credits or adjustments to their fair share obligation.
Instead, the wmemorandum raises a host of irrelevant points, and

irresponsibly misuses this author’s Freehold report in a blatantly

self-serving manner. In the final analysis, the only real issue



that‘ must be confronted in resolving Piscataway’s lower income
v housing"obligation is that bf the realistic physiéal capacity of
the fownship to éccomodate such housing. Efforts such as this memo-—
randum seek to redirect attention from that determination into

unproductive and irrelevant blind alleys.

Alan Mallach

Swoﬁn to before me this

.
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AN ANALYSIS OF THE FREEHOLD TDN“C%TP‘ MOUNT ~ LAUREL SETTLEMENTH
PROPOSAL : THE PROBLEM OF FAIR SHARE "CREDITS® ,

Prepared by fAlan Mallach puwrsuant to order of  Hone  Eugenes D.
Serpentelli in matter of American Plamned Communitiss v, Township
of Freehold et al (Docket Noo L-228312-84 PW)

INTRODUCTION

The Township of Freehold, in a proposal to settle the above
litigation, has submitted a plan to the court which proposes that
it be given substantial credit, in the form of a reduction of its
fair share ohligation, for a number of existing housing and related
facilities . within the community, including garden apartments, a
mobile home park, and a nursing care facility for indigent senior
citizens. Specifically, from a total fair share obligation of 1485
units, determined under the AME methodology, the Township proposes
to subtract 744 units in the form of credit for various existing
housing  resources within the Township, so that the residual  fair
share obligation of the municipality, which provides the basis for
settlemaent, becomss (1465 — 744) 721 units.

The immediate purpose of this report is to make a recommend-
ation to  the ecouwrt with regard to the extent to  which it  is -
appropriate, within the standards set by the Mount Laurel 11
decision, for Freehold Township to receive coredit as it proposes
against  its fair share  obligation. That is, Hhowsver, a more
difficult question  than 1t may appear.  To begin, there  is no
established frame of reference in which to establish which credits
cari . and which carnnot be reasonably awarded. While, as we will
discuss below, the Mount Lauwrel decision provides some guidance in
developing such a framework, it provides no explicit direction; in
order  to arrive at an 1ntellectually consistent approach —to this
prublem,' as well as one that will be consistent with the objective
“of producing  genuine lower income housing opportunities, it  is
necessary to undertake a detailed analysis of the nature of” the
housing need, and the range of potential responses to that need. It
is only through such an approach that it will be possible to answer
the guestion posed by Freehold Township?s submigssion in a marmer
that is both consistent with the Mount Laurel decision, arnd, as
importarnt, is capable of being replicated in other communities with
a substarntial degree of consistency.

There is a further issue, even more fundamermtal, whiech is the-

nature of different proposed adjustments to the municipal fair
share housing allocation. J|R “credit", in the literal sernse, refers
to a unit, provided in some fashion, and predating the present

litigation, which can directly substitute. for a unit to be built as
a part of a Mount Laurel compliance pvogram!’ Clearly, a court may
adjust the rnumber of units to be included in the compliance program
o the basis of other comsiderations as well. s has been widely
publ?cl*ed, the courts have been ready to adjust the fair share
somer in o recogrnition oF the Devefifts of a volurtasy szitilement.--RAs

[ g ce oenom Foro oo 2o pustments as
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such adjustments be made, and yet to use the "credits" approach may
unreasonably strain the logic of the Mount Lawel holdings.

In view of thess issues, the ivwitial sections of this report
do - not  deal, except perhaps by inference, with . the Frezhold
Township settlement proposal, but rather with the gerneral issues
‘raised above. By discussing, and, 1t is hoped, resolving those
general issues, it is anticipated that it will be possible o
frame a sound and  logical recommendation with regard fto the
Freshold Township proposal.

I. HOUSING NEEDS, HOUSING PRODUCTION, AND FAIR SHARE CREDITS

R*wunLtiwnxcnmcanwcountwas a credit toward a cnmmun1ty’§ fair
share .obligation..ds.one.which. car:. Jlegitimately substitute for . a
unit atwmwuuldﬂutherwase be-provided .. ~through . that .  community’s
Mount Laural compliancesprogram. In Order to determlne what units
may potentially qualify Tor such substitution, it  is necessary
first to determine what the housing rneeds are toward which the
compliance program is directed; and second, what forms of housing

product ion can meet those rneeds.

A. Housing Need and Housing Production

“ It must be strassed that the resd assessment that serves as
the basis of the fair share housing allocation process is  limited
to certain categories of housing need,  and is not inclusive of
everything that can reasonably be categorized as a housing reed of
some sort.  One area  that has been deleted is the category of
financial housing need; i.e., households spending excessive amounts
of their income for shelter.. For a variety of reasons,. . households
spending @ excesgive amnunts far shelter, but living in otherwise
acceptable housing cmnd1t10ns, were not included in the need base
for fair share housing alleocation/l; as a result, measures, that
deal with  this problem, such as housing certificates  under the
Section 8 Existing Housing praogram, are not considered elements. of
a - compliance progranm, o by extension, "oredits" against a  fair
share obligation/S.

1/This category, gensrally referred to as “"financial housing need!
is a problematic one.  Although the rneed is ungquestionable, it can
ot - urreasonably be ergued that it is more fundamentally an income
proablem  rather than a housing problem,  and can therefore be more
effentively addressed through income supplements, such as the
Sectionm 8 certificate program, or the proposed housing  voucher
2T AT, It should also be noted that the rumber of lower income
hougeholds in | financial housing need is vasty in 1984, it is
estimated that 83% of low income households, and ' 31%  of  moderate
inicome househnlds, for a total of over half a million households,
were spending over 30% of their gross income for shelter.

A This pnlmf Was re cthlzed by Judge Smith irn his recent  decision

By She Townzhin
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The housing needs addressed in the fair share obligation are
twofold: (1) lower income . households  living (as  af  198@)  in
substandard housing conditions; and (2) the net incremsnt projgected
irn lower income households batwesrn 1332 and 13392, A schematic rep—
resentation of the components of housing need is shownm in the table
on the following page. It is wiot difficult, simply as a matter of
logie, to define what must take place in order for the needs of
gach category of household to be met.

The  rneeds of  households living in substandard housing
corditions  are met-by enabling them to live in sound housing fully
meeting their housing needs. This can take place either by  virtue
of their moving into rnew housing affordable to them, movimg into a
sournd existing unit, or through the rehabilitation of the unit that
they presently ococupy/3.

. If: either the first or third option takes place (rnew unit or
rehabilitation) there is no guestion that a lower income  housing
unit has @ been provided, and that it counts toward a community’s
fair share obligation/4. The second uptlun, however, raises some
guestions. Among the existing body of lower income hnusehnlds Some
live in substandard housing, and some live in sound units. If a
household  living in one of the substandard units moves into  an
existing sound unit, but wno additioral units are created affordable
to lower income households, as long as the rumber of lower ivncoma
households remains the same, there has been wno net improvement in

3/0me question that remains is whether the household can  be
considered to have solved its housing problems if, by moving from
substandard - to sound housing, its housing costs increase to  the
extent  that it is now paying an excessive share of income for  its
shelter ecosts - {(this is what happered to a large number of lower
irncome households between 1972 and 198@). From a fair share stand-—
point, however, its problems have arguably been solved, since it is
rio  longer in a defirned fair share need category. This begs the
guestion, of course, of whether the household still suffers from a
gentine housing rneed. We would argue that, rotwithstanding * their
exclusion from the fair share calculation, they do, and that any
fair share compliance “"solution"” which assumes the contrary is on
its Face invalid. While this may appesar to be inconsistent with the
original  decision  to exclude firmancial wneed from the fair  share
totals, it shouwld be stressed that that decision was made on policy
graounds, and did not imply that no such need existed.

472 residual guestion remains as to whether it is  appropriate to
covsider rehabilitation as meeting fair share goals when there  is
no proavision to enswre continued lower income occupancy, and local
market conditions suggest that the buyers of the rehabilitated unit
o subsequent resale are unlikely to be lower income houwseholds. Ine

vizw of the fact that the rehabilitation is clearly meeting - a
defined present housing need, one must argue that it should  be
covmbed notwithstanding the resale prablem, but sound publiec porlicy

wmg Lot st that some form of continued cocupancov . fon.at
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