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STATEMENT OF THE CASE

On- July 2, 1985, Governor Kean signed The Fair Housing
Act, FHJL. 1985 c¢. 222, into law (the "Act"). The Act establishes
an admnistrative nechanism to resolve both pending and future
exclusionary zoning disputes in place of litigation. "The expec-
tation is that through these procedures, nunicipalities operating
within State guidelines and with State oversight yvill be able to
define and provide a reasonabl e opportunity for t'he i mpl enent ati on

of their M. Laurel obli gations." Governor's Conditional Veto,

April 26, 1985, appended hereto.

To effectuate the purposes of the Act, Section 5(a)

est abl i shes the Affordabl e Hou3| ng Council; an adm ni strat [ ve body

SR WI t h the, \ pOV\er> to nedl ate and revr ew"excl usr onary zon| ng ’\LLsput ep.; i cefe

Trlal-, courts are granted d|scret|on under - the .Act to transfe'r@

ongoi ng excl usi onary zoni ng Iawsurts to t he Councrl if the case

.o was f|Ied prlor to I\/ay 3 1985 Sectlon 16(a) The Ieglslatlon ' ;

envr Si ons that such a transfer vvrII be rrade unI ess to do so would

‘result |n rranlfest*lnjustlceto any partytothelltlgatlon -'---Tt"*

any case f|Ied after I\/ay 3 the revi ew and medi at|on process rrust

be initiated with the Council pursuant to Section 16(b). Defen-
dants in two exclusionary zoning cases now before this court seek

i npl enentation of these provisions.

In Mrris County Fair Housing Council v. Boont on, (con-
solidated Denville cases,) a matter filed before My 3, 1985,
def endant Denville Township has noved to transfer the matter to the
Af f ordabl e Housi ng Council pursuant to Section 16(a). The Public
Advocate, on behalf of hinself, the Mrris County Fair Housing
Council, and the Mrris County Branch ’of the NAACP, opposes the
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transfer, arguing that a transfer under the particular circurn'
stances of that case would be manifestly unjust. Plaintiff-
devel opers Stonehedge Associates & Siegler Associates simlarly
oppose the transfer and also attack the constitutionality of the
statute. See Stonehedge Brief in Opposition to Mtion to Transfer
at 15-31 and Siegler Brief in Opposition to Mtion to Transfer at
14- 34. Plaintiff Affordable Living Corporation "relies on the
briefs filed by the other parties" as to the alleged unconsti-
tutionally of the Act and primarily briefs the injustice of a
transfer. See Affordable Living Corp. Brief in Opposition to

Mot i on to Tr ansf er atv-l.

'In Essex - Glenv RoSeIand t he court- S faced wrth an'

_1---| o' o000 f- S£C| "f°” 3FYX"f#9 'Awsul L* |h|t"a-fced aftek, ,the I\/ay 3, . 1985 cut off"

20

30
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"date. <The Act requires that such "new | awsui ts”. be first presented

to the Affordabl e Housr ng Council for di spo‘sition under = Section

_vdi sm' SS the actr on before the court PI a| ntrff deveI oper Essex

the conplaint is not rrandated by the Act that the court should

retain concurrent jurisdiction, and that the Act violates the State
Consti tution. |

I nasmuch as the constitutionality of the Fair Housing Act
has been called into question, the parties have given notice of

these actions to the Attorney General who has noved to intervene on
behal f of the State to" defend the validity of the statute, pursuant

to Rure 4:28-4. The State noves to intervene only for the limted
purpose of addressing the constitutionality of the statute; whether

a particular transfer should occur or would result in "manifest

-9

.
.

o 71_6(b:) v consequently defendant Tovvnshr p of RoseI and has rroved to_ _'

-
i
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. .G en OppOSeS the rmtr on /to“dr sm ss/ ‘cont endr ng * that d| sm ssaI f:"»' )




injustice" is an issue within the court's discretion and best
resolved by reference to the specific ci rcunstances of the pendi ng
[itigation. '

The State, hovvever,‘ does differ with certain of the views
expressed Dby the parties as to what constitutes "manifest
injustice" - particularly the all enconpassing definition urged by
the Public Advocate. The Public Advocate's brief seem ngly argues

| £ that transfer to the Council is inappropriate in any case because:
of its view that the Constitution of New Jersey tolerates no delay:

what soever in the effectuation of the Munt Laurel obligation. The

Publ.i c Advocate apparently views any transfer to the Council as.

i nvoI ving unreasonabl e del ay because of his.view that a "transfer

| /Y to . “ihe Affordabl e. HOUSI ng |Councrl WLI . |nevrtably result |n- a\’

20 : far I ure to provr de housr ng opport un| ties. subst ant i aI I y . equr vaI ent .
to the nunrcrpalrtys fair share” Publrc Advocate Brref |n Opposi -

-”tron to l\/btron to Transfer" at 40 Thrs posrtron strar ns. credulrty,, S

' proceedr ng as it does on an adversary s overry pessrmstrc vi ew of

/ tCD_e rerredy proyr cI ed by the Legr sI atr | re. L .-'.. ~':_'P* Lt =“"; g °'."". ’\
) | Contrary to the Publ i c Advocate S posrtron | an obJect |ve |
30 '

reading of the Fair Housing Act .yi elds the conclusion that in all

reasonabl e probability, the Act can ‘and will result in vindication

of the Muunt Laurel right, notwithstanding its voluntary charact er.v

And, while admttedly some delays will attend a transfer because of

the time necessarily needed for the Codnci | s organi zation, adop-

40 tion of rules and regulations, and guidelines, those delays are

reasonably necessary to achieve. an effectively and efficiently
functioning body, which is necessary to address the problemin all
its dinmensions. Whet her viewed sequentially, or overall, the
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durational time frames established by the Legislature are rela-

tively short, given the magnitude of the under t aki ng. The Public

~Advocate's position therefore should be rejected by this court.

Beyond that, however, the contours of what constitutes
"manifest injustice” are fairly well established and easily
applied. Little purpose would be served by rehashing the estab-
lished definition of "manifest injustice" here. Simlarly, it ie
unnecessary for the State to review at |ength the factual basis for
plaintiffs' allegations that a transfer at this stage would be
mani festly unjust.

The"State respectfully submts that,' after a careful-

review of eath 's.'ecti'on -of " the ‘statute chall enged by |d| aintiffs,

" Reading, jeach/ ixi’. coform.tiy.." Wth. .the’ purpose.of, tlie Act.and. the ...

20 -~ intention- of the Legislature, it wll be apparent that the_Ac't

properl y effect uat es the const i t uti onaI obligati ons and rights

enunci ated by tlie. Suprerre Court in I\/bunt Laurel I and .- Iv't'. is_.;
not dlsput ed t hat the goal of the Act and the const|tut|onal goal
.are the sane. “The Wet hbds ‘sel ect edby* the Jud| ci ary and tI|e Legl s- e *

lature to effectuate t_hls goal differ to sone degree. ThIS, how

\
ever, has no\bearing on the constitutionality of the Act. The

judicial “emedxes created by the Supreme Court in Munt Laurel II
were not-—<gf constitutional di mension but, rather, were neans of
bringifigabout conpliance with the constitutional obligation. In

formulating its conpliance nechanism the Court encouraged the
Legislature to-adopt its own mechanism for enforcing the constitu-

tional goal, _one which hopefully would rempve the judiciary from

the process. That the Legislature's mechanism is different from

that provided for by the Court, or perhaps different from one which
-4-




!

plaintiffs may have favored, does not render the Act unconstitu-
tional. !
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ARGUNVENT
PO NT |

THE BUI LDER' S REMEDY S NOT CONSTI TUTI ONALLY
REQUI RED, THEREFORE IT IS ENTIRELY WTH N THE
LEG SLATURE'S PURVIEW TO LIMT THE AVAIL-
ABI LI TY OF THAT REMEDY.

If there is any comon thread anong the argunents advanc-
ed by plaintiffs in opposition to the Fair Housing Act it is the

concern which each has expressed with respect to the viability of

the so-called "builder's renmedy" under the Act. Plaintiffs argue
that several provisions in the Act sonehow effect a constitutional

deprivation by. allegedly I|mt|ng t he avarlabrlrty of t he burlder

vrerredy in proceedr ngs- before the courts .and the. Council 1- These

argurrents “are apparehtly grounded o Sthe frctron that “the. rrerre"."z-".ﬁ"f..;

-filing of' an- exclusi onary' zoni ng cont est underx M : Laurel" 1T

"vests" a. rlght ina pI ai ntrff devel oper to ut|I|ze prrvately owned

‘land in a unil ateral fashr on, wit hout pl anni ng ‘cont roI s, wi t h the ‘
- ..sanctj.on:$r tiseundpdand apde without. regard to,.a .munjcipality' s il

Gckrcer o T MianiingAh, A MhaittAreaciing. A of [Atey; e 2

Mount Laurel decisions aid the Acty however; suggests that plain-
tiffs' contentions are of no constitutional nmerit whatsoever.

In considering the constitutional attacks made by pl ain-
tiffs in these _cases, it is extrenely inportant to distinguish
between the Mount Laurel obligation itself and the nmechanism
formul ated by the Suprene Court, in the absence of |I|egislative
action, to inplenent and enforce the obligation. Over a decade
ago, the Suprene Court of this State- held that a nunicipality's

land use regulations mnust provide a realistic opportunity for |ow

and noderate "income housing. So. Burl. Cy. NAACP. v. Tp. of
Cfe ’ ‘




M. Laurel, 67 N.J. 151 (1975). |Insofar as the M. Laurel Townshfp

zoni ng ordi nance was deened inconsistent with that requirenent, the
Court _invalidated' the ordinance;, however, exercising judicial

restraint, Munt Laurel | deferred to the Township for reformation

of its zoning ordi nances stating:

It is the local function and responsibility in
the first instance at least, rather than the
court's, to decide on the details of the
[amendment of its zoning ordinances] wthin

| Q the guidelines we have laid down. . . . The
muni ci pal function is initially to provide the
opportunity through appropriate land wuse
regulations and we have spelled out what
M. Laurel nust do in that regard. It is not

appropriate at this time, particularly in view
- of the advanced view of zoning |aw as applied

- -to housing |aid down by this opi nion, to deal w e e
with the matter of the. further extent of
“judicial -power in the.field or -to exercise any -

s Lol ssuch povier .. .::. .. The nunicipality should first " - :;’ﬂ;-fﬁq
' ' have" ful " opportunlty to itsel f ‘act W thout TreieX M i
20 - . judicial supervision .-» . {67 N.J. 191-193

(citations‘onitted)]

Elght years Iater in Munt Laurel . 11, t he SUprené Court .

”1‘reaffffhed- the' iconstltutlonalfJOingatioh of > a  nunicipality ".to

- nfb,.exsncise its- governmenta& zon;ng' -BOWers. . in- ﬂurtherance of theg--

e B o180

see' s general vﬂfaﬁr-- by prdvfding the requisite opportunlty for casfair-c e
3Q share of the region's need for |ow and noderate incone housing. 92
N.J. 158, 208-109 (1983). Finding that the need for satisfaction

of the M. Laurel doctrine was greater than ever, the Court clari-

fied various aspects of the doctrine, established procedural guide-
lines for the managenment of exclusionary zoning litigation, and
expanded the renedies to be inplenented by the courts in instances

40 where nunicipalities fail to conply with their M. Laurel dbliga-

tions.
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The M. Laurel Il Court was acutely aware, however, of

the judicial role and acknow edged that it was, indeed, treading on

sensitive ground by acting unilaterally, in the absence of an

initiative from the Legislature, to enforce the constitutiona

doctri ne. Al though the court felt <constrained to do so, it
repeatedly expressed its preference for legislative action,
decl ari ng:

Nevertheless, a brief rem nder of the judicia

role in the sensitive area is appropriate,
since powerful reasons suggest, and we agree,
that the matter is better left to the Legisla-
ture. W act first and forenost because the
Constitution of our State requires protection
of the interests involved and because the
Legi sl ature has. not protected them W recog-
ni ze the social and econom c controversy (and
its political~ consequences) - that -has- resulted

C\oerer A -relatlvely little legislative ~action in. . e .ieos 7

“this field. -\ understand the enormous diffi-
culty of-.achieving a political consensus that
m ght - 1ead to significant | egi sl ation enforc-
ing the constitutional mandate better than we

can, | egislation that might conpletely renove
= this Court fromthose controversies. - . But
" - -‘enforcenent -of ~tconstitutional -rights cannot
await a supporting political consensus. So
”::*W;on v..white, ~wehave: .. afw S.preferred. leQLSLative A R TR R R S
’ "'j ucnmal "actionin this fie'id "we'shali con- ¥ M
tinue _U.DI_IJ_I_DE_Lig.LS.LaLJJLe_ﬁCLS —to do " T

our best to uphold the constitutional obliga-
tion that underlies the M. _lLaurel doctrine

[92 N'J. at 212-213 (enphasis added)].

The Court noted that, since M. LCaurel T, there had been sone
| egislative initiative in the field of exclusionary zoning, citing
the revision of the Mnicipal Land Use Law which contenpl ated

zoning with regional consequences in mnd, NJ STA 40:55D 28(d),
and which relied on the State Devel opnent Guide Plan (1980). The

Court also relied on that plan in establishing guidelines for a
determ nation of a nmunicipality's M—tatrel obligation. 92 N3
at 213, 223- 248. Repeatedly, however the Court again indicated its

- 8-
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" one or nore of the followng:" "

readiness to defer further to nore substantial |egislative and
executive actions, but explained that, absent adequate |egislative
and executive assistance in this field, the-Cburt was obliged to
resort to its own devices "even if they are relatively less suit-
able. 92 NA. at 213-214. |

Because the other .branches had not yet acted, the Suprene

Court, in M. Laurel Il endorsed a series of judicial remedies to

be inposed by a trial court upon determnation that a nunicipality

has not nmet its M. Laurel obligation. Upon such a determ nation,

the Court directed a trial court to order a defendant nunicipality

to revise its zoning ordinance within a prescribed time period. 92

N J. at 281. " In the_évent that the def endant nunicipality fails to

further directed that the remedies .for nonconpliance. outlined in
“its opinion be inplenented. ; 92 N._J. at 278. Thé trial courts were
- authorized to" jssue such orders as_night be “appropriate under .the |

circunstahcesvof the cases before them and ﬁhich:night inCIude ahy

B PRI
Sl i

(1) - that the nunicipélfty. adopt such

resolutions and ordinances, including parti-
cular amendnments to its zoning ordinance, and
other land use regulations as will enable it

to neet its Mpurt—Laurel obligations;

(2) that certain types of projects or
construction as may be specified by the trial
court be delayed wthin the nunicipality until
its ordinance is satisfactorily revised, or
until all or part of its fair share of |ower
income housing is constructed and/or firm

~commtments for its construction have been

made by responsi bl e devel opers;

(3) that the zoning ordinance and ot her
|and use regulations of the municipality be
deened void in whole or in part so as to rel ax
or elimnate building and use restrictions in

-9-.“......“,. i

i adequafély'rgvise its..ordinance within® that time frame, --the; . Court.::: -
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all or selected portions of the nunicipality
(the court my condition this renedy upon
failure of the nunicipality to adopt resolu-
tions or ordinances nentioned in (1) above);
and

(4) that particular applications to
construct housing that includes |ower incone
units be approved by the municipality, or any
of ficer, board, agency, authority (independent

or otherw se) or division thereof. [92 N.J.
at 285-286].
In addition, in instances where the plaintiff is a de

vel oper and

“coitpliiance T

where a revised ordinance does not meet constitutional réquire-

ments, or where no ordinance has been submtted within the time

allotted by the trial court, "the court shall determ ne whether a
“builder's remedy shall * be granted " 92 NJ. at 278.. In this
Tfegard’ " the Supreme. Churft “eXplal ned That itd concern: for

with M. Laurel was the basis for-its departure froma prior' reluc-

tanc-é to grant builder's remedies expréssed in Oakwood at ‘Madi son,
Inc. v. Township of Madison, 72 N.J. 481, 549-552 -(1977-) and- tel.d

3Q

.that wQ_er

Ty PR

e m%gltbp‘ghi‘csh‘cceeglrgdle unugLsureI °ail at

&)

i ncorﬁé -'housi ng,." é bui I der' s rerredy' . shoul de be| grante

BahO ! Eo@éé

d unless a

nmuni cipality establishes that, because of enwronmantal or other

substantial planning concerns, the plaintiff's project is clearly
contrary to sound |and use planning. 92 N3~ 279-280. Thus, while
establishing the builder's remedy as one of several measures de-
signed to enhance enforcement of the constitutional mandate espous-
ed in Mtrt—tat+et the Murt—tawret—+ Court made it clear that
there was no absolute right to that remedy. This is well illus-
trated by the Court's summary of its ruling concerning the
bui |l der's

remedy:

-10-

. ,A‘;‘ ®
i
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Builder's renedies will be afforded to

plaintiffs in Munt Laurel [litigation where
appropriate, on a case-by-case basis. Where
the plaintiff has acted 1n good faith, attenpt-
ed to obtain relief without litigation, and
t hereafter vi ndi cat es t he constitutiona
obligation in Munt Laurel-type [litigation
ordinarily a buiTder's renedy wll be granted,

provi ded that the proposed project includes an
appropriate portron of Tow and noderate I nconme
housing, and provided further that It 1S Io-
cated and designed 1n accordance w it h sound
Zzoni ng and planni ng concepts, i1ncluding rts
environnent al 1npact. [92 N J. at 218 (enpha-
SIS added)]. -

Beyond t hese expressed criteria, the Muwunt Laurel 11 Court provided

further safeguards against potential abuses of the builder's renmedy
by plaintiff-developers.. In discussing the numerous perceived

difficulties that made the use. of the builder's remedy problematic,

'*theijurt-;enphaéizéd*that~earetn5ti be. taken to ensure, that Mount. e .je%e o>

Laurel is not wused -"as an unintended. bargaining chip" in a

: bU|Ider S negoti ations mnth a nun|C|paI|ty and that the courts are

30

40

_hqt used as enforcers of bU|Iders threats to brlng Mount Laurm

I|t|gat|on |n the event that nun|C|paI approvals for; prOJects

Iacklng prOVISIOW' t Iomer~ |ncone hou5|ng are rtd forthcontng e eE
The Court cautloned that its deC|S|on to expand bU|Ider renedles
was not to be viewed as a "license for unnecessary litigation” when

bui |l ders are unable for valid reasons to secure vari ances for their

particular parcels, and directed the trial courts to guard agai nst

abuses of the Munt Laurel doctrine by plaintiff-devel opers. 92

N J. at 280-281. Mbst I mportantly, at no point in developing the
M. Laurel doctrine, has the Court equated the builder's renedy

with a "vested right," nor has the Court determ ned such a renedy
to be integral to nmeeting the constitutional obligation. Rather,

the Court has turned with sonme reluctance to this neans of enforc-
-11-
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sui tabl e

est abllshed by the Suprerre Oourt of New Jersey |n I\/bunt Laurel 1
vvere meant as | nt erim deV| ces fo' ' achl eV| ng corrpl | ance Wi t h the'
constr tutronal rrandate cannot be doubt ed " The cI ear- int ent| on: of

the Court

ing the constitutional doctrine because of Iegislative and execu-

i nacti on.

Recognizing the need to proceed with caution in this

and cogni zant of the need to afford an opportunity for nunic-
invol vement in the formulation of a builder's rerredy to a-
chieve sound planning, the Court directed that trial courts and

masters utilize, to the greatest extent possible, "the planning

board's expertise and experience so that the proposed project is

for the nmunicipality.” 92 N.J. at 280. Wth simlar

deference to nunicipal concerns, the Court also authorized trial

courts to adj ust the timng of builder's rerredi es "so as to cushion

the |rrpact of the deveI opments on ‘muni ci palltres vvhere .that inpact

7 woul d pt herwi'se- cause, a SUddeh _and’%,radr cal . transforrratl on. of * thev;n-:;,j.:“..:‘a.-'

municipality.” -l b| d. C .-

That the builder's r'erredy and ot her enforcenent neasures

.-.-.v e F
AR
ot R .

is pI ai nIy stated throughout that op| ni on and i's under-

scored in the Court's concluding remarKks:

\

As we said at the outset, while we \ave \
always preferred legislative to Jud|C|aI
action in this field, we shall continue --
until the Legislature acts — to do our best—
to uphold the constitutional obligatiojtt-~tHat
underlies the Mount Laurel doctrine. . .. [92
N.J. at 352 (enphasis added)].

In response to this judicial acknow edgenent of the need for |egis-

| ative action to fulfill the obligations defined in ommt—tauret

-

the Legislature enacted the Fair Housing Act, +. ~"VA8SME. 255
effective July 2, 1985. The Act addresses the rulings of the
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ng- . _a{..‘.‘._‘._l_ 2k, ., ?h-lq ‘z u'_h ‘_ ,

' o . /' éon5| st entwith these Jud1c1a1 goals, the Act estabilshes

Suprenme Court of New Jersey in Munt Laurel | and Munt Laurel II-,

Governor's Conditional Veto, April 26, 1985 thereby conplying with

the judicial request for a legislative initiative..

The goals established by the Munt Laurel decisions are

t he underpinnings of the Act. In Munt Laurel 11, the Court ex-
pressed three purposes for its rulings: (i) to encourage vQI untary
conpliance on the part of nunicipalities with the constitutional
obligation by defining it nore clearly; (ii) to sinplify litigation
in the area of excl Usi onary zoning; and (iii) to increase substan-
tially the effectiveness of the judicial renedy by providing that
in nost cases, upon a determ nation of nonconpliance, the trial

court would order an imediate revision of the ordinance and re-

quire"“the lse of effectiveeaffirmtive planning and zoni ng devi ces. . Llre el £
92 .N_J. at .214, -,,It.vvas the -Court's almto/accorrpllsh these pur- .
poses V\lm I e- pr eser Vi ng the fundamental ~ legiti mate control of

rrunl CI paI | t| es over the| r o_wp_. zoni ng angq, i ndeed,  thei r. dest | ny:}?._ L

|b|d

;—.-—A P B

e,

J‘.f-'

a corrprehen3| ve pI anni ng and [ rrpl ement atl on response to the const |-

tutional obligation defined in Munt Laurel. Section 2(c). The
Act is designed to provide an admnistrative mechanism to resolve
excl usionary zoning disputes in place of protracted and expensive

litigation and establishes a voluntary system for rnunicipal conpli-

ance with Muwunt Laurel obligations. Governor's Veto Message, April
26, 1985. The Act also effectuates a legislative preference for

the resolution of existing and future disputes involving exclusion-
ary zoning by establishing the Affordable Housing Council as an
admnistrative forum for nediation and review of such disputes in

v;,,”_13_', .
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lieu of litigation. Section 3. As set forth in Point 1I, infra,

consistent with the Mount Laurel goals, the Act's, various sections

were designed to keep a nmunicipality on track once it has elected
to submt to proceedings for review of its housing elenent by the
Council. In the event of a dispute as to whether a municipality's
housi ng el enent and zoning ordi nance conply with the criteria to be
devel oped by the Council, the Act provides for a nediation and
review process intended to obviate the necessity of seeking judi-
cial recourse in such matters. It is also an expressed purpose of

the Act to provide various alternatives to the use of the builder's

“renedy as a. nethod of achleV|ng Falr Share Hou3|ng . Section 3

o,

To facrlltate the |nplenentat|on of the Act and to afford

ra-fair awd effective-- transrtron betmeen pendi ng exclusronary zonrng

litigation and proceedrngs before the Council, the Act ~provrdes..

for, inter alia- the transfer of pendlng I|t|gat|on to the CbunC|

|n certaln C|rounstances Sectlon 16 and |nposes a tenporary .

noratorrunt on court amarded burlder S renedles. In the latter
cqﬁ, _;x,m v ”,. S m;..‘f.'..:.;._-,.“_; PO S

regard‘ Sec/mn.ZB of ﬁhe_Act prov1deS°'fi“¥f::W

3

hb burlder renmedy shall be granted to a
plaintiff |r1 any exclusionary zoning litiga-
tion which has been filed on or after Janu-
ary 20, 1983, unless a final judgnent provid-
ing for a builder's renmedy has already been
rendered to that plaintiff. This provision
shall termnate upon the expiration of the
period set forth in subsection a. of section 9
of this act for the filing with the council of
the nmunicipality's housing elenent.*

* A "builder's renmedy” is defined by the Act as:

(Footnote Continued On Fol |l ow ng Page)

e




The noratorium inposed by this Section is of Iirritéd duration .an'd‘
will expire, at the latest, on January 1, 1987..*.
Notwi t hstanding the foregoing, plaintiff St onehedge
contends that the noratorium on the award of builder's renedies
i nposed by Section 23 of the Act is unconstitutional. In support
of its claim plaintiff advances several alternative theories which
all egedly verify the unconstitutionality of this provision: that
10 the builder's remedy is "necessary for the enforcenent of a consti-
tutional right; that the noratorium "violates the separation of
powers clause"” of the State Constitution; and that the noratorium
cqntral'yene_zs_'th‘e.due process cl aqsé of the State Constitution. See
S;;bnehedgé‘éri.éf' at w24-'1'6..** _ | ’ | ; | ..
' pre Bef‘dre't‘:f espo'n.di‘néti 0. ,the- speci f i>cco,nst.i tuti 6nai ’-chal --
20 -l enges- rai.sed*' . it..is inportant to enphasize the difficult burden

whi ch nmust be net by a'party"atterrpting,_to challenge the validity -

- of a'legisl at | ve enactnment oh constituti onal ~grounds. It is well - 7

SRITELE S ‘ ' ' C RS R R AT W e
LTS mg o VETw L (Foot ot e Qoittihti éd-Fronr Previ bus Page) ¢ -
30 ' a court inposed renmedy for a litigant who is an

individual or a profit-making entity in which
the court requires a nunicipality to utilize
zoni ng techni ques such as mandatory set asides
or density bonuses which provide for the eco-
nomc viability of a residential devel opnent by
I ncluding housing which is not for Ilow and
noder at e i ncome househol ds. [Section 28].

* See the State's discussion of the tine constraints contained in
the Act, at Point Il, infra.

40 ~ ** Plaintiff Affordable Living Corporation, while not attacking the
constitutionality of the statute, simlarly clains that the
builder's renedy is a vested property right and that to read the
Act as divesting a plaintiff of such a "right" offends due process
of law. Plaintiff Affordable Living Corporation Brief at 12.
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" tion of valldltyshouldllbt attach . !;¥‘ﬁrQ3;"?' - ﬁ“*?7.*':t?f:
WM satesicEurthermoze, B SANBLS f &, "annqt"succe“sl Ajy. Acf e aklengs: the .
o autnbrlty '&77" t he-" E“lVVa tufe*" ds -a geherar- natter ‘t’”: |npose 'a an

established that there is a streng presunption that a statute
passed by the Legislature is constitutional. Al doubts are to be
resolved in favor of upholding the validity of the statute. New

Jersey Associ ation on Correction v. Lan, 80 N. J. 199, 218-219

(1979); 1In re Loch Arbour, 25 N~. 258, 264-265 (1957). The Legis-

lature is presuned to have acted in a reasonable manner and on the

basi s of adequate factual support and any party seeking to overturn

a statute bears a heavy burden. Indeed, the presunption of consti-

tutionality can be overcone:

only by proofs that preclude the possibility
that there could have been any set of facts
known to the |egislative body or which could
reasonabl y ‘be-assuned to have been known which -
woul d rationally support a conclu5|on that t he

N.J. 543, 565 (1975) (other citations omtted).

Thus the l'itigant who ar gues- for~ the -invatidity ef a statutory"

'prOV|S|on bears the heavy burden of denDnstratlng that the presunp-<

noratorium  That a |egislative body nmay inpose a proper noratorium
even upon all devel opnent, is beyond dispute. Mst commonly, such
restraints are prescribed by nunicipalities in inplenenting a
zoning scheme. "And, it is well settled that nunicipalities have
power to enact a reasonable noratorium on certain |land uses while
studying a problem and preparing permanent regulations.”" Plaza

Joint Vepture v, Atlantic Gty, 174 N'J. Super, 231, 237 (App. Div.

1980) (citations omtted.). Here, the Fair Housing Act inposes a

tenmporary noratoriumupon the builder's renedy, only one of several

C . . enactnent is |n the public interest. Hutton - ot
Co ek et Pk Gardens v.o West. Orange Town CDUhCIl, 68 - v F . e

€.

,.>,.
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“judicial renedies enunci ated by the Supreme Court in M. Laurel ||

to be enployed by trial courts in considering exclusionary zoning

matters. The noratorium applies only to a court inposed version of
the builder's renmedy. Judicial discretion to order rezoning or to

provide for the construction of |ow and noderate housing is unaf-

‘fected. Thus, although the noratorium at issue is not as onerous

as the wideranging "freezes™ on devel opnent considered in the
caselaw, the noratorium inposed by the Act is plainly constitu-
tional even under the following rigid standards set forth by the
courts in those cases.

Wi | e the T easonabl eness of ‘a noratorium depends upon the

particular facts of "each case, noratoria which have a substantial

telatonshi p- 16" {he "+ publ i‘C‘ héal'th, « vielfar&.” and’ safety Wil be" --

uphel d* - . Oappt ure Realty v:  Board Qf" Adj ust nent _of El nwood. Park, -

133 N.J.~ Super ._216, 221 (App D| v, 1975). In Cappture Real ty the.

court uphel d a- restrl ct| on on constructlon . |n fI ood prone Iands

tor, a speC|f|ed perlod of tlrre, unt|I the muni ci pallty and county

. could.complete a reg did’ flood control project.” The court”looked -

to the extensive”planni ng, the nature of the vvork, and the fact

\

that the town and oounty\\rere actively engaged in the project, as

reasons supporting tgie noratorium Jd., at 221. Hence, "t]he
H . . —‘/ B
exi stence of muni cr»parr‘/povxler to enact a reasonable noratorium on

certain uses whiie”pfepari ng' and studying a new zoning ordinance is

\
\
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not open to question.” New Jersey Shore Builder's v. Twp. of Qcean,

128 N.J. Super. 135, 137 (App. Div. 1974).*

Adm ni strative agency noratoria or "freezes" on devel op-

nent have |ikew se been sustained. In Tons River Affiliates v.

Dept. of Environnental Prot ect i on, 140 N.J. Super. 135 . (App. Div.
1976), the court upheld the authority of the Comm ssioner of Envi-
-ronrrent al Protection, granted under the Coastal Area Facility
Revi ew Act &CAFRA) , to "freeze" devel opnent wit hi»n a coastal area

until it .could be evaluated in light of a forthcom ng CAFRA pl an.

The court concluded that:

Wth the adoption of a new statute which
requi res extensive studies and preparation of
a conprehensive plan ‘for devel opnent of the
..coastal, area involved it.- is inevitable that
inplenmentation -will  require- a -~considerable
period of tine. Does this nean that the
agency is. powerless to prevent the potential
frustration of a consi stent and conpr ehensi ve
pl an by uncontrolled helter skelter -construc-
'tlonlnthelnterlrrP o
tret M, Publ i'c Wel fare sought to be advanced by AT e
the police power underlying the jurisdiction

e e e w0 -ON they *eguj . at ory. agency. denands. -the- avail-..

30

40

« .. ability -of. sone'’ |nter|mrreasures to preserve» A

" ™e* t he' status“quo pendi hg the adoption’of a final =~ * -
pl an. "Freeze" regulations have thus been
approved as reasonable in the analogous area
of planning and zoning. Such "stop gap"
l egislation is a reasonable exercise of power
to prevent changes in the character of the
area or a conmunity before officialdom has an
opportunity to conplete a proper study and
final plan which will operate on a permanent
basi s. [Ald at 152-153; citations and foot-
note om tted].

* In fact, the Appellate D vision has determned that such
"freezes" do not even give rise to a claim for a conpensable
"taking" under condemation law. See Ol eans Builders & Devel opers
v. Byrne, 186 N.J. Super. 432, 448 (App. D v. 1982). '

.18




Furthernore, the Appellate D vision has upheld a |egis-
lative "freeze" on the developnent of land within the proposed
alignnent of a state highway for a statutorily pr‘éscri bed peri od.

Kingston East Realty Co. v. State of New Jersey, 133 N.J. Super 234

(App. Div. 1975). There the court sustained N.J.S. A 27:7-66 and
67, which provide that notice be given to the Conm ssioner of
Transportation of any proposed devel opnment within the alignnent for

| Q a poténtial state highway. The statute also enables the Commis-
sioner to ten‘porari'ly "freeze" any developnent wthin the align-
ment. _1bid. The Court recognized the clear public purpose behind
such a freeze: "

| ’ | The st af ute-.not’.onllhy L;r;)'vi.des fedress‘ f‘oAr

aggrieved. property owners, "as. indicated, but

~al'so.seéks to -avoi d-t he necessity therefor, -if * - ™ A
possible. As an incident to this purpose, it

20 - . di scourages,, for a relatively short period of
“ time, the physical devel opnent of i nprovenent
of land.. Simlar neasures designed to re-

- strain tenporarily the inimcal utilization of - '
“land,’ have been: r ecogni zed ; under narrow circum-

..*"'-"- " §tances . as"™. -reasonabl e: fegul ations: ‘the ™o
. ~exercise of gover nrrent al police povver S. .
SIS\ >¥-_ >| > KtogstonEast, Realtv.wv- .State*>f NewJersey., ey 2N o) e at
Setel sup a,. at, 243 244.: (C|tat |Ap_n_s_'om|tted) Lot e
Even in the context of the cases at hand the Supreme
30
Court has focused on the viability of a noratorium I n Mount
Laurel Il, the Supreme Court specifically authorized judicial
post ponenment of developnment within a municipality to allow for the
orderly inplenmentation of a fair share housing plan. In that vein,
the Court enpowered trial courts to order:
that certain types of projects or construction
O as mayY De specified by the trial court be

delayed within the nunicipality wuntil its
ordinance is satisfactorily revised, or until
all or part of its fair share of |ower income
housing is constructed and/or firm commtnents

19
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have beeh made by responsible devel opers...
rSupra., 92 NjJ. at 285],

Thus, the Supreme Court has acknow edged that a noratorium is a

useful tool in effecting a Mount Laurel obligation. Consequently,

the sole remaining inquiry is whether the particular noratorium
I nposed by the Legislature under the Fair Housing Act is a proper

use of the legislative prerogative.

On judicial review of a noratorium courts should con-

sider whether the "freeze" is reasonable under the facts of the
case and whether the noratoriumis rationally related to the Ieg-
islative end to be achieved. Specifically, two considerations have

.errerged from the case Iaw and shoul d gU| de a court in-assessi ng the

"

Y validity of aror atorium “the *court” Shoul d- det er mi ne whsther  the ©

."VI

30

“durat-i on of the "freeze" -i S reas‘onabl e, and shoul d vvei gh t he iriter-

ests.. of the affected property ovvners agal nst the pubI ic |nt_er_&°..t_..|_n_

AAdlllelnﬂ its Ian<d use grhem: 1o heet rmdprn trpndf: *__Sehiguane T ee<e

+ CEMBS o 9Bl 288 Hmktmgm DeRlneyel . | soBoard gt
#"of Trifst @és of “Loch* Afboufi - 48y, J. J. e 4927 (1 Q@dens Mbnmm.t(h, Lunber""-“""- ATt

\
Co. _v. Ccean Tp., 9 N.J. 64 (1952); Meadow ands Regi onal Devel op-

N .

* The State will enploy this analysis to denonstrate the constitu-
tlonallty of Section 28 of the Actr"==\% note, however, that plain-
tiffs' interests in the case"fe"Bar do not rise to the level of an
"affected property owner," as set forth in the cases, inasmuch as
the Section 28 freeze only temporarily restricts the judicial
availability of a single devel opnent-related renedy, the builder's
remedy, and because, as discussed infra, plaintiffs have no "vested
right™ to a builder's renedy. “Consequently, plaintiffs herein
cannot claim the interest asserted by the property owners in the
cases cited; and even under the _lec”i_"consideration afforded a
truly aggrieved property owner, plainfiffs cannot make out a
legitimate claimthat the noratoriumat issue is illegal.




i‘j_“-»_.supra There .the court ‘also evaluated a challenge freeze

30

L.l i rrat"eyge $£ the property,_}.,_,.v” lb| d Lo at- 265 PN e .«...>.

nent Agency V. Hackensackoadovrl ands Devel opnent Conmmi sSsi on

(HMDC), 119 |LJ. Super. 572, 576-577 (App. Div. 1972).

In Schiavone Construction Co., supra, the Suprene Court

of New Jersey was presented with a challenge to a noratorium inpos-
ed by the HVMDC. The Court renmanded to the trial court for further
proceedings, but reiterated its directive, expressed in Deal

Gardens, supra, that in "eval uating | and use restriction, courts

shoul d consi der the reasonabl eness of the duration of any norator-

i um on devel opnent. ** Schi avone Construction Co., Supra, 98 N_J. at

264. In particul ar, the Court called for an exam nation of "the

rel atronshrp between the purpose of the restrrctrons and the trrre

"'requrred to reach and to,’ |an errent a- frnal decrsron as the et

qarrs focus. vr;aF;'- consistent wi th t hat employed by the.

jAppellate Division in Meadowl ands Regi onal Development Commi ssion,

regulatrons promulgated by the HMDC whrch restrrcted development in'

e R

the l\/leadovr,l ands for tV\o years vvhr I e the Hl\/DC was pr eparl ng a master

. o s

pl an. The court relred upon the "duratron of trrre" test, but al SO0

| ooked to the nature of the task faced by the HVDC and the admi ni -
strative scheme for devel opnment conceived by the Legislature. The
court recognized the interest of individual property owners, and
consi dered how they would be affected by the "freeze," but also

acknow edged the existence of a substantial community interest in
effective and proper land use. 119 N~ Super~ at 576-577. Upon

such a review, and in view of the statutory mandate, the court

determned that the HVDC was entitled to a reasonable period of

-2




time to study and inplement a conprehensive | and use plan, and that
a two-year noratorium on devel opment was appropriate:

The schene envisioned by the Legislature
for devel opnent of the Meadowl ands area is a
uni que one. It -contenplated an inmaginative
and innovative approach to the solution of
numerous and difficult problems. The Conm s-
sion to which that task has been assigned is
entitled to reasonable tine to study them and
to devise nmethods to resolve them The nature
of the Meadowl ands area, the vast potential it
4 has in the public interest, the dangers of a
- 1Q too rapid decision and the consequences of a
hastily and inproperly drawn final plan under-
score the necessity for a very careful study
of the entire environnental inpact of the
final plan and possible alternatives thereto.
W conclude that the two-year period provided
. in the orlglnal interim zoning regul ations and
“ethe additional' twoHhorith extension thereof -are T
- not-unreaSonabl &- under- t he C|rcunstances shown -7 et oo
by thls redej [Id at 577] L L .

i Fbﬁéé‘ the cmﬂt pald deference ‘to the Ieglslatlve plan fordeveIA'*rm%V"*

opnent of the N@adomﬁands and in consi deration of the conplicated
and |nvolved issues - attendant Lhereto approved a tenporary nDra-~-

tor|unt -oh aII developnent'* ine' the [ nterest of' conprehen5|ve and "

e R mmnigﬂm "PRANOARG.S o ooty 1A L e W e S S e T t.a. egetings
VoIV "Thereforevtxwor|A ‘the” plaln ‘F¥ct that plalntlffs ‘have: no . REE
3Q constitutional right to a particular renedy, it is evident that

under the foregoing standards, the "freeze contained In Section 28
of the Fair Housing Act passes constitutional nuster. It is a
limted noratorium confined both in scope and duration operating
only to limt the award of a particular type of judicial renedy.
The legislative curtailnent of the builder's renmedy does not
*xk restrict devel opnent per se and does not restrain the construction
of projects conprised entirely of |ow and noderate incone housing.

Rather, it is directed only towards profit-making litigants who
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have, since M. Laurel Il, sought judicial license to constrdct
housing proj ects Amhich are primarily ndt for low and noderate
i ncome households.

The "freeze" is clearly related to a rational |egislative
purpose: the orderly inplenentation of an adm nistrative mechani sm
to enable municipalities to neet their constitutional obligation

under the M. Laurel cases. Consistent with the express |egisla-

tive preference for an adm nistrative response to the dil emma posed
bY M. Llaurel, Sectfon 3, and the New Jersey Suprene Court's own
desire to defer to a legislative initiative, 92 N.J. at 213, the
Fair Housing Act provides an alternatlve nechanlsw1for resolutipn.

of Nbunt'LaureI YL obllgatlons and d|sputes pertalnlng t hereto, and

EJSta|AIShES%LZIInE fpamBV|A|r1 whlch-to nake that mechanism wcrk—.:j;{:;

able. Simil ar to the nnratorlun1|nposed by the HWVDC and upheld in .o

. Neadomﬁands RBQ|onaI Developnent Agency, supra, the freeze at ‘i ssue

Mhereln mas prOV|ded by the Leglslature to enable ‘the adnlnlstratlved .

process to address a conpllcated |ssue |n a conprehenS|ve and '

_order! JLy manner . J"."'/,'_H" meesL L L erel eeT e T T

Plaintiff Stonehedge also erroneously asserts that the

builder's renmedy is necessary for enforcenent of the constitutiona

right and is an essential part of that right. In so contending,

plaintiff Stonehedge has ignored the plain [|anguage of Munt
Laurel 11. A reading of that decision clearly denonstrates that

the Court intended to provide a variety of judicial renmedies in the
interest of affording the trial courts wide latitude to ensure

conpliance with a municipality's constitutional obligation. It is

the fulfillment of that obligation, and not the inposition of any

particul ar renedy, which is mandated by Mount Laurel [1. - The




Court's very specific directive regardi nc] the inposition of
bui | der's renedies confivrrrs that the award of a builder's renmedy is
not in itself an absol ute right, but is, rather, one of “several
met hods which a court may in its discretion utilize to achieve
conpliance wth the constitutional obligation.* Therefore, under

M. Laurel |1, a trial court nmay consider whether a builder's

remedy is appropriate in a particular case; however, that decision
10 - in no way supports a conclusion that the award of a builder's

remedy is mandated in all cases.

Only in appropriate circunstances, and only upon a deter-

m nation (i) ‘that a proposed proj ect includes an appropriate por-

tion of Iow and rmderate i ncome housi ng, and (ii) t hat the proj ect

' Is JLocat ed and\t"pt"e$> +g accordance vvith soundzonr ngr and/plan *5
20 ning concepts, . i ncl udi ng i ts _envr ro_nment aI |rrpact |s_' an award of a . a
buiIder'i rernedy authorized under Mount Laurel I1. 92 NJ 218 .
279 280 . by any stretch of the |rrag| nation can IVbunt Laurel II."_- -

t

be read to bestow on a burlder-plarntiff a""vested rrght" to'-a

PR N
.~ ee
i 4 '

IR BU| i dEI ffL i rerredy"" in"/p 6*£nt df f aCt]- the"'very"”ca”d\/tl c'i'tedV b’) pI ai {2y

tiff Stonehedge dermnstrates conclusrvely that its argurrents in

30
this regard nust fail. |In NMTTTTV—Becker, 6 NJ. 457 (1951), the
Suprene Court of New Jersey stated that:

the right to a particular remedy is not a
vested right. This is the general rule; and
the exceptions are of those peculiar cases in
which the renmedy is part of the right itself.
As a general rule, every state has conplete
control over the renmedies whichit offersto

40

* In fact, the Suprene Court in M. Laurel 11 refused to inpose a
builder's renedy in tw of the cases before it, noting that a
bui l der's renmedy was not appropriate in the circunstances presented
therein. 92 N.J. 315-316, 321.




suitors in its courts. It may abolish one
class of courts and create another. It may
give a new and additional renmedy for a right

already in existence. And it may abolish old
remedies and substitute new.. [6 N_J. at

470-471, citing Wasner v, Atkinson, 43 N.J.L.

571, 574-575 (Sup. C. 1881) (ot her citations
om tted)]

In light of this rule, and in view of the fact that the builder's

remedy is not a right but is only one of several renedies available

under Mount Laurel 11, it is clear that the tenporary noratorium on

10
the judicial inposition of builder's renmedies contained in Section
28 of the Act presents no constitutional infirm ty.
Plaintiff -Affordable Living Corporation has exhibited a

sim'l'ar m-sunder st andi ng of the di stinction betvveeh a - ri'ght and a .

| 20 rrémedy T “conphalni nge that” f’“e i '&oﬁ%i'&g tAC‘tdued'pfo‘éééss s ‘ifawa“-‘
eV . ves'ted riNit "to byi Tdep ¥ f et s
-Brief of pI aintiftf Affordable Li vi ng Corporatlon at ~12. Here

'again“ the very cases upon whi ch pl a| ntlff relles fa|I to support
" thi $ overbroad prop03|t| on. ‘In fact,' the New Jersey Suprerre cout

st en s asy consi,st.ently ,hel,d ~that L Astatute. ARAY: even J.mpalr pr:wate {PEOPT.

non

erty ri ghts V\hen* prot ection*s of - the publ icinterést" "so- clfearly='-"=-"""" :

N

30 \ predom nates over that inpairnent. See e.0., Rothnman v. Rothman,

\QS N\ji. 219, 225 (1974). Moreover, even where a vested right was

deened to exist, the Court has expressly held that "[a] statute

that= gives retrospective effect to essentially renedial changes
/

does not wunconstitutionally interfere with vested rights.” State

Depart ment of Environmental Protection v. Ventron Corp., 94 N.J.

40 473, 499 (1983). Here plaintiffs cannot legitimately assert that
the"r"‘"proprietvary interest in a particular renedy rises to the

level of a constitutional right. The Supreme Court has acknow -




J £

30

edged that the public interest in zoning for the general welfere
m ght be achieved through a variety of renmedial neasures. It is

the nunicipality's obligation to zone consistent with M. Laurel ||

and not the Court's suggested nethods for conplying with that
obligation which affords -constitutional dinmension to these cases.
Therefore, it was entirely within the Legislature's prerogative to
provi de alter‘native renedies retrospectively in the interest of

achi eving nmuni ci pal conpliance with Mount Laurel 11.

Just as spurious is the claim by plaintiff Stonehedge
that Section 28 is violative of the due process nandate of the New
Jersey Constitution, Article I, paragraph 1. As Stonehedge notes,

a due process anal ysis calls for a determ nation of vvhether t he

Lo <st ated . | egi sl at i ve pur pose arld means errpl oyed are constit ut i onal | y.

perrri ssible.. .The -| egi sl ation i n - question nust bear a rational

rel atlonshlp to a constltutlonally permSS|bIe Obj ective. U.S.A. :

: ‘4-131 155 (1982) CI t| ng

Zd 93 98 (1953)

The State rray, in the exercise of its poIiceApovver, t ake

such action as is appropriate in its judgnent to pronote and pro-

tect the public health, safety and welfare. In Mount Laurel 11,
the Supreme Court of New Jersey recognized that the exercise of the
police power to regulate the use of land for the benefit of the

general welfare was particularly suited to |egislative action. See
e-gp— 92 N, at 212-213. The Act neets the need which the Court

perceived for such legislative action. It provides a conprehensive

planning and inplenentation mechanism for satisfaction of the

constitutional obligation enunciated in NMount LCaurel TT. The Act

“ e D B- T ‘77- : . oo

E&LQM....SM_U% 372 U"S 7‘26’,' 732, 83 sa 1028 1032 '10'-"




is designed to effectuate the State's declared preference for the
resolution of existing and future disputes via an admnistrative
medi ati on and review process and to encourage voluntary conpliance

with Munt Laurel objectives. Governor's Veto Message, Septem

ber 26, 1985.

By inposing a tenporary noratorium on the award of a
buil der's renedy in Section 28, the Legisl ature attenpted to pro-
vide tinme for the admnistrative systemto worKk. ‘As in those cases
‘regarding the inposition of a noratorium on devel opnent generally,
to allow for conprehensive planning, the Legislature here sought to
afford nuni ci palltles an adequate opportunrty to undertake such

.actlon as may be necessary to achr eve voI untary conplrance wrth
tional period. The. val idity of such terrporary nmeasures by the

Legislature is underscored by t he determ natron of the Suprene ..

QOourt of New Jersey in. l\/bunt Laurel 'I that |t was’ W|th|n the povver o

.a- EANR) -

of the tr|a| courts to adjust the t|mng of burlder S remedles so' '

.*;~ ..' -~

to cushr on the m‘pact o£. such deveIOprrents- on‘”rruhl CI"‘ r|t| rt>""'**"'/***

s e e L. L. . H -y

v '-. ¥

D TR LAY

vvhere t hat |rrpact would othervvr se cause a sudden radr caI transfor-

mation of those nunicipalities. 92 N J. at 280, 285. Thus, no due
process consi derations are i npi nged by the Ilegislative determ na-
tion to provide for a tenporary noratorium

Plaintiff Stonehedge further contends that the noratorium

set forth in Section 28 of the Act violates the separation of
powers clause of the New Jersey Constitution, Article IIl, para-

graph 1. Plaintiff clains that the provision is "an attenpt to
override the Suprene's Court's constitutional power to make rules
governing the admnistration, practice and proc'edure in all
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courts. New Jersey Constitution, Article VI, Section II, par a—
graph 3. See Brief and Appendix of plaintiff Stonehedge Associ ates
at 25. The. constitutional mandate cited by plaintiff for this
proposition, however, has been deened to vest the exclusive author-
ity for establishing laws of pleading and practice in the Suprene
Court. This rule-making power nust be distinguished from the
courts' authori ty to make substantive law, which defines our rights

and duties, through decision-making in specific cases com ng before

them See generally Wnberry v. Salisbury, 5 N_J. 240, 248 (1950).

In advancing this alleged consti tuti onal ar gunent , plaintiff

.St pnehedge, hasi failed tor recognr ze thrs d| str nctron _The Court’ S o
- ivb'l'eh‘t i-’fi.'(“:a't i'bn of *6 p055| bl e\ j ud| Ci aI remadr es, ; '. [ ncI udr ng, " é’_'_ . '

. ﬂbur | der’ s rerredy, for* non corrpl i ance ‘wi't h the const ituti onaI obI | ga- k

tion defrned in I\/bunt Laurel Il was cIearIy of a substantlve

nature Therefore t he Legr sl ature cannot be sald to have |ntruded'

§ on an area of . Iaw-rrakr ng vvhrch vvas excl usrvely reserved to the-'_,.._,.'i' -

-

courts |n prOV| d| ng aIternatrves to those judlcral rerredr es in the

Mor eover , t he Suprenme Court's repeated acknow edgenent

that enforcenment of the constitutional obligation defined in Munt
Laurel was an area in which the Court was awaiting |egislative
action clearly denonstrates that such an argunment is untenable.

Instructive in this regard is the decision of the Superior Court of

New Jersey, Appellate D vision in Stroinski v.” Ofice of Public
; 134 N—J- Super 21 (App.. Div. 1975), where the court

consi dered whether a section of the New Jersey Public Defender "Act,
N.J.S. A 2A 158A-17, violated the constitutional provisions cited

herein by plaintiff Stonehedge. In that case the plaintiff con-
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tended that the provision at i ssue constituted an invalid encroachr-
nent by the Legislature upon the rule-making authority of the New v'
Jersey Supreme Court. The court rejected the plaintiff's asser-
tions, noting that the Public Defender Act was the Legislature's
response to decisions of the United States Suprene Court and the
New Jersey Suprene Court i npl ementing the constitutional guarantee
'_to.an i ndi gent def endant in a crimnal case of the right to counsel .

134 N.J. Super.* 29.7° Relying on- |anguage in decisions which pre-

dated that Act and in: which the courts had afforded opportunities
for legislative initiative,- the court determned that the statute

a,t,tv Issue d|d not offend tdle ruIe mak| ng. aut hor|ty of the S_upreme_,

-",Court 134 iNJ. Super at "30 “stati ng* Vo ey T
: ' " Thus, “the matter - of . provi di ng counsel for ; .. . R
~iondi gent defendants iri‘crimnal cases,- includ- o> e
ing ‘the allocation and method of - payment of -~ oL e
.costs t her eof , was _expressly left by the

Supreme Court to the Legi sTature. Under these
circunstances .It- cannot be said -that the

woes e o ~subsequent, enact ment by t he.Legi sl ature of the.. s w.-..ii 7. . <

... Public Defendér Act in response tg the Court's = .. ".: = - .

“ejinvitationeon stitutSs an invalid- encr oachrent AR A
of theCourt srule rmkmgpovver L [Ib|d ]

', .‘v;. S g BRI . R NSRS

/S| m I arI y, |ntt" e pr esent SI t uatl onlt cannot ' be sal d * thatl" the

PR

Legislature's prorrul gatlon of the Act in any way contravenes the

separation of powers <clause of the New Jersey Constitution.

Rather, the Act is the legislative initiative which was repeatedly

invited by the Suprenme Court of New Jersey in Munt Laurel 11.
Lastly, plaintiffs wunaninously conplain that the Act

precludes the award of a builder's renmedy by the Council and, for
this reason, again maintain that the Act is constitutionally in-

firm See Brief of plaintiff Affordable Living Corporation at
11-12; Brief of plaintiff Stonehedge Associates at 26-27; Brief of
plaintiff Siegler Associates at 30-34; Brief of .plaintiff Public




Advocat e at 35-36.. Once again, such argunments are prem sed on an
illusory right to a builder's remedy. Moreover, plaintiffs offer
no support for their proposition that the Council nmay not award a
buil der's remedy as a condition for granting substantive certifica-
tion, and, in fact, no such prohibition exists. Inplicit in the
Act is the expectation that in approving a nunicipal housing ele-
ment, the Council may require that techniques be inplenented which
"ea will have an effect ‘conparable to that achieved by a builder's

-

remedy, but 'acconplis.hed within the context of regional planning

and not sinply as a reward for a successful litigant. In this
v - regard - Section 3, provides> inrelevant part: -- ... -. .. ... e
T T The Legislature’ declares that ‘[fee State's .~ - ot
preference for "the resolution of exrstrng and : Se
future di sOPutes i nval ving -excl usionary zoning .. -: - et
: - is 'the nediation and review.process-set forth- .
20 . ~in their act and not [|itigation, and that it

is the intention of this act to provide vari-

ous alternatives. to the use of. the builder's .

- S e N . remedy_, as..a thed o.fe achrevrng fair. share..~ .. %, <0 Ll me
S housrng [Eitrphasrs supplred] X s ‘

A R L .
HES RN . : L *

Cas s plarn from an objectrve reading of this Sectio‘n '

trle Act*s“states a' *preference for "an* adm n| stra trye soI utro r| and o '7"‘5""7’3

.~...

seeks to provrde alternatrves to the burlder S remedy, but does not
30 exclude that renedy. Surely, if it was the Legislature's intent to
limt the vconditibon's whi ch the Council mght inpose, - and particu-
Iarly to absolutely prohibit the inposition of certain conditions,

the Act would so provide.

Furthernore, as plaintiffs acknow edge, the Act specific-
ally requires municipalities to include in their housing elenent:

A consideration of the lands that are npst
appropriate for construction of [ow and nod-
erate income housing and- - of the existing
structures nost appropriate for conversion to,
or rehabilitation for, |ow and m)derat e incone




housi ng, including a consideration of |ands
of devel opers who have expressed a comm tnent
to provide |ow and noderate I ncone housi ng.

[ Section 10(f) (enphasis added)].

Thus, contrary to plaintiffs® contentions, the Act specifi caIty
envisions that the interests of builders be considered both by the
nuni cipal ity in devel oping a housing elenent, and thereafter by the

Council in review ng that elenent.

_ « Plaintiffsl- comon failure to make reference to Sect‘ion'

10 '

14(b) of the Act is nost telling. That Section enpowers the

Council to condition its grant of certification of a housing el e-

rrent "upon changes |n the eI errent "or'“ ordi- nances Under that o
.17 prowsron the CcunC‘rI rray- requrre that a rrunrcrpalrty rezohe and --m

rray i npose cond|t|ons vvhl ch' maké ~the -achi evement of “a' munici pat "0’-:'%'.-9
20 *ity's fair share of low and noderate incone housi ng realistical I y

: p055|ble No i mtatlons are . |rrposed Wi th respect to the
A | Councrl s d| scretron Y |nsr st upon such cpndrtr ons as . It MRy - deem
approprr ate td achi eve" t he - goal s ofs the Act Nor have pI ai ntlffs .

4 b PrPyl d§d any spund reason fp r. detern‘nm ng that such al | m tat|on Is-

"te —impliciti M the*Act . " eees o' Te e e ' F o0 ne <

- V. -
3Q The Legislature has expressed a preference.for al terna-
‘tives to the builder's renedy in the Act. That preference is
underscored by the "freeze" on the judicial inposition of such
remedies during the Act’s inplenentation period and has cul ninated
in the establishment of the Council which has the discretion to
I npose conditions enbracing a wi de variety of renedies. Plaintiffs
40 offer no basis for concludi ngA that the noratorium inposed by Sec-

tion 28 is either unreasonable in duration or unrelated to a legiti-

mate public purpose. Nor can plai ntiffs denonstrate that Mount

o231
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Laur el obligations will not be satisfied under the Act. , | nst ead,
plaintiffs sinply benoan the Iegislativé deternination to t enpo-
rarily excise a judicial renedy which has worked to the profitable

advantage of private litigants.
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- .that -the 'Act -is eon‘ehdw un‘constituti onal - because'. the Legi sl ature °

'-',.has enacted a statutory scherre ta effectuate. the doctrrne Wmch is -

‘ Court in Mount Laurel L1 ' I—Iowever as d| scussed in- Poi nt I, that '
'-t he I\/bunt Laurel "I | corrpl | ance ) rrechanl sm |s not const | t ut| onal I y

POINT 11

THE FAIR HOUSING ACT |S A COVPREHENSI VE PLAN-
NI NG AND | MPLEMENTATI ON RESPONSE ON THE PART OF
THE LEGQ SLATURE TO THE MOUNT LAUREL CASES AND
I'S DESIGNED TO PROVI DE AN ADM NI STRATI VE MECH-
ANl SM FOR RESOLVI NG EXCLUSI ONARY ZONI NG DI S-
PUTES AND TO MEET THE MOUNT LAUREL OBLI GATI ON.
THE ACT |S CLEARLY CONSTI TUTI ONAL AND SHOULD
BE_UPHELD.

A THE METHOD OF ACH EVING THE MOUNT
LAUREL OBLI GATI ON SET FORTH I N MOUNT
LAUREL |1 IS NOT  CONSTI TUTI ONALLY
REQUI RED. -

Plaintiffs here cannot seriously contend that the Legis-

lature, in enacting the Fair Housing Act, has abrogated the consti -

tutional - requirement: of -Mount I_aurel ... However«;- plaintiffs argue- ... .

di fferent from the conpliance rrechanlsm created by t he Suprerre

requr red is readr I y appar ent V\hl I e th| S mechanl sm Was ut| | zed by

...........

the constituti onal obl i gatlon, 92 N.J. at 212 one JUdI_CI al rrecha-

nism itself is sinply that - a nmeans of achieving the constitu-
tional requirenment and not the requirenent itself. Nowhere is this

more clear than in the Court's discussion of its rationale for

redefining the type of nunicipality which would have a Mount Laurel

obligation from that of a "developing nmunicipality" to that of a
muni ci pality in a designated "growh area" specified in the State

Devel opnent Guide Plan. 92 N.J. at 223-238. In making this revi-

sion, the Court stated:

"_"the Court |n the absence of Ieglsratlve actlon :ln effectuatlng v-
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The point here is that we see every reason
to nodify what is generally regarded as one of

the doctrines of Munt Laurel |, nanely, that
the ©Munt Laurel obligation applies only in
devel oping nunicipalities, and no reason

either in the constitutional doctrine or in the
Mount Laurel case itself, not to do so.

That we are not inhibited by the Constitu-
tion from making this change is apparent when
one analyzes the constitutional obligation it-
self. Mount Laurel | held that in the exercise
of the zoning power a nunicipality could not
constitutionally . limt to its own citizens
those whose housing needs it would -consider,
but was required to consider the housing needs
of all of the citizens of the region of which
that municipality was a part. Put differently,
the zoning power that the State exercised
through its nmunicipalities would have constitu-
tional validity only.if regional housing needs

- ."were*. addr éssed by’ t he- actlons of the nunicipal-, . - . i .-
i"tiles in' the aggr egate-.r' | ~ernei ~pd sel ected.by . -~ i Lt T
" thi's Court in Mount Laurei' | for achleV|ng t hat -

constltutlonally ‘mandated goal was- to inpose . ..
the "obl'igation on those - nunicipalities that -

were "devel opi ng.™" Clearly, however , t he
net hod adopted was sinply a judicial-renedy to
redress a constitutional injury. Achi evenent
-of the. constitutional - goal,, rather than the

rrethdd of relief" selectelll to -achielve it, “was

;.the constitutional: requitenent! Nj92__.'Jﬁﬁ5at

T 036-237.] 4 "

it el ayed”  rhe htelt b the: sﬁpr&meu T lordn

-~

the absence of |egislative action, achieve the constitutional goal.

——————

92 N. J.

at 237. To reiterate, "fachievenent of the constitutiona

goal, rather than the nethod of

fand i s]

the constitutional requirenent.” | bi d. The

conpliance nechanism therefore, is not constitutionally

and the Legislature,

relief selected to achieve it, was

j udi ci al

required .

by enacting legislative nethods to achieve the \

constitutional goal, has neither violated the Constitution nor

abrogated the constitutional doctrine of the Munt Laurel

cases.

Mmmt"“

\,

‘f'..\
3

Laurel.tl are.|ud|0|a renedleé that the Cburt belleved mould ath'f S

.
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The fact that the legislative schene for enforcing the

Mount Laurel obligation is different from that devised by the

Suprene Court in no wse renders the Act "unconstitutional . How

the Mount Laurel obligation should be effectuated, as evidenced by

the Supreme Court’ s-deci sions and the decisions of the Munt Laurel

judges follow ng the Supr eme Cour t 's Mouunt Laurel Il decision, 1is
plainly a subject upon which "reasonable nmen mght differ." New
10 Jersey Sports & Exposition Auth v. MCrane, 61 N J. 1, -8 (1972)4

app. dism 409 ILS. 943, 93 S Q. 270, 34 L.Ed.2d 215 (1972);
New Jersey Associ ation on Correction v. Lan, 80 N J. 199, 200

(1979) Because of th|s def erence rrust be grant ed to the ch0| ces

SRR DA nmade b#>t he /Legr si atUre Jas to how best to achr eve the constltu- ',_f.‘

tlonal goal As the* Suprerre Court stated in Ne\rv.Jersey Sports &

20 EXDOSI t| on Auth I\/t:Cr ane:

One of the nost delicate tasks a court has
"to perform.is. to adj udi cate .the constitution-

AL A aI itybf "a "Statute. .ln-"bur tripartite formof ' - - 2 .. "

L= eejesele Trer o' govErnnENnt ... . that - : h| gh prerogative... has. always --.
‘been exercised with extreme restrai nt, and with
A deep awar eness- that -the-: challenged enact ment.

e .'A",'v;_.o."-';": ;repre’seiatis*4di“bpx"sititered action-of a- body- com’?\ 1"' oo T

- e e pOSed Of. popul a*Xy el ected. representatives.” "As . =~ ¢~ le- "
a result, judicial decisions from the time of

30 Chi ef Justice Marshall reveal an unswervi ng ac-

ceptance of the principle that every possible
presunption favors the validity of an act of
the Legislature. As we noted in ROE V. ReErvick,
42 N/~ L. 191, 229 (1964), all the relevant New
Jersey cases display faithful judicial defer- =
ence to the wll of the. |awrakers whenever
reasonable nen mght differ as to whether the
means devised by the Legislature to serve a
public purpose conform to the Constitution.
And these cases project into the forefront of
any judicial study of an attack upon a duly

40 enacted statute both the strong presunption of
validity and our solem duty to resolve reason-
ably conflicting doubts in favor of conformty
to our organic charter. TNEW Jersey Sports &
m supra, 61 N~J. at

8. ]
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As will be discussed nore fully in the r_emii nder of this
poi nt heading, the Legislature has enacted the Fai .r Housing Act to
create an adninistrative mechanism for addressing the constitu-
tional goal. The Act provides a vehicle for consensual conpliance

with Munt Laurel, wll avoid trials, and will result in the con-

struction of housing for lower and -noderate income persons rather
than intermnable [litigation. Section 3. It is respectfully
submitted that the court should defer to the choices nade by the
Legislature as to how the constitutional obligation should be net,
and should, therefore, uphold the validity of the Fair Housing Act.

. B. ot SECTI CN- BY— SECTI CJ\I AI\IALYSI S_OF THE ACT.. A

. v > |h\|t"\v>t nai n£||g '[- ft6JB"|on" of th| § p0| nt e head| ng, . tﬁhé“ J
.-__State vv|II set, fortfc a detalled sectlon by sectlon anal yS|s of the

 Act. ThIS anal y3|s i's. |ntended to prow de aSS|stance to the court

in interpretmg the Act and will “al'so di scuss the specific argu-

""'f’rrehts ) made by':‘j“bl‘qi it iﬂff’,s regardl ng each' jcheil | enged st at'utor‘y';-i"*"-’:,"«-"‘

Ce s ey _SECTIONS 5t AND- Bty g meeeee

2

As di scussed above, the Fair Housing Act is designed to
provi de an administrative nechanism to resolve exclusionary zoning
disputes in place of the judicial mechanism formulated by the

Supreme Court in Mount Laurel 11. Through this admnistrative

mechani sm  nuni ci palities operating within state gquidelines and

wth State oversight will be able to define and provide a reasona-

* The builder's remedy noratorium Section 28, . is addressed in
Point | of this brief.

R S R R AR B o s ol R e S e ST
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““,:l‘"_'tlons |n th|s State : Sectlon 4(aJ The CounC|I vvh|ch has been
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bl e opportunity for the inplenentation of their Munt Laurel obl i -

gations. Sections 2(b)s 3; _see also Governor's Condi ti onal Vet o,
April 26, 1985, at 1. To effectuate the constitutional goal, the
Act establishes a vol'untary system through which nunicipalities can
submt plans for providing their fair share of low and noderate
i nconme housing to a State Council on Affordable Housing (Council)
whi ch, upon the petition of. the nunicipality, would certify the
plan if it satisfies the Council's requirenments. Subst anti ve
certification would shift the burden of proof'to the conpl aining

party to show that the plan does not provide a realistic opportuni-

ty, for the .prOV|S|on of the muni C|pal|ty s fair, share. Governor's... .

P

.- -.,°=. = .0 _Under., the' Iegl sI ative conpl i ance mechani sm the’\ ‘Counci |
"shall have pri rrary: juri sd| ct i on -for the admnistration of housing

obl i gat i ons in accordance wi t h sound reg| onal planning. considera-

.

establ|shed i”n,'”bu't' not of the Departnent of Corrrrumty Affa|rs

be from an urban area and no nore than one representing county
interests); two representatives of households in need of |ow and
moderate inconme housing (one of whom nust be a builder of |ow and
nmoderate incone housing and one of vvhom shall be the executive

director of the New Jersey Housing and Mortgage Finance Agency),
and three persons representing the public interest. Section 5(a).

* As of the present date, the Governor has nom nated nine individ-
uals to serve on the Council.

' '""Oond|t| onaI Vet o/ Aprl I 5 1985 “at x iy ;'."-".."i:t' :-'; .i"."’ ... .{ .

) & '

."_""_'cons| sts of n| ne rrerrbers app0| nt ed by th# Governor* W|th the adV| ce’

’and consent of the Senate four IocaI OffICI aIs '(one of vvhom rrust
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Section 5(d) states that the CGovernor shall "nom nat e"
the nenbers within 30 days of the Act's effective date, July 2,
1985. Plaintiffs conplain that the nenbers nomnated by the
Governor have not yet been confirmed by the Senate and, therefore,
there is no Council in existence at this time which could receive
resolutions of participation submtted by nunicipalities under
Section 9. However, such resolutions may be filed with either the
Departnment of Comunity Affairs or the New Jersey Housing and

Mbrt gage Fi nanci ng Agency until such time as the Council's menber-

ship is confirned. The possibility of a delay in the appointing

process vvas cI earIy ant| CI pat ed |n the Act Botfr the Gover nor and

K

jthe Legl sI ature were concerned that becaus<B of the t| e necessary

v

cfor the Governor .to .nmake the nom natlons ‘whi ch the Senate vvould

then have to-confirm the CounC|I s tine to performlts functlons -

vvould be S|gn|f|cantly ‘eroded - by the app0| ntnent process. See,

‘_"i.:.g Sectlons 7" 8;' Governor s Condltlonal Veto Aprll 26 1985

4,

6 7 Thus the tlrre franes for actlon by the OounC|I and the

‘part|C| patlng,, rrunl CI palltles V\ere5/set-' up*to run fromelther "the L

date the CounC|I nenbers are aII conflrned or from January 1

1986.* Therefore, no untoward delay in the process will occur due
to the fact that Council nenbers have not yet been confirnmed since

firm dates have been established by which tinme the Council and

* For exanple, Section 7(a) requires the Council to determ ne
housing regions of the State within seven nonths of the date of
confirmation of the last nenber initially appointed to the Council
or seven nonths from January 1, 1986, whichever is the earlier
date. See Governor's Conditional Veto, April 26, 1975, at 6-7.

L
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muni ci palities nust act.*
Under . Section 6(a) of the

a plan of organization and may incur

act, the Council may establish

expenses within the limts of

funds available to it.** The Council may also contract for the

services of other professional, tec
and consul tants as may be necessary

of its duties. Section 6(b). These

hni cal and operations personnel
to assist it in the performance

organi zational powers go a far

way toward answering plaintiffs® argunents that the Council will be

"too inexperienced" to deal with Munt Laurel issues, in conparison

with the three Munt LaureI judges

who have dealt with such cases

:;.-at Ieast S|nce January 20 1983 Be5|des the fact that thls argu- :

o eree

20

nentr.|s Certa|nly- -not- of a const|t

repreSenting the yery tnterests.that are ‘involved in Nbunt Laur el f

flttigation L;gf,*thoée of muni cipa

"f;'need of Iow and noderate i ncome’ hous

30

4 Nbreover Sectlon 6(b) perntts the

"z:expert||rebycor|traet|||g-fa““'br0feSS

ut|onal"d|nen5|on the argunentlfj'd.'

ities, bui | der's, househol ds in

S|ng, and the publ|c at Iarge

CounC|I to qU|ck|y add ‘o Its:,ﬂ e
tX|a|*andHytsmt|hg'*SerV|Ces“, -

atlons under the Act . In any" C

to aSSISt it |n neet|ng |ts obl|g

\
case, the Council wll not be operathng im ca void. Under Section
7(e), the Council nust give appropﬁtatexueight to pertinent

* Plaintiffs also conplain that theAAdeﬁfevides no provision for

what will occur, for exanple, if no

the Council or if the Council does
inatimely fashion. This argunent

menbers are confirmed to sit on
not performits initial duties
Is premature at this time.  The

court nust presune that the CGovernor, the Senate and the Council

will nmeet the statutory obligations
abl e fashi on. :

** The Council wll receive a %1
State's General Fund. Section 33.

"inposed upon them in a reason-

mllton- approprlatlon from the

-ignores the . .fact that the CbunC|I W|| be conpr|sed of |nd|V|duaIs‘.“ -
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.' are rrade avarlabl e for publ ic comrent |n accordance wrth the Adm n-

|sfcrat|ve / Procedure Act . N J. S A 32 14BJ 1 etseg, . ,Inargur ngtthat"r

research studies, government reports, decisions of other branches
of governnent (which would include the witten decisions render ed

by the Munt LaUreI judges after January 20, 1983), inplenentation

of the State Devel opnent and Redevel opnent Plan and public coment.

These resources should enable the Council to fulfill its duties in
a tinmely fashion as required by the Act. Cearly, plai ntiffs?!
argunent that the Council is "too inexperienced" to carry out its

functions is without nmerit and should be rejected.

2. THE ROLE OF THE OOUNCIL;. SECTIONS 7
AND 8.

...8- . _THE COUNGI['S PROCEDURAL REGULATIONS.

.- pose . prooedural .. rules- .'wrthrn four rmnths o‘f- the date the Iast

~|s the earlrer date : These ruIes will becone effectrve after they

the adm nrstratrve process through whr ch therr cases vvr II now pass
. 1s, "uncertain". due.-to. Legrslature sfarlureto set .forth.detarled
procedural rules for the Council's operations, plaintiffs have

clearly overl ooked Section 8 and, therefore, any questions regard-

ing how the Council will "admnister the Act are clearly premature
at this point.
b. DETERM NATI ONS TO BE MADE BY THE
TOUNCT T~

I HOUSI NG REGI ONS

Section 7 of the Act is the statutory provision which

requires the Council to determine to which regions of the State the

Mount Laurel obligation will apply, the need for |ow and noderate

N * ' "Ufsuan’\t toSeCt.ton/Q o§ "e—-kc t, -"t:."h‘e:fCo'unci'I nust pro? S

rrenber i's confr rrred or ""£out nontSs from January 1, 1986 "whi cheve_r-

*




I ncone housing in these regions and throughout the State, -and the
muni ci palities' fair share of such housing. Section 7(a) requires
the Council to determ ne housing regions of the State within seven
nmonths of the date the last Council menber is confirned or within
seven nonths from January 1, 1986, whichever is earlier. "Housi ng
region" is defined in Section 4(b) of the Act and neans:
. a geographic area of no less than two
nor nore than four contiguous, whole counties
"Q whi ch exhibit significant social, economc and
incone simlarities, and which constitute to
the greatest extent practicable the primry
netropolitan statistical areas as |ast defined
by the United States Census Bureau prior to the
effective date of this act. . ‘

RN o i Plai nt iffs conpl ai n»t hat ; . the "two' to four" county I imta:*

“tion’ of. Sectr on" 4{ b) "tOp rest ri ct ive. They cont end that a' -

:"hous-,i"n'gf r egi on -nust “be - rruch"- Iar ger ‘to- fa| ris y refl ect - the needs “of -

‘the housi.ng market area of Whi ch the ' rruni ci pal i ty forms. a part.
‘Thus, they assert that "[t]he arbltrary restrictiong'of reg| on to
o o tvxo or. four jcbuntres will, resuk:t-imn.: rrany i npr oper-, ~fair..share,-* dear "
- sions- by. the- C;ounel.t- (See- St onehedge :Associ ates’, Notlon Bri.ef.,
.'-.vat.-' .18):.'.'..- .. Sht-.s contention., is nqt ri pe foor. di spesi tiron at-this,ti ne;.
3Q since the State's housing regions have not yet been determ ned by
the Council. Until this is acconplished, plaintiff's argunment is
nmerely specul ative and should be rejected.. Mreover, the argunent
clearly does not raise a constitutional question. In oot
tauret—tt, the Suprenme Court nowhere stated that a housing region,
as a constitutional requirenent, nust be of a certain fixed size
40 and make- up. Rather, the Court left this determnation to the
Moomt—taoret- judges and "the experts," envisioning that, over a
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period of time, Ma regronai pattern for the entire state will ‘be
established " 92 *LJ. at 254, 256.

Here, the Legislature has chosen the Council to make this

determ nation based upon the county standards set out in Section

4(b)o  Under the statewide plan established by the Legislature,

which is based upon regional, rather than on srngle muni ci pal i ty-

by-si ngl e nunicipality, consi derati ons, the use of counties to

1Q define regional need is certainly not arbitrary. Clearly, the

Court did not preclude the use ot counties to determ ne regional

need (92 N._J. at 349-350) and it just as clearly encouraged the

.Leglslature to develop a statemrde Iand use plan 92 N_J. J at 236 *

e --,. A e .~

1-;:;}53ftt; nust be presuned thm 1 the Cbuncrl--vwll establrshthe x tmo.tol?nifij‘
o -urfour zcounty reolons in: a nanner consrstent;'thrt achrevrng the';ffbfi;’
20 | constltutlonal goal. Therefore plalntrffs E argunent shoul d be-
rej ected. A - A .

_ Plalntlffs also contend that the housrng regron defrm

“fion get forJH ih Sectron PONE “defective’ because it reqU|resyff"w"“:

St hat the vcountles Wi thrn a-mregron “exhibit srgnrflcant sodial-;A:r @
“econonlc and’ |ncone srnllarrtres mhrch “they assert/ mnll “tend'to T
30 preserve "exclusionary patterns.” Again, however, this argunment is
not ripe for consideration since the Council has not yet determ ned
* In this regard, it should be noted that, while the Suprene Court
did not reject the use of a single county as a neans of determining
regional need, it did express reluctance in sanctioning the use of
only one county for this purpose. 92 N.J. at 349. The Legis-
40 | ature, consistent with Munt Laurel |1, "has deternined that hous-

ing regions nust be made up of two to four counties. Indeed, the

"two to four"™ county configuration chosen by the Legislature
appears to have been taken from the Report filed by the Center for
Urban Policy Research of Rutgers University.




housi ng regions. Moreover, the Legislature's determnation i s'v
clearly a matter of choice as to how best to effectuate the _Iy_mj_nt” |
Laurel doctrine within the context of a statew de plan for devel op-.
ment. 92 N.J. at 224-225. Thus, plaintiffs' contention should be

rej ect ed.

ii. OTHER DETERM NATI ONS.

At the sane tinme that it determ nes the housing regions

1 of the State, the Council nust also estimte the present and pro-
spective need for |ow and noderate incone housing at the State and
regional level, and provi de popul ati on and househol d projections

f0( the State and hou3| ng regi ons Sectlons 7(b) 7(dj These_'.,',

reqw renents are not speC| f| cal I y chal | enged by pI "al ntlffs |n t"ese o
, ‘ cases...‘..._..*}..,.c.'.,' .. . o .. e e ' |
20 SR "‘.'.i.ii'.’.‘ THE ~ COUNCI 'S CRITER A ”ANE)
* . g N : GUI DELI NES. ' L '
| L .T.HEF‘AIR-SHARECREDIT I
“‘ . V N éeafviibi:i{7h(.65( | }of |I|e Act HgU| res’. ti e Oamc il t'O/' adopt

crlterla and gwde_llnes for a rrun|C|paI determnatlon of |ts pre-

PR a3
[ B A

3D regi on. Plaintiffs challenge this provision because they assert
that it permts a nunicipality's fair share to be determ ned after
"crediting on a one to one basis each current unit of |ow and
noderate income housing of adequate standard, including any such
housi ng constructed or acquired as part of a housing program spe-
cifically intended to provide housing for |low and noderate incone
40 househol ds. " Section 7(c)(l). Plaintiffs allege that this credit

is inpermssible since units constructed prior to the 1980 census

“Sent and’\ pr ospe0|t|v/‘ fai r “Enal e “of the Tioii hg “heed i K" ‘g ven-"'."“'f',':‘ﬁ"f"7";":}‘
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_and. rmderate |ncorre housr ng V\hrch are Currently avarlable to rreet

:'ﬂ:-f'thr s heed To achr eve-* ¥ thrs | gdal y Sect i o 10 of the Act requr Tes o :-t-.',}';-"?-::i

to.. ensure that an ac. cur ae. .count, J_s_;_v: made ; Thus the credit.

.:'referred to |n Sect|on 7(cr(|) |s rrerely a recogn|t|on by ‘t"he"i’;";;""'"

are already accounted for in the need projections and, therefore,
wll be counted tw ce.

Once again, this argument is not ripe for consideration
at this time. Mreover, the 1980 census is not even mentioned in
the Act. The Council wll determne regional need for each of the
housi ng regi ons pursuant to Section 7(b). Under Section 7(c)(l),
the nunicipality must then determne its present and prospective
fair share of the region’s need for |ow and noderate income hous-
ing. In making this determnation, the nunicipality nust be able

to count in its inventory of existing housing those units of | ow

.0"

_the rrunr crpal|ty to cpnduct an |nventory of |ts housr ng stock by:_; ,'

age', condltlon and occupancy char act eri stlcs and enabl es the muni ci - -

pality to |nspect ~"aII necessary property - t ax assessnent ' records"

Leglsl ature of thev ne' Bd; tp rrake an accurate count of , current 1o

,,,,,,

and rmderate i ncome * housi ng unrts aI ready éxi st ng in a mnici-

\

palltx so that the nunicipality will be correctly allocated only
its fair share of any additional housing that may be needed in the

region. _Plaintiffs' fear that the credit will act to reduce the
municipality
‘s_obligation is, therefore, wthout nerit and should

be rejected.

b. CRITERFA FOR MIN Cl PAL ADJUST-
MENT O FAL R-SHARE.

Section 7(c)(2) of the Act requires the Council to adopt
—— e

criteria and guidelines, within the time frame set forth in Section

A e AR e U I R e e e S T R DR R
Ot R e S B TR R e B ST e
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7, for nunicipal adjustnment of fair share based upon a (_:onsi der a-
tion of the factors set forth in Sections 7(c)(2)(a) through
(2)(g). Plaintiffs challenge this provision, arguing that making
adj ust nents based upon these considerations could dilute the consti-
tutional requirenent and make it inpossible to achieve. Specif-

ically, plaintiffs challenge Section 7(c)(2)(a) (requiring adjust-

‘nent for the preservation of historically or inportant architecture

or environnentally sensitive lands); Section 7(c)(2)(b) (requiring
adjustment when the established pattern of developnent in the
comuni ty vvi_l I be‘ drastically altered); Sections 7(c)(2)(c) and (d)
(requiring adjustnent for the provision of adequate land for recre-
ational, conservation and farniand preservation purposes and for

adequat e - open’ spéce) ,, and Section _7_(c)(2) (f) (requiring adjustment

When adequate public facilities and infrastructure capacities are

not ‘available). Plainti ff's contend that all owi ng such adjustments

Ry create means-for municipalities to avoid, rather than to neet,

their Mount Laurel obligations.

Again, this argunent is speculative and not ripe for

judicial consideration. At this tine, the criteria and\.\gui del i nes

\

for adjustnment have not been established by the Council\ and\no
adj ustnents have been made. Mreover, the adjustnent of a‘gunicie

pality's fair share, based upon the factors set forth in Section

e

—
7(c)(2), are not inconsistent with Munt Laurel Il,"whelce the
Suprenme Court stated:
W reassure all concerned that Mount
Laurel is not designed to sweep away all land
use restrictions or |eave our open spaces and
natural resources prey to speculators. Minici- —_

palities consisting largely of conservation,
agricultural, or environnental ly sensitive
areas will. not be required to grow because of

- 45 | T



Mount Laurel. No forests or smll towns need
be paved over and ‘covered Wrth high-rise apart-
ments as a result of today's decision.

As for those municipalities that may have
to make adjustnments in their [lifestyles to
provide for their fair share of [ow and moder-
ate income housing, they should remenber that
they are not being required to provide nore
than their fair share. No one comunity need
be concerned that it wll be radically trans-
formed by a deluge of low and noderate income
devel opnents. Nor should any comunity con-
clude that its residents will move to other
suburbs as a result of this decision, for those
"other suburbs" may very well be requrred to do
their part to provide the same housing.
Finally, once a comrunity has satisfied its
fair share obligation, the Munt Laurel doc-

trine will not restrict other measures, includ-
ISP . . .inglarge-lot-and. open ar ea.. zbni n, gy tjfoat woul d- . - s - o, .-
T e L i ntai n/o i t s Sbekuty, ahd cdnnunar -character ot JA/vz Vil AR L
S TOO*MT a+ OTQ—OO‘\ i . . el e LR

‘.ﬂ*’{-ﬁ;j' Theamtmtnmﬂs sdt%wthlnSemron 7(c)(2L tobenade-a-»V

~in making t hese, t'ar r share det erm na_t ions are not /r hconsi stent wit h

t he reassurances of the Court.  As under the judicial nechanism

5ﬁ;1“conservat|on agrrlcultural and envrronnentally sensrtlve areas mrll

" be preserved as will town parks and recreatronal areas The adJust-

= Enent-tQ:be-nade‘hheh.fteva.tpnentar'batterhs%tﬁ & connunrty mrll cbe -l
"drastically altered" (Section 7(c)(2)(b)) mnll ensur e that a
muni ci pality will not have to be "radically transforned" to neet

e

its Munt Laurel obligation. 92 N.J. at 219, 259-260. Al of
these adjustnments are also consistent with the conprehensive state-
wi de devel opnent plan envisioned by the Act and, therefore, should

be upheld. See Section 7(c)(2)(e); GCGovernor's Conditional Veto
April 26, 1985, at 4-5.
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C. LIMTATIONS ON A MUNI Cl PALITY' S
- FALR _SHARE.

Plaintiffs also challenge Section 7(e) of the Act, which

permts the Council, 1in its discretion, to place a limt, based

upon criteria to be devel oped, upon the aggregate nunmber of units .

which may be allocated to a municipality as its fair share of the
region's present and prospective need for low and noderate incone

housing. Plaintiffs assert that this provision mght enable the

Council to permt municipalities to avoid their Mount Laurel obli-

gation. However, this argument is clearly speculative ~The praovi -

"-*i.-;sron is" entrr%%r.dr %%'getéﬁf ly,:r.aand may never: e~ utrlrzed by the:
"cor krigi TIAM=A- - td be. :-a dbj pted v * ther” Councrl may ' 2 o e

section appears to represent nothing more -than the Legrslature S

. %#:'.’?

s

&l Tay prainti f'f.s", féars that .A"t-.h‘t-sf"por ti-on’ of - ‘the-Act - wi'lfl "someh"o.'w s

dilute-a municipality's Mount Laurel oblrgatron Fi naIIy Cthis

. ""_'recog'hi"t'i’dh;' that a mumcrpalrty is” only Tequi red ‘to meet its fairttoc o

.consrstent,t, vvrth “ite t.Supreme Court S, v-rewt 92, NJ 219 220

259-260*: "' Therefore;' plaintiffs'! contentions on this point should

be rejected.

3. THE ROLE OF THE MUNICIPALITY; SEC-

a. ~JHERESOLUT-ON-OF—RARTHCLRATION.
Sections 9 through 12 and Sections 22, 23, 24, 25 and 27

of the Act set forth the actions which a municipality nmust take if
it chooses to conply with, and obtain the benefits and protections

of, the Fair Housing Act. Under Section 9(a), a nunicipality,
which elects to conme under the Act, nust file a resolution of

participation to notify the Council of its intent to |later submt a

-47-
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fair share housing plan. A resolution of participati on IS | "'a' ,
resolution adopted by a mnunicipality in which the nunicipality
chooses to prepare a fair share plan and housing elenent in accor-
dance with [the Act]." Section 4(e). Wthin five nonths after the
Council's adoption of its criteria and guidelines (under Section
7), the municipality nust prepare and file a housing elenment and
any fair share ordinance, properly introduced and inplenenting the

Q housi ng el enment, with the Counci | .~

Under Section Q{b), if a municipality does not file the
. resol ut_i on of par_ti cipation within the i niti aI four nmonth peri oql,

-it-may still do so at tany tinme thereafter. I—bwever ...to .encour age

| " muni ci pal i ti es_,; te}fygl"uv’nt'ar"j'l y . Cerre under""'t' he’, admi ni st'r..a_t,.i ve pr o b
o eedur_es'f est ab,‘l'i's_h'ed i by 'thel"'A:t' |83 gU| ckl yva™ possi bI e, Secti e'n--9_.( b) e
20 © provi des t hat -"t here shal | - be ) no' exhaustr on of . adni ni st rat i. ve" ,
remedy requr rerrents pursuant to secti on 16 of [the‘ Act} unl ess th'e'-.
rrunl CIJ paI | ty al so -f| I es | ts far r share pI an and hou5| ng eI errent

wrth the [OounC|I] prror to the |nst|tut|on o£ the Irtlgatron "

Thus the" '}Act pr 0\7| des"r nUnr'cr"b'ar i t| es ’ vvr tn a st rong lhcen"trve % to
brl ng themsel ves Wt h| n the adm ni strat ive rrechanl sm at an earI y
30
date in order to take advantage of the presunptions and benefits
of fered thereunder.
b. THE MUNI Cl PALI TY' S HOUSI NG ELE-
MVENTA
Pursuant to Section 10 of the Act, a municipality's
housi ng el enent "shall be designed to achieve the goal of access to
40 af fordabl e housing needs, wth particular attention to |low and

noderate incone housing...." Thus, the ultimte standard, against

which a nunicipality's housing el enrent and land use ordinances will

- 48-




be neasured, is identical to the constitutional obligation es-

tablished by the Suprenme Court in Munt Laurel. At a mninmum the

housi ng el enent rrust consider, for exanple, the nunicipality's
current inventory of housing stock, Section 10(a); the municipal -
ity's denographic characteristics, Section 10(c); the existing and
probabl e future -enpl oyrre.nt. char act eristics, of the rruni‘ci pality,
Sectl on 10(d) and the Iand nost appropriate for the constructi on
.(iH of I 6w and:rioder at é i ncone" housi’ ng, Sectibri 10(f) S PR Tt A P
C COVPLI ANCE TECHNI QUES.

Section 11(a) of the Act sets forth the vari ous tech-
‘ni ques whi ch- a: . nuri ci pal i ty -nust -consi der ;in. order to. enable it ;,to. .
‘g.,p"r"o_'\/i'de a. reaI i'stic opportuni ty for .the” provi si on of its fcair '
shar e_.;:-T The .. muni ci paI il by rrust aI so derronst rat e that A ts:/l'a'nd use _-_'-,-:"
_20 or dil nances . have.been revrsed to i ncor porat e provisions for |ow ‘and' _

" moderate incone housi ng 'The t echni ques whi ch 'a muni c‘r pality nust
consr der/ |n add|t| on- to pt"er techm ques publ | shed by the Oouncrl

or proposed by the muni ci pal i ty SUbj &ct t'o CounC|I ‘ approval

'"'IncILde*-"' rezonlrlcr for . denS|t|es R ’\ov erzenlllg, the use of d| s" *m

J. PE oy 4..,. ‘.,”-,

posrtlon covenants |nfrastructure expansron donatlons of " muni ci -
30

pally owned |ands; tax abatenments, subsidies, and the use of nu-

nicipal funds. Sections Il(a)(l) through (8). Al of these com

pliance techniques were di scussed and sanctioned by the Suprene

Court in Munt Laurel 11, 92 NJ. at 261-274, and evidence the

Legi slature's equal commtnment to the use of affirmative measures
40 to renove restrictive barriers to |low and noderate incone housing

in order to provide the realistic opportunity for such housing
required by the Constitution. 92 N.J. at 260-262.
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i.  RELATED STATUTORY PROVI SI ONS.

In related statutory provisions, the Legislature has
taken further steps to assist nunicipalities in meeting their

Mount Laurel obligations. Under Section 24, the New Jersey

Mortgage and Housing Finance Agency ("the Agency"), Section 4(i),
nust establish procedures for entering into, and nust enter into,

contract uaI agreerrents with willi ng muni Ci paI ities or deveI opers of

| ncI usi-ori ary devel oprrent s vvhereby the Agency Wil I admi ni st ef resal e

controls and rent controls in nmunicipalities where no appropriate

agency exi sts 'This section S entirely consistent with the

_Supreme Oourt s drscussr on . of : the |nportance of resale and rent-

. . e \r‘a_:_;‘.' bed g e}

ensure that | ow and;” rapct ei rat e| ncome housr ng:’ rerrar ns avai I abl e for a|

‘reasonable‘perrod of . .tlrre., See al so Sectlons 11(a)( 3); '12(e);

- 20(e); 21(f).

-purchase Iease or acqurre by grft B reaI property vvhrch i‘t deter- e

" nines’ necessary or usef uI £br"'the* cbrrs"rrrctr bn or rehabr I tatr on of T R

.,.n, .

| ow and rmderate i ncome housr ng or conversion to Iow and rmderate

\
i ncome housing. This grknt of authority enables the municipality

to meet its fair share itseI‘f_ ifN.t chooses to do so.

| Section 11(d) of the Act provides that a mnunicipal ’ity S
not required to raise”Cr<expend municipal revenues in order to
provide |ow and noderate incone ho"using. The Public Advocate has
argued, by distorting Section 11(d) beyond what the Legislature had

intended, that this provision wuld enable a nunicipality to refuse
to grant tax abatements to a " devel oper since such tax abatenments

control s ;. biuint Lairel At, 92 N et 269- 270, and WI|| nelp 6 :
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could be construed as the "expending of nunicipal revenues." See
Public Advocate's Mdtion Brief, at 38-40. _ This overbroad "con-
struction" is clearly contrary to the plain |anguage of Section 11.
Sections Il(a)(4), (a)(5), (a)(6), (a)(7), and (a)(8) specifically
require the nmunicipality to consider plans for infrastructure

expansion, donations or use of nunicipally-owned |and, tax abat e-

rrents state or federal 'subsi di es, and the utr [ zatr on of nunr Ci -

'DaIIv qenerated funds In forrrulatrng |ts housrng eI ement ’the":’

municipality is not required to inplenent any one particular nethod

of providing its fair share of the reglonal need. However, the.

package of corrpl | ance- methods |t seI ects nust provr de a reaI | strc e

LT iy . . el -*..‘.«‘ 5o
3 »-.,A‘- . (L EERS % '*a,-.'?..

|ng .Sectron | «; QJ"trfr]'?y .to;-.the. PublrcAdvocate s; argument, the

. Counci | woul d be ,shle to condition certification of a nunicipal - |
ity's housi ng el enent’ _upon t he ‘requi rement that it uti lize one, or
--* rrore of the af trrrratlve rreasures set forth in Sect i on 11 (incl trde’f'-,'j.-_ff';:'.';-.‘f,’lz':

|ng those vvhrch rray |npose a flnancral oblrgat|on on a- rrunrcrpal _

4',,-|ij |n meetrng |ts constrtutronal oblrgatron Nbu-nt—l:a-u-r—e-l—-ll”

kl

40

92 hL..l 'at 265 Hovvever no Court has ever requrred a rrunrcrpalrty

to directly finance or actually construct |ow and noderate incomne
housing units. This is all that Section |II(d), (which states that
a municipality is not required "to raise or expend nunicipal reve-
nues in order tao provide low and noderate housing" (enphasis
added) ), is meant to reflect. Thus, Section Il (d) should be inter-
preted consistently with the other provisions of the Act and wth

Mount Laurel 11 to mean that the nunicipality need not directly

finance the actual construction of the low and noderate incone

units. See Schierstead v. Brigantine,' 29 N.J. 220, 230 (1959)
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(statutes are to be read sensibly and the controlling ‘Iegislati've
intent is to be presuned as consonant to reason and good discre-
tion). Therefore, the Public Advocate'_s argunent on this point
shoul d be rejected. * .

d. " PHASI NG | N' _OF THE FAI R_SHARE OBLI GATI ON.

Section Il (b) of the Act provides that a nunicipality may
prOV| de for a phaS| ng schedule for t he achi evenent of .its fair
share of Iow and m)derate- i ncome hou5| ng "'Secti.oln 23 'sets forth
the factors which nust be considered before a phase-in of the fair
share reqwrerrent i's approved and provr des gw dellnes for the tine

per| ods -duri ng V\hr ch t he. - farr shate obli gatl on. rrust be rret PI a| n-

PR .. s
» . . .-_.‘ ... gttt '-. x ," o, a- ._-__.‘ G 5‘ ', a. , ‘.5 l~1~~..

tlffs do not dlrectly attack these provrsmns and thls Ieglslatlve

_'corr_pl__r ance mecha,n_r srn -rs ‘(.:I eariy.. ..consl_ jst ent,:vvrt h -t h.e_..j. udi (_:r_ al,“ en< o

’ Court‘expressly stated that a nunicipality may not always be re-

.;»_{-qmred tOrfuIdIVsts corrpl ete falr--share obllgatlon |mred| ately ,:

:'"r""'."“.‘-:".hou3| ng, over' ap&r Zbd* *ak years' R V\Dt &&be perm 5si bI e 32ft JI

218-219. The crrterla and qui dellnes set forth in Sectlon 23 are

clearly in keeping with the Suprenme Court's hope that "phase-ins"

woul d be carefully controlled. 92 N J. at 219.

e. REG ONAL CONTRI BUTI ON AGREEMENTS.
Section 11(c) of the Act enables the nunicipality to

propose that a portion of its fair share be nmet through a regional

* |t should be noted that, under Section 27, anounts expended by a
muni ci pality in preparing and inplenenting a housing elenent and

(Footnote Continued On Fol |l ow ng Page)

forcenent schene creat ed_ in Munt Laurel II. Ther_e/‘, t'heSuprema B

but |nstead under approprlate crrcunstances a phase in of such“

A

ETRIEN
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contribution agreenent. Section 12 sets forth the standards V\:hi.Ch
must be net before such an agr eement .may be approved. Under this
conpl i ance net hod, a municipality may propose the transfer of up to
50% of its fair share to another nunicipality within its housi ng
region by means of a contractual agreement into which the two

nmuni ci palities voluntarily enter. Section 12(a). The agreenent

nmust specr fy how the receiving nunici pal [ ty wll provide the hous-

'|ng and the arrount of contrrbutrons to be made by th"e sendi ng.

muni ci pality. Regional planning agreenents may only be approved by

the Council, Section 12(c), or by a court (in matters in litigation

. as. described,-in Section.. 12(h)", i £:the agreenent provides, .a.real-
‘ist;ic’- opportunity -for :the provision.of. JLow and noderate " incone
~ho' usi ng -.wthid .;.;the’ housi ng- r_fe,g_i'o‘n,_'and\'_/i_t,hl,| ?. con\_/enl_ent access to-*

enpl oynent ,opport_u'ni ti _esl _in accordance wt h sound oorrprehensr ve

pl anni ng The Counci | vviI'I recei \re t he inpdt of the county pI an-

n| ng. board of the recer vr ng rrunrcr palrty |n |ts revr ew of proposed
' “regr onaI contrrbutlon agreerrents and W|II |f there is ho county

- p ahn4 n9""4’\ "-Vexam n\/‘-t’\e- rraster pI an and zonr ng ordr nancr es of

both muni ci paI |t|es the rraster pI an of the county |nvoI ved and the
State devel opnent and redevel opnent plan before rendering its
decision. Section 12(c).

The Council wll also closely nonitor the contribution

schedule and the Director of the Dvision of Local Governnent

(Foot note Continued From Previ ous Page)

fair share plan are mandated expenditures that are exenpt fromthe
limtations on final appropriations inposed by N.J.S A 40A 4-45.1

et segq.

.
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Services will -ensure that the sending municipality sets aside ade-
gquate funds in its annual budgets to neet its schedule of contri-
butions. Section 12(d). In addition, the Council wll est abl i sh
a reasonabl e nini num nunber of units, not to exceed 100," which a
receiving nunicipality nay accept, Section 12(e), as well as

gui del i nes for the dur ation and anmount of contri buti ons in regional

cont r| but| on agr eerrent S. Section 12( f) Fi naI I y under Sect ion

12(g) 'the Oouncrl vuII 'requrre the rece|V|ng nunlc:lpalrty to f|Ie

annual reports setting forth its progress in inplenmenting the

project and may take such actions as may be necessary to enforce

..A.--“t_.he agreerrent to ensure -a trrrely |erI errent atron of the pI’OJ ect e

- ’ r .r-"‘ .{'

pI a| nt | ff 5a| | ege that tI i ese pr ovr SI ons are unconst | t u- -
f:.t i onal ' b_ec‘aus_e;-“t hey" woul d:;_enab'l el a't.‘_nunru palw_r ty, to- transf er '_a j‘f':

nort_i on of its fair share to anot her . huni ci pal i ty..‘ Pl aintiffs are .

apparentlyl con'(:erned"that such-an agréerrént woul d permt t he send-

(Se Sl egI er Assocr at es? IVbt ion Brr e| ' 'at' 29 30) Th| s ar gurrent

'n""shoul d j se rerjetted’\' As d| scussed’\prevr ousl y, : the h| echanr sm Whl ch -

t he Suprerre Court forrrul ated I\/bunt Laurel 11 to effectuate the
constitutional goal is not in itself of constitutional stature. In
Mount Laurel 11, the Suprene Court stated that fair share should be

* Under Section 17(b), a presunption of validity will attach to any
regional contri buti on agreement approved by the Council. Thi s
presunption can only be rebutted by clear and convincing evidence
denonstrating that the approved agreenent does not provide for a
realistic opportunity for the provision of |ow and noderate incone
housing within the housing region. In addition, under Section
[1(c), a municipality's housing el enent nust denonstrate the manner
in which that portion of its fair share, which-it proposes to neet
under a regional contribution agreenment, wll be nmet iif an
agreenent is not consummated or approved by the Council.

8 |||g nunl ci paI i'tyto avor d’\rreetr ngQ I ts fuI I I\/bunt Laurel pr I gatr pn o '_:"' LR



determned for "growh areas." 92 NJ. at 236-237. The Legiv s'-
| ature has adopted a different approach, not focusing on growth
areas but rather on regional need, as part of a conprehensive state
system of | and use planning. In doing so, the Legislature express-
ly found that transfer agreements should be permtted to maxim ze

the number of low and noderate income units by rehabilitating

exr strng, but substandard “housi ng in the St ate. Section 2(f).

-Q The r ehabi I [ tatron of such housi ng is a ITHJ or goal_ of. .t he |legis-
| ative schene, as is the need to provide housing throughout the
State for the free nobility of citizens. Section 2(g). To ensure

/ that regl onaI contrl but| on: agreements heI p, to anel i orate the hotls" L eer

PR ¥ s s .
--. i R w‘-‘ . tie -. o DO Ay 4 v'._“,.'_».'f T, o
.o .

| ng pr obI em the Legr sl at ure has aI so est abl i shed strr ct gur deI [ nes

s fortt Ut he ._appr._oval \- of- t ransf er D agr eerrent-S,g: S,ect‘r,ont12, .'za_ndh ‘ﬂsuch'j, v YI”

20 itransfers,w'lfl _.n ‘be . approved unI ess ~they occur on the basis of
sound conpr ehensi ve  pl anni ng considerations, an adeduate ‘housi ng-

".*fr nancr ng pI an a&nd access-- @3-- I owandmoder at e i ncone househol ds to ¥l el

"errpl oyrrent opport uni t| es. Sect i on 2( f) As d| scussed above the

; -.":'-_‘questrons bf how a rrunr cr pallty should corrpl y, wrth |ts farr share " -

obllgatron, and vvhere such housi ng should be constructed are

.30
\\~ VI early questions upon which "reasonable nen mght differ. New

\ Jersey Sports & Exposrtl on Authority v. MCrane, supra, 61 N.J. at
> = 8. The Legislature's decision to answer ‘these questions on a
A regional basis, rather than on strict "growh area" by "growh
area" basis, is clearly reasonable and not subject to successful
40 attack on constitutional grounds.
Moreover, the Supreme Court expressly envisioned that
——

such transfer agreerrents, if carefully constructed and nonitored,

woul d becone possible if changes in the zoning laws were made by




the Legislature. Thus, in Munt Laurel 1, in di scussing' a

"devel oping nunicipality's" obligation to neet its fair share of
the present and prospective regional need for |ow and noderate
i ncome housing, the Court stated: '

Frequently it mght be sounder to have nore of

such housing, like some specialized |and uses,
in one rrun|C|paI|t in a region than in an-
other, because greater availability of

suitable | and, | ocati on of enploynent, acces-

- sibility -of . public transportation, or -sone .
10 ot her significant reason. But, under present
New Jersey |legislation, zoni ng .must be on an

I ndi vi dual muni ci pal basi s, rather than region-

ally. So long as that situation persists

under the present tax structure, or in the

: absence of some kind of binding agr eement _
i+ - ;eanong,.all.-themuni cipalities of..,a regi.on, .-V\e cn @ e e

ST 5—--- VR el that every munic pality there:m%%t Bear. \’(W :
e o ,-_';'. its. .EEixr. sharel. of. thetts regi onal - burden. [67 T
T _.N..J oat 189, ,Afoot note omtted 1 .' V S,
20 S"e're the Act spedifically permts “for the flrst i e, the "k| nd ’
o of binding agréenents" bet ween nuni ci palities in a regi on which the

h _Court |n I\/bunt Laurel I stat ed m ght be sounder in terms of
: -"f"f';conprehen3| ve mee St at e atld * ngl Onal pI ann| ng/ than-- EeqU| ri ng each

e separ at e, nun| CI paI | ty to . becone a m crocosnt of hou5| ng need '
Tt hroughout the State." V\h| I e not a tak the Contr| buti'ori s’ to be- e
30 made by the sending nunicipality to the receiving municipality

clearly constitute the neans (Iacki ng at the tine of Mount Laurel 1)

necessary to make such regional planning a viable, and perm ssible,
alternative to the judicial conpliance schene.

Not only is Section 12 consistent with the Suprene

Court's analysis in Munt Laurel I, it 1is consistent with the

40 Court's statenents concerning this subject in Munt Laurel 11,

where the Court found that "zoning in accordance with regional
planning is not only permssible, it is nmandated .. ." 92 N.J.




at 238; (enphasis added). |In response to plaintiffs' argunent that
the transfer agreenment provision is unconstitutional, the State

points to the Court's statenent in Munt Laurel 11/ that "[t]he

Constitution of the State of New Jersey does not require bad
planning . . . There is nothing in our Constitution that says we
cannot satisfy our c'on.sti tutional obligation to provide |ower
I ncome housi ng athd, at the sane tinme, plan the futute of the state
’\Q. intelligently.” 92 N.J. at 238. In enacting Sectt ons |l (c) an.d
12, the Legislature has met the challenge, posed to it by the
Suprenme Court, of developing a conprehensive, statew de planni ng

.'..'---‘-:---._-'_ scheme ._It .decisioni. t©-~. aIIocate.fadr-share ona regl onal ba5|s

N W - R ',; ‘.”_a‘.o ;;‘."»w'm: LS {(.‘.’.":" et whet ¥

e anong>t he" "sever al; rrunl CI pal | t| es, under closely-controlled clrcum- ;_‘ :
[ " st ances,, . |s~Jbased “upon, sound, ‘pl an‘nl‘r_tgvprl_nc[ ples as r.ecog‘.nl zed . by..o

20 .’ the Suprene Court " acknowl 4ectgesj ‘and atterrpts 'to__rreet_ t he Tneed'to‘i .

rehabilitate -substa'nda'rd ‘housing in the' State; and, at the same.

o ti’ rre . cI early adheres JJde‘and— fuI f| AR s the const It ut| onal goal of

'ensurlng ‘a: reallstlc opportumty fr' the prOV|S|on of Iow and

. nnder at e i ncsone hou5| ng, | n; the hou5| ng reg| ons " Pl ai n't i ff.s;'_"“‘ argu".A*-i

nment on th| S p0| nt therefore shoul d be rej ected

30 f. 2'R2EP%E FOR MUNI Cl PALI TI ES UNDER SECTI ON
In its brief opposing transfer to the Council, Stonehedge
Associ ates alleges that Section 22 viol ates Munt Laurel || because
it gives "absolute sanctity" to all settlenents previously reached
in exclusionary zoning litigation. Stonehedge brief at 23. Sec-
40 tion 22 provides that:

Any nunicipality which has reached a settl enent
of any exclusionary zoning litigation prior to
the effective date of this act, shall not be
subject to. any exclusionary zoning suit for a

.

-
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six year period following the effecti've date of
this act.*

The argunent does not specify whet her the section is constitution-
ally infirm or whether it sinply violates a non-constitutional
aspect of the Suprenme Court's hol ding. In fact, this sect i‘on
violates neither the constitution nor the decision when properly
read to inplement the |egislative objective of assuring a " sound

conprehensive planning and inplenentation response” to the recog-

ni zed need to nmaxi m ze the amunt of |ow and noderate incone hous-

_i ng provided in the State. Section 2(d).

The Suprene Cour t recogni zed in I\/bunt Laurelrli""that”

EN

‘('tunlty for a falr share of needed hou5| ng vvould heed a sense of

finality and reIief fromt-he threat 'of further such litigation. It

e also recogntzed that the ordl nary r.ul. es. ot -1~es ‘Tudrcat-a could nat. .

“dbetri’ ne of 'r-es -ru-d-r-cat—a and fashl oned ‘a six year"'perl od of repose’

Wi thin which a nunicipality that had received a "judicial determ -
nation of conpliance"” could proceed with its normal planning pro-

cess free from the threat of [litigation. Motmt—tauret—++ at

* 822 is conpleted by the .f ol  owi ng provi sion:

Any such nunicipality shall be deened to
have a substantively certified housing elenent
an<i Ordinances, and shall not be required dur-
ing that period to take any further actions in
respect to provisions for low and nopderate
income housing in its land use ordinances or
regul ati ons.

Vgat| ng “an ech u3| onary zon| ng case ar|d proV| ded a reaI | stl c oppor--. e

o oia

prowde that rellef because nelther- the preC|se ‘i ssues nor the *

2 PALT es rerral ned the SANg. AccordJ ngl y, the RpUrt nrndi fi edthe
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291-292. That six year period mrrored the time provided in the
Muni ci pal Land Use Law after which a nunicipality nust reexam ne
and amend its land use regulations. _ld at 291.

Section 22 of the Act protects that period of repose
granted to municipalities by the Court. ‘There is no indication
that the Legislature intended to extend the repose beyond that
contenpl ated by the .Suprerre Court. Section 22 nust therefore be
read td attach six -years of repose to only those settlenents which
have been adjudged in conpliance with the constitutional rights and

obligations identified in Munt lLaurel I. The Legislature itself

Tdeclared that. v . . o Tedeasefeste i\ Ve ee™tii\t e - rerefee MV toy wndis o Do

.- the statutory scherre “set, forth in“this Act is
e ih the public |nterest |nthat it conpr ehends a | .
o seterlox o et A owand nmoder at €. - i nconme- housi hg, planni ng - and . -
© " financing nmechanismin accordance with fegional i
. ., considerations and sound planning concepts
"\ which $atisfied the constitutional obligation
. enunciated by the Suprenme Court. [L. 1985, £.
) 222 §3 ] '

- e -

EENN e T v e N a0 o i f b - Tl bmee 7o

- LIPS el Tt ~..-,.'..

A provrsmn the statute- that prow ded- any settlenent of-

not be in the public interest as declared by the Legislature. The
constitutional obligations of a nmunicipality would not be satisfied
by a settlenment which did not include a reasonable estinmate of the
municipality's fair share and a reatistic possibility that the
obligation would be net. The Legislature would not have intended
to give six years of repose to a nunlcrpallty whi ch had entered
into a non-conpliant settlenent

When construing a statute, it should not be "the words of

the law, but the internal sense of it that makes the law™

deerate |ndbrre hbu sthg*, - vvrth si x- years of repose certal nl y"-v'vodld e
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Caputo v. The Best Foods, 17 N.J. 259, 264 (1955) quoting Eyston v.

Studd, 2 Plovd, 459; Eng. Repr. 695 (1574). It would defy common

sense to read Section 22 to afford repose to any settlement which
had not been found by a court to be in conpliance with the nunici-
pality’s obligation. "Were a literal rendering will lead to a

result not in accord with the essential purpose and design of the

act, the spirit of the law will control the letter.” N.J. Build-

ers. Oamners and Managers Assoc. v. Blair, 60 N.J. 330, 338 (1972).

"The intention energes from the spirit and policy of the statute

rather than the literal sense of particular ternms." Caputo v. The

'Besit . Foods, -. - §y'pir,a,-.' at-.-~-2'6'4*._. The ..intention. of the... Legi sl at U'ret._ was > . | .-

it B,

. clearly to. protect “the. repose contenplated i'n Munt Laurel Il.." " "o =

J. e .. S0 hehedge' . 'ré_gi_' ses:the’additional “-point that, .the. Act o

) p'rovi' des absolute __repose fof r_m'ni_ci.p'al ifies which have settl ed -

cases while Munt Laurel 11 would permt. additi onalf litigation in -

~t hie-.event * -of - ¢ Astibst ant i al ~ t r ansf or mati on of <t he -municipality, ".;..- >

Stonehedge brief at 23.  The statufe- clearly provides- absol ute

7 reposé.V TheRSupreme.Count™'$ 7 sositioh is' hot.” s0 "cl edr.”" EVER-thourH ™.t

t he Cddrt 'p'r o'vi‘ ded t hat conpl i a'ﬁc.:'e‘ j-ud'grm‘nt.s,. -\A'/o'ulld"h'é'\)e“ res

judicata effect for six years "despite changed circunstances,” 92
N.J. at 291, it added in a latter footnote that "(a) substantial
transformation of the nmunicipality, however, may trigger a valid

Mount Laurel claimbefore the six years have expired.” 92 NJ. at

292, n.44. The threshold between "changed circunstances” and
"substantial transformation” was not identified. Nevert hel ess,

this conflict in the decision has been resolved by the Legislature.
The six years of repose has become absolute. There is no consti-
tution requirenent that only a conditional repose attach. More-

- -60-- ..




over, it nust be ren”ent)ered that this argunment is premature. No

party in this action has sought repose pursuant to Section 22 of

the Act.
4. COUNCI L REVI EW OF THE HOUSI NG ELEMENT;
SECTIONS 13, 14, 15, 16, 17, 18 AND 19.
a. COUNCI L REVI EWWHEN NO OBJECTION IS FI LED
TO CERTI FI CATI ON.
Section 13 of the Act permits a nunici pal ity which has
iQ filed a hou_si ng el enent with the Council to petition .the Council 3
for a substantive certification of its elenent and ordinances.
Wthin 45 days of the publ | cat| on .of the notice of the muni ci pal -
Ceooaity'ls) pet_ltlon . tshe CbunC|I ; rIust .revi ewﬁt he petltlon and.. tssue 3 o
R ‘;7 sd'bsitant |ve ;ert | f | éat |‘o'n‘j| E‘htt’ fl ndSJ [I“'). wt'hat therrunl C|pal i tys i
pI an rls- conS| st ent s 3. with.. cr| terl a. . andzt not /i nconel,st'ent_- ;.wth-.-,,>. - K-
20 achi e\_/e_rrentu 'df. t he".l oyv. and ;rmder_at e i ncot,re housi ng” n'eeds of the '

regi on as adj ust ed" under Sect‘i on 7; and (2) t hat "the conbination

S e of- the er| m nat| oh of unnecessary hou5| ng, cost- generat| ng: features- -

:from the nunl Ci paI [ ty s Iand use ord| nances and regul ati ons, ’"and T
‘_the affl rnatlve measures in the hou5| ng ‘&l ement and |rrp| errent at| on

pI an rnake t he ach| evenent of the munici pallty S falr share of Iowu

w and noderate incone housing realistically possible after allow ng |
for the inplenentation of any regional contributi oh | agr eenent
approved by the Council.” Sections 14(a) and (b). _

In conducting its review, the Council my neet wt h. t he
muni ci pal ity. Section 14. If the Council determines that the

10 el ement does not neet the requirenents of Section 14(a) and (b), it

may deny the petition or condition its certification upon tinely
changes in the elenent or ordinances. Section 14. The nmunici pal -

ity is given 60 days after such denial or conditional approval to
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refile its petition with changes satisfactory to the Council. If
this is accorrpltshed, the Council will issue a substantive certifi-
cation to the municipality. Section 14. If the municipality fails
to meet these conditions, its peti'tion for substantive certifica-
tion will be deemed to be denied. Once substantive certification
is granted, the nunicipality nust adcpt its fair share housing
ordi nance as approved by the Council within 45 days. Section 14.
Again, the failure of the municipality to adopt the approved fair
share housing ordinance within this time period will constitute a

denial of the nmunicipality's peti tion.

.. s o Atee, : - .
BRI R ws »,--\,,c R a ’ ._“-- ,-;A' W= .‘ 2

._.‘..con'pl i ance . by rrunr cr par Y esI % A subst ant | ve cert |'"| | da"r bn"”i':'§3"‘-n, **

N zon| ng- case |s frled agar nst the cert|f|ed rrunrcrpalrty, a presurrp

: .|ord| nance* do not provr de a reaI | strc opportunr ty’ for the provision " -/

tion of vaI|d|ty vvrII attach to t he- certrfred housrng el ement -and" |

:,':SrdlllaftCe lmplementz.ng the houslng ,element wh:.ch can, only be .:réf_;. a2

butt éd - by clear .' and .Convi nei ng evi dence that the eI errent ""éhd"”“’

orf the rrunrcrpalrty s falr share Sectron 17( ). I\/breover 'the

Council wll be a party to any such legal action and will present
its reasons for granting substantive certification, which would
obviously be entitled to great weight in the court's consideration
of the elenent. Section 17(c). Furthernore, the receipt of sub-

stantive certification is a prerequisite for any nunicipality
applying for loans or grants from the Neighborhood Preservation

Program  Section 20(a), and other affordable housing prograns

B TEOTEOPL W | 8- Act provr des. strong I ncent ives to encourage voluntary. . . ..
‘_'_21;_-_..:3",._ N > e - PRTNCIN «

B
9 %

-‘._extrerrel y- |rrp0rtant to the rrunlcrpalrty, because |f an echusronary:,_..‘-
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......

~‘d|sputes through an adm nrstratrve revrew process rather than‘. '

established by the New Jersey Mortgage and Housing Finance Agency.
Section 21(a).* |
b. COUNCI L REVI EW WHEN AN OBJECTION IS FILED

TO CERTI FI CATI ON; THE MEDIATION AND
REVI EW PROCESS. :

The foregoing discussion covered the situation where no
Interested party objects to the issuance of a substantive certifica-
tion to the municipality. Once 'public notice of .a petition for
substantive certification is filed, however, interested parties

woul d have a 45 day period in which to object to the issuance of a

certificate to the nunicipality. Section 14. If such an objection
frled . the Councrl" rrust engage ‘i the rredratron "nd revrew_ ‘
.':,'“'_.:process set forth |n the Act Sectron 15 a) ThIS process IS--.“

‘through ||t|gat|on the Iatter approach clearly bei ng drsfavored by

both t]" 1" 94 #|j/-\l "evu>$ectr|Q18 £(fe) - énd 3 ancI tI*e SuprenerG‘.ocr/" -

I\/bunt Laurel g2 N R 199 200 As Under the Judrcral process

: '_.':t he “adm ni.._s.t'rat i__ve revi ew* process W II pr oceed expedr ti ousI y .and; ,

will conclude all questrons |nvo|ved in one proceedr ng, Wrth a

single appeal. 92 N._J. at 290.
In cases where an objection is filed to the municipal-

ity's petition for substantive certification as permtted under

* However, Section 20(c) and Section 21(b) permt the Nei ghbor hood
Preservation Program and the New Jersey Mortga and Housing
Fi nance Agency, respectively, to provide frnancra assistance to
af fordabl e housing programs |ocated in nmunicipalities which have
not received substantive certification during the first 12 months
from the effective date of the Act and for any additional period
the Council may approve.

.,'spe(:|f|ca||y desrgned to provrde a means pf resolvrng any such:'_;._::

_' A

- "

-




Section 14, the Council nust first neet with the nunici paI'ity and
the objectors and attenpt to mediate ‘a resolution of the dispute."
Section 15(b). If the mediation is successful, the Council nust
I ssue a substantive certification to the nunicipality provided it
finds that the municipality's housing element nmeets the criteria

. set forth in Section 14 of the Act. Section 15(b).

If mediation efforts are unsuccessful, the review process
"Q wi | be‘gin and -the matter nust be transferred to the Office of.
Adm nistrative Law (OAL)‘ as a contested case pursuant to N.J.S A
52:14B-1 "t_ seer. Section 15(c).. The OAL nust expedite its nornal
LRI A hear|ng process as. rruch as: pract|cabl e. and must- -a55| gn., an. add nsrv.-, ,
- trat|ve Iaw Judge to the na"tter vvho rrust pronptly schedul e,, cpnr
: duct : and Concl ude an ey| dent| aicy - hearl ng, ,‘-Sect|on -15( ).' Th_e.
20 _'adir:r,i_n_l'strattv'_e tawhj‘udge:.rru;s_t A._Ilmt the tlme aIIotted for 'btiefs |
make pro'posed findi nd's “of fact, concl usi ons of Iaw and prorrptly
e v"’\'s’\pt«pardv flai'-ihit- |al""|de<:| 8: bn fesol vi ng-the d|spute Slbid>> Wthin-*»
90 “days of transmttal “of “the matter ‘to the OAL, the initial  de-

CISIOﬂ the transcr|pt of t|e eV| dentlary hearlng and copl es. of aII

exhi blts |ntroduced in evi dence before the OAL nust be f|Ied \Wlth

30 ' ' o \
the Council. Section -15(c). The Council wll then review x}\he \

admnistrative record and issue a final decision determ ning.
whet her a substantive certification should be issued to the rmunici -

pality. Appeals may be taken from the Council's final dec:ision—to

the Appellate Division of the Superior Court. Governor's Condi-
tional Veto, April 26, 1985, at 7.

40




C. CHALLENGES TO A MUNICIPALITY'S LAND USE
ORDINANCE FILED IN THE SUPERI OR COURT,;
COUNCI L REVI EW UNDER SECTI ON 16.

Section 16 of the Act sets forth the procedures which
wll be followed for cases in which a party has challenged the
municipality's land use ordinances by instituting legal action in
the Superior Court. For those exclusionary zoning cases initiated
more than 60 days before the Act's effective date, Section 16(a)

I_Q provides that any party to the Iit'igation my file a rrotion W th
the court to seek a transfer of the case to the Council. In deter-
m ni ng V\het her to not to transfer the case, the Court must consi der

R N V\het her t&e transferV\ouI d,lresultS rn arranrfest |nj ustlcetoany

party, t_o the I|t|gat|on Sectlon 16(a) AIn appIy| ng. th|s

,standard '-'a court shouId /take not| ce of and’. def er_‘,t;o, ; the f_act-_ ;:..,;;.,

20 _'pnthat the Leg| sI at ure i n Sect'| on_ 3 of, 1 heUAct, _ has decl/ar'ed ;_'t_hat,

t he State S preference for the r'esoI ution‘of exi sting-/'and future

v, e d| sput es | nvoI VI ng ech u5| onary zon| ng |s the rred| at| on. and reV| ew

. process set forth |n [the Act] and not I|t|gat|on S Thus

A n keep| ng, vuth the cI ear Ieg| sI at|ve |nt ent -a court shouI d trans--g e

fer a Sectlon 16(a) case to the Oouncrl unI ess |t f| nds that such a

30 |
transfer would result in a manifest injustice to any party in the
litigation. Reading Section 16(a) to permt a court the discretion
not to transfer a case even if it finds that no manifest injustice
would result to any party, as several of the plaintiffs have at-

tenpted to do, would not conport with the clearly expressed will of
the Legislature that, barring a finding of manifest injustice, the

matter should be transferred to the Council. See AMN—mc—v—So—
Bruns. Tp. Rent Level Bd., 93 N.J. 518, 525 (1983) (A court's duty

40
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. i sm: for resol Vi ng . far i share d| sgut es, ;t he request il o"t ransf er.

rrakr'ng,_the request |s deerred to seekv substantrve certrfr cation af..

T “Re'ctogni'z'ed «+"ag:a . fundanent al principle of .construction that -a.

in construing a statute is to .determne the intent of the Legis-
|ature and inplenment it).

In a Section 16(a) case, if the nunicipality fails to
file a housing elenent and fair share plan with the Council wthin
five nonths fromthe date of transfer, or from the pronul gation of
the Council's guidelines and criteria pursuant to Section 7 of ‘the
Act, whichever occurs later, jurisdiction over the dispute shall
revert to the court. Al t hough Secti‘on 16(a). does not expressly
state what -wi || occur once the case is transferred to the Counci |,

In vi eW of the Act’'s purpose of provi di ng an adm nistrative rrecha-

/clearly should be |nterpreted as requrrlng that the rrunrcrpalrty

.

Jits hou5| ng eI errent ‘ Clhervvr se there would be no reason for the}

transfer. See In re Loch Arbour, 25 *LJ." 258, 262-263 (1957) (It

'statute of t'eh speaks " as "-pr ai hl y by i nference as by express’ Vior ds.

I\/atter's" vvhr ch are| cI earI y* |rrpl | ed are consr dered ah |nt egral part- .

of the enact ment |tself) Thus the request for transfer shoul d be

interpreted to also constitute a petition for substantive certifica-
tion filed as of the date the housing elenment is filed with the
Council under the tinme limtations set forth in Section 16(a). The
other parties to the litigation may then review the housing ele-

ment. |If no objection is filed within the 45-day period provided
by Section 14(a), the elenment wll be reviewed by the Council under

Section 14 and a substantive certification will be issued if the

criteria set forth in that provision are net. |If an objection is

filed, the nediation and review process of Section 15 of the Act _

1 o

.- L
/'

P
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will be automatically invoked and the dispute wll be resol\red
t hrough ) he medi ation and review process described .earlier..

Section 16(b) of the Act covers situations where a party
has instituted litigation less than 60 days before the effective.
date of the Act or after the effective date of the Act. For these
cases, the person instituting the litigation nmust file a notice to
request review and mediation with the Council pursuant to Sections

10 14 and 15 of the Act. If the nunicipality adopts a resolution of
participation within four months of the Act's effective date (under

Section 9(a)), or has filed a resolution of participation and a

<~y‘>_v., housr ng :el.ementr..and, fa" it share pI an- pr| or BQ the |nst4t ur U on4,ofq :.;-.,\. *

I’|t| gatr on(under’\*Sectrozt%Q;bY 3ror IIIUttICI pallty s V\hr ch do not f| I e
. a resoI utlon of part|C| pat| on W|th| n the f| rst four rmnths 0|' f..'the

20 Act) the revi ew and medl atlon process set forth |n Sectlon 14 and

15 of the Act rrust be exhausted before’ the party would be entitled

S
o -8

t ora |a|on hrscomplarnt _-|Sect|on16| b$v--~-/-~-ma o-. . ;_‘ ><’\v ..-'-.J;vf=»AA;.%

oAt -, :‘*_a".-:.~g';.‘

‘Sect i on 16(b) pr esents statutory i nter pret at| on probl ens - e
vvhr ch~ shoul d be* resol ved *by referehce to the Iegl.sl ative |-ntent el af

underl ying the provr sion. V\hr l e Sectr on 16(b) requires t he pi ai n-

30

tiff to file a notice to request review and nediation with the
Council, it does not expressly require the defendant (nunicipality)
to file even a resolution of participation. |If the nunicipality

does not file a housing elenent and fair share plan and a petition

for substantive certification of its housing elenment, there would
1 be nothing for the Council to review and nedi ate. Therefore, to be

consistent with the interpretation of Section 16(a) set forth
above, and for the sanme reasons, Section 16(b) should be inter-

preted as requiring- that the nunicipality file a housing elenent

C=67-
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and fair share plan and a petition for s

In re Loch Arbour, supra; see also Juzek

ubstantive certification.

V. Hackensack_V\ater Co. ,

48 KLJ. 302, 315 (1966). If the munici

pality fails to file a

housing el enent within the required time periods (See Sections 9(a)

and 9(b)), the obligation to exhaust admn

automatically expire. See Section 18. Al

istrative renmedies should

SO0, as in the case of a

Section 16(a) matter, the filing of the housing elenent should be

interpreted to constitute a petition for

as of the date the housing element is filed with the Council. The
Council, if an objection to certification is filed, would then

begr n. j L8a j ne. df actl on" a’\d reV| ew pr oqerss a" descrr bed ea,rl | er ;,‘f TS
) '\'.‘f _ Sectron 16 (b) aI so does . not specr fy how such a fcase

'should be treat ed by the -trr'al- court'whr.l
~are being exhaust ed under the Act. It vvou

court “woul d have tvvo optrons (1) t'oldié

-“w --"raftsfer - the" ca»£HboS the Councr I aV\hr I e

wan el Pl e AT o

'S’ee', e__q Sectrons 18 “and 19 Here i
'-'"that the court vvould have the drscretron

R 4695 Hovvever, in keeprng vvrththe

lying the Act and, in view of the express

substantive certification

e adnini §t rative rer_redr_.es

1 d“_k_.a;ppear_ that the t rial |

mss ‘the case or (2) to -

ret a| n| ng J ur| sdr ct | ons-"" L

A
9 ey e

is respectfully' submtted

to |nvoke erther option'

Iegrslatrve |ntent under-

| anguage of Section 16(b)

which states that "the person shall exhaust the review and nedi a-

tion process of the [Council] before bein

g entitled to a trial on

his conplaint! (enphasis added), the court should not permit the

case to proceed on a "dual track," i.e. proceed both in the court

amd before the Council. Because the clear

reduce the judicial role in favor of the r

zoning cases through the Council's adnini

- -68-

purpose of the Act is to

esol ution of exclusionary

strative procedures, the

..‘n ».




court should await the conclusion of proceedings before the Council

prior to proceeding further with the 'triali court litigation.
Contrary to the arguments of several of the plaintiffs,

this interpretation does not infringe upon the prerogative \/\/rit

jurisdiction of the court. See R 4:69-5; Fischer v. Twp. of Bed-

mnster, 5 N.J. 534 (1950). Such an argument mght be available
(al though the outcome is by no meansclear) | f Sectio‘n 16(b) were
10 interpreted to absolutely require exhaustion of admnistrative
renedies in all cases, thereby conpletely depriving the trial court

of its jurisdiction. Fischer, supra, 5 N.J. at 541. However, the

i'ssue need-not be addressed here, since-Section -16(b) is .more .- .-

"apprbpfraCter read’ ks the expressron “of the Leglslature s |ntent to. T

provide;.an . admnrstratrve procedure fo the resolutron of the,~.

20 ‘drspute and |ts strong preference that such procedure should be“

exhausted before recourse i s had to ‘the courts Th|s |nterpreta-

v t|on |s fuIIy 5consona111' thh the. pringi pIe of prr rraryJur rs<||ctton N

“Patroll rran S Benev. " Ass-'nv.. MJnteIarr*‘-‘.‘YO NJ 'i3(‘)',:'~ 135 (1976)

~ . Mbodsi de, Hones, « Ine« v M i'st_owrr 26. N N J. 529, 540-541 (1958). " -

The ‘doctrine of pri rrary j uri sdr ct| on,
3Q like the rule requiting exhaustion of adm ni-
strative renedies, is\ concerned with pronoting
proper rel ati onshi ps \between the courts and
adm ni strative agencies cha?r ged with parti-
cular regulatory dutiesV "Exhaustion" apPI I es
where a claim is cognizable in the first
instance by an admni stratrve gency al one;
judicial interference’ks*~"it hhel until the
admi nistrative process. has run its course.
"Primary jurisdiction, on the other hand,
applies where a claimis originally cognizable
in the courts, and, comes into play whenever
40 enforcement of the claim requires the resol u-
tion of issues which, under a regulator
scheme, have been pl aced within the speci a
corrpetence of an admnis-fcractive  body; in such
a case the judicial process is suspended pend-
ing referral of such issues to the admnistra-
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tive body for its view [United States V.

- Western Pacific RR Co., 352 IKS. 59, 63-64,
77 S.CL. 161, 164-65 1 L—d_2d 126, 132
(1956), cited in Woodsi de Homes, Inc., supra,
26 N~. at 541.}

Under the Act, the Council has been granted the "prinary
jurisdiction for. the admnistration of housing obligations in
accor dance WI th sound regional planning considerations of this
State." Section 4(a). Therefore, under the doctrine of primry
jurisdiction, the court should transfer a Section 16(b) case to the
Council, or dismss the case outright, to permt the Council to

resolve the matter through its administrative procedures. This

', ;_should be the general ruIe especr aIIy where 'as should be the

‘‘‘‘‘‘

- f'5| t uatl on 1n Sectl oh 16(b) cases the CounC| lf . adm i st rat|ve

'_;procedures W|| be |nvoked at the earIrest stages of the d| spute LI 4

See Boss V. Rockl and EI ec Co.‘ 95 NJ 33 - 40 (1983) Acontrary. -

e
constructron of the Act permttrng bot h the court ‘and the Councrl

to conourrently resp]Lye the d| spute e oouI d Ieadv,to | nconsr Stent i o

,,,,,,

“'results and vioul d frustrate the prrncr pal purpose “of the Act _g_
"A""'Bd off E6\ / oSal n&el d: v Pi"'al‘ nfi él'd'Ed_"'io,Assf nv;: 144_;_ uger
" 521, 525 (App. DIV 1977) “Ther ef or e, " the oo‘.urt ‘should defer its T

consideration of the matter until admnistrative remedies before
the Council have been exhausted. Pl ai nly, few cases in this
category will present denonstrable "nmanifest injustice" justifying
di sregard of the adm nistrative process. E 4. 69- 5. |
Plaintiffs also argue that the Suprene Court indicated in
'rYBtJntreL&lereed 'nt hea}}ol 's] ron rhyaUSto'n(i)rr'rQOfl |%| gart'|sotnr at|v0e r%rh%re ore

parties should never be required to exhaust the Council's mediation
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1 In thrs quotatron the Cburt vas.. referrrng to Iocal adnrnrstratrve

and review process before proceeding with their suits. In Munt
Laurel Il, the Supreme-Court stated: |

We comment here on the defendants! claimthat
plaintiffs should have exhausted adm nistra-
tive remedies Dbefore bringing this suit.
There is no such requirement in Munt Laurel
litigation. If a party is alleging that a
municipality has not met its Munt Laurel
obligation a constitutional issue is presented
that local admnistrative bodies have no
authority to decide. Thus, it is certainly
appropriate for a party clarntng a Mount
Laurel violation to bring its claim directly
to court. [92 N.J. at 342, n. 73; citations
omtted.]

Plaintiffs have clearly msread this section of Munt Laurel I]

bodres nhrch cIearIy have never had nor do they now have Jurrsdrc-

t|on to resolve. constrtutronal drsputes Here honever t he Legrs-ln

Iature has establrshed a state “admi ni strative’ agency nhose prrnary

purpose is to provrde for Conplrance wrth the Constrtutron h The

fac“that -c st&t“““;anaL 1ssues may be involved, thaefme,,, s paﬂrft;ﬁﬂ_;

and parcel “of the néw’ adnrnrstratrve nechanrsnrand would not excuse -

{rative remsdiés availdble befére the Courcil prior to Cont'”u'”gh

their legal actions in a court. See Brunetti V. Borough of New

MIlford, 68 N.J. 576, 590 (1975); Wodside Hone, Inc. v. Morristown,

supra.
Plaintiffs have also challenged the nediation and review

process on the ground that they believe it wll cause unreasonable
delays in the resolution of their law suits and possibly delay the

construction of |lower and noderate incone housing. However, it
must be pointed out that the Legislature took several affirmative

steps to prevent nunicipalities or other parties fromutilizing the

N o R

.
y .

'k

P

"3_the, requrrenent plkceﬁ’the parties that they exhaust admxn1s~;;in‘

W




Council's nediation and review processes as a means for del ay.
Thus, consistent with the interpretation of Sectiton 16 set out
above, Section 18 of the Act provides that if a nunicipality which
has adopted a resolution of participation pursuant to Section 9,
fails to neet the deadline for submtting its housing element to -
the Council prior to the institution of exclusionary zoning litiga-

tion, the obligation to exhaust admnistrative renedies contained

in Section 16(b) automatically expires. The obligation will al sp
expire if the Council rejects the nunicipality's request for certi-
fication or conditions its certification upon changes which are not -
- made, within the time, periods established by tlie Act -and tlie ‘,
Councrl ‘SeCtion' 18; see al so. Sectron 14. Furt'herrmre Sectron 19
provr des that |f the review and rredratron process is not corrpl eted
_by the’ Councrl vvrthrn srx rmnt hs of recei pt of a request by a party
?.vvho has |nst|tuted Irtlgatron the party rray flle a rmtron vvrth a-

cpuyt,, of coB’\Q «At .. |yr|f d"ctron to.. be. .relieve®, pf.the g!_uty t.p';, ,,{‘,,_‘;

. P R L TR . T
PPN R I A N P P 7 o

“.:'exhaust adm ni Stratrve remedi es. o o

Wer

- . ','.\_/. VB>efore Ieavr ng £hrs por nt i |t shoul d Dbe,” not ed -that the g 0

Iast sent ence of Sectron |9 needs to be cIarrfred The Iast ‘
sentence of Section 19 provides that "[in] the case of review and
medi ati on requests filed within nine nonths after this act takes
effect, the six-month conpletion date shall not begin to run until
nine nonths after this act takes effect." Thus, under Section
19(b), a party who has filed a nmediation and review request could

file a nmotion to be relieved of the duty to exhaust admnistrative

renedies on Cctober 2, 1986 (15 nonths after the Act's effective
date). This sentence in Section 19 is inconsistent with the fact

that, under Section 9(a), a nunicipality is not required to file

-T72-
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its housing el ement until five nonths after the Council’s adoption
of its criteria and guidelines and, pursuant to Sections 9(a) and
7, this date may fall as late as January 1, 1987. Therefore, t'h'e
| ast sentence of Section 19, if applied literally, would defeat the
purpose of the Act that a participating nunicipality's housing
el ement should be considered t hrough the Council's mediation and
review process because the exhaustion of admnistrative renedies
could be excused prior to the municipality even filing a housing
el enment. The last sentence of Section 19, if it is.to remain in

the Act at all, should be interpreted to apply only in the event

~'.-=.that tEIje Oounc il qur ckIy, adopts |ts crrterra and gw deIrnes and .a :..',--

s <..

.}":rrunrcrpalrty/prorrptly frles its;" housrng o ement before Aprrl 2/

. 1986, - six rront hs prror to October 2 1986 Th|s vvould ensure that

'.'.the Councrl Would be grven the fuII si x- rronth perrod to corrplete

“its rredratron and revrew prror to the October 2, 1986 exprratron

.. date-set by, ."the. 4°st. . sentence, ., of . Sec& Mn-19.. thb\rever r.e._C_r..ogtzr..n“,ﬂ.-;f'.l

- that the :Council may' ‘not -realistically be -able to ‘adopt its-cri--- "

terraand gur deIrnes so prprrpt Iy | t. |s respectfully submtted\

':.that in keepr ng vvrth the establrshed statutory |nterpret|ve tech

nigues which permt the deletion and disregard of language in a

statute when justifiable to fqurII the legislative intent (see
County of Monmouth v. Wssell, 68 N'J. 35, 43 (1975)), the Iast
sentence of Section 19 should not be applied. See Section 32.
5. LOAN AND GRANT PROGRAMS; SECTIONS 20, 21
AND—33"

Plaintiffs do not challenge the portions of the Act which
establish loan and grant prograns, to be admnistered by the State,

of which rmunicipalities my take advantage if they choose to conply
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with the Act. To prompte administrative and economc efficiency,
existing State agencies wll establish prograns to assist the
muni ci palities to provide housing for Ilow and noderate incone

househol ds.  Under Section 21 of the Act, the New Jersey Housing

and Mortgage Finance Agency will set up a Munt Laurel housing
program to help finance Mount Laurel housing projects. The
Agency's programs will include assistance for home purchases and

i mprovement through interest rate, down paynment and closing cost
assistance as well as caoital buy downs; rental programs including
| oans or grants for pf’O] ects with [ow and noderate income units,;
“rmderate rehabr I ] tatr on of exr str ng rent al - housi ng; congregate care
| and ‘-r et |hrerrent facr | tt es”' and hc.onversr ons’ ¥ .rnfr astru.u'ct ure assr s-
."tance and grants and Ioans to nunr ci palrtres housr ng sponsors and

. S

,comrunr ty organr zat I ons for | nnovat ive affordabl e housr ng programs

The Agency S programwrll be funded wrth a set asrde of 25% of t he

Agency bond_, revenues Whl ch- Is es"r rrat ed.; be fI CIQ Jarl Iron- and A

e i «_»f -

‘ Iegrslatrve approprratlon of $15 mIIron Sectron 33.

S deer Sedrtron 337 of the- Aqt/ $10 m-11i.on, has been: appro- )

prrated to the Nelghborhood Preservatron Program Governor

30\

\ Conditional Veto, April 26, 1985, at 3-4. These funds will be used
rréhr_abi litation, accessory conversions and conversions, acquisi-

tion and denolition costs, new construction, costs for technical

/waﬁﬁ' prof essi onal services.associated with a project, assistance to

40

qualified housi ngs = sponsors, = infrastructure and other housing
costs. Section 20. |

These sections of the Act denonstrate, through the appro-
pftation of new .funds and through. the ref ocusi ng of funds and

progranms previously .in existence, that the Legislature is firmy

. %
IR S,
.
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commtted to the Munt Laurel goal. The prograns established

clearly will assist municipalities in providing a realistic oppor-
tunity for a fair share of their region's present and prospective
needs for housing for |ow and noderate incone famlies.

6. LEGQ SLATI VE REPORTI NG REQUI REMENTS; SEC-
TI ON 26.

To further ensure that the constitutional goal is achiev-

ed, both the Council and the Agency nust each report to the Gover-

10

nor and the Legislature annually on the effects of the Act in
prormting t he provision of low and noderate incone housi ng in the‘

several hou3|ng regl ens of the State Sectlen 26 The reports may e

aJso |ncl ude’ -recotaelf‘atflotls" |for- any rey|S|0ft S- or phkngps in the:-. )

V\hICh are belleved to be necessary to nore -nearly" effectuate."'.

Lo thls.end. .1 bid. W»t..hln 36 rmnths of the Act's effectlve date, the_...:,

[ee CounC|I rrust report to' t he Governor and the Leglslature concer ni ng

.,-'-:- o X = Doae W .
=, Cettel anie 1T )

any further actlons necessary to be taken at “the St ate ‘regl onal
.. county and rrunl Ci paI . 4ev4| O t. pyprow de for the [ rrpI enment atl on; and .
o adm n| strat| on of the Act dn CH regr onaI basr S, |nclud| ng any re- |
e visions or changes in the |aw-necessary ..to acconpli sh, t hat goal .
30 Ibid. These requirenments will help to ensure that the Council's

criteria and processes do not remain static in the face of changes

in the statewi de planning process. Cf. Munt Laurel I, 92 N.J.
at 241-243. The planning process nust remain a continuing one so
that the constitutional obligation is not frustrated by changed
ci rcunst ances. | bi d. Section 26, therefore, wll enable the
40 Legislature to carefully nonitor the ‘Council's administrative
process and to nake changes in the Act when experience shows that
such changes are nec‘essary to effectuate the constitutional goal.-

05
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7. SEVERABI LI TY; SECTI ON 32.

Plaintiff Stonehedge Associates argues that, because the
Fair Housing Act is designed to provide a "conprehensive planning

and inplementation response” to Munt Laurel I, if any of the

Act's provisions are found to be unconstitutional, the entire Act
must fall. See Stonehedge Associates' Brief, at 29-30. However,
in making this contention, Stonehedge Associates has all but ig-
nored the fact that the Act contains an express severability clause.
Section 32 of the Act provides:

If any part of this act shall be held
invalid, the holding shall not affect the -

The Ianguage of Sectron 32 is unanbrguous and grves ri'se

'to a strong presunptlon that the Legrslature did not |ntend t he

(1977) (|nclusron of a severabrllty cIause ina nunrcrpal Oroinance;

creates a presunption that each section of the ordinance is sever-

abl e); Brunetti v. Borough of NewM | ford, 68 N.J. 576, 600, n. 23

(1975) (the fact that an ordinance contains a severability or

saving clause evinces an intent on the part of the nunicipality to

make each provision of the ordinance severable); see also INSv.
€hadha, 462 ©—S. 919, 103 S—€&- 2764, 2774, 77 +—+Hd.2d 317, 332

(1983) (further inquiry of legislative intent concerning severabil -

ity need not be undertaken where a severability. clause is present

inthe statute). As set forth above, the Legislature has expressly '

18-

Y

iﬁ.fvalldlthQf the Act as, a. whaleﬁ or of any part of. the Act, o,

‘depend upon whether any partrcular provrsron of the Act was’ inii'{

St valrdrty of remai ni ng; parts of this act. If a-e ;. eees o
Dreseiet BT Spart;of; this; &M| d.staeld.” vinvalidi n6n£or MOT @ -t AVE e
- of its applrcatrons the act shaII remain in’ A ’
effect in all valid applications that are L e e
e severable frontthe invalid appllcatlon o RS

e

: yalid‘*~'$béh. Irlqananort V. Borough of Fort Lee 72 NI 412tf.422-*1.5:3wL




stated in Section 32 that if any part of the Act shall be held
invalid, the remainder of the Act shall not be af f ect ed t her eby.
The Legislature's intent that the Act would survive a finding that
one of its provisions was unconstitutional is further derronstrated

by the fact that Section 32 'specifically provides that if any

application of the Act is found invalid, the Act shaII remain in
effect in all of its valid applications. Thus,‘ even if in a par-
I Q ticular factual situation, a court found that a provision of the
Act woul d be unconstitutional if applied to a particular person or
entity, the Leglslature clearly intended that the provision should
.._rerraih |n effect -as‘_, applled to- ot her persons or ci.rc'urrst_a‘nces::"'
) . Cearl Y ‘»t her etorej‘: Stv.onehedge _As‘so‘cj at‘es'. conten-tion .0”. Lo
'_thi S poi nt shoul d be reJ ected . By |ncI udl ng Sectl an;- 32 |n the Act,,
20 ."the Leglslat ure could not Have rmre pI a| nIy aut horlzed the presunp
t|0n that each sectl on of ‘the Act is severable ‘ L-nqa-na-ncgr-t— -s—u—p#a o
) see aI 50, JI e.\Aagt-c&r-pe-r-r—a-r_Ct_f.ar-cers 2hss.\ W\l ",uﬂ ASEY; nf '\'smr-k 98 N>-J- \ 'ﬁ,..

212 231 232 (1985) .ALtJ_LL.aLe.d_Dl_m_LLeL.s_BLa.ad_Cor-p-.—M.—SL-LJ-s-, 56
y->J- 251’\ 265 (1970 ). . Stonehedge Assocr at. es has corrpl et eI y’\ far I ed

to dermnstrate a contrary | egi sl atlve i nt ent and, therefore it has

30

failed to nmeet its heavy burden of overcoming this strong presunp-
tion. Mreover, as discussed in other sections of this brief, the
Act is clearly constitutional and, therefore, Stonehedge Associ ates'

contention need not even be consi dered.

40
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: Challenge by ‘enactrng the Fair Housi ng Act. The. Act erI ensure,

CONCLUSI ON

In summary, plaintiffs® constituti onal attacks on the
Fair Housing Act nust fail. Li ke the judicial process established

by the Suprene Court in Munt Laurel II; the Act's admnistrative

mechani sm is designed to effectuate the constitutional obligation
that a nmunicipality's zoning regulations provide a realistic oppor-
tunity for its fair share of the regi on's need for |ow and noderate
i ncome housing. This constitutional goal has not been abrogated or
diluted in any way by the Act. That the Legislature has establish-

ed an adm nistrative, rather than a judicial, mechanismto achieve

e *u is,.goal does.not viol a‘t.e, .nor ;. even,. _i':rrp_l | cate thie .Const i t uti_t‘_on_. : .

‘The judicial ‘"scheme for acr n| evr ng corrpl | ance est abI ished by' the

Suprene Court |n I\lbunt Laurel Ll |s not . constrtutronally corrpelled

and was |an ernented onIy because such a system Was necessary in the

absence of Iegrslatrve actron whrch the Court repeatedly stated

LD, y| bvrt&&?(‘xl\/l‘a t,apprppmate. ,j.t:he-Legr sl al "e .responded Ibo "trrs

that the sonstrtutrpnal Q_b"g"t R rnet through the. corrprehen-
"sive, statewide Iand 'us'e pl annrng mechanism set forth therein.

In addition, even when plaintiffs' specific contentions
are examned, they are clearly without rnerit. Most of the argu-
ments can not be resolved at this point because the issues
attenpted to be raised are not ripe for judicial review. Moreover,
plaintiffs cannot, in their pursuit of a builder's remedy, claim a

constitutional entitlement thereto. Accordingly, as has been

denonstrated above, the adm nistrative nmechani sm established by the
Legislature is consistent with the Munt—tauret—t+ decision and

shoul d be sustained in each and every respect.

/\_.‘
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For all of  the foregoi ng reasons, the State respectfully
urges the court to reject plaintiffs® constitutional challenge to

t he Act .

Respectful |y submtted,

RWVN I. K MMELNVAN
ATTCRNEY GENERAL COF NEW JERSEY

By: By: WA A,
\ _Boccher CF el nberg
Deput ney Ceneral Deputy Attorpey Gener a!

V\Qhael J.. Haas

~ Deputy Attorney .General
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April 26, 1985 o

SENATE COMMITTEE - SUBSTITUTE FOR-SENATE BILL NO. 2046 AND SENATE BILL 80. 2334

To the Senate: .

Pursuant to Ar'ticle V, Section |, paragraph 14 of the Constitution, |
herewith return Senate Committee Substitute‘for Senate Bill No. 2046 and Senate
Bill.No. 2334 with ay reconsiendationa for reconsideration.

This bill sets forth a "Fair .tousing AcV*whlch addresses the New Jersey
Supreme Court ruli ngs In South Burli ngt on Oounty NAACP v. Munt Laurel. 67 N.J.
151 (1975) and South Burlington County NAACP v. Mount Laurel. 92 N.J. 158

(1983). It Is designed to provide an administrative mechanismto resolve

exclusionary zoning disputes in place of protracted and expensive litigation.
" The expectation Is t hat through these procedurés, nunicipalities operating
within State guidelines and with State oversight will be able., to define and " .
- o provide, a' -reasonable opportunity' for the |nplementation of their M. Laurel

o "“..'-'1._-‘;:"_'5‘_‘5:"' T 0| | ftgat EOW AT g *y]ry,\* B ‘;.ﬂ-«,n":ar-y: .V‘;‘Wft]l O+ vakrt | N "V:v N RN R PN 7_‘;}"..5 1o

T'o acconplrsh thrs t fie b||1 establrshes a voluntary systemthrough whi ch R '
: nunrcrpalrtres can submt ptans for provrdrng therr farr 'share of, | ow and I

m)derate |ncorre housr ng to a State Oouncrl on Affordable Bou3| ng whi ch Would - o

et . T R R R

certify the' pI an. Thrs certrfrcatron would gr Ve 'the p'I'an a presunptron of A

e valrdrty, |n court The presurrptron Would shrft the burden of proof to the on o

o8, 2 T . N

‘;-,j}'j‘*‘;’!_-." v c'o'r'rpl" nr ng pexty to show that“thv pr an does net rtrovr de a realrstrc Opportunrty R T

(R
IR

for the provr sion of the fair’ share before a builder's rerredy could he |nst|tuted

- f:;:» *. o In addrtron,, th‘ebrII woul d ) ermt regr onaf contrr butr on agreerrents LA R

T vrhereby 2" funi ¢ipal ity codl dotr ansf ér up {0 Oné“third of its faiT sharéto @ ve . S R e

another municipality within the same region. The bill also provides for a

phasi ng schedul e giving nunicipalities a tine period, in some cases nmore than

20 years, to provide for their fair share.

“The bill establishes a Fair Housing Trust Fund to provide financial
N assistance for | owand noderate income housing. The Fund woul d be financed
with a $25 million appropriation from the General Fund and with realty transfer
tax revenues. This bill is tied to Assenbly Bill No. 3117 which woul d increase
the realty transfer tax revenues and places the State's portion of the realty
transfer tax revenues in the Fair Housing Trust Fund account. The two hills

are linked together through an effective date provision in Senate Bill No. 2046
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whi ch provides that Senate Bill No. 2046 will remsin |noperative until Assenbly
Bill No. 3117 Is enacted. ' ‘
. The bill also places a 12-nonth noratoriumon the |nplenmentation of
judgments Inposing a builder's remedy. The Attorney General is required to
. ' seek a determnation of the constitutionality of this provision in a declaratory
;-ﬁ j udgment act‘i on te be filed within 30-days f,_r,‘.<j_f,_|,.T|*e-e£fecti\re date of the act.
If the action i's not brought within that tine frame* the moratoriumexpires.
In addition* the .bi Il contains a severability clause providing that if on*
portion of the act is found invalid* the remaining severable portions shall

remin In effect.

~

This bill represents the Legislature's first attenpt to address M Laurel

and reercts its desire* inwhich | heartily concur,*of takifig the.issue outri af

Z;’- the courts and pl aci ng |t In. the" hands of IocaI and’ State Ojf Icrsl$where Iand

“use pI anni ng, properly bel ongs Whi | e l'am in accord wrth the basrc approach
set forth in this bill, I. amcoapelled to return |t for necessary arrendrrents

It Is essentral that. the terrporary nnratorrumon the burlder S rerredy be e -jf;

L e constrtutronally sustainable in order 't0. enahl €. runi crpalfrtres} to t.ake advantage..

of the procedures in thrs bill. The bui’l'der' s'remedy is di sru.ptive to devel op*-

sent and"prannt 09, | A a mu nJ ’ba.igy. . A matoxinn for-:he plm.i.n; p‘x:tod i

T o,

TV thr s br Il |s ne"ed* d Unlforcu«at el er thfr%mratorr urrt‘proposed . thu bm mw

P . L
?o;-‘ FRYCEE: STCE R

4 affect court Judgrrents vrlnr ch have, al ready been entered Thrs nay repr esent an . . '
AT “unconst i Tuti oal intrusi on' i nto"the Judi ci &' ry's- Vover . sV - ‘quésti on whet her' the-+ ;e
a Legislature can, ineffect, undo & court judgment in this way. Accordingly, | '
am recomrendi ng an anmendment to oake- this noratorium prospective only by
directing the courts not to icpose a builder's renmedy during the noratorium
period in any case in which a final judgment providing for a builder's renedy
has not been entered. 1 recoorend that the noratoriumcommence on the effective
¢" date of this act and expire at the end of. the tine period in which nunicipalities
have to file their housing elerenc pursuant to section 9.a., a period of 12
=onths from che date the Council is. confirmed. | :
| as also deleting the provision requiring the Attorney Ceneral to seek a :

declaratory judgment on the constitutionality of the noratorium This provision

suggests that the Legislature has so&e question about the constitutionality of
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this provision. The chango | have suggeseed shoul d renove that uncertainty.
.In addition, a provision such as this is peculiar, since the Legislature should
not be enacting laws which it believes Bight be unconstitutional.
In place of the Fair Bousing Trust Fund and its $25 Billion appropriation
- . froathisbill. | propose at this tinme to work with existing prograns, namely
- the New Jersey Housing and Mortgage Fi naiice: age | Sd the Nei ghborhood Preser -
vation Programin the Department of Community Affairs, until the Council is in
operation and municipalities start receiving subst antilve certification and
entering into regional contribution agreements, it is difficult to evaluate new
funding programs. Accordingly, rather than set up a new housing funding
- . mechani sm | believe it would be nore adnini stratively and econoni cal l'y effici ent

to work V‘“h exi st|ng State progr ams to provide housi ng for' Tow and moder at e—
nt.' m:d. hcun:l.n; mstm wi:h 3100

AN SRS LIPS I
Vo .~.<,, FLE MRS S TV

‘mllron of bond fatada, a**. « total. oT $25 mIIron fromthe General Fund “,.\

» i '.'-‘. intj dite h001 i ahpr i 85 +’%propose/‘ cho fund “ehls.

,. The NeWJersey Housi ng and..Mortgage . Fl nance Agency-will. set up. a M_..I.aw.el. S tee

.'hou3| ng pr ogramto hel p*finance M. Laurel hou3| ng projects. ; The: Agency s ) ‘
S us e Prograns wi'l | IncI ude-assi st-ance for -hone, purchases and |nprovenent through O B

-

|nterest rate, dovvn paynent and cI 0si ng cost assi stance as wel | as capltal buy."

AN wunm pm:m aacﬂasd:&nghm._or grans. Lar- wo:iutﬂ wieh ow .-
*mod\/ra1£ méome «/\ ""eV<*te >eh& ﬁitltiﬂl‘ gf cxiéclng reattl housing. " [ et

..cQngregate care and retlrement facrlltles Conversrons mfrastructure assis- .. e
‘7""?-';-;@':.*:';.'5 -A.L*hfmﬁ'sr*u*fr-*n nun|C|pa||t|eS| housmg sponsors and oommunrty * ; i »\' o
or gani zati ons for |nnovat|ve affordabl e housi ng programs |
The Agency's programwi || be funded with a set aside of 25%of the Agency
bond revenues; the set aside ‘is estimated to be $100 nillion per year. | am
al so recomrending a State appropriation of $15 nillion to the New Jersey
Housi ng and. Mortgage Finance Agency for its M.__laurel housing program
The Nei ghborhood Preservation Programwoul d be appropriated in total
approximately $10 million to assist municipalities in Mewekatek housing
programs. | propose to dedicate the increase in the Realty Transfer Tax

proposed by the conpanion bill, A-3117, to the Neighborhood Preservation

Program An outright appropriation of $2 mllion fromthe General Fund is

intended to bring the total to $10 mllion.

tr
v i it o e s
T :
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These funds woul d be used in nei ghborhood preservation areas for such
things as rehabilitation, accessory conversions and conver si ons* acquisition
and denolition costs* new construction* costs for technical and professional
services associated with a project* assistance to qualified housing sponsors*

--- infrastructure and ot her "housing costs.

In addition* assistance Would be. I|Ah|.t-e'§:—?e——h'ou5| ng in nunicipalities W|th
substantive certification of their housing el enents or housing subject to a
regional contribution Egreenent. However* |a order that programs can get
underway inmmediately* an interimprovision is inserted to enable the funds to

be used for M, Laurel housing before these deterninations are made for a

- 12-month period following the effective date with the Counml haV| ng the power

iy o g
K

- to extendth|st|nefrane

: , : \/J F. V The nladmnu‘-:-m. _P“W z or E i icwmd‘ mdenu uem
N far exceeds the ' anounts appr.opri ated in the ori g| nal bill whileutilizi ng
. ”'.eX| st|ng State’ programs and agenm es. s .. : A.
o e One key el ement '“dete’mn'ngaﬁunlmpalltys fair share” of |ow ard
T R rmderate |hcone housrng is the esti mite of "prospectlve need** |h the reg| on and

v'mml Ci paI ity. This bill requires the Council. to esti nate the prospectlve need

tﬁc Sea:o hna fegj.?nv &ad.'tu edopt 'eri:“er:u “‘, .guidenﬁas f:or huniupni ,' £
determ nat't on Aof prospecti’ ve‘ need-: 8 "Vhen* prepatr| ng its housi ng eI errent ‘ a
. muni cipal i ty*oust -determine its.fair share of,,-prospective and present” need. e+ - ' o
,"_'*s,lts_housi:'ng‘ el ement nust provide & real i'stic opportunity,for theprovision-of S L J
this fair share. Despite its inportance, nowhere in the bill is a definition ' |
of "prospective need" provided. Accordingly, | aminserting such a definition

which is designed to help assure that the prospective need nunbers are realistic

and not based on theoretical or speculative fornulas.

The bill currently pernits a nunicipality's fair share figure to be
adj usted based upon "availabl e vacant and devel opable |and, infrastructure /
considerations or environmental or historic preservation factors.” | would
like co strengthen this |anguage to assure that adjustnments are provided in
order to presverve historically or inportant architecture and sites or environ- '
nentally sensitive lands and to assure that there is adequate land-for recrea-

tional, conservation, or agricultural and farmand preservation purposes and -
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open space. In addition, adjustments should be provided where there is inade-

quate infrastructure capacity and where the established pattern of devel opnent

in the community woul d be drastically altered, or the pattern of devel opnent is

contrary to the planning designations in the State Devel opment and Redevel opnent
- Plan prepared pursuant to P.L. c.
- e S-1464 of 1984).

(now pendi ng before the Legislature as

g R AN Y t
As an additional check on excessive fair share nunbers which would radically

change the character of a community, | propose to authorize the council, inits

discretion* to place a limt onanunicipality's fair share. The Holt would

be based on a percentage of the nunici pality‘a housing units and any other

) relevant criteria, such as enployment opportunities, selected by the council.

Anot her key eI errent |n determ ni ng a muni ci palrty s "fair*share" of Iow—'

.5,_._."\/.*n] ferrt)dErar"r BSCJgftf “Mistag 4" in-estimate of the condition of, existing housing. e e

St
’ L eas
P, P Vi n N

"stock to determine the . armunt of, subst andard housr ng throughout the St ate In.

-~ Jorder,- to achr eve ah .accurate det erm natron of the present and prospectrve

housi ng needs of aII the regr ons-in the St ate, a thorough housing inventory .

-*-should be performad by every rrunr ci palrty,, in the State

-To; requr re housing<-"- =’ e RN I
eI errents vrhr ch |nc| ude accurate housi ng rnventorres from only nunrcr palities |h o -

L e e .
Vi aade T @) 4N uhel !

.:gtrovthAaTeas" is. taobtarn only.."a Irmted picture of " NewJersey**

.true housi ng
E needs"'.

| amtherefore recomending, ar'r""aoendrrentv.*to.the Mini cipal Zland Use Law v .

g to require municipalities to prepare a thorough and accurate housr ng Inventory

Tee aspart of . the housi ng el. erren,t in therr caster- p}aQ UL B AR L L

The current Minicipal Land Use Law requires nunici palities to prepare

caster plans which may contain a housing element. | amrecomending that the

Muni ci pal Land Use Law be amended to incorporate the housing el ement prepared

under this statute. In this way, the housing elenent under the Minicipal Land

Use Lawwill be identical to the housing el ement- prepared pursuant to this act. ~—
In addition, the Minicipal Land Use Lav requires that a municipality have a
land* use element inits rraster plan in order to have a valid zoning ordinance.
| as adding to this requirenment that the municipality have a housing el enent.
In this way, every municipality in order to have a valid zoning ordinance woul d

have to put together a housing element as defined in this act.

r
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To assist nunicipalities in obtaining nunbers that axe realistic* X also
suggest that language be inserted in the bill to enable the nuni ci pal ity when
conducting Its housing inventory to have access on a confidential basis to the
local assessor's records. | amadvised that statutory authorization is needed
for this.

| amal so reconnendrng that_ certarn _l'augsj ggej i hanges be made in the
-findings sectron of the bill. ve should state-that rehabilitation of existing
housing stock In the urban centers nust be encouraged. | also believe we

should note that the M. _Laurel oblrgatron is limted to changes In land- ‘use

regul ations and clarify that nunicipalities need not expend their resources"for
M. Laurel housing. (

The nenbership on the Council on Affordable Housing consists, of four-JLocal

. of ficlals. (one of whomnust be.froman. urban area and na nore than.one representing/

»
"

: - rmderate Income housr ng Cone of * vrhom shaII be a burlder of Iow and m)derate '

* income housr ng) and two representr ng the publrc |nterest . '.; "
A In order to have adequate represent atron of the publrc |nterest* I recom
‘ rrend that three menbers represent’? the publ ic |nterest and two the needs of Iow

" e and rmderate i ncone. househol ds I aI so suggest that the executrve d|rector of ',-

SR B '-- R ARE RN &

" ¢ V"'*V the Sévr)’ J'ersey *"""iag .and H’ortzagq Fiunu qum;y b.old oni ot tlu pa:ium m -'

o the Iatter category, due to “the expertrse of that Agency i'n low and rroderate

s ;f,'.-./’ L rncorre housr ng Qnaacesam th“rr uoevwvs"r espobsl br Irtres tne Agency |$ gr Ven-’

-

in ke BALbi e e 0r ol e et el e
The Council is required to adopt-rules and regulations within four nonths
fromthe bill's effective date. In addition, within seven nonths from the
bill's effective date, the Council must: (a) determine the State's housing
regions, (b) establish the present and prospective need estimates for the State
; and the regions, (c) adopt guidelines and criteria for nunicipal fair share
’ ditereinations, adjustments to fair share and phasing, and (d) provide popul a-
tion and househol d projections. However, the Council cannot begin its work
until its menbership Is confirmed. . Since | amgiven 30 days to make the
nom nations and the Senate cust thereafter confirm the nominations, the Council's

tinme t.7 performthese functions will be significantly eroded by the appointnment

Fle mems cOUDGY? ItTTETESESY /" threetr"frasent at i ves of “Househol ds in* néed of IoWand g e
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process. Accordingly, | amproposing anendments to provide that these time v
periods run fromthe date the Council nenbers are confirned or January 1» 1986*
whi chever is earlier.

Wth respect to pending litigation, the bill pernits a party in current
litigation to request the court to transfer the case to the Council on Affordable

Housi ng for medi ati on procedures.. Vhen r revl ewing..such a request* the courts :

— o~ ~.l -

oust consi der Whet her or not the transfer would result in a manifest i njustice
to one of the Iitigants.‘

The bill as currently drafted creates a novel mediation and review process
and specifically provides that the review process should not ba considered a

contested ease under the Administrative Pr ocedur e Act, subject to the procedures

= of that act and a hearing by an administrative lawjudge: .-If-nediation and. ".'
. revr ewby the housr ng, councrl I's unsuccessful the matt er Wi || be heard |n the TR
S WS ~."~'-.‘."""‘«‘._'triu cﬂ“rt of th! 's‘p'dﬂt c“n.‘ iy _';5 “"‘.’4 ‘\.’:"-. '."i.‘:' "'-'~""..'~ . ..,0 o':'.". a;"‘t'.;':..: RIS » e *

i recomrend |n pI ace of the specr aI procedures set forth in thrs br II .
) ,the regul ar adm ni stratrve*law procedure Under thrs approach |f the medr atron
_by the councrl |s unsuccessful the dr spute wr I| be transferred to the Offrce

of Admnrstratrve Lav asacontested casefora—hearrngpursuant tortsrules --.'.ﬁ.

’The ultimte decr sion wili be made by, the(councr_l and appeal s_wr Il be taken

» ot ‘5,‘. .. fromthe’ councrl ,sdecrsr on to dre Ap>e||at.e Dlvrsron DbE. the Superror pourt .;‘:' KA

If a nunr ci palrty recerves substantrve certrfrcatron |ts housing el ements ’

.Z.'L;'o_'i,:_-_ and: "ordr nance s ar],e-aref "nedva]rd,,; amrconeer,ned tha" af 1l goi, ngthrough _“
' 'adm ni stratrve process in this bill and recei vi ng* substantrve certrfrcatron a : "’ ;
municipality still my not have sufficient protection froma builder's remedy. 1
1 amtherefore recomrending that the presunption of validity be buttressed by ;
an anendment providing that it may only oe rebutted with "dear and convi-nci ng" !
evi dence. »
S Senate Bill No. 233A originally provided that a nunicipality could transfer
up to one-half of its fair share to another nunicipality. In order to provide
municipalities with core flexibility in their preparation of regional contribution

agreeoents, | recocnend that the one-third figure be returned to the.original

one-hal f nunber previously recomended by Senator Lynch, the sponsor of Senate

Bill No. 2334.
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I'n addition, |. reconmend that a municipality which has reached a settlenent

*° Ht. Laurel litigation be granted a period of repose fromfarther litigation

and be deened to have a substantively certified housing el ement* This-period

of repose will run six years fromthe bill's effective date.

. | recomrend txhe del etion of the pfb‘\/l's'ibrm"ms bill which allows a
municipality to errt)l oy condemation powers to acquire property for the con-
struct.i on-and rehabilitation of |ow and noderate income housing. Z question
the authorization of such a drastic power without some evidence of its necessity
in resolving our Statels housing needs.

The Senate Conmittee Substitute as originally drafted requrred the Councll
to report to the Governor and the Legisl ature In the Inpl enentatron of. thi :aet

'<'ivrrth|h two years §rom /|tseffect|ve date .The Assenbly anendrrents ,.place: this

’ reportr ng, requr rement. upon the NewJersey 1 ousi ng, and Nbrtgage Fr nance Agency x

to the Governor and’ Legr sI ature- 'on an annual ‘basi s

Accordr ngly, herewrth ret arn Senate Oonmttee Substrtute for Senate Br II

' No. 2046 and Senate Br [ No 2334 and recomrend that |t be anended as follows* '

.~l'a (I

dolem s v e et > insert /"and arrendi’ ngthe Muni'ci pal £aad Use "» *
cre M et e T etlaw P B 1973, -¢. 291 (C. 408558 | ‘et seq.)"

~ Page 1, Sec’tion.2. Li ne 6; After "prefvide™ insert ' throuth i_ts,land .

: Vot \| ] ’-g<.'..- use regulatrons .---.-' Lee- . vooe

& =

""Page 2, Sectr on 2 after L| ne 43 Insert new subsectr ons as fol  ows:

g. Since the urban areas are vitally inportant to the State, construc-
tion, conversion and rehabilitation of housing in our urban centers
shoul d be encouraged. However, the provision of housing in urban areas
must be balanced with the need to provide housing throughout the State
for the free mobility of citizens.

a.  The Supreme Court of New Jersey in its Munt Laurel decision
de.-tands that nunicipal land use regulations affirmatively afford a

. reasonabl e opportunity for a variety and choice of housing Including
| ow and moderate cost housing, to meet the needs of people desiring to
live there. Wile provision for the actual construction of that
he' *.ing by nunicipalities is not required, they are encouraged but not
mandated to expend their own resources to help provide |ow and noderate
i ncone housing."

Page 3, Section 4, After Line 43; Insert new subsection as foll ows:

. 'Prospective Need' means a projection of housing needs-based on
devel opnent and growth which.ls reasonably likely to occur in a region
or anunicipality, as the case may be, as a result of actual determ na-
tion of public and private entities. In deternining prospective need
consideration shall be given to approvals of devel opnent application,
real property transfers and economc pror ections prepared by the Staté
Pl anni ng Conmi ssi on est abl i shed by P.L c. (now pendi ng before the
Legr slature as S 1464 of 1984).°
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