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ALAN MA'LLACH,  resumes.
L
REDIRECT EXAMINATION BY MR. STERNS:

Q M. Mallach, towards the end of the cross-
exam nation you vere asked a guestion relating to an article
witten by Jerome Rose. That article sumarized the status
—well, let's identify the article as after the recent
New Jersey Suprene Court cases, "Wat is' the status of sub-
urban zoning, New Jersey nmunicipalities, 19 May 1977,"
and the concl udi ng paragraph of that article, and this was
read to you, was: "On one hand, the State Suprene Court
has reaffinmred the Mount Laurel principle that requires
the zoning ordi nance of a devel oping nunicipality to pro-
vide for its fair share of regional housing needs for | ow
and noder at e-i ncone persons.

"Oh the other hand, the Court has w t hdrawn
the trial courts fromthe process of denmarcating the re-
gion or calculating fair share.”

You were asked about that point and rather
than characterize your reply, | would ask you first, do
you believe that is an accurate statenent as nade by
Prof essor Rose?

A As | believe | stated yesterday, | think the first

sentence there is reasonabl e, but the second sentence,

which refers to withdrawing the GCourts fromregi on and
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Nhilach-pl-redirect 3»
féir'share coﬁsiderations, Is a msstatnment of the Madi son
décision; |

A All right. | would just want briefly to turn
to the Madi son decision and ask if you can refute that
statenent by citing fromthe Mdi son deci sion

Let me first draw your attention to the

Madi son case, 72 N.J. 552 and 553, the section entitled

" Rermredy and-Renand," and ask you if in that opinion, on
t hose pages, you can find | anguage which would justify
your opi nion that Professor Rose is wong.

A In the discussion of Renedy and Remand in the

Madi son case, the first point on 552 is that the Court,

W th this'case, the Trial Court retains jurisdiction over
the conpliance of the defendant with the decision, so

that the Court —the |anguage of the decision reads:
"Consi derations bearing upon the public interest, justice
to plaintiffs and efficient judicial admnistration pre-

cl ude anot her generalized remand to produce a satisfactory
ordinance,” and then in terns of the scope of the judi-
cial supervision.'

H en go*.ng on to Page 553, the decision holds that
the revision shall zone in the manner specified in this
opinion to create the opportunity for a fair and reasonabl e
share of the least cost housing needs of Madison's region,

the concept of region to be understood as generally set
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Mal ['ach-pl-redirect 4,
in Roman numeral || énd Roman numeral VIII above, and then
it continues.

" Wile no formulae determnation or numerical spe-
cification of such a fair and reasonable share is required
we do not preclude it if the muni ci pal planning advisers
deemit useful. |

Now, if you turn to the earlier section that is re-
ferred to, which is Section VIIl —

Q Page 542, |
A * This is Page 543,

Q Go ahead.
A They discuss the fair share and region concept from
the second sentence on the first paragraph on that page:

"It the existing municipal proportions correspond
at Ieast'roughly with the proportions of the appropriate
retion, the formula would appear prima facie fair."

And then continuing below in the paragraph that
starts with No. 1:

‘ "Baéed upon our analysis and finding in Roman
Numeral |V and VT,.-the 1973 ordinance is clearly deficient
in meeting Madison's obligation to share in providing the
opportunity for |ower-cost housing needed in the region
whet her or not the specific fair share estimates sub-
mtted by defendant are acceptable.

"Tho§e estimates are, in any event, defective at
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Mal | ach-pl - redirect | 5e
least in not including prospective need beyond 1975»"

And then it goes on in Point 3: "The region referred

‘toin Il is that general area which constitutes, more or

| ess, the housing market area of which the subject munici-
pality is a part, ahd fromwhich the prospective popul ation
of the municipality would substantially be drawn, in the
absence of exclusionary zoning."

Finally, Point IV: "Fair share arocation studi es
submtted in evidence may be given such weight as they ap-
peaf to merit in the light of statements above."

What | understand fromthis [anguage is a nunber of
points. First, that the Court seems very clear that the
concept of fair share and region are still at the crux of
fkaning exclusionary zoning remedies.

Secondly, the Court is giving generalized guidelines
to Trial Courts for that task, specifically in defining
region as being cotermnus with housing;narket area and
the region fromwhich the prospective population of the
muni cipality woul d be drawn and, secondly, by referring to
fair share as something that suggests that the proportions
of low and moderate-income population in the municipality

shoul d correspond with that of the region, and that fair

~share must provide for prospective need from now through

the future.

So that at the same time as the Court is saying
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Mal | ach-pl -redirect : | 6.
that aprecise nathenafical fornula is not required at the
Tri al Court,'the Court is certainly saying that fair share
and redion nmust be part of the Trial Court's determ nation

And furthermore, that the Trial Court should take

advantage of such expértise in delineating fair share and

region as may be available to it toward that end

Q Wth regard to that expertise that you are
tal king about, again referring, | guess, to the summary
pages which | think are 552 and 553 of the Court's remand
order, does that explicitly provide for the Trial Court to
in effect, engage such objective and independent expertise
as it may feel necessary to assure these categories?
A Yes, it provides that on the bottomof Page 553 and
55> that the Trial Court may, if it sees it necessary,

appoint an inpartial expert or experts toward that end.

Q Going on to the one last question again deal-
ing with the opinion, M. Mallach, | have to apologize to
you and the Court. | erroneously stated that you were

cited seven times, but | read ahead to the concurring
opinion of Justice .Eashman to find, in fact, that you
were cited eight times, and | would |ike to go on to that
eighth citation which will be found on Pages 589 and 590.

First, | will ask you if you are the Alan
Mal | ach who Justice Pashman quotes at that point.

A yes, Sir.
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Mal | ach-pl - redi rect
' Q In particular, he saw fit, if | amcorrect,
to Supply enphasis to a certain sentence there and | be-
li eve ihaf was supplied by the Justice; is that correct?
MR CAIN Aren't we going beyond cross-
exam nat i on? | |
MR STERNS. Not at all. Dis is exactly on

t he sane point.
' OHE CCOURT: Let's have one talk at a tine.
MR CAIN | don't recall asking questions

~about the inplications of the Munt Laurel case.

THE COURT: You night have asked sonet hi ng
about the cohcept. Let ne look at it, please.

MR CAIN | don't mnd this but I wonder
if it is beyond the scope.

THE COURT: My | look at it? It is 5897

MR STERNS: O the Madi son decision, yes,
your Honor.

THE COURT: This goes to concept, | woul d
gather, if | understand your point. Your main
point on redirect, M. Sterns, was to discuss the
Rose article.

MR STERNS: That's correct.

CHE COURT:  About whether or not the Courts
had pull ed back fromthe region and fair share con-

cepts?
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Mal | ach- pl - redi rect 8.

MR STERNS: That's correct. |

THE COURT: That was the main thrust of your
rédi rect.

MR. STERNS: And ny point on this, your
Honor, is that here is the Justice quoting this
wi tness, saying, in effect, why the Courts can't
pul | back because of the issue that is underlined
there, nanely, the question of good faith.

THE COURT: | think it is sonewhere al ong
the line but different. He is saying (a) that the
Courts have indicated, the najority opinion, that
the Courts should not pull back but (b) in ordering
themnot to pull back, they have elimnated from
themthe device of no formul ae determ nation or
nureri cal specification of such fair and reasonabl e
shére as required. He is saying that because at
Page 543> going on to Page 544, where it states

that the Gourt is not required in the determnation

~of the matter itself to adopt fair-share .housing

quotas for the nmunicipality in question or to nake
findings in reference thereto. That's with regard
to fair share allocations.

In other words, they tell the Trial Court to
go ahead but don't make any fact finding, don't allo--

cate yourself. Wen you find yourself caught in a




Mal | ach- pl - redi rect 9«
1 -~ crack, call an expert. That's what they seemto be
2 | telling the Trial Court to do,
3 o MR. STERNS: The reason why this is being
4 read, Justice Pashnman who concurred- but ﬁanted to
5 go further, but ‘that is not rel evant, but here is
6 Justice Pashman saying that this is why the Courts
7 shoul d stay in.
8 | " | think it is saying that you don't neces-
9 sarily have to, but the point | want to bring out
10 " on this and what | think it stands for, well, what
1 is the reason why Courts can't pull back, and |
12 think the answer there is that if a nunicipality
13 has had a certain pattern of conduct, then how can
14 you expect it in good faith to change that pattern
15 of conduct.
. 16 | would submt, your Honor, that this quo-
% 17 tation fromthis very witness follows along the
é 18 subj ect that was opened by Professor Rose's article
% 19 that was quot ed.
§ 20 THE .COURT: | understand your context.
'g 2 That's why | can't suétain your objection, because
: 22 you are the one that put this up. Therefore, it
23 I s | eading.
24 | MR. STERNS: |If we can just have that read
(L? 25 in the record, particularly what is underlined on
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Mal | ach- pl -redi rect 10.

589, that_mould'be it.

THE WTNESS: "To require a towship to re-
'vise its ordinance to meet reasonabl e yet inpre-
cise standards inputes a neasure of good faith that
may not exist. It is difficult to believe that a
townshi p that systematically has excluded all but
the affluent would frane, nuch less adm nister, an
ordfnance that actively woul d encourage the entry

of others."

BY MR, STERNS:

Q Uat view, as expressed in that opinion but
of your article, does that represent your view now today
wWth regard to this issue?

A Yes, definitely, and | think that there has been a
great deal of evidence si nce the Mount Laurel deci sion
that this is, indeed, the case.

Q What evidence is that?

A Vell, | think the nost substantial experience was
the experience of Mount Laurel Township itself, where fhe

Townshi p franed, in response to the Mount Laurel deci sion,

an ordi nance whi ch provided for a fair share comm tnent
that was negligible as the fair share commtnent was.
The zoning that they provided for was so m ni nal

that it alnost suggests that it was a conscious and de-
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Mal | ach- pl - redi r ect | He.
Ifberate effort to thwart the | anguage of the Court.

The only nulti-famly zone, for exanple, that the

~Townshi p of Munt Laurel created was a tract of |and that

was half in a flood plain, conpletely surrounded by in-
dustri al developnenf, was utterly inaccessible fromany
other part of the Township of Munt Laurel, was utterly
I naccessible at all except through a private road from
the Township of Morristow, and furtherhore had al r eady
designatéd as the right-of-way for the Burlington Township
Ext ensi on for the Patco Speed Line; so this sort of thing
is hardly buildable and so it is this sort bf experi ence
that is typified in the Munt Laurel ordinances that raises
serious questions about rmunicipal conpliance which was the
issue that | tried to raise in this paragraph.

MR STERNS: | have no further questions.

THE COURT: Now, on that concept, you may

questi on.

RECROSS-EXAMINATION BY MR. CAIN:
Q Referring to the Rose article, do you have
a copy of it }here?
A Not with me.
MR. STERNS: The same article?
THE COURT: Has it ever been marked, identi-

fied, or anything?
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I\(ﬁl | ach- pl -recross 12.
‘ | MR STERNS: | thi nk it was but I'mnot sure.
THE COURT: | don't think so.
MR, CAIN Possibly it mght be-a good idea.
For identification. | don't knowif it is
goi ng to be in evidence.
SHE COURT: Please mark it for identification.
(DPG 3 for Identification, Professor Jerone
Rose's article, is marked for Identification.)
Q M. Mallach, you indicated yesterday when |
questioned as to Prof eséor Rose, | believe you said he has

a | aw degree?

A He has a | aw degr ee.
Q - He has a JD from Harvard?
A It may wel |l be.
Q | am|looking for a footnote but | can't find

Isn't it true, M, Mllach, starting at the
bottomof Page 5'1> 72 N.J., and going to the top of Page
572, the Court states:

"Ihé nunber and variety of considerations
whi ch have been deened relevant in the formulation of fair
share pl ans, such as, to underscore our earlier observa-
tion, the entire probleminvolved is essentially and
functionally a legislatively and admnistrative, not a

judicial one." The Court does say that, does it not?




- FORM 740

PENGAD CO., BAYONNE, N.J. 07002

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Mal | ach-pl -recross 13-
A . The Court doeé state that.

Q And when you quoted over on Page 54, you
wer e duoting Par agr aph 4 whi ch commenced on Page 543
You stopped reading at the end of the sentence, "Fair
share allocation studies submtted in evidence may be given
such meighf as they appear to nmerit inlight of state-
ments 2 and 3 above." You stopped. The Court did con-
tinue.

"But the Court is not requifed, In the de-

termnation of the matter, itself to adopt fair share

housi ng quotas for the nmunicipality in question or to nake

findings in reference thereto," tal king about the Court

required; is that correct?
A Vell, this is consistent with the point nade earlier.
Ele Court is not required to arrive at a specific, | think,
formul a determnation

Q Wasn't the original interpretation of Munt
Laurel that the Court was required to do this and Pro-
fessor Rose, in his article, is in fact stating that the
requi rement of the-Court to do so has been

MR. STERNS: | object to the question in
that form Wose interpretation? Do you nean the
Court's or Professor Rose's that you are asking

t he wi t ness about ?

THE COURT: It is alittle blurry. | under-
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Mal | ach- pl -recross 14,
stand your point. You can rephrase it sharper.
Soneplaée in the Munt Laurel decision they say that
this is required, and then show himin this context
that it is nowno |onger required, and then you set
up the horns of the dilema, but you will have to
establish the first premse first.

"Were are you referring to, what page and
line?
MR CAIN. All right.

Q What is your understanding of Munt Laurel,

M. Mllach? Your understanding was that the Court woul d
fix the region and set the &uota? s that your interpre-
tation of Munt Laurel?
A | ama little hesitant to comment because | haven't
reviewed in the last few weeks the actual |anguage of the
Mount Laurel deci sion.

| It is ny recollection that the Court established a
principle that the nmunicipality nust provide for a fair
share of the regional need and in that particular case the
Court delineated what they felt to be an appropriate region

and left the specific delineation of fair share sonewhat

-

open,s
| think the Munt Laurel decision can probably be
read either way in terms of this issue. | think the signi-

ficant paragraph with regard to fair share in the Munt
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Mal | ach-pl-recross

Laufer'decision'is at 67 N.J. at 190, and after having

stated that they have defined the region for the purpose

of thfs litigation, the decision then continues to say:
"The concept of fair share-is coining into more

gener al use and through the expertise of the municipal

planning advisor, the County Planning Boards and the State

Pl anni ng Agency, a reasonable figure fromMunt Laurel can

be determ ned which can then be transferred to the alloca-
tion of sufficient land thereforeon the zoning map."

So | think at the time of the Mount Laurel decision

15

the Court was more sanguine about the relative ease or dif-

ficulty involved in the fair share brocess, and later in
the Madison decision; but at the same time they were not

comng down with a hard and fast rule saying that you nust

~do this, you nmust do that, you must arrive at a precise

number .

Now, continuing on to your point about the re-

| ationship of the Mount Laurel and Madison decisions and

how this is reflected in M. Rose's article, the point is
that the Court certainly in the Madi son decision raised

I ssues or problems associated with the idea of a formula
determ nation of fair share which were not raised in the

Mount Laurel decision and they did say that the Court was

not required to arrive at a precise number.

They did say, as | believe |'ve made clear, that
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Mal | ach-pl -recross 16.
the Court was (a) expected to bear in mnd fair share in
reaching considerations in the decision, the Trial Court,
al bei t not necessarily froma precise quota standpoint,
and | would argue, as | think is |ogical, that the observers
of the phrase "not required" nonethel ess thus continued
to permt the Court to arrive at a nunerical quota if the
Trial Court feels it is justified by the weight of expert
evi dence, and so on.

Now, tHis is afar cry from and this is a quote
fromProf essor Rose's article, "has withdrawn the Tria
Courts fromthe process of demarcating the regional cal-
culating fair share,” and | think and | submt to you,
Counsel or, that there is no relationship between what the
Court has done in going fromNMunt Laurel to Mdison, and
what M. Rose has asserted is done.

Q Now, M Mallach, you don't consider then
the statenent by Professor Rose to be an indication of
the responsibility of the GCourt as to whether they nust
exercise their judicial authority in demarcating the re-
gion or calculating fair share as opposed to an extrene
case?

A I thinkJit woul d be indeed far-fatched to read M.
Rose's as meaning that.
Q Now, referring to Page 590 in the Cakwood

case, 72 NJ., | think you read sonething fromPage 589,
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Mal | ach-pl -recross 17.

‘and turning to Page 590, the Court states:

[ “"Odinarily a challenge that a | ocal zoning
i :

ordi nance is exclusionary requires‘an initial determnation
of the nmunicipality's fair share of regional housi ng needs
during the course of the trial. However, in sonme cases,
such as in the instant case, the exclusionary inpact of

the chal l enged ordinance is so patent that there is no need
to quantify the municipal obligation under Munt Laurel
prior to entering judgnent in the case.

"Thus, where no such determ nati on has been
made, the Trial Court will have to fix and specify the
muni ci pal obligation during the renmedial stage of the case."

Isn't it true that the portion I amreadi ng
here on 589 is referring to the remedy, the remand section
of the Court's decision, and the previ ous two quotes that
we had, 542, thé Court stated the problemwas essentially
the function of legislative and admnistrative and not a
judicial one, and on Page 544 where the Court stated that
the GCourt is not required in the determination of a matter
itself to adopt fair share housing quota of a nmunicipality
in reference thereto, in the earlier part of the decision;

is that correct?
A Wl |, Pages 542 and 544 are in the earlier part of

the decision from590. | don't know what distinction you

are asking nme to make.
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Mal | aeh- pl -recross 18.

Q . Lep us fake 552. Isn't it true that Munt .

Laurel, that akwood,, was not a case where the zoning

ordinahcefmas before the Court the first tine. As a nat-

ter of fact, doesn't the Court state in the_niddie of Page

552, duot e:

“In Munt Laurel we elected not to inpose
direct judicial supervision of conpliance with the judg-
ment 'in view of the advanced view of the zoning |aw as
applied to zoning laid down by the opinion.'"

It cites the case.

“Ihe present case is different. The basic
law is by now settled. Further, the defendant was correctly
advi sed by the Trial Court as to its responsibilities in
respect of regional housing needs in Cctober 1971* over
five years ago.

"117 N.J. Super. 11, it cane forth with an
anmended ordi nance whi ch has been found to fall short of
its obligation. Considerations bearing upon the public
interest, justice to plaintiffs and efficient judicia
admni stration preclude another generalized renmand or
anot her unsupervised effort by the defendant to produce
a satisfactory ordi nance."

Isn't this a situation where the Court is
really saying that we sent it back and they still didn't

do it right, and now we are going to step in, in Qakwood?
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Mal l'ach-pl-recross 19-

A

- I'n manner . of speakingj
MR. CAIN: Yes. | have no further questions.
THE COURT: In other words, M. Cain, are you
telling me then that you feel there should be two
bites at the apple, the five-year approach?

MR. CAIN. In legal argument, the only chal -

| enge of the Township's ordinance was upheld. They
‘were not remanded.

THE COURT: Do you expect me to think that
t wo five-year bites apart is the way to go? | want to
di sabuse your m nd of that concept alnmost inmmediately.
| don't intend to go that route at all.

MR. CAIN: | don't understand what you are
saying. | didn't hear you, your Honor.

lhe point | ammaking is that the Oakwood
case, the Court had considered the ordinance and
remanded it and the nunicibality did not correctly
amend it, and | amsaying that that is not the case
here.

The Court.has never sent the Clinton Town-
ship ordinance back to be amended. In fact, the
only at;ack on the Clinton Tomméhip ordi nance is
the ordinance having been sustained in the Appellate
Division, and ny point is, that it is an extreme

case such as Oakwood, as you get the judicial
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1 - interpretation direct.
2. ' . MR STERNS. Your Honor, | respectfully submt
3 ' tﬁat that is a conplete msreading of the Madi son
4\ case and a conplete msreading of the hiétory of
5 , this case and al so of the uphol ding of the ordi-
6 nances of this Township which took place all before
7 Madi son Township and Munt Laurel, for that matter.
8 |1 don't know if that was a question or
9 whet her | should ask on redirect, and | don't want
10 " to get into the witness; so let me state in rebutta
11 to that, the fact that shocked the Court where there
12 were five years in which the Munt Laurel guidelines

. 13 had been set down and yet nade no dent whatever on

QQ} 14 this community.
15 THE COURT: It certainly did. |hey picked

. 16 out a site inthe mddle of the swanp. | think

g 17 they tried to conply. Everyone thought they tried

é 18 to conply.

; 19 . MR STERNS: Ttie point is that it was not

§ 20 five years, judicially but five years when the |aw

g 21 of the land was known to them and they didn't do

: 22 anything about it.
23 | MR. SUTTON: Relative to Mr. Sterns' state-
24 ment, | think what the cases indicate the situation
2 today is that this is something which is new for
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the Pl anning Board, ft.is new for the courts, and

In the Madi son Township case the Court felt it was

'sohething admnistrative and not judicial, and the

only way the Judges will intervene is if it is
patently clear that the nmunicipality is not naking
an honest effort to supply the |east cost or |ower
incone, fair share of the | ower-inconme housing. |
think that is the situation, .sonething that will be

a very difficult area for a considerable period of

~time until better guidelines cone fromthe State

and the counti es.

THE COURT: | tendtoégree with that, M.
Sutton,

Justice Gﬁécoyne ran into that problemin
Morris County. The first time he gave the nunici -
palities 60 days to draw a new ordi nance and when
they did not, he hired a planner and 30 days |ater
there was an ordinance; but that's a difficult
remedy and | don't intend to nove with that kind
of remedy” but it would appear to ne that what M.
Cai n was suggesting was sone kind of a tine web of
five years between bites, and | just wanted to dis-
abuse‘hjn1that there woul d not be any five-year

tine between bites.

If you reach or if we reach that point where
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"It is difficult to believe that a township that

systematically has excluded ail but the affl uent

woul d frane, much | ess adm ni ster, an ordi nance

that actively will encourage the entry of others,"
if we reach that point, if we find that has oc-
curred, | want to reassure M. Cain it woul d not

be five years between renedi es.

MR CAIN Your Honor, | was not in any way

suggesting five years. | was sinply quoting a de-

ci si on.

THE COURT: That was the inference | got.

MR CAIN | would like to clear that up.
What | thought was a msinterpretation of the case,
that the Court would intervene where the nunicipali-

ties would not take over the responsibility, and the

particular quote that was referred to, the Court said

that the Court had rermanded it back and that the
nmuni ci pality had anended the ordinance and it fell
short; so it was not an appropriate thing to remand
agai n.

| woul d agree whol eheartedly -—

THE COURT: Then the nice part about this
case is that it is going on while you are rezoning
and you have the opportunity, as the case is going

on, to nmake such efforts which woul d prevent such a
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remand.

MR SUTTON | have a question of M. Mall ach.

‘I have a coupl e of questions.

THE COURT: Al right.

'RECROSS- EXAM NAHON BY MR SUTTON
Q M. Millach, M. Sterns referred again to

the article that you had written.

Now, these were two articles, were they not,

that were published in the Rutgers Law Revi ew?

A No, just one.
Q Just one article?
A In the Rutgers Law Revi ew.
Q What was the other article? | believe there

were two articles quoted.
MR STERNS: Be specific. The two articles
quoted in the Madi son deci sion?

MR SUTTON  That's right.

Q If I had witten the articles and they were
-pulled, | would certainly know what they were.
A Ihere is just one Law Journal article that | wote

that is quoted in the Mdi son deci sion.
| think there is at one point for sone reason the
quotation that refers —it has ny nane in it but it has a

title of a different article attached to it, but it is still
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'the one article, |
| Q | thought there were two articles mentioned
in the footnote, as | remenbers
Now, the footnotes contain considerable other
literature alsb that the Court read; is that not correct?
A Yes. |

Q Now, the Madison Township case that is broken

down into different sections, and one section is fair share
in a region, and your article is quoted most principally
inan earlier part of the case; is that not correct?
A | really haven't checked to find out.
MR. STERNS: Your Honor, | object in the sense
that | questioned this witness and put on the record
t hat it was quoted-and cited at eight different
poinfs in the decision.
The page number was given for each of those
points, so it should be very easy for M. Sutton
and it is in the record already, where he is cited
and what is cited; and | see no need at this point
to burden the. record by repeating this. | just
don't see that it is relevant and it is certainly
repetitive.
MR. SUTTON: M questionis whether or not
the article was cited under fair share and region.

THE COURT: | suppose that's it. Let's | ook
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. at the index, M, Sutton,

MR SUTTON It may have been cited once but
| believe the principle —

THE COURT: Fair share approach, the fair
share and r‘egi on, Page 531. Let's start at 531 and
put your finger on the first footnote and go through
it

MR, STERNS: To save tine, | would be glad
to read again the places at which he is cited: 496,
~ 519, 535, 550, 557, 560, 561, 571, 589 and 590. |
hope that may save sone tine, | haven't had a
chance to reference it to the vvari ous secti ons.

3HE COURT: The area between 531 and 544 all
deal with fair share and region. He is quoted at
535> ?nd there is a footnote at 42 where it says:

"See Mallach Super., Note 3, 6 Rutgers_—__"

BY MR. SUTTON:

Q Where your article is quoted, M. Mallach,
under fair share and region, it is quoted where you refer
toa bill that died in commttee; is that nbt correct?

A No, it's not correct,
THE COURT:. 535.
A (Continuing.) No éwell, that's the approximte

cause of the footnote, if youwll. M discussion in the
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“article is a much broader discussion of the whole rel ation-

ship of legislative to judicial efforts in this area.
ft ? I wasn't specifically your article. Your

articlezmas not specifically relative to fair share and

region;, is that not correct?

A It is material —there is naterial in ny article

on the fair share and region. |It's not the principle

thrust of the article.

Q ~ And in the Madi son Township case it is not

one-of the itens of literature that principally refers to
fair share and region; is that not correct?
Dere are many other articles that are quoted
and deal with fair share and regi on?
A ! woul d say using the phrase "principally refers,"
I mouldjsay that's correct,
MR SUTTON That's all the questions | have.
MR STERNS. Tour Honor, just one nore ques-

tion.

REDI RECT EXAM NATI ON BY MR. STERNS

Q Referring to the footnote on Page 535, which
refers to your article and | believe cites that article,
677 to 688, those six pages of the article, | ask you if
it is not the case at Page 681 of the article, the alloca-

tion or fair share fallacy, and that you discuss fair share
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fron1that'point~on for the bal ance of those pages that are

ci ted?

A

-
That' s correct,

MR STERNS: | have no further questions.

THE COURT: Can we mark the article?

MR STERNS. Yes. Ws this nmarked? |
thought it was nmarked on qualifications but | wll
mark it.

(P-124, the article referred to, is narked

" in BEvidence.)

MR STERNS. That conpletes the plaintiff's
case.

THE COURT: Let us not finish the plaintiff's
case until we have aII'thé exhi bits.

MR STERNS: | want to go into all that.

THE COURT: (entlenen, is there any problem
| stayed for a half hour hoping you mght be able
to do that.

MR SUTTON  Your Honor, relative to the ex-
hibits, .| believe up to P-54, those exhibits have
al ready been entered into evidence; is that correct?

MR SUTTON  That's correct. W are now
dealing with the remai nder of the exhibits, and
nost of these exhibits |I have no objection to.

However, so far as the exhibits presented
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with M. Rahenkanp's testimony, there are a nunber
iof articles that he either wote by hinself or
&ﬁote with assistance, and there are some ot her
books quot ed. |

THE COURT: \hat specific nunber are you
tal ki ng about ?

MR. SUTTON: | amreferring to P-57* the
House and Home article, PUDis good for everybody;
P-58, House and Home article, new approach to the
suburban home, how to sell your house on PUD zoni ng;
P-51, the House and Home article, P-60, a House and
Home article, the town that said no to no growth;
P-6l, Real Estate Law Journal; P-62, PUD, a better
way for the suburbs; the Urban Land Institute; P-63,
Land Use Law and Zoning Digest; P-76, House and
Home article, "it's time to take the |owprice."

Now, then we go on to M. Akahoshi.

THE COURT: \What do you want to say about
}Hese before you | eave Rahenkamp?

MR. .SUTTON: | think their only relevancy
m ght be to Rahenkamp's qualifications and | have
no objeétion to thembeing used for that purpose.

However, we certainly didn't have any reason-
abl e opportunity to read these articles, to cross-

exam ne himon the content of these articles: so
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that the -consent should not be considered as goi ng

into evidence. | have no objection to your Honor
|

‘readi ng these, any of these articles so far as be-

I ng educational to any of us, but so far as evi -

dence, | don't think it is proper evidence.
ftiereis no evidence that these articles are

sonet hi ng t hat are foll oned or cpnsi dered nore or

| ess gospel by the profession, and under these cir-

cunstances | do not feel that they are proper evi-

“dence.

MR STERNS: Your Honor, nmay | respond to
that briefly?

Q@GE COURT: Do you want to join in that
obj ecti on?

MR CAIN Yes, and one addition.

P-64(a), the Hunterdon County Master Plan —

THE COURT: Le”s not get off. That's not
Rahenkanp' s.

MR CAIN Yes, it is.

THE COURT: Hunterdon County Land Use, Huntere-
don County Master Pl an?

| MR CAIN My | finish? | amnot going to

be long. M only point is that | have no objection
to P-64(a), Land Use Alternatives on County Master

Plan, or anything else, but | would suggest that we




- FORM 740

PENGAD CO., BAYONNE. N.J. 07002

10
11
12
13
14
15
16

17

18

19

20
21
22
23
24

25

30.

- have the official copy of the Hunterdon County Master

Plan and the whol e master plan.
H | . don't know if we have the amendments or
part of it or sections, and | have no objection
It is a document published by the county, and so
forth, under their rules and regulations, but | Just
want to make su}e we have a county master plan, an
official copy of it, and the entire master plan and
all the amendments. That's my only addition to
M. Sutton's objection. |

MR. STERNS: If | mght start with the [|ast
comment first, | believe that is really M. Cain's
obligation. W certainly intended to put in the
full document just as stated. | want to point out
in response to M. Cain and M. Sutton that the
documents we have been referring to were introduced
on June 6th anq your Honor had a specific admonition
with regard to them because we did have a two-week
hiatus because of your jury schedule; that they were
to | ook at. these things during this period, and they
did have anple time to raise questions and cross-
exam ne Mr. Rahenkanmp on it if it were deemed neces-
sary.

Now, with regard to the weight of the itens

P-57 to 76, | would argue that they are adm ssible




31.
1 - inevidence, first of all, because they go to the
| 2 - queSt ion of his qualificati ons and, secondl y, be-
3 | Icause they go to the question of his experti se and,
4| ‘thirdly, because they go to the question of his
5 , credibility as an expert witness; fourthly, for the
6\ wei ght to be given his testinony. So they are purely
7 proper as exanples of all of these things; so that
8 your Honor will have an opport uni fy t o deci de what
9 wei ght, what credence, what expertise he brings to
10 ~ this matter»
1 OHE COURT: | feel that | can go to the
12 library and do ny own independent research, | gen-
13 erally do, and if | ran across the article PUDis
\\ 14 good for everybody, | would nore than |ikely I ook
15 at it. | mght accept it. | mght reject it. |If
16 | quoted it, and there is no reason | coul dn't,
l: 17 that | know of . |
é 18 MR. CAIN V‘é are not now tal ki ng about evi -
;: 19 dence, your Honor .
§ 20 THE COURT: Once it is inthe opinionit is
g 21 | not only evidence, it is part of the cheese that
¢ 22 nmakes it bind. So therefore if | could approach it
23 that way and it goes to his qualifications, it is
24, “ in for one purpose and it is in for all.
25 MR CAIN Well, | believe the exanpl e of
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~doi ng' your own independent research and coming up

with an article quoting an opinion, it can be done

irrespective if it is done for any reason or if it

is even nentioned at the trial. It would be pre-
sunptive for Cbunsel in any case to think that they
have exhausted all the resources that the Court m ght
put into an opinion, but | believe such a statenent
such as PUDis good for everybody going in as evi-

dence is like what is good for General Mtors is

‘good for the United States, et cetera.

| believe the very title itself should pretty
much disqualify it as being evidential in a case
such as this.

| believe M. Sutton is correct. The quali-
fications, certainly, and then if the Court wants
toread it and the Court determnes that there is
sonething in there that is useful to put into an
opinion, fine, but for it to be considered evidence
in the case, | don't think that is appropriate.

THE COURT: Well, it is evidence that this
man has the qualifications, that much you go al ong
with.

Therefore, it is part of his resune, part
of his bibliography® correct?

MR CAIN It is sonething that he has
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witten, yes.

THE COURT: And it has been published. It
ﬁs now a published record and if | read it, and |
find sone language init, | wll quote it.

MR, CAIN  That's fine.

ME COURT: For thét l[imted purpose, it wll
be admtted in evidence.

MR CAl N I had one ot her .comTent t o make.
Counsel has said that M. Sutton and | allegedl y-
had two weeks at a tine when there was a break in
the case to read everything, and | don't believe,
unl ess you retire fromthe practice of law entirely,
and did not go back to the office, that you coul d
even read all of this stuff if you started and non-
stop went up to 120 exhibits.

Therefore, | don't think the cooment was an
appropriate adnonition to read all of this in two
weeks. | amquite frank to admt | haven't read all
of it yet.

CHE COURT: And | woul d not expect you to.
You and M. Sutton have been on this case since
March and | do not have any adnonitions for you,
no criticisns. | realize that you hurt your prac-
tice inhandling this case to this extent, and we

woul d not be under this pressure if the situation
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wasn't four years ol d.

It is ny oldest prerogative wit case, and, to
be frank with you, | haven't read all this nmaterial,
ftiereare five |lovely weeks during the sﬁnner and
you can rest éssured that 1 will spend sone of the
time inreading the articles. Wether it is good
for everybody, | don't know.

MR CAIN Wth respect to fhe age of the
case, the case wasn't instituted —the plaintiff
chose not to nove it until last Decenber.

THE COURT: W are getting back to that area.
| know when the case started. | can tell when they
started to approach the Townshi p.

| know how the Madi son case has cone al ong

and Mount Laurel ;3 and | listened to Judge Furnman's

speech three years ago, and | know how this thing
is evolving, and | amthe nman who handl es preroga-
tive wit cases. How |lucky can you be?

MR STERNS. Counsel have certain obliga-
tions. The defense is about to start its case. |
woul d expect, if | were to cross-examne any of its
experts, | would have to do it in the course of
tiné in which those are offered, and | think they

have the same opportunity. It is a bad possibility

for everybody, the tinme, but the tinme has gone and
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this trial started on May 27t h.

! | only want to say one more point with re-
sbect to these docunents, per se. De fact is
tﬁat they did have the opportunity.to cross-exam ne;
the fact is, és your Honor stated, they are rele-
vant certainly to the witness! credibility and his
expertise; and the fact is that w thout objection,
for exanple, only this norning, evidence froma
source that was not here has been put into the re-
cord and we wi || have no opportunity to cross-
examne Professor Rose nor do | want it, but you
can look at that or any other source that you want.
I only have éne further response to this
mhble matter and that is, since the subject of PUDs
are good for everybody cane up, | think it is in-
structive to note that a public source, the New York
Times real estate section on Sunday, July 17th, the
Drector of State and Regi onal Pl anni ng says that
we are encouraging this kind of devel opnent as one
of the better ways to provi de new housi ng oppor-
tunities, a Dr. Rchard Gnman of the State Regional
Planning, State of New Jersey Departnent of W ban
Community Affairs.
MR SUTTON That is inproper, to read from

a newspaper, unless you want to take the stand and
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we can read it*

MR STERNS. You have brought in M. Rose,

that PUDs are not good for everybody, and | am

sayi ng and quoti ng somebody who says it is good for
everybody. |

CHE COURT: It hasn't evolved yet to an
alley fight. Let's try to keep it on a higher |evel.

"Wt section of the New York Tinmes?

MR STERNS: The real estate section, No. 8.

SHE COURT: | never get to Section 8.

MR STERNS: | withdraw Section 8. The New
York Tines real estate section, Sunday, July 20,
1977* "He notion of cluster homes is spreading."”

THE COURT: No doubt spreading. W are
handling this along judicial trial lines and they
have said sonepl ace along these footnotes, unless
It was a fly speck, that this is the sociol ogi cal
type of investigation; so let' s. handle it with that
type of approach. It is a heavy burden for all of
us and fortunately we have only two nore days —
one nore day now to investigate the matter. Let's
nove along with the exhibits. |

| have said that they are already admssible
for alimted purpose, and so far as the master pl an,

| will admt this one but.if you find it is incorrect,
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‘you can submt your own,

MR CAIN M point was that | wasn't sure

we had the entire.master plan,

THE COURT: Prima facie it looks |ike the
of ficial record; If you find it is not the one
when you examne it over the sunmer, you can say,
wait a mnute, that's not the whol e situation, and
in Septenber you can hahd me what ydu think is.

Al right, M. Sutton.

MR SUTTON © Now, the exhibits put inwth
M. Akahoshi's testinony —

THE COURT: Begi nning w t h what nunber'?

MR SUTTON P-94 to P-99; | have no objec-
tion to thoée.

.3I-E COURT: They are already in evidence.

MR CAIN | believe they are already in.

THE COURT: 3hat gets you through, | gather,
P- 107.

MR SUTTON Kiat takes us to Professor
Hordon's and 'again | would raise the sane objection
to the publications by Professor Hordon that |
raised to the publications of M. Rahencanp, the
sanme obj ecti ons.

THE COURT: 100 to 103 is already in evi-

dence. He was our hydrol ogi st, you may recall.




38,

1 o 4 * Tcie Court already has themnarked i n evi dencee

2 101 is 10i(a) through (m.

N MR SUTTON | think they should be put in
4| for a limted purpose. |

5 : MR CAI.N: Sane renarks.

6 THE COURT: That was his resune.

7 MR CAIN W are delighted to admt that.
8 He is prolific. |

9 - THE COURT: 100.

10 ‘ OHE CLERK: 102 is in evidence. 103.

THE COURT: Those reports you cross-exam ned

on. Wwo could-argue with P-104, the New Jersey

13 satellite photo taken 500 mles up?

&) 14 | | MR SUTTON | probably shoul d obj ect.
15 MR CAIN | see no problemw th those maps.
16 'lhey may be useful on the region 500 mles out and
17 eventually it will get to Hunterdon County.
18 THE COURT: R ght.
19 MR SUTTON  The renai nder of the exhibits,
20 | have no objection.
21 MR OAIN:' | believe, your Honor, that I
22 agree.and joinwith his statenment, but | believe
23 | there was sonme magi ¢ nmarker sketches and sone re-
24 ports made.

25 THE COURT: M. Pearson nade soret hi ng.
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MR -CAIN Tde traffic person, and as | ong

as the understanding is that th'ey were for denon-
stréti on purposes and not i.nt ended to be a scal ed
drawi ng but rather schematic drawings, | have no
obj ecti on. |

THE COURT: That woul d be P-115, a draw ng
done by M. Pearson. | think that's what he had,
he was fooling around with the intersection of

Beaver Street and Allerton Road and the area of

the country store.

MR. CAIN Yes, he gave sone draw ngs of
what the traffic Iight situation would beg | have
no objection to that.

THE COURT: W went into 120, 121, 122,
phot ogr aphs 122(a) through (d).

MR CAIN | have examned the photographs
énd they seemto be accurate representations. How
eve.r, as long as they are not intended to do any-
thing other than show the terrain, and there are
sone cars in-there and cars not in others; so |
don't, think a photograph can be illustrative of
traffic there.

THE COURT: | won't need it. | have been
down through that intersection. Goes past the

tavern that sells the pizza pies up through Annandal e
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and down, makes a left turn, and | woul d agree that

Al lerton Road and Route 31 is é Har - Kari | ane.

To cross that is something that requires a
great deal of courage but we are all famliar with
it. W are buiiding it up so that soneone in the
Appel late Dvision, not famliar with this, if they
have this case sone day; they will be able to see
about what the w tness was tal king.

MR CAIN | think photographs of Allerton

and Route 31 mght have been nore interesting.

| HE COURT: Didn't we have sone of then?

MR STERNS: If he wants to introduce photo-
graphs, fine. W have photographs of the inter-
section of that street in Annandal e where he was
questi oned. |

THE COURT: The other end of it. Perhaps
sone day we nay have sone phot ographs.

As | gather, the Court is not supposed to
just sit onits laurels. It's supposed to supply
sone productive information at tines. |f necessary,
if I get Mo the point that | need help, | have the
neans to get photographs of the intersection, and
so do you.

.Anything el se? Then your exhibits are in

carte bl anche.
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The plaintiff has rested, it feeling confi-

dent that it has introduced a Munt Laurel _—_

MR STERNSf And Madi son case. There are
two bases. That's one basis of it, | mfll have
thezopportunity to nention the other,

THE COURT: Now, M. Sutton, | gather we are
at the end of the plaintifffs case where all the
inferences are taken nost favorably to the plaintiff.

MR SUTTON | understand the situation but
| would like for the record to nake a notion at
this tinmne.

THE COURT: O course.

MR SUTTON | will be very brief. W have
heard all the testinmony in the nunber of weeks, so
| think it is unnecessary to go into detail on the
t esti nony.

This would be a notion in favor of the de-
fendant Planning Board on the ground that at this
stage the plaintiff has not nade out a prinma facie
case.

| understand that at this stage all the
testinony of the witnesses and all inferences there-
fromnust be in the plaintiff's favor.

Now, there are two principle questions that

woul d be involved in this notion. The first question
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1 | i s, whether the‘plaintiff has nmade out a prina
, é | facie case that the zoning of the Round Val |l ey
|
3, property is arbitrary and unreasonabl e and, secondly,
4 whet her or not the plaintiff has ade out a prinma
> facie case that the overall zoning of dinton Town-
6 ship is arbitrary and unreasonabl e.
! Now, at the present time in dinton Township
8 we have very recently introduced a new proposed
o zoni ng ordi nance. 3his zoning ordi nance was recom
10 nended by the P anning Board to the Township Council,
I and it will soon be up for hearing by the Township
L Counci | . )
o 13 | understand that it has been advertised in
~ 14 t he newspaper and for that reason | wll address
15 nyself to this new zoning ordi nance which will be
16 passed very soon.
1 Now, there are two areas of |land that we are
18 .concerned with that are owned by Round Valley. The
= total acreage is 700 acres.
20 Fbund’VaIIey, I nc. owns 469 acres on the
2 east side of Route 31, and this land is zoned ROM
22 O the west side of Route 31 they own 321 acres,
23 and this land is presently zoned F-I1, but under our
24 zoning ordinance that will soon be adopted and under
T 25 ~ our land use blan that has been adopted, this |and
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1 Cowill bé~zoned PRD, three units per acre.

2 | " Now, the pIaintiff's‘first expert witness
3| relative to the zoni ng of the property was M.

.4 Rahenkafrp, and | would like to deal first with the
5 469 acres that are zoned ROM

6 M . Rahenkanp in his testinony conceded

7 that so far as the | and was concerned, this was

8 suitable ROMland. He testified that the Iand was
9 flat, that it was near an intersection, and on

10 \ cross-examnation it was al so brought out that New

York Life, which has settled in dinton Townshi p,

12 is located near the intersection of the Lebanon-
Cokesbury Road and Route 22 and Route 78.
Q’) 14 Al so, that AM Best, whichis located in
15 Readi ngton Township, is located in the vicinity of
16 the intersection of Route 78 and the road that runs
17 In the Wiite House area.
18 M. Akahoshi also indicated in his testinony
19 that this land was suitable for ROM M. Mallach,
20 who testified yesterday and today, stated, and this
2 Is the.; | ast page of his report, "Qven the excel -
22 lent location of the Township for enploynment growth
23 in viewof its accessibility and visibility, it
24

Is likely that its enploynent share of the county

L , total will exceed ten per cent by that point."
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‘M. Mllach conceded that industries woul d

settle in this area. Hs report indicates to me
|

that in his opihion industries will cone to Ainton
Tbmnship; so based upon the testinmony of their own
witnesses, this area is suitably zoned ROM

The only real objection apparently was to.
the extent of ROMin dinton 'Tovmshi p, but that
doeé not go directly to zoning of the plaintiff's
land. It goes to the overall zoning of dinton
Township, and I will address nyself to that |ater.

Now, so far as the property on the west side
of Route 313 this property had been zoned F-1 when
plaintiff purchased the property in 1974. The zon-
i ng ordi nance was anended and under the anmendment
to the zoning ordi nance cluster zoning was permtted,’

H en under the land use plan this area was
proposed to be zoned three units per acre under PRD
and under the zoning ordi nance that was recomrended
to the Township Council and now is up for adoption
by the Township Council. This areaw |l be zoned
three units per acre.

The plaintiff raises the question of whether
or not this should be higher density for this pro-
perty. The plaintiff, by his own testihnny, al so

indicated that there was a golf course on the
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property that they wanted to continue to have and
al so indicated the topography of the property, but
fn addition to that, their ow witness, their own
Wi tnesses, conceded that there were certain problens
so far as mafer was concerned and di sposal of sewage
was concer ned.

As | recall, Dr. Hordon stated that the pro-
posed'developnent, that includes hot ohly t he west
side, of course, but the east side, would use one
mllion gallons of water per day, and that there
were only 188, 000 gall ons of water beneath this
property.

There is al so a question whether Ainton has
t he sewer capacify for the proposed devel opnent and
also‘for Annandal e and ot her proposed areas, and
in zoning the Township had the right to take into
consi deration the underground water situation, the
situation relative to sewage.

Furthernore, so far as the zoning of this
property, we have Route 31 where the traffic is
obvi ously heavy at the present tine.

M. Pearson, the traffic expert, was not
able to state when Route 31 would be nmade four

| anes. .

The property is |ocated near the high school
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1 - “wher e there are student driveré and the Townshi p,

2 ' | with its broad zoning authority, undoubtedly had

3 ' 'theright to take in all these considerations, water,

zi sewer, traffic, in determning the densityto zone

5 this property, .and under the circunstances the

6 plaintiff certainly has not nmet its burden of show

7 ing this zoning of its property is arbitrary and

8 unr easonabl e* |

9 THE COURT: M. Cain, do you want to nmake a

10 " moti on?

1 MR CAIN | believe it would be useful to

12 take it as we go. Yes, | dojoinin M, Sutton's

13 motion thus far. | don't think he is finished.

14 THE COURT: W are not through yet?

15 MR SUTTON | just finished the plaintiff's

16 property, not the overall zoning.

17 : | want to go briefly into the law relative

18 tothe plaintiff's property, also.

19 In the brief that was earlier submtted, |

20 quoted the case of Bow and Arrow Manor v. Town of

21 Vst OrapgeL 63 N. J. 335* where the Suprene Court

§22 said an ORis not entitled to have its property

23 zoned for its nost profitable use.

24 | also quoted the Mount Laurel case and |
(- 25 believe | also had a quote fromthe panphlet by
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hbrnan Wllianms fromhis book, | believe, "Arerican

‘Land Pl anning Law' which will be included in his

book, recent devel oprments and excl usionary zoni ng

in the Munt Laurel case where M. WIllians stated

in his sumary that a town's duty is to accommodat e
such housing as expressly limted to its fair share
of the regional need for such housi ng. -

If therefofe a town opens up its land to

permt sone high-density housing, this does not

‘mean that it will have to accept the fate of being

overwhel med by |arge scal e specul ative buil di ng,

It is of course the critical point in secur-
ing the cooperation of at |east sone towns, and
then in Paragraph 5, "As long as an appropriate
area is zoned so as to permt |ow and noderate
housing, a town may definitely zone other |and for
lots of an acre or nore. |If a tow does so it
seens to be clear that there is no need to rezone
for higher dehsity whenever a devel oper turns up
with a request to do so on a different site which
he owns."

T]—E COURT: & course, in our library down
beIOM/I did not find Professor WIIians?! pénphlet.
Il will be glad to read it if you provide nme with

a copy.
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MR,. SUTTON | will make a photocopy and |

will send this copy.

THE COURT: | don't pretend to have any
know edge of who Professor Wllians is. | have
no i dea who he is.

MR SUTTON He wote the book "Anerican
Land Pl anning Law' put out by Cal | ahan & Conpany.

‘MR STERNS: May we have a copy?

MR, SUTTON | will have phot ocopi es nade

“of the panphl et .

TEE COURT: | agree with the Bow and Arrow
situationj that was the |law then.

V¢ are dealing with the Mount Laurel - Madi son

Townshi p concept and cases whi ch have cone al ong
since. That seens to be the whol e approach to the
situation. It is apparently what they are saying
i n the footnotes.

The | egislature hasn't done it. Cahill asked
that it start to begin, and they haven't done it.
They conme tocourt, whichis the only safety val ve
in the whol e governnental structure, to take it on.

MR, SUTTON | just want to discuss very
briefly the overall zoning. | thinkit is quite

cl ear.

THE COURT: This is the proposed zoning. W
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are tréating it‘as though it is the zoning that
affects this case.

MR. SUTTON: | think that is the thing to do
because there is no need to go into earlier zoning.
We woul d be épending time on something which is
unnecessary.

THE COURT: | woul d suppose | have to ap-
proach it both ways. [If the Townéhip Council now
turns it down and remands it to the Planning Board;
then we have the old zoning.

If they take it, then the question becomes
whet her or not this is in violation of the principles

of Madi son and Mount Laurel, and so forth.

The ol d zoning, what do they have?

MR. SUTTON:  The Planning Board is optimstic
that the Township Council will pass it. There was
one Mayor-elect and one member of the Township
Council that did sit on the Planning Board; so there
were five members, and we are quite optimstic.

THE- COURT:  And you have the summer hiatus
to see that optimsmfulfilled or frustrated.

MR. SUTTON. Well, certainly by the fall we
wi Il know definitely.

Now, so far -as the overall zoning is con-

cerned, the tack seems to be centered upon whether
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-Or not we are providing our share of | east-cost

hoysing.

[ Now, on this notion, of course, there is
sone problemon that. However, M. Rahen‘kanp did
comrent upon M . O Gady's report and M . O G ady
indicated in his report that there woul d be apart-
ments .at ei’ghtA units per acre, nobile hones at four
uhits per acre, two-famly houses at 7#7 units per

acre, and also one-famly honmes at 4.8 units per

" acre.

There is another report where there is a
nore specific breakdown, but in any regard the
W t nesses, while they commented upon the proposed
zoning, they certainly were not able to show that
these units, this proposed zoning, did not give
the opportunity for |east-cost housing.

He other factor was on the extent of the
ROM areas. However, M. Rahenkanp stated that he
did not study the zoning of nei ghboring nunici -
palities and-as to what ROMthey provi ded, and
there was very strong testinony that this area
zoned ROMis a prinme ROM ar ea.

It could service not only dinton Township,
but Hunterdon County and parts of Warren County.

It is ideally located for ROM and under these
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¢i r cunst ances they have certainly not nmade out a
prima facie case in the overall ' proposed zoni ng,
;clnd under the law, the law still is that there is
a very strong burden to overturn a township ordi -
nance; that all ~reasonabl e inferences are in favor
of the ordinance and that by clear evidence the
plaintiffs would have to show that the ordi nance
is arbitrary and unreasonabl e, and I. bel i eve the

testinmony has fallen far short of this, | am

thr ough.

OE COURT: | interrupted you before. | did
not want to do it tw ce.

MR GAIN Your Honor, very briefly, | wll
joinin M. Sutton's notion on behal f of the govern--
ing body. | would like to add one additional point
that M. Sutton didn't cover.

The testinony throughout of the w tnesses
has been consistent in that the plaintiff, first
with respect to the westerly side of the tract, has
certainly benefited by changes in nunicipal zoning.

The property on the westerly side originally
was in the one-acre zoning, at which tine evidently
one of the predecessors in title had elected to put
a golf course on approximately 150 acres of the 320

acres.
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At that tine the zoning, being one acre,
obvi ously the owners of the property w thdrew from
housi ng use roughly one-half of the available units
assum ng, your Honor, that it couldn't be devel oped
because of the topography.

In 1974 the zoni ng ordi nance was anended and
provi ded for reéi dential cluster, at which tine,
under the same one-acre zoni ng, the plaintiff then
now had the benefit of having his cake ‘and eating
it, too, as it were, because nowthey can go back
and in clustering the units could go back 300-pl us
units, even on the westerly side, in.addition to
the golf course.

. Now, the proposed zoning provides for a PRD
type of use under the new land use | aw, Chapter 291,
whi ch, by the testinony which is before the Court
and by the three units per acre, will allow approx-
imately a thousand units with housing to be built
on that property.

Now, in the exam nation of the w tnesses,
specifically M. Qlierian and M. D shner, the tes-
ti nony J\/\as that it was not feasible to devel op on
the westerly property.

Under the Township's zoning, even up to three

~units per acre under the PRD, finally, M. Rahenkanp
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“cane al ong and M. Rahenkanp conceded that first

'that PRD s did not have to be 3500 units; that you

could have 1,000 units for a very nice PUD, and
there were very many, nany 'successful PUD's at that
density. | |

And then asked about the feasibility of the
devel opnent of that, he first said that it was not,
and on cl ose exam nation we found the reason. It

was because, in considering the feasibility of de-

- vel oping just the westerly side of the property

under the Tomnship!s'proposed zoning, all the wit-
nesses had been taking into consideration the |and
cost and carrying charges of the easterly property,
narel y, the Coebbel tract.

W certainly submt that that is not appro-
priatei that you shoul d include costs of other
pi eces of land into considerati on of whether you
can devel op a partiéular tract for the purpose of
| east - cost housi ng.

Therefore, | believe it has been conceded
by the @jtnesses, and. even under the proposed Town-
ship zoning, the westerly side can be devel oped and
can provide for sone |east-cost housing provided
that they are not burdened with having to plug in

the coomssion of the land cost and carrying charges
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of the easterly side of the property.

| "believe M, Sutton has correctly indicated

that the witnesses have indicated the appropri at e-

ness of the easterly property under the ROM zoni ng.
As a natfer of fact, all of the testinony

wherein plaintiffs have denonstrated or attenpted

to denonstrate that there are facilities avail able

to devel op the property for PUD, al so underpin and

support devel oprment of property for ROM and they

have so stat ed.

Eae other point with respect to the easterly
property is that it was in fact élready zoned ROM
at the tinme that the plaintiffs bought it.

The plaintiffs had represented that there
was no relationship to the prior owners, it was an
arms length transaction and therefore it was ROV
at the tinme they purchased it, nanely, the Coebbel
tract.

In fact, the witnesses and the evi dence has
shown that it was purchased by a corporation called
Round Val | ey Industrial.

Therefore, your Honor, we submt at this
stage of the procee<iings that the plaintiff's
interest as shown by their witnesses has really

very little to do with | east-cost housing for the
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nunicipélity. 3he plaintiff's notives are clearly
profit notives. ‘

Even though they have gai ned considerably
on the westerly side and gone irom perhaps 200 units
after they had devel oped the golf course to 300
units under the existing cluster-zoning and now
to approximately 1,000 units, that's still not
enough. |

They want to take the easterly side which
I's now zoned ROMand convert it over to residentia
use to 3500 unité, and we submt their notives have
nothing to do with | east-cost housing. They are
trying to maxi mze the profit fromtheir own de-
velopnent,

| think that is clearly shown by the wit-
ness! testimony and that is all | wll add, your
Honor, to what M. Sutton said.

OE COURT: You incorporate hi s argunents
by reference.

M. Sterns.

MR SIERNS: Your Honor, | will attenpt to
be brief in addressing ny opposition to this notion,,
Counsel have, | believe, taken certain poetic |i-
cense wth regard to the testinony of w tnesses and

| think, your Honor, | will attenpt to state ny own
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vi ew of what those witnesses ‘sai d.

| think your Honor obviously will have to
| ook at the reéord to find which one of us is closer
to the truth, but Counsel have al so msstated, |
t hi nk, rthef seriously some of the points of |aw
whi ch are involved at this point, and | would |ike
to dwell with regard to what those are and with re-
gard to what our case is, and attenpt to relate
t hem

Il will try not, except in one brief instance,
to repeat any of the lawwhich is in the brief. |
do think the relevance of the briefs which were
submtted, certainly the plaintifffs brief, sets
out certain standards and we believe those standards
to be the applicable law and we believe the plain-
tiff~ case has touched on every point that indeed
it said it would nmake in its brief and that, there-
fore, the |aw as stated shoul d be operati ve.

Now, clearly the first thing that we do
agree on‘is that Rule 4:37-2(b) provides that a
notion to dismss shall be denied if the evidence,
together with the legitimate inferences therefrom
could sustain a judgnent in plaintiff's favor.

Vell, inthis case, your Honor, | don't even

ask that the inferences be considered. W don't
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" need inferences, we believe, and | believe strongly

that the plaintiffs have made an over whel m ng

direct cased based on the direct evidence to support
a prinma facie case.

De briéf, as | indicated, contains one con-
trolling item and let ne say for clarification that
it is our view of the case that we are proceedi ng
on two sonewhat independent bases for.relief for
this plaintiff.

Nurber one, there is a standard and tra-

ditionin this state which pre-dates Munt Laur el

and pre-dates Madi son, that says that a governing
body, a Pl anning Board, may not act arbitrarily,
unreasonably or capriciously with regard to plain-

tiff”~ land and, indeed, before Munt Laurel and

bef ore the Madi son cases can be found in the re-
cords, and they're often cited which showed t hat
Courts did overrule arbitrary and capricious zoning.

| would submt on that case, youf Honor, that
the plaintiff has denonstrated by witnesses of its
own tha® for years it has faced an inpossible battle
In even getting the Township to consider this, and
that it was not alone in that situation.

It was denonstrated yesterday by the fact

of the mnutes of the M anning Board goi ng back to
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1969. In pafticular, inthat case the plaintiff
has shown t hrough mjtnessesﬁ'and it is undisputed
at this point that the very planner on which this
defendant will rely recommended to his'PIanning
Board in his master plan that the land in question,
the east side of the tract, be designated PUD, and
that nysteriously disappeared and it was changed
and there were no studi es, no response given for
it.

So on the traditional theories of the Courts
of New Jersey, we believe that we have nade a case
thrbugh M. ftierian, M. D shner, through the m nutes
of the Planning Board to show that this is an arbi-
trary and capricious act of this nmunicipality.

That's absent Mount Laurel and Madi son.

dat' s understanding where you can bring
mnutes into this Court in New Jersey in this day
and age, where a Mayor says "Let's keep the ghetto
out of Ainton Township."

Now, let us turn to the second of these bases
on whi ch we propose that the plaintiff should get

réIYef, and that is the Mount Laurel and Madi son

axi s, the whol e question of these concepts of region,
fair share, |east-cost housing, the filtering-down

theory, and that has been, to alarge extent, of
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1 ' course,‘mhat the plaintiff's case has been addressed
1 2  to

3 | In that connection, | would read you only

'4 | one phrase, and that phrase is quoted on Page 25

5 ' of our brief,.but it is of course directly from

6 Justice Hall, fromthe Mount Laurel opinion, and

7 we believe that it sets forth the standard that

8 should be judged at this point in the case, at the

9 conclusion of the plaintiff's case, and that reads

10 ~ on the full paragraph, and of course the full quota-

n tionis there.

12 THE COURT: What page is that in Munt Laurel ?
i 13 MR STERNS: 6 N J. 180, 18l. | amgoing
L") 14 to read the very last part of it, not because the

15 | whole thing isn't relevant but to save tine.

16 Procedurally, we think, and | amstarting

17 ‘ with the full sentence, the second full sentence

18 or third full sentence of the |last paragraph, and

19 | believe this is the standard and | believe this

20 IS where we are in this case.

21 "Procedurally we think the basic inportance

22 of appropriate housing for all dictates that when

23 it is shown that a developing municipality inits

24 | and- use regul ati ons has not nade realistically
\;- 25 bossible a variéty and choi ce -of housi ng, including
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adéquaté‘provision to afford the opportunity for
| ow and noder at e-i ncone housihg or has expressly
prescri bed requirenments or restrictions which pre-
clude or substantially hinder it, a facial show ng
of violation df substanti ve due process or equal
protection under the State constitution has been
made out; and the burden, and it is a heavy one,
shifts to the municipality to establish avalid
basis for its éction or non-action."”

That's Justice Hall, that's Munt Laurel,
and that's where | submt respectfully, your Honor,
we are in this case.

| believe the plaintiff has submtted nore
than a facial showi ng of violation of substantive
due process and | believe that the burden is now
on the municipality to establish that its zoning,
proposed or.existing, will neet that burden and |
believe the plaintiff has reached that facial show
ing in a nunber of ways, and | would like to go
into themfor not nore than two or three mnutes.

First of all, wtnesses have shown, and |et
us take the question and | will try to take it in
sonme order, a devel oping community, and that's not
in issue. Even the defendant's expert, even the

nmaster plan of the community, which is in evidence
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"here, says that dintonis a devel opi ng comuni ty.

Region? Wat is the aﬁpropriate regi on?
Bot h Rahenkanp or all three, Rahenkanp, Akahoshi
and Mallach, on nulti-county region, that if the
i ssue on cross-examnation is the question of the
county, all we can repeat is that the GCourt in
Madi son itself rejected the county as the appro-

priaté basis and that not only did the Gourt in

Madi son reject it, but all of the witnesses for the

‘reasons testified here rejected the possibility

that you could narrowy constrict a region to a
county.
May | point out respectfully that not only

in Madison but in Munt Laurels as well, the defen-

dants effort was to restrict the region to a county,
and it just won't work. It won't work because the
definition that we are working fromis the journey-
to-work definition, those places fromwhich peopl e
cone honme to work and vice versa, absent exclusionary
zoni ng.

Now, that's the standard and that's the stan-
dard with which the very statistics of Hunterdon
County Pl anning Board, where people work in dinton

Township, will denonstrate a regi on beyond a shadow

of a doubt.
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1 o Fbusing.fair share has been established by
2. " bot h Akahoshi and Mal lach. There is no nagic to

3 " the nunber of fair share but there is nmagic to cer-
4 tain nunbers and the nagic is this. 4

5 By anybOdy's standards there are a handful,
6 and we estinmate ;hen1to be four multi-famly units
7 in the Township of dinton

8 * I'n Madi son Township there were 300 nul ti -

9 famly units and the Court found that 3"00 was not
10. " sufficient to neet a need.

Are these defendants going to tell us that

12 the three or four that exist are sufficient to neet

13 a need? No, they don't try to do that, and | don't
Cl} jA inply they try to do that, but what they do try to

15 | do through this zoning ordinance is to say that in-

16 accessi ble locations with highrestrictions, with

17 no utilities, where they thensel ves have voted down

18 t he possibjlipy of adjoining public utilities, where

19 hilly and rocky terrain is located, w |l sonehow

20 meet the fair share.

21 | submt that anyone listening to M.

22 Rahenkanp did not hear himsay or quibble with

23 those things, but to say it was a sham absurd for

24 themto say that these kinds of tokens were in any
‘:;j 25 way going to neet the reasonable fair share of a
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1 o communi ty which now has three or four multi-fanily
2 | units. |
3 | Now, they say, well, this is acceptable | and
all for ROM Everybody said it. O course’it is
5 ‘ accept abl e Iahd'for ROM It is good building | and.
6 It is probably the best building land at that inter-
7 ' section that there is in the community. That's
8 wher é the planner said it is PUDwhen he was per-
9 mtted to do so.
10 h Wiat he doesn't say, of the w tnesses that
1 testified, that there is too much ROMin this Town-
12 ship; that they haven't adequately provided for
i 13 housi ng and that they have no other alternatives
o 14 for housing with regard to the needs that have been
15 specified® so certainly the ROMargunment can be
16 seen for the shamit is and for the stall it is,
17 and | jAust want to conclude with this thought.
18 - There have been arguments now which | think
19 directly distort what the testinony of the experts
20 A say with regard to housing, with regard to water,
21 with regard to traffic.
22 But here, on the one hand, the defendants
23 “argue that there is not adequate water, there is
24 not adequate housing, the children who are driving
‘\u 25 out of the high school, learning howto drive, can
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be clipped, but ROMcan cone in, trucks can pull
inout of that' ROM water can be used for that ROM
i npervi ous cover can be added there, and that's
particularly all right. Now, you can't have it
bot h ways.

If you want to devel op sonething, then you
got to look at the alternatives of that devel op-
ment. |f you don't want to devel op sonething, then
call it by what it is, an attenpt to stall and to
keep this Township fromproviding its need on any
reasonabl e basis for housing in the area.

For all of these reasons, | submt to you
that under this second or under Muunt Laurel phase
the burden of proof has been net and it now shifts
to the Townshi p, because a prina facie case of ex-
clusionary or restrictive zoning has indeed been
made, and | respectfully request that the notion be
deni ed.

THE COURT: The motion is nade at the end
of the plaintiff's case pursuant to Rule 47, and
t he inferences aﬁd facts to be drawmn fromthe tes-
timony are to be drawn nost favorably in favor of
t he nmoving party.

Now, this being so, | have the testinony of

all of the witnesses who testified for the plain-
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‘vtiff-apblicant. V¢ have not only had a soci ol ogi st
testify, a man w dely quoted énd recogni zed in the

Madi son deci sion; he teaches at Rice; he headed up

vari ous conmissions; and indicates that the pr esent
propoSed zoning ordinance falls short of the cri-
teria.

| had M. Rahenkanp, a planner with sone
repute, experienced in PUD's, has mfitten and
studied this problem has done initial studies,
maps, graphs, diagrans, statistical approaches,
and so forth, indicating that anong other things
t he present propoéed ordinance falls short of the
criteria and that the land is suitable and woul d
support its popul ati on.

V¢ have had a hydrol ogi st who indicated the
avai lability of water and how the site could sup-
port the nunber of people and who nay be pl aced
t her eon.

Again, it was the various criteria, the
cat ch basi ns, recharge, preservation, open space,
and so forth. We've had or we have a land ap-
proach by way of an easenent where connection

could be made to the dinton town sewer pl ant .

V¢ have had an approach by M. Akahoshi of

what is aregion, what is fair share. W even had
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a 500-mle view fromthe satellite of the State of
Neleersey, and the first time that | |earned that
New Jersey mght be consi dered an island or peni n-

sula. | never knew that.

Be that as it may, the applicant has, accord-

ing to its testinony, attempted to bring about S0-

called PUD contract zoning with the Township for a

period of some four years. In that four-year period,

of course, the |andmark decisions of both Munt

+awel and Madi son have come down.
Both of those have done a great deal to
indicate that the original approach to this prob-
lem taken by Governor Cahill and | believe it was
in the first or second message to the legislature,

that the time was coming, that you coul d see on
cases, cases through-

the horizon, how the Federa
t hat

out -the country, in New York and California,

the approach of exclusionary zoning was already

dead.

lhe old concepts that we had under Creskill

wherein Chief Justice Vandervli* cata e
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to exclude out, and could do this and could do that.
@Biese were all to be handled’at the constitutional
convention at which he was the great noving party,
| understand, and beefed Up t he zoni ng powers of
nunicipalitieé, passed t hrough | egi sl ati on, and
R.'S. 40:55, which was originally passed in 1952,
and fo whi ch nost of the zoni ng ordi nances then
foll oned sonmewhat restrict!vely.

O course, the cases show and becane such
an unw el ding docunent that it finally had to be
revi sed and nade a new | aw on August 1, 1976.

As a consequence, now, we are'hearing this
type of case and | gather the Trial Court is not
trying the case in the approach of either a civil
litigant attenpting to win a judgnent in terns of
nbnies or a crimnal case wherein soneone is trying
to inpress the conm ssion of a crine upon the other.

Rat her, | gather the footnotes indicate we
are engaged in a sociological investigation due to
the fact that various approaches to the legislature
have not gone through the |egislative process where-
in these matters can be handl ed adm ni stratively,
al though certainly we can see in the foreseeable

future that there probably will be regional county

'planning boards where this type of case will go and
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- be handl ed on ah admnistrative level with all of

the input that those experts can put into a case,
sLJch as the PUC does at the present tine, if only
to mention one illustration of how the adm’ ni stra-
tive process could work, and it could very well
wor k now that there has been some 25 years of ex-
perience in this area.

Sincethisis the Trial Court's burden,
with the original approach, what is it at the end
of the plaintiff's case that we have. All three
Counsel, in effect, the Planning Board as an i nde-
pendent_ party, and we are giving the Townshi p the
benefit of having two attorneys whereas, really,
there is only one party, that i s, the Township of
dinton, and certainl y.if | have the privil ege of
trying one of these cases again, | will not ap-
proach it fromthat standpoint, and we W || treat
It as one government..

Now, at the end of the plaintiff's case,
facéd with the criteria which are outlined by the
Gakwood - Madison case, and | amfaced with the
so-called shifting of the burden, the burden to go
forward, | gather, and it woul d appear to ne that
as with Point 3 in the Madi son opinion, that's what

M. Sterns points out, it does develop that Ainton
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e Township is a growing community. It is strategi-

cally located at the intersection of Route 31, 78,
i

the! old 22 still runs through it, and it is in a
direct corridor, as is shown by the subsequent
State Housing Authority allocations.

Wi le that corridor hasn't extended all the
way to the Del anare River, nevertheless it penetrates
Hunt er don County i n dept h.

Col orably, at Ieasf facially, M, Rahenkanp's
"comments with regard to the exiSting and the pro-

posed zoning ordi nances denonstrate a failure to

fulfill the phil osophy of the Vadison - Takwood de-
cision, and while there has been an attenpt to ful -
fill that criteria, nevertheless on the evidence
as It stands at this nonent, he has indicated that
these various attenpts have been made in such a
way and in such areas as to be unrealistic, in-
accessible, lacking in sewer, that even if they
were used, that forced sewer nains woul d have to
be installed, placed in a renote portion of the .
Township, inhilly, according to his testinony, un-
desirabl e areas; that there has been refusal to
joinin Various sewer schenes.

therefore, the fiscal non-responsibility

approach taken by the Townshi p Council, according
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to M. Rahenkanp which stands uncontradicted at

this point, it would appear then that what he is
saying to the Court is, yes, there has been an
attenpt .to conply under the pressure of-the Qakwood
and Madi son deci sion, and undef the pressure indeed
of our application; but the net result is canoufl age,,

Bierefore, he penetrates the canoufl age and
points to its inadequacies, at |east on the proofs
as they stand at this nonent, and if this be so and
if this were the end of the case and that stood un-
contradicted, | think it would be unquestionabl e
that the renedial portion of (Qakwood and Madi son
will imrediately go into effect.

But the point is, does the burden shift,

since | gather the defense will not collapse at

this point? It has been vigorous and tenacious
and sonewhat Churchillian in its approach, and I
assune we will be fighting on the beaches. that's

all that is left.

V¢ have gone through the cities and we are
now down to tHe beaches, and taking that into con-
sideration, the fair-share approach of the defendant
seens to fall within the interdiction of Mdison

that the environnental considerations have been

given; that the affirmative action or |ower incomne
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or | east - cost housi ng have been put strongly in

i ssue by M. Rahenkanp, M. Akahoshi and Pr of essor

of Soci ol ogy Mal | ach, and therefore mhen_all of

“this is considered,»considering that in Point 12

of the Qakwood qnd Madi son deci sion there has been
relief for a corporate plaintiff as reward for
bringi ng the inadequacies of the legislation into
strong judicial light and disfavor, and coupl ed

with the renmedy of renand provisions allowed and the
ability of the Court to of course engage i ndependent
advice, if that be necessary as part of the renedy,
then | therefore feel at the end of the plaintiff's
case that the plaintiffs have nade a very strong
case indicating that their application is nore than

pl ausi bl e.

Therefore, under the test as set forth by
Chi ef Justice Hal l and taking only the evidence at
this point, that a devel oping nunicipality and its
| and- use regul ati ons has not nade realistically
possi bly variety of choice of housing, including
I nadequat e provision to afford the opportunity for
| ow and noder at e-i nconme housing or, as expressly
prescribed, requirenents or restrictions which pre-
clude or substantially hinder it, a facial show ng

of violation of substantive due process of equal
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protectioh, under the State constitution has been

nmade out and the burden, and it is a heavy one,

shifts to the nunicipality to establish a valid

basis for its action or non-action

Thus, me'approach the problemas to whether
or not the walls of Jericho still exist around the
Township of dinton and whether or not M. Sterns
has been able to bugl e themdown, or whether M.
Cain or M. Suttonw il be able to uphold them

As a consequence, the notions are denied.

Si nce it is 12:20 and ny tinme schedul e has
been ruined this norning, conme back at 1:45. |
have a juvenile matter at 1:30.

(Luncheon recess.)
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AFTERNOON SESSI ON

RAY HILLARD, residing at 116 Hernmanthau Road,

Annandal e, - New Jer sey, sworn,

DI RECT EXAM NATI CN BY MR SUTTON
Q Dr. HIlard, how long have you lived at your

present address?

A Since May 1969.
Q Wiere did you reside before that?
A Franklin Township, in Sonmerset County.
Q Wiere are you now enpl oyed?
A Anerican Cyanimd Conpany, in Bound Brook.
| Q What is your position with this conpany?
A | amin research devel opnent, chem cal research
di vi si on.
Q WI1l you tell us your educational background,
pl ease.
A | have a Bachel or of Science Degree in chemstry

fromFrankl in and Marshall College, and a Master’s of Science
and a Doctorate in chemstry fromthe University of Del anare.
Q VWre you at one tine a nmenber of the dinton

Townshi p Counci | ?

Q Wien were you a nenber of the Ainton Township
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H | | ard- def-direct 74.

Counci | ?
A 1972 and 1973.
Q Wiile on the dinton Township Council did you

serve on any special commttees?
A - | was the Township representative to the two sewer
study groups that were active at that tinme, the North
Hunt erdon Regi onal Study G oup and Readi ngt on Townshi p-
Lebanan Bor ough Study G oup.

Q Wre you subsequently appointed to the dinton
Townshihp Pl anni ng Board?
A | served as a counsel representative to the Pl anning
Board in 1972 and 19733 yes.

Q And after that were you appoi nted as a nenber
of the Planning Board?

A Yes, sir. | was appointed for a four-year term |

~ served on the Planning Board in 1974 and 1975. | was Chair-

man of the Pl anning Board during those two years.
Q You were chairman during 1974 and 1975; is

that correct?

A Yes, sSir.

Q Wien did you | eave the Ainton Township Pl an-
ni ng Boar d?
A | submtted a resignation in February of [|976.

Q During the period when you were Chairman of

the Planning Board, do you know approxi nately how nmany




-3
-
~
=
[ 3
[d
-
.

PENGAD CO.. BAYONNE, NJ, 07002

12

13

14

15

16

17

18

19

20

21

22

23

24

25

H | | ard-def -di rect 75.
néetings woul d be held each nonth or, if you want to use a

different period, use a different period?

‘A The M anning Board nmet for various activities approx-

Imately 50 tines, 45 to 50 tines a year, during that two-
year peri od,

Q Wil e you were Chairman of the Pl anning Board,
did the P anning Board have special commttees that were
appointed for different projects or different services?
A Well, there was a normal sub-division coonmttee; there
was a site plan and review committee; and then we had com
Mmttees appointed fromtime-to-time to | ook into speci al

si tuati ons.

Q Durinb the tinme you were Chairnman of the

~dinton Townshi p Pl anning Board, did major sub-divisions

conme before the Planning Board for prelimnary or final ap-

proval ?

A | here was a building noratoriumon for part of that

period of tine when we heard only sub-division applications

that had al ready been presented, but there were a nunber of

sub-di vi sions considered during that two-year period, yes.
Q Do you know what sub-divisions these were and

how many |ots were involved in the sub-divisions?

A The Lanid Corporation came in for several sections

on their application. The total application, | think, was

for about 220 single-famly and they were dealing only with




I,

~ FORM 740

PENGAD CO., BAYONNE, N.J. 07002

10
11
12

13

14
15
16
17
18
19
20
21

- 22

23
24
25

Hi || ard-def-direct 76.
the Single-fanily‘part of that at that time.
Vhispering Hills, which was approximately 45 to 50
| ots, Sunny Meadows, which | think was 19 lots, Stanton
Hei ghts, possibly 17 to 20, and MAC Builders was»perhaps
10 to 12, and Round Vall ey had an application on their
Ellice tract for 25 |ots.
THE COURT: How many units would be on that?
THE W TNESS: 25 units on that.
THE COURT: These are all singles that we have
"so far. These are all single-famly, one-acre |ots?
1HE W TNESS.. They varied. The Round Vall ey
Ellice tract and the Lanid Corporation applications
were under the cluster provision of the zoning
ordi nance. Ihe Lanid Corporation would have been
under the cluster provision, providing for sone
multi-famly, also.
THE COURT: And multi-fam |y under Lanid?
THE W I NESS:  Yes. |
THE COURT: 3he rest were the usual sub-
division, one-acre [ot?
THE W TNESS: Ché-acre or two-acre; Yyes.
Q Coul d you tell us approximtely where each of
these sub-divisions are located, where the land is |ocated?
A The Lanid tract is just south of Clinton on Hamden

Road. \hispering Hills is in the southern part of the
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ToWnship on Lilac Drfve; Stanton Heights and Sunny Meadows
are in the area of these Stanton Gange on County Road 18;
MAC, i bélieve, is on Valley Crest Road, and Ellice, Round
Valley Ellice tfact IS on Hayt own  Road, Petticoét Lane.

Q Any of these sub-divisions served by public
water or public sewers?
A The Lanid Corporation is being served by public water
and public sewer, | believe the Whispering Hills is also
served by public water but not by sewer.

Q Now, you mentioned that there had been a

moratoriumon new maj or sub-divisions; is that correct?

A Yes, sir.
Q \WWhat was the purpose of the noratoriunf
A It was to give the Planning Board and the Planning

Board pl anner an opportunity to work on a master plan, a

| and use plan and a revised zoning ordinance.

Q VWhen did the noratoriumcome to an end?
A Well, the moratorium as | recall, went into effect
in Novenber of 1973 and was to extend until", | think, July

of 1974,

W\ subsequently requested and got an extensfon of
that moratoriumto finish up the zoning ordinance.

The zoning ordinance was then turned over to the
Council, I believe, in August or Septenber and subsequently

adopted by the Council, | believe, in November of 197",
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at which tine the norétori umwas autonatically cancell ed,

Q During the period, Dr. ftillard, when you
wer e chai rman, were there also mnor sub-divisions that

cane before the Planning Board?

A Yes. All mnors were received and acted on.

DE COURT: Wat is the criteria, four and
over?
- THE WTNESS: Four and over. Up to three is

a mnor, including three.

k Q Was there a special mnor sub-division com
mttee?
A Yes, sir. Three nenbers of the P anni ng Board were
appointed to that sub-division commttee.

Q Do you know approxi matel y how nmany m nor
sub-di vi sions were approved during the period of tine that
you wer e chairnman?

A It would be roughly, | guess, in the nei ghborhood
of about 80 to 100 during that two-year peri od.

Q Now, when you were chairman, what ordi nances
did dinton Tovvnsh‘i p have that pertained to zoni ng?

A . V¢ were operating under the 1962-69 zoning ordi nance
and t he sub-division ordi nance whi ch had been in effect
quite a few years, | don't recall exactly when that was
first adopted and numerous anendnents to that ordi nance,

there were a few ot her ordi nances, such as drivewa5" openi ng
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Hllard-def-direct 79.
pernits, afewother things of that type, which the Pl anning
Board had the responsibility of adm nistering.

Q VWre any of the ordinances under study for
t he purpose of -updating or for revision or-for'anendnEnt?
A Yes, sir. | he Pl anni ng Board had a program outl i ned
to, well, first to do the | and-use study and devel op a
| and- use pl an and update the zoning ordi nance, and subse-
quent to that to foll ow up on several of our other ordinances
which we felt were deffcient I n many respects, such as the
sub- di vi si on ordi nance, and a great deal of work was done
on that.

| here was an interimordi nance to the '69 zoning

ordi nance providing for cluster devel opnent and rmulti-

fanmily in the Township.

Q Now, | believe you testified that during the
period of the noratoriumon new nmaj or sub-divisions, the

Pl anning Board met to work on the zoning ordinance; is that

correct?
A Yes, sir.
Q Do you know approxi mately how often the Pl an-

ning Board woul d meet to work on the new zoni ng ordi nance?

A 3hat varied fromtine-to-time, depending on what

t he planner was doi ng and the anmount of naterial for review
| would guess that during the early part of 1974,

during 1977- through the recommendati on of the zoning
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H I | ard- def - di r ect 80.
ordi nance to the Council, that we probably nmet with the
pl anner at least twice a nonth. Tti& woul d have been
throdgh the first eight, nine nmonths of 1974.
Q And | believe you testified that subsequently
an anended_zoning or di nance was recomended to the Townshi p
Council; is that correct?
A Let’s make sure we are talking about the same thing.
There was an anendnent offered in‘Nhrch or April of
1974 to the existing zoning ordinance. Biere was a revised
zoni ng ordi nance offered to the Council in Septenber of 1974.
Q Now, first the amendnent. Do you know what
t he anendnent consisted of, the March anendment ?
A The basic change that the anendment provided was to
permt clustering in the F-I zone areas, the one-acre zoned
areas, and the opportunity, if desired, to provide multi-

famly in those areas under certain conditions.

Q Then subsequently a revised zoni ng ordi nance
was recommended to the Township Council; is that correct?
A - Yes.

Q Was .this revised zoning ordi nance passed by

t he Townshi p Gounci | ?
A Yes, it was.
Q And could you tell us generally what changes
t he reVised zoni ng ordi nance nade in the existing ordi nance,

the zoning ordi nance at that tine?




™,

oy

N

B

10
11
12
13
14
15
16
17
18
19
20

21

122

23
24

25

H | | ar d- def - di r ect | 81.
| "THE OOURT: Do you have a copy of the re-
vised zoning ordi nance marked as an exhibit?
o MR SUTTON | believe it is a joint exhibit.
GE COURT: Wuld it be fair to show hi mthat
and ask hin1mhaf kind of changes you are talking
about, to have sone kind of sequence to have it
fit.
THE WTNESS: It's al ways better to | ook
at sonet hi ng.
MR SUTTON | believe those were put in as
joint exhibits.
THE COURT: Let himlook at it.
MR .STERNS: Is there an exhibit nunber?
THE COURT: The revised ordi nance of Sept -
enber of 197~. Let's get a nunber for it.
MR SUTTON I hat would be J-2.
THE COURT: J-27?
MR SUTTON  Yes.

THE COURT: Al right.

BY 'MR  SUTTON:
Q Dr. Hillard, would you tell us generally
what changes this revised 1974 ordinance made fromthe

earlier ordinance?

A This revision contained basically the multi-famly
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cfusfer proviéion that we had in the anmendment that was
eérl[ergoffered to the Council.

ft was extended in a sense that the earlier amend-
ment did not include F-2 zones. “Thi's one now incl udes
F-2 zones which can be clustered, also.

There was a special use permt section added that
was not in the earlier zoning ordinance and the zoning map
Itself has éone changes in that the lands in the northern
part of the Township, part of the lands in the northern
par{ of the Township that had been previously zoned F-1,
were re-zoned F- 2,

It's an area of land north of 78 and there was an
area in the southern part of the Township between Route 31
and the Round Vafley Reservoir lands that was expanded.
That was changed froman F-1 to an F-2, al so.

There were some relatively mnor changes in some
comercial zones. There may have been some very m nor
changes in some of the zoned areas. | don't recall exactly
what they were.

Q Do you know general |y the reason why there
were changes in certain areas fromF-I to F-2?

A There was a | and-use plan done back in approxi mately
1960 by a planner for the Township at that time, and sone

of the lands in the northern part were reconmended to be

F-2 at that tine.
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H | | ar d- def - di r ect 83.
" The Cbunéil, for reasons probably best known to
themat that tinme in roughly 1962, chbse to change those

zones and nake themF-1.

The reason that they were made F-2 were because of

~steep slopes, questions of water availability, things of

that type; so these were recommended back to F-2 as back
in the earlier master plan that was done,

Q Wien you becane chairman, the Townshi p al so
had a subdi vi si on ordi nance. Do you know the year that
t hat éubdivision ordi nance had been adopt ed?

A No, | don't.

Q The question that | wanted to ask is, was
wor k done or any study being nmade of the subdi vi si on
or di nance?

A Yes, there were. | don't recall the year of adop-
tion of the original subdivision ordinance, but during fts
exi stence up unti | approxihately 1975, early 75> late

'77j there had been a nunber of amendrments to that ordi-
nance.

As a result of this, there were a nunber of incon-
sistencies that had developed in the ordinance. |I|here
were a nunber of ot her changes primarily related to engin-
eering factors that should have been inproved, we felt,
so there was a conprehenéive study done on the subdi vi sion

ordi nance to update, reduce the inconsistencies and hope-
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1 fully make it nore readabl e and understandabl e to the

2 || public.

3 | &g Do»you know of the approximate period of
a | time when work was done inproving the subdivision ordi-
5 | nance, when the changes were adopted?
g || A The work on the subdivision ordinance would have
7 | been started sometime in early 1975> March, sonEthing l'ike
g | that. | don't recall when that was adopt ed.
9 Q Now, was work also performed while you were
10 cha{rnan on any other ordinances pertaining to zoning?
111 A The P]anning Board, as a whole or members of the
12| Planning Board as comm ttees, worked on the flood plain

13| ordinance which was part of the plan to delineate the

14 flood hazard areas along the South Branch, in agreement

15) with the Army Corps of Engineers® delineation. This was
16 | necessary, | believe, to permt the people in that area

17§ to obtain flood insurance.

18 There was a stormwater management plan to cover

19 surface water run-off. There was a commercial site plan

20 ordinance that was adopted at that time and adopted by

21 | the Council.

22 There was also some fair amount of work put on a

23 trailer ordinance to try to work out some sort of a trailer
24 | fee schedule. That was never sent to Council for adoption

L % Q You had mentioned a land use plan.
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During the tine when you were chai rnman, was

t here any activity so far as a land-use plan is involved?
WAs any contract entered into relative
A | Yes. The Planning Board or the Council applied to
the State for a state grant to devel op a conprehensive | and-
use pl an.

That application was nade soﬁetine i n February of
1975« | don't recall exactly when that application was
made, but the application was nmade and the granf was ob-
tained to carry out a |land use, conprehensiVe | and- use
st udy.

Q WAs a contract entered into with a planni ng

consultant firmto work on the |and-use plan?

A Yes, sir
Q What was the name of the firn?
A Robert Catlin Aséociates; Robert O Grady was the
pl anner .
Q E]d'fhe State contribute funds for this plan?
A It was -a matching grant. The Township put up $10, 000

and the State provided $10, 000.

Q And of course this |and-use plan was not com
pleted until after you resigned fromthe Pl anni ng Board?
A That's correct.

Q During the tine you were chairman, were you

approached by Round Valley, Inc. relative to a PUD de-
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velopment of the property located on Route 31 for 790
acres? |

A Yes. Round Valley nmade a presentation to the Pl an-
ni ng Board and Cbuncil in January of 197",

Q D d you have comunication with any repre-

sentatives of Round Valley?

A After the presentation?
Q Yes.
A Yes, there was communication fromtine-to-tine,

sone oral and some witten communication, correspondence
bet ween the Pl anning Board and the Round Vall ey repre-

sentatives or their attorney.

Q Now, you mentioned a presentation. WII| you

‘tell us what the presentation consisted of ?

A The presentation was held at the Townshi p Mini ci pal
Building. It was given, to the best of ny recollection,
primarily by M. Rahenkanp.

It consisted, as | recall, of sone slides and a
nunber of draw ngs, outlining what their proposal was.

Bi ey provided a fair nunber, | think, a sufficient
nunber probably for all the Township-and Council nenbers
of a booklet outlining their proposal, along with some
ot her docunents.

Q Were there any other neetings held on this

proposal with representatives of Round Valley, Inc.?
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A o There was a subsequent neeting, | think, sonetine
inAIate March or early April which Wés, to nmy recollection
basically just a review of whether we had any questions
and what their interests werej general discussion.

Q Were nénbers of the Planning Board invited
to see a PUD devel opnent by Round Valley?
A Yes. Round Valley extended an offer to visit Flying

Hills in Readington, Pennsylvania.

Q Did nembers attend?
A ~ Menbers of the Council and Planning Board both at-
tended. | can't say all of themdid. The bulk of the

menbers of the Council and Planning Board attended.

Q Did you attend?
A Yes.
Q At the time you first became chairman, who

was the planning consultant?
A Thonmas E. Moore was the planner in 1974, and sub- -
sequently we hired Robert OGrady in, | believe, the end
of January or early February of 1975.
- Q At what time while you were chairman was a

determ nation nmade to obtain a new planner?
A The Board determned in Septenber of 1974 to not

renewM . Moore's contract for 1975.

His contract in 1974 required that he be notified

three nonths prior to its expiration if the contract was
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nét_ to-be'renéwed. To nmeet that requirenent of his con-
tfacy he was notified in Septenber ‘and action was taken
to hire a nelw pl anner at that timne.
Q For V\ln.at peri od of' time did his contract
run? s it. a one-year contract?
SHE COURT: Mobore or Catlin?
MR, SUTTON  Moore.
THE COURT: You are still on Moore?
MR SUTTON: Yes.
A \ Yes, Moore's contract at that time was a one-year
contract. o
THE COURT: And you replaced himwith Catlin,
0'Grady? Was that a two-year contract?
THE WTNESS: No. O Grady was also a one-
year contract.
Q Did the Pl an‘ni ng Board subsequently inter-
view planners in order to obtain a new planner?
A Yes, sir. \hen the decision was made not to renew
M. Moore's contract, | appointed.a commttee to contact
and interview planners, which they did.
Q JWo was on the commttee?
A M. Wetstein was heading the commttee. | believe
the other two members of the commttee were M. Wirtz and

M. VanNess.

Q Did Round Valley submt any reconmendations
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to the Planning Board as to the pl anner?
A " Yes, sir. About the time we decided not to renew
M. More's contract, | had a phone conversation with M.
lherian and indicated to himat that tine that an earlier
schedul e which we hoped to neet with respect to review ng
their application could not be net because we woul d be
switching planners, and at that tine he sent a note to ne
recommendi ng pl anners.

| amsorry. | would not say he recomrended pl an-
ners. He sinply gave ne the names of one or two people
that M. Rahenkanp felt were qualified to review PUD's.

Q D d you interview any of those persons naned
by M. HEerian?
A Yes. M. Qeal e was one of those people, and M.

Queal e was interviewed.

Q Dd you interview a nunber of people.
A There were six or seven individuals interviewed,
yes.

Q Now, . who nmade the final determination as to

the planner? Was it the commttee or the full P anning

-

Boar d?
A The commttee recommended two of the ones that they

had i nterviewed. They recommended two to the full Board

for consideration.
It is ny recollection that the full Board then
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1 int erviened those two individuals and sel ected M. O @ ady.
o P ', Q Who were the two that were recommended?
3 A - M. Queale and M. O G ady.
4 Q After Round Val | ey,’ I nc. proposed the PUD,

5 || was any study nmade by the planner, M. More, at that time
g | of their application?

7 1 A Yes, sir. Shortly after the presentation | had

g || asked M. Moore at that time to review the infornation

9 o] ven to us by Round Valley and to give us a report on his
10 || review

Q Now, Dr. Hllard, | show you P-10 and ask

121 youif that is the report that M. Moore submtted?

A 13| A Yes, it is.

14 THE COURT: May | have the date on it,
15 pl ease?
16 THE WTNESS: February t.he 21st, 1974.
17 THE COURT: The presentati on was nade in
18 January and you got the report in February of the
19 sanme year?
20 TI—EFVWTNESS: That's right. The presenta-
21 tion, 1>think, was on January 28, 1974; the review
22 was requested and the report was witten on February
23 J 21, 1974, and there was a neeting, to the best of
24 * ny récol l ection, held a week followi ng that regard-

25 ing this report.
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A Q ~ \Wre the nenbers of the Pl anni ng Board sup-

plied with copies of that report to read?

A Yeé, t hey wer e.

| Q And there was a di scussi on rel ative to t he
report?

A Yes, there was,

Q And what was determned as a result of the
di scussi on? |
A The basic feeling, | suppose, was that the PUD
application before us was a very extensive thing, sone-
t hi ng whi ch neithef t he Pl anni ng Board and perhaps even
the planner, alnost by his own adm ssion, was really not
fully understood, all the ramfications of it, and it was
felt that there would be some tinme required to review this
adequat el y befdre maki ng a determ nati on one way or the
other on the application or on the propoéal.

Q You had testified, Dr. Hllard, that at
sone subsequent time there vas a determnation to obtain
a new pl anner.

Do ydu know when the determ nation was made

to obtain a new, planner? |
A The determination was made to not renew M. More's
contract in Septenber of 1974 and at the sane tine, as |
nentioned before, the coommttee was appointed to interview

pl anners.
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| Q' . Wel I, was their discussion before Septenber
of. 1974 as to whether or not the Pl énni ng Board desired
to reneV\;M. Moore''s contract ?

A There had been sone probl émvvith the rel ationship
bet ween the Pl anni ng Board and M, Mbore for sonetine,
possibly the fault of both parties.

In 1972, prior to ny being Chairrr'an of the Pl anning
Board, discussion was held on the renewal of M. More's
contract and it was decided not to renew M. More's con-
tract~ at that tine.

However, there was a change of mnd, | don't re-
call the reasons at the tine. M Moore's contract was
extended into 1973. | amsorry. | have ny years w ong.

The di scussion, | believe, was held in 1973 and
his contract was renewed for 197/.

| suppose I'd have to say that the Board was not
entirely satisfied with a relationship wwth M. More and
It was —even without the PUD application —1 doubt
seriously that M. More's contract woul d have been renewed.

THE COURT: You are saying the PUD applica-
tion had sonething to do with his di smissal or non-
renewal ? | amtrying to see where it is rel evant.

THE WTNESS: Well, | don't think his con-
tract woul d have been renewed w thout the PUD, but

the PUD nade it evident to the Board that we woul d
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| "not be rénewing his contract because we did not
fgel he had the background or'experience to give
us the guidance that we néeded on this.
OHE COURT: That's the relevancy of this.
Q Now, Drl Hillard, after M. O Grady or
Catlin Associates were retained under contract, M. O Grady
became the principal Clinton Township planner fromthe
firm and was the Round Vall ey applicatioh and papers sub-
mtted td M. O Grady to exam ne?
A ‘ M. O Grady was given access to all information in
the Planning Board office which included the Round Valley
proposal .
At the time the contract was signed, we met with
M. O Grady and pointed out information that was avail -
able to him that he may not have had already, but was
given the Round Valley information to be considered in any
| and- use study that he would be undertaking.
Subsequent to that, he was specifically asked to
report on the Round Valley application following — I
guess | should say more formal subm ssion by Round Valley
to the Planning Board in June, | think, of 1975.
Q Let me ask you this question first.
THE COURT: Do you mean for a zoning change?
‘I's that the idea, to allow PUD? Your ordinance

didn't allow PUD?
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1|  THEWTNESS: No, it did not.

2 o THE COURT:  You never'adopted so-cal l ed PUD-
'3 | enablfng | egi slation, did you?

4 THE W TNESS:  No, we did not .

5 THE COURT:  You were asking for a zoning

6 change in June of 1977?

7 THE W TNESS:  Yes. |

8 Q | When was M. OGrady retained?

91 A Hi s first contract, | think, started February 1,
1011975.

11 Q Let me ask you this question. Did M. O Grady

12| submt a report to the Planning Board relative to the
13| Round Vall ey proposal ?

U A Yes, he di d.
15 Q | show you P-25 and ask you to examne this
16| and let me know if that is the report.
171 A Yes, it is.
18 Q And woul d you read for us the last paragraph
19| of the report.
201 A "Wthout the benefit of these compr ehensive studies,
21| i, as a professional planner, amin no position to make a
22 || judgment on the merits of the zoning request, and | woul d
23 || urge the Township to take no favorable action on the re-

24 || quest until the studies are conpleted.

s 25 '"The | and-use plan studies will be conpleted within
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a'yeak_and‘l‘éonsider this to be a reasonabl e period of
time in terns of the nmagnitude and bossible ramfications
of tHe proposed devel oprent . "

Q Now, after receivihg this letter, was this

letter distributed.anmong the nenbers of the Pl anning

Boar d?
A Yes, it was.

Q - And was there a discussion‘of this letter
by the menbers of the Pl anning Board?

A énwsure there was a discussion of it. | can't be
absol utely positive that | can pinpoint any particul ar
dat e.

Q Wiat was the determ nation made by the Pl an-
ning Board at about that tine, so far as the Round Vall ey
proposal was concer ned?.

A The Board's position was that we had obtained the
State grant for the | and-use plan, we had the planner wor k-
ing on this, he had been given specific instructions to
consider PUD in that |and-use plan, howit would fit into

t he Townshi p, and -t hat until he coul d come back with a
possibleureconnendation to include PUD provisions in our
ordi nance, that we were not in a position to act.

Q As | understand your earlier testinony, you
resigned fromthe Planning Board before the |and-use plan

was conpleted; is that not correct?
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That's fight.

THE COURT: You had seén drafts, hadn't you?

THE WTNESS:. | don't recall seeing a draft
of the land-use plan. | had seen copies of the
initial three studies which did not include the
| and- use pl an.
| 1HE COURT: It cane in study formlike interim
repor'ts? |

THE WTNESS: Biree interimreports, and the
fourth woul d have been the | and-use pl an.

THE COURT: W have those exhibits, | be-
lieve, M. Sutton, if you would |like to show him
t hose docunents. It mght help himand it would
also tie our record closer together. P-51(b), (c)
and (d).
Q Dr. Hillard, | ‘showyou P-51(a), Interim
No. 1, and ask you if that was presented.

MR. STERNS: Wuld you identify it by

Q It is InterimReport No. 1.

Exi sting devel opnent, yes, sir. | received this
Q But did you read the report, did you study
Yes.

THE COURT: And discuss it with your fellow
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| Planhind Board menbers sonemhgre élong the |ine?
I would l'ike to know what part you pl ayed.
3HE WTNESS: As each of these reports were
presented‘to the Pl anning Board, we had di scussi ons
on themw th the planner.
Q | show you P-51(b), InterimReport No. 2,

and ask you if you received that while you were on the

Pl anni ng Boar d?

A Yes. 2his is entitled "Financial Conditions;" yes,
~sir, | did see this one.
Q VWere there discussions with the planner on

t hat, al so?

A Yes.

Q And | show you P-51(c), Interi mReport No. 3g

"The Natural Environment," and ask you if that was al so

presented by the planner while you were still chairnman.
A | have a copy of this one and | assune fromthat
that it was presented. | don't specifically recall review

ing this one.
Q I shom)you InterimReport No. 4 and ask you
I f you had that report and whether you reviewed it.
A The sane applies to this report. W nay have. |
don't specifically recall reviewing it, this report.
MR STERNS The title?

MR SJUTTON That's "Population.”
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| | Q " Envi r onment al Assessnent, " have you seen that?
Al | don't recall seeing that ohe.
| TOE COURT: Who has that? M. Sutton, may
| have those?
MR SUTTCRt Yes. | believe that's all the
guestions | have.
THE COURT: Let M. Cain go ahead. | assune
a continued direct, and then you cross-exam ne the
Wi tness as to everything.
MR. STERNS. Yes, your Honor. | just won-
der ed procedural ly, since | amnot raising any
obj ection and since he is a Pl anning Board menber,
his direct examnation is going to be afforded to
the attorney for the Town Council, as well?
THE COURT: lhere is really one governnent.
MR. STERNS: As long as it is not repetitious.
MR. CAIN. Repetition sonetines enhances the
| earni ng process. However, we try to avoid that

because we know in this conpany it only has to be
sai d once.

DI RECT EXAM NATI ON BY MR CAI N

Q Dr. Fillard,’you menti oned the noratorium
and | believe you referred to it as a building noratorium

What is a building noratoriun®
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| A‘ - The norétoriun1app|ied to really the subdivision,

t he neM/subdivision. The only nvraforiun] the only thing
we were not doi ng was revi ew ng neM/subdivision appl i ca-
tfons-

V& were revieﬁjng all existing applications, pre-
limnary and final, site-plan review, mnor subdivisions.
Those were still being handl ed in the nornal nanner:

The bnly thing that was not being done was that we
wer e not accepting new maj or subdivision applications.

‘ Q Then the term "building noratorium actually

doesn't apply, does it?

A No restriction on building.

Q Permts could still be issued?
A There was a fair anmount of building at the tine,
yes, sir.

Q Now, they are words of art, subdivision
moratorium interimordi nances, and so forth. | wanted

to nmake sure we have the terns clear.
You indicated that in 1973, while you were
a nmenber of the Board, there was a discussion not to renew
M. Moore's contract.
How | ong was M. Moore a planner with the
Pl anni ng Board; do you recall? Wwhen was he initially
hi red?

A | don't recall exactly when he was hired. He was
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h'i red before 1 went on the Council, which was in January
of 1972. | amnot sure if he was just conpl eting his
fi rét year as Board planner or second year as Board pl an-
ner at that tine.

Q He V\as the planner during your first year's

nmenber ship on the Board in 19727?

A Yes.
Q  And in 1973?
A Yes.
Q Wien the Board interviewed M. O Gady and

M. Queale, did | hear you say that you had the Round

Val | ey subm ssions already in hand, the materials which
cane fromRound Valley? Wre they in the Boar d's posses-
sion at the tine

A Yes. The original presentation by Round Valley to
the Planning Board was in January of 197~. She pl anners
were interviewed in Septenber, Cctober of 197*-»

Q | understand then that one of the concerns
was to hire a planner who had experience in planned de-
vel opment] is that correct?

A We hadJ several guidelines set up in hiring a plan-
ner. Based on our experience with our planner at the
time, we were looking for a planner that we felt we could
wor k together with better than we could with M. Moore.

We had a number of problems trying to work with M,
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I\/bofe.‘

~ Secondly, we were |ooking for soneone who was not
wor Ki Hg as a single individual or a single planner. W

wanted a nenmber of a firmso that we would have whatever

back-up resources that firmwoul d have,

Thirdly, we were |ooking for sonmeone who was at
| east indicated to us that they had a greater famliarity
wi th planned unit devel opnents than M. Mbore had.

Q And you had asked that M. O Gady, while
doi ng hi's master plan, to take into consideration the
concept of PUD and whether it would fit in the Township?
Vs t hat pért of his mssion?

A Yes, sir.

Q | take it, then, that he did not conplete

this aftér his tenure with the Board was over?
A Yes, sir, that's correct.
MR STERNS. | object to the formof the

| ast two questions. Ve are on direct exam nation.

| think the last two questions, although in
anot her formappropriate, were |eading and Counsel
was stating concl usi ons.

THE COURT: They are definitely |eading.

Trailing along to find out when M. More was

executed and when M. O Grady canme aboard, nothing

material Iin nature —
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| MR CAIN | don't think we are particularly
critical of the plaintiff intheir direct. Wde
latitude has been allowed on both sides.
Q Wien did you go to Flying HI1s?
A 13at woul d ha&e been April, late April, early My,
per haps, the mddle of May of 197/-
Q Was there ény di scussi on of that project by

the Board nenbers at a Board neeting after you returned?

A There was a general discussion of the whol e concept

of bUD,'a concept admttedly none of us were famliar with
at the tine the Round Vall ey proposal cane in. | say a
general di scussi on.

Everybody sort of expressed their feelings about
what they thought about PUD, if this was PUDin its
physi cal aspeci. V¢ didn't get into the discussions of
social or economc inpact, things of that type; just the
physi cal aspect of PUD

THE COURT: This was up i n Readi ng?
THE WTNESS:. Readi ng, Pennsyl vani a, yes,

sir. .

Q ; Gher than indicating that ‘the Board wasn't
famliar with the concept, did the Board r each any con-
elusions after visiting Flying HI1s?

A |f there was any concl usion reached, it woul d have

been that we have a great deal nore to |earn about PUD's,
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Ve did‘notAreéch any concl usion or even discussion of PUD
interns of ayes or no situation.‘
THE COURT: Do you think your cross-exam na-
tion mﬁll.be'extensive? |
MR, STERNS: | donft think it will be nore

t han an hour.
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CROBS EXAM NATI ON BY MR SCERNS:
| Q Dr. Hllard, wll you'indicate when you
t er mi nat ed your responsibilities with the Pl anning Board?
What date were you conpl etely finished with your respon-
sibilities as a chairman of the Pl anning Board?
MR, CAIN. | amhaving difficulty hearing
M, Sterns. |
Q  Wat was the | ast date on which you had re-

sponsibilities as Chai rman and nenber of the P anning

Boar d?

A | submtted a resignation sone date in the first
week of February of 1976. | was inactive on the Board

about three or four weeks prior to that.

Q So that, réughly Speaking, fromJanuary 1976
on, would you not -be famliar with the activities of .the
Pl anni ng Board? Wuld that be a fair statenent?

A Yes.

Q. Goi ng back, | believe, when you were em
pl oyed at the Anerican Cyananide I n Bound Brook, how | ong
had you been enpl oyed at that |ocation? How |ong have

you been enpl oyed by Ameri can Cyanam de?

A Since 1974.
Q Has it always been at that |ocation?
A Yes, sir

Q | have just taken a quick |look at a road
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mab. “Wul d it‘be fair to say that it is about 30 mles
frmeinton Townshi p? |

A From ny honme to the plant it is 23 mles if | take

Route 78 and 287, and 18 niles if | take Route 22.

Q When did you nove to dinton Township?
A I n 1969.
Q‘ Wiere did you reside before that?
A Soner set County, Franklin Townshi p
Q About how far was that fromthe plant?
A ‘ About nine m | es.
Q  Turning now to some of the issues that were
raised; first off, | would Iike to talk to you a bit about

the various applications that were approved by the Pl anning
Board during your tenure, and | believe you cited themas
Lanid, Wiispering H Ils, Sunny Meadows, Stanton Heights,
Mack Builders. Wre they all single-famly detached units?
A Al l except the Lanid Corporation. The Landi
Corporation application is for approxi mately 220 singl e-
famly units under the cluster multi-famly provision,
whi ch woul d give theman equal nunber of multi-famly units,
al so. .

Q D d they indeed during your tenure apply
for multi-famly units?

Let's define ternms. M/ question was single-

famly detached, in other words, detached.residences. Dd
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1 they bui | d anything el se other than single-fam |y detached?

2| A Thfy have not as of this date built anyt hing ot her

3 || than t'he single-famly.

; Q!- ‘During your tenure on the Board, didthey
5 | apply for multi -or atfached multi-famly, or apartnents,
6 | or anything of that nature?

71 A They submtted a site plan for the nulti-famly
8 {| portion of that.

9 Q Was it considered by the Board during your'

10 || tenure?

un A The plan they subnittéd was considered, yes.

12 Q Was action taken on it?

13| A lhey came inwith a proposal and it was discussed
<;§ 14 || and they went back to review their proposal, and | have no

15 || idea where that situation stands today. We did not turn

16 || their proposal down.

17 - Q Nor did you approve it; is that correct?
18 || A There was ‘nothing to approve at that point.
19 Q So that again, tore-ask the question, during

20 || your tenure on the ‘Pl anning Board, did you approve for

21 || Lanid any nulti-fam |y housing, anything other than single-

" 22 || family detached housing?

23 | A W did not approve anything because we did not have

24 fanything to approve.

Q7T 25 Q You di d approve sonething for Lanid, | think?
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A Yes.
Q | “Wat was that?
A VW approved the single-famly portion which they

cane in for.

Q | Now, mjth regard to all of those that |
have nentibned, that | repeat what you nmentioned, do you
have any i dea what the price range of those houses are?
A No, | don’t know. Any nunbers | woul d have had
woul d have been several years ol d.

‘Q Wul d you have had nunbers at that timej
was that a consideration of the Planning Board, the price
range? Was the information available to you?

A It was not. | nean, it was not requested. It may
have‘been vqunteeredJ It was not a factor in our con-
si deri ng anyt hi ng.

MR, SUTTON  Your Honor, | woul d object to
the question if it is not a factor in the considera--
tion of the Planni ng Board.

NRi STERNS: | amsorry.

MR. SUTTON: Any witness who woul d have hear--
say know edge as to the price range —Dr. Hillard
has festified that this is not something that is
asked, the price range. |f you have any informa-
tion on what he héard, but | don't think that is

proper testimony.
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3HE COURT: He went out of business in

Fepruary of 1976. Mount Laurel has been on the
| bo[oks since March of 1975. It should have been a
faict or.
| MR STERNS: My question is what M. Sutton
answered, but | don't think the w tness answered
it, nanely, did you consider price as a factor.

M. Sutton said they did not, and t‘hat' s the ques-

tion | amasking. |
A ~(Oonti nuing.) No, sir. Price was not considered
as a factor on the applications that we had before the
Board at that tine.

Q D d you conceive it as a responsi bility of
the Planning Board to ascertain the price of the housing
or the kind of income |evel that purchasers of the housing
woul d have to have? WAs that ever a consideration of the

M anni ng Board during your tenure?

A You have to repeat the question.
Q So that | don't repeat it, | amalways ask-
ing questions only with regard to your tenure. | don't

expect you to have any know edge since the tine you left.
de the Planning Board consider as a factor

the price of housing that was proposed to it?

A | don't think at anyt .i nme we asked any appl i cant

for the price range of the housi ng that they were goi ng
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to be putting on their subdivisions.

Q Now, Dr. Hllard, you testified at a certain
point'in| time that there was an anendnent to the zoning
ordinance to permt cluster housing, and | believe you
testified that was in about March or April of 19777
A Yes.

Q Is it not a fact that that amendnent was
adopt ed because Judge Beétel ordered it in a case?
A No, sir. The work on that anendnent was started
inthe latter part of 1973 and I don't think we had any-
thing before Judge Beetel at that tine regarding multi-
famly.

Q Was Mayor Wil ls a nmenber of the Pl anning
Board during any of the tine that you were?

A Yes, sir.

Q Did Mayor Wil ls ever state at a Pl anning
Board neeting, "W are adopting this because the Judge
ordered it"?

A No, sir, | never heard himsay that.

THE COURT: | don't recafl ordering them
either. | think the statenent was nade in the
newspaper. "W are passing this to satisfy Judge
Beetel . "

MR. STERNS: Eat's correct. | shouldn't

have used the word "order."




10

14

16

17

20

22

24

25

H | | ard- def -cross 110,

THE COURT: - That's quite right.

, MR STERNS: | definitely don't want to
c}eate -—
THE COURT: W have a neeting onée a year of
all the muni ci pal officials. | believe | gave a

;talk or Judge Furman gave a talk, and | think M.
wal | s, as Mayor , hear d Judge Furman say this, and
conf used ft. V¢ di dn't have any case before ne at
that time that | know of.

MR STERNS: Let me withdraw the question

because | did state it inaccurately.

BY MR STERNS:

Q D d you, in recomrending the amendnment to
t he ordinance to the Townshi p Council, have in mnd any
considerations of judicial decisions or to satisfy Judges,
or anything like that? Ws that a matter fhat the Pl anni ng
Board di scussed?
A No, sir. | don*t think that that was the factor
that initiated the-cluster and multi-famly concept. Per-
haps it would be appropriate to reviewa little bit what
was happeni ng af this particular tine.

Q | will get to that but | would Iike you to
answer the question.

A To answer your question
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MR, SUTTON  Your Honor, it mght be neces-
sary togo intothat in order to fully answer M.
'Sternsl‘question.
MR, STERNS: Your Honor, they can get into
that on redirects
3HE COURT: He asked a very direct question.
You got youf answer. H's answer is no.
Q ‘Turning next to the revised Zoning or di nance
whi ch you testified to, which would have been in 197% as
wel |, later inthe year, the entire revision of the zoning

ordi nance; is that correct?

Q First of all, with regard to that revised
zoni ng ordi nance, what expertise or what support did the

Pl anning Board have in revising it?

A The pl anner was working on this with us.
Q Was M. Moore principally responsible for
it?

A M. More was responsible for the drafts. The Board
reviewed all drafts,-that he had presented and there was |
di scussion on nany points on his draft, on his drafts, and
there were sone changes nade as a result of sone of the

di scussi ons.

Q Were there any other professionals involved

other than M. Mbore?




10

13

14

15

16

17

18

19

20

T2

23

24

25

H | | ar d- def - cr oss | 112

A Chly t he éngineer and the attorney on engi neering

or |legal questions.

Q | The engi neer being the Townshi p engi neer?
A Yes, sir
Q Does the Township engineer generally play a

role in the Pl anning Board, during your tenure, in Planning
Board matters, considerations? Ws he available to you

as an expert regul arly? |

A Yes, sir.

‘Q Now, anybody el se other than who you nen-
tioned in terns of professionals?

A Those were the people we used directly, the at-
torney —I| nean, the planner and engi neer may have used
ot her resources available to fhen] but these are the two
peopl e we relied on, three people.

Q Wth fegard to that zoning ordinance, if |
recal |, you'said that you retained cluster and extended it
to F-2 zones.

Can you pl ease first describe for ne the

di fference between F-I and F-2 zones?

J A F-1 is a one-acre and F-2 is a two-acre zone.

Q You then indicated wwth regard to the zoning
map that you put a portion of land in the northern part of
the county fromF-1 to F-2.

I n other words, you noved that fromthe one-
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acre to two-acre zone, and also a portion of land on

Route 31 to the reservoir fromF-1 to F-2?
SR

A That's correct.
Q Woul d- the portion along 31 include part of

‘the land that's the subject of this case?

A No, sir, | don't think any of the lands that is
the subject of this case for change, | don't see that they
wer e.

THE COURT:  You still have F-I and F-2?

THE W TNESS:  The lands involved are ROM 1
and F-I'in the '74 revised ordinance.

THE COURT: ROMon the east side and F-1 on
the west side where the golf course is; is that
right?

THE W TNESS: That's right.

Q ‘Now, | believe you indicated with regard to
the changes that were made in that ordinance, —let ne
ask you this first.

Were those changes where you did change from

F-1 to F-2, fromone-acre to two-acre zoning, were those

changes recommended by M. Moore?
j

A | don't know if those — | don't recall if those
changes were initiated by M. Moore. |hey may have been
in some cases. | don't know that they were in all cases.

Q Now, you did testify that that had been
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reconmended by a previous planner in i960?

A - Approxinmately that tinme, yes. -

Q Do you know who that planner was?
A Russel | VanNess Bl ack.

Q How | ong was he the planner for the comunity?
A | don't know. That was before | was invol ved.

Q But, in any event, they had been recomended

ini960 and now sonetine late in 1974, 14 years later, you
act on-it. How did you happen to act on it at that time?
Wel |, what was the special inpetus or cause,

if any, that nade you say, "Well, |ook, this guy recom
mended it 14 years ago. W are going to do it now'?
A As | understand the sequence of events and again
It goes beforé ny tine

Q', | don't mean to interrupt you. | amonly
aski ng you what you did and knew on the Board. | don't
expect you to know what ment bef or e.
A You are asking nme the difference of what happened
14 years ago and what happened now?

Q Why you decided to pick it up at this tine,
that's right. |
A | think tb understand that you have to understand
what happened 14 years ago.

Q Go ahead.

A Fourteen years ago —I| shouldn't put it 14 years
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ago.
"Wen the VanNess Bl ack proposal was submtted, the

| and- use plan was submtted and it included two-acre zon-

ing in this area.. It was a political decision oh the part
of the Council at that time to make that an F-1 zone. It
was not a Planning Board decision. It was a politica

deci sion.

As devel opment came into this area, there were
more and more questions being raised about the advisability
of having those areas F-1, and we felt that evidence that
we seemed to be gathering was that these should not be F-I,
that they should in fact be F-2.

We said, well, there's nothing wong with this be-
éause this is what it was recommended for in the first
place. It was not a technical decision to change F-2. It
was a political decision which we didn't feel was valid.

Q What evidence did you accumul ate that indi-
cated that you should change it to F-2?
A Wel |, for example, the area in the eastern portion
of the Township, north of Route 78, an area which we re-
fer to as BlossomHill area, there has been a fair amount
of sewer disposal problems in those areas. We felt that
| arger lots would be advisable for that reason.

Q What was the evidence of this sewer dis-

posal problems that you had?
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A .Fairuré‘of the systens.
Q How was t hat quantifiéd? WAs a report nade?

Did you have a study?

A As far as the quantity.of’failures, t he nunber of
failures?
Q How was it brought to your attention? Was

there any docunent that said we studied this and it was
so many failures? How did it come to ydur attention?
A W did not have —1| cannot sit down and say we
haVé‘docunented that 38 or 50 per cent, or whatever the
nunber'happened to be of the systens failed in five years.
Again, this was from experience that individuals
on the various Boards had of a fair nunber of failures in
that particular area, first-hand know edge of quite a
nunber of failures in that area, of systens failing,
nei ghbors! systens failing.
Q What were the failures attributable to;

poor nai nt enance?

A No; poor percolation in the area.
Q How did you know that?
A Because there was an ordi nance passed in 1970, 1972

or 1973, which provided for nore extensive soil |ogs and
percol ation tests to be taken, and the data that we were
gathering on that indicated that again there was probably

a problemwth the percolation in this area.
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Q But that is what | amgetting at. D d you
have dat a’?

i | think you have said thus far that you have
had i ndividual experience. | amasking what kind of data
did you gat her.

A Vel |, ‘the soil logs and the percolation tests are
taken and reported to the Township and to the County Board
of Health. This information is available to us.

Q You get that regularly, the Pl anning Board
does? -

A Wienever they're reported. W don't get them
directly to us. W have access to that information.

Q Was sonebody on the Pl anning Board designated
to look at that and report to the Pl anning Board?

A e of the nenbers of the P anning Board was the
Chai rman of the Board of Health.

Q And was that person responsible for |ooking
at this naterial and reporting it to the Pl anni ng Board?
A In a fornmal report?

Q Vell, so that you would have it .as the basis
for deciding to change zoni ng.

InJ other words, what | amtrying to get at
really is, what was your basis for changing the zoni ng?

Ddyou sit around a table, and I am not

trying to mslead you. | want to know how you decided to
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change fromF-1 and F-2. Dd you have a bunch of infor-
mation, reports? Did you sit around the table and dis-
Cuss i’t? |
What ever f‘actors went into it, thét!s what

| want to k.novv.
A The fact that it was recommended initially froma
pl anner t‘hat it should be F-2 was inportant to us.

Secondly, the first-hand know edge that nmany nenbers
of the Planning Board had of failures, specific failures
in that particular area, -indicated that there was a poten-
tial problemhere.

Know edge of the percolation tests that were being
taken, and in fact Hearth HIls Devel opnent, | believe,
was the title of it, approximately a 32-1ot subdivision
in that area, had information that indicated that in fact

this should probably be a | arger area.

Q | hat infornation you are referring to is
the information that you would have regularly in those
| ogs that you tal ked about ?

A Yes, sir.

Q Now, you said a nmenber of the M anning Board

was al so a nenber or chairman of the Heal th Depart nent ?

A Yes.
Q Wio was that nenber?
A M ; Heaney.
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Q . Did he bring that to the Board's attention?

I A | don't think he had to bring it to the Board's

attention. Kie Board was wel| aware of this.
Q So is it fair to say-then that you were

tal king abouf first-hand know edge and no report or docu-

mentation of these, but you had first-hand know edge and

you acted on that?
A That's: correct.

Q | Now, in arriving at your decision with re-
gard to F-1 to F-2, did you consider the possibilities
at that time or in the future of public sewerage of the
area in question?

A At the time that this ordinance was adopted there
was considerable activity goihg on in both the eastern
drai nage basin and western drainage basin regarding sewers.

Q \What was the activity that you refer to?

A Wel |, there was Clinton Township which was partici-
pating in a study, a sewer study, with Lebanon Borough
and Lebanon Township, Readi ngt on Townshi p.

That study included the drainage basin that woul d
have drained in that direction, v/hat we would termthe
eastern drainage basis.

Q | believe you testified that you partici-
pated in that?

A In the earlier stages of the study, yes.
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Q Is it reasonable to assunme that public

. sewerage could come fromthat study for this area?

A Véll, the stage that | was involved in was the
general i zed overal | engineerihg concept as to where trunk
| i nes woul d havé to be, rough estimates of capital, and
fhe earlier stage is necessary to apply for funds to
carry out the vari ous phases of the environnental studies,

all the rest involved in getting construction funds and

approval .
~Q You say those were earlier stages?
A No. | was involved in the earlier stages.
Q In earlier stages?
A Yes.
Q These studies that you had with regard to

| ocation, did you have any question as to feasibility at

some poi nt of public *sewers?
A Sir, at the point 1 left, the feasibility aspect
had not been fully determned. Again, it was a generalized
concept neéessary to apply for funds.

Q But the object was to apply for funds; is
that correct?
A Yész sir.J

Q i Al right. Then under that Circunstance,

|
as Chai rman of the Planning Board, was it reasonable to

change the zoning with the know edge that there coul d be
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public,'semerage, and what kind of tinme frame____
A ~  Yes, sir. 'It was very reasonable to change it be-
cause we had estimates of the quantity of what water, what
our sewage woul d be, and we had estinmates of mhét ki nd of
capaci ties woul d be available to us.

Each of the three communities, and it was obvious
fromthe capacity available, at least the studies at that
time that the capacities that woul d be available, we would

not be able to sewer major portions of the eastern part

“of the~Townshi p.

As a result, the Board, along with the engi neer
and the Council, reviewed this and determned that in
fact the portion of the Township that begins to rise could
not be sewered and as a result again we proposed to nove
it back to an F-2 zone.

Q As | .understand it, on this discussion of
this particul ar étudy that we are.talking about, you were
about to design a new systemthat was —

A lhat's correct.
Q Wien you say there wouldn't be sufficient

capacity, wasn't it within the control of the nenbers to

deci de what mas'the reasonabl e capacity that they woul d

need?

A No, that was controlled by the State and what we

woul d be able to do.
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Q | n ot her ﬁords, the State told you this is
as much as you can buil d?
A fhis;mas dependent on the flow, the out-fall of
the treatment plant.
THE OOURT: I ncluded the town?
THE WTNESS: This would have been in the
Wi te House Station area, Readi ngton Townshi p,
Lebanon.
THE COURT: ' The ot her basin?
;o THE WTNESS:  Yes.
THE COURT:  Not tal king about the dinton
Town basi n?
THE WTNESS: That's correct.
THE COURT: Thank you.
Q ~ b d you know what the flowwas? Wat did the
State say?
A | don't have — 1 woul dn't héve speci fic nunbers,
but the State had determned fromthe flows that woul d be
avai | abl e what we woul d —what - the maxi num capacity of
the plant woul d be,,and when that was back all ocated, it

was actual ly allocated four ways, dinton Township, Lebanon

Bor ough, Readi ngt on Townshi p, the Wite House area, and
the State for the Round Valley recreation area, when that
was allocated, we were limted greatly by the capacity

that woul d be avail abl e to us.
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' Q + And you are saying that allocation was nade

by t he Sttate?

A It was nade by information that was available from

the State. The engineers, we knéew the flows of the stream
at the outfall of th'e treatnment, where the treatnent plant
woul d have been | ocat ed.

Knowi ng that and other information on ‘streamqual ity,

this is engineerinig information which | donft fully under-

st and.

Q "Vél|, | don't want to pursue it except to
ask you where would that information be? Wo would be the
person or body to have information that would lead you to
a concl usion as a responsi bl e pl anning board that this had

to be zoned F52?

A The Townshi p engi neer participated in this study.
Q And did he give you that direction? Wuld
you say he said "Well, it will have to be F-2. ftiat's

the nost capacity we have?"
A No. He said this is the capacity we have and this

is the capacity you need to serve existing housing in the

area, plus sone additional housing, and that could be de-

veloped in there, and that was the limt and therefore
there was nothing else left but to zone —

Q He is the person that told you this is the

State limts?
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A + He is the person that woul d have indicated what
our allocation Q\oul d have been.
" Q Wio is that person?

A Robert Bogart. The nunbers may have éct ual Iy been
generated by Neal Van O eef, who is another engineering
firm

Q Fol | owi ng through on that, if you know, what

has been the result of that study that you partici pated

I n?
A - Wat has resulted fromthat study?
Q Yes.
A dinton Townshi p has renoved thensel ves from par -

ticipation in that facility as far as | know Again, am
only quoting what | read in the newspapers.

Q If Ainton Township renoved itself, in other
words, there's no sewerage there?
A That's correct.

Q So that it is possible, is it not, even
reasonable, for it to be F-2 zoning; is that correct?

MR SUTTON  Again, | think M. Sterns shoul d

cohfine his questions to the period of tine thét

Dr. Hliard was on the Pl anni ng Board, not sone-

thing that he may have read in the newspapers after-

war ds.

Q | certainly have not asked you, and | hope |
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haVen“t_given you the impression that | want you to answer
anything that you don't know of your' own knowl edge.

| amjust trying to follow through on the

~method by which- the Planning Board made basic deci si ons

inthis case, to move fromone acre to two acres.

THE COURT:  Your question is that it is not
even feasible for an F-2 zone. | think it is de-
vel opable in line with what you are driving at of
CR-l.and CR-2. | know where you are going.

Q Dr. Hillard, just to finish this aspect, in
regard to F-1 and F-2, we have done an analysis which is
in evidence here, and | just ask if it sounds reasonable,
in light of your knowl edge during your tenure on the Board,
that the 1962 zoning of the Township had approxi mately 6500
acres of F-2 and the 1974 zoning went to 10,420 acres.

Those are both within one acre. Does that

sound reasonable to you, based on your knowl edge of zoning

changes?

THE COURT: What is reasonable?
Q Does, it sound right, the numbers? Does it
sound correct? Is.that correct?
A It may be. | really don't know the numbers.
Q Would it be correct to say that there was
a substantial increase in F-2 zoning in the 1974 zoning

ordi nance?
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1| A~ Yes, There was a substantial increase in the F-2
2 zone. Thqt has to be viewed in light ‘of the cluster pro-
3 || vision of t he F-2 zoni ng, though.
4 THE COURT: Wiat is that viewed, in what
5 l'ight?
6 THE WTNESS: V& noved fromF-1 to F-2, but
7 under the cluster provisions you can still build
8 on one-acre lots. It would still reduce the density,
9 however .
10 . THE COURT: . In F-2 you didn't have cluster,
1 did you?
12 | THE"WTNESS. Yes.
13 THE COURT: You did have cluster provision
:, 14 in F-27?
15 THE WTNESS. F-2, ther efsA a provision that
16 permts you to put houses on one-acre | ots.
17 You woul d still nmaintain the two-acre density
18 but it would permt you to build on one-acre |ots,
19 shorten your streets, lot frontage, reduce your |and
20 area per house. |
21 THE COURT: You woul d increase the area in
.22 the eastern part of the Township to F-2?
23 TIjE W TNESS: Yes, sir.
24 THE COURT: Wuld it do any good if you
L 25 coul d not sewer it' and you were not capable of hav-




H | | ar d- def - cr oss 127+
1 " ing percol ation? |
N o2 | THE WTNESS: ~ That was & provision that
- 3 ' .'had; to be satisfied to do the clustering. You had

4 to have adequate percol ation. |

'5 . THE CQJRT: What was the probability or

6 | possibility of being able to satisfy it if you

7 di dn't have percol ation there before? How would

8 you get it, just by changi ng the ordi nance?

9 THE WTNESS: ttie geology in the area around
10 ‘here changes dranatically fromone area to anot her
n which makes it difficult to zone specifically on

12 the percolation on a given particular |ot.

13 Wth this provision, if the percolation

14 wasn't there, a person had to build on a two-"acre,
15 and ~if the percol ation was there, you could reduce
16 your |ot size*

17 In fact, Round Valley utilized this concept
18 on an F-2 zone on their Elice tract.

19 MR STERNS: | amvery tenpted to get off on
20 that but | won't. Let ne follow on what you are

21 sayi ng.
- 22

23 | BY MR STER\S:

24 Q In other words —

A | was only on the Board, Sir ---
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' _Q - “Let ne not |eave the subject. Pursuant to
t'hat, you had a control, even with'your two-acre zoning,
to él uster the one-acre, but you had a control to assure
adequat e sewerage just as you told the Judge?'
A Yes.
Q Now, that control was a non-zoning control;
Is that correct?
In other words, you said you got to show
us or you don't get your approval; that you can neet the '
percol ati on requirenents?
A Giat's correct.
Q Wiy coul dn't you zone it for any other
density as long as you had that control ?
In other words, what | amdriving at is that
there are ways, are there not, to control devel opnment be-

cause of |ack of sewerage than zoni ng?

r A There are probably other alternatives, yes.

Q And you have used themin this case?
A And there are brobably ones that we didn't use.

| HE COURT: Just a nonent.
(Discussion off the record.)

(Court adjourns.)

* * *
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