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WARREN. GOLDBERG & BERMAN
A PROFESSIONAL CORPORATION
112 NASSAU STREET

PRINCETON. NEW JERSEY 08540 SUPER R COURT OF NEW JERSEY
(609)924-8900 LAWDI VI SI ON
ATTORNEYS FOR M DDLESEX OOUNT?
Plaintiff
DOCKET-NO,  L- P.W

CIVIL ACTION
GARFI ELD & COWPANY, a

New Jer sey Part nership,

Plaintiff,

VS.
COWPLAINT IN LI EU OF

PRERCGATI VE WRI T o,
MAYCR AND THE TOMNSH P '

COW TTEE CF THE TOMSH P CF CRANBLRY,
a muni ci pal corporation, and the nenbers thereof;
PLANN NG BOARD OF THE TOMSH P COF

CRANBURY, and the nenbers thereof,
Def endant s.
Plaintiff Garfield & Conpany ("Garfield"'), a New Jersey Partnership, wth

offices at 306 Carter Road, ‘R D. 2, Princeton, New Jersey 08540, by way of
conpl ai nt st at es:
TOONT T
1. Plaintiff is the ower of 220 acres *F of land located on Half Acre Road
in the Township of Oanbury, Mddlesex County, New Jersey.
2. Def endant Mayor and the nmenbers of the Township Commttee of the Township
of Oanbury ("Commttee") are sued individually and in their official 'capacity as a

governing body of a nunicipal corporation located in Mddl esex Gounty which is




charged with the responsibility and obligation of developing and anmending zonlj
and related ordinances governing the use of land in the Township of Cranbury.

3. Def endant Pl anning Board of the Township of Cranbury and Its members, vt
are sued individually and in their official capacity, ("Planning Board*
constitute a public body which has a statutory responsibility of examning an
formulating a Master Plan for Cranbury and the Township and for reviewn
devel opment applications. The Planning Board is also responsible for recommendin
changes in the zoning ordinance to the defendant Council. In this capacity, th
Pl anning Board reviewed and reconﬁended approval of t he zoni ng ordi nance chal | enge*
herein prior to its adoption by the defendant Council.

A Plaintiff land is ideally suited for high density devel opnent.

5. It is level and well drained -and has excellent access to both the Net

Jersey Turnpi ke and Route 130.

6. It is also close to the Rossmoor and Cl earbrook residential conplexes and

close to several major industrial facilities.

7. Plaintiff's land is in a growh zone designated in the State Devel opnent
Gui de Pl an.

8. The Cranbury Master Plan also designates plaintiff's land for high
density devel opment and for extension of sewer service.

9. Plaintiff is ready, wlling and able to build a housing devel opment
consisting of approximtely 2000 units and including a significant nunmber of |ow
and moderate income dwelling units in a proportion of approximately .152 to 202 of
total units constructed.

10. On July 25, 1983, defendant Council, by a vote of three to nothing
adopted an ordinance whose short title is "The Land DeQeIoannt Ordi nance of

Cranbury Townshi p" (hereinafter "Ordi nance").



11. Section 4 of the Odinance provides that it shall take effect imediately
upon passage and publication and the filing of a copy thereof with the M ddl esex
County Pl anning Board as provided by |aw

12. The Odinance, purportedly enacted pursuant to NJ-S.A 40:55D1, the
Miuni ci pal Land Use Law ("M.U.")» pl aced pl ai ntiff's property, previously zoned for
high intensity industrial developnent, in a Panned Developnent-Hgh Density

(PD-HD) zone, thus indicating that the defendants still believe high density uses

are still appropriate on plaintiff's property.

13. The O dinance also purports to designate the PD-HD Zone are the one in
which CGanbury will satisfy its obligation to construct |ow and mnoderate incone
housi ng. .

14. However, while the PD-HD provision purports to pernit constvruction of

bl anned devel opnents incorporating a variety of housing types, incl udi ng |ow and
noder at e i ncone housi n‘g, it subjects such devel opments to oner ous condi ti ons that
render infeasible the construction of housing including |ow and noderate incone
units.

15. The maxi mumtheoretically pernmtted density is four (4) HD_LIS per acre or
with the density bonus provided by 150-'SOB(II) five (5) units per écre. Thi s
density is insufficientto render feasible the const>ructi6/n of low and noderate
i ncome housing as proposed by plaintiff.

16. Further, only one unit per two (2) acres can be built as of right.
Construction at higher densities requires purchase of transfer of devel oprent
credits.

17. Specifically three and one-half transfer devel opnent crédits must be
purchased for each acre to be developed in order to obtain the nmaxi num pernitted
densi ty:

150-30B (3) @Qoss density and transfer of devel oprent - credits:
The pernmtted base density shall be 0.5 dwelling units per



acre. Additional density increases at the rate of one (1)
dwel l'ing unit per acre for each devel opnent credit transferred
from the agricultural zone shall be permtted. However* the
maxi mum gross density of the devel opnent shall not exceed four
(4) dwelling units per acre. :
18.  According to 150-16A(l1) of the Odinance a devel oper nust purchase at
| east two (2) acres of land in the agricultural (A-100) zone in order to obtain a
single devel opnent credit. In addition, each such two (2) acre lot nust neet the
sub-division standards for such l[ots which means that it nust be capable of being

supplied with septic systems, be serviced by hypothetical roads, etc. Accordingly,

a given tract of land in the agricultural zone can acconmodate only that nunber of

two (2) acre parcels which could be developed if Athe area were being sub-divided
into two (2) acre lots.

19. As a result of these requirenents, a devel oper nust purchase nore than
seven (7) acres of devel opment rights in the agricultural zone (3-h credits at a
rate of least two (2) acres per credit) in order to achieve the maxi mumdensity of
four (A units per acre in the PD-HD zone.

20. Since, these development rights, even if available for purchase, wll
cost thousands of dollars per acre, the transfer of devel opment credits scheme wil |
significantly increase the cost of construction in the PD-HD zone.

21. Many of the other requirenments set forth in the PD-HD provisions or
incorporated therein by reference will also have a cost generating effect which
will render infeasible the construction of low and noderate incone housing as
desired by plaintiff. These include

(a) the net density (total area less open space and collector streets)

limtations on single-famly detached housing to 4 wunits per acre, single

famly semdetached housing to 5 units per acre, townhouses to 8 units per

acre and multiple-famly and garden apartnent developnents to 10 units per -

acre 150- 30B(4).




(b) Che linmtation on building height to 35 feet, 150-30B(7),

(c) the lintations on inpervious coverage to forty (ACQZ) percent of area,
150- 30B( 6) ,

(d) the sub-division and site plan design standards in Article 16,

i ncl udi ng, but not limted to, the strict limtations on the nunber of units
innmulti-famly structures to six units. O di nance 150- 78(A)-(F).

22. The density bonus provision, 150-30B(l1), provides an insufficient
incentive to mtigate the inpact of these exclusionary provisions since, inter
alia, it only allows construction at five rather than four units per acre, and only
after the transfer of developnent credit and other costly requirements have been
satisfied.

23. Thus the Odinance fails to provide a realistic opportunity for the
construction of any low and noderate incone housing in Cranbury, either to neet
present or prospective regional needs or Oranbury*s present local need for such
housi ng.

24. Def endants have an obligation to provide realistic opportunity for
construction of a fair share of the region's present and prospective region for
housing, since a substantial portion of CGanbury; including the PD-HD zone and
plaintiff's property therein, is located in a growth area as defined in the State

Devel opnent Qui de Pl an.

25. Oranbury also has an obligation to neet the present housing needs of its
i ndi genous poor .

26. In failing to provide realistically for |ow or noderate inconme housing,
the O dinance, passed by defendant Council after approval by defendant Pl anning

Board, violates the Constitution of the State of New Jersey.
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WHEREFORE, plaintiff demands judgment:

1. Declaring the Zoning Odinance wunconstitutional and enjoining

further enforcenent thereof;

2. Appointing a Master to supervise the revision of the Zoning

O di nance of the Township of O anbury;

3. Ganting plaintiff a rezoning of its land and all other necessary

1l ocal approvals including but not limted to site plan, subdivision and building

pernmit approvals so that it can construct a housing devel opment of approxinmately

72000 units including | ow and noderate inconme dwelling units; and

4, Ganting plaintiff costs of court and such -other and further relief

as this Court deens fitting and proper.

COUNT | |

1. Paragraphs 1 through 26 of Count | are realleged as if fully set forth
her ei n.

2.- According to the Master Fan, the A-100 agri’E‘ul“t ural sending zone in
whi ch devel oprment credits nust be purchased has about 3,500 acres.

3. Since plaintiff owns approxinately 220 acrestw it nmust purchase a
theoretical mnimum of 1,540 acres of developnent rights, or nearly one-half (h)
the total in the agricultural zone, in order to develop at four (4) or five (5)
units per acre.

4, In reality, plaintiff wll probably have to purchase at Ileast an
additional 500 acres of rights in order to accommodate non-devel opable |ands,
hypot heti cal roadways and other requirements of the hypothetical sub-division which
nmust be approved bef ore devel opnent credits can be obt ai ned.

5. I n seeking these credits» plaintiff would be conpeting with the owners of

the bal ance of the lands in the PD-HD zone and al so with the owners of property in



the Planned Devel opnent - Medi um Density Zone (PD-MD) established by Article MII of
the Zoning Ordi nance which also allows for purchase of credits.

6. There is no established market for devel opment credits since the
provision of the Zoning Odinance creating them had never previously existed in
Cranbury.

7. Gven this lack of any established market for transfer credits, and the
high proportion of total potentially available credits which plaintiff nmnust
purchase, there is no realistic possibility for devel opnent of plaintiff's property
~at the theoretical maxi numdensities of four (4) or five (5) units per acre.

8. As a result, the realistic densities at which plaintiff will be able to
develop its land are far lower than the four (A qnits per acre or five (5) units
per acre theoretically pernitted by t he Zoni ng Crdf%ance.
| 9. In this respect the Ordinance fails to provide a realistic opportunity
for the construction of any |ow and noderate inconme housing.

10.  The transfer of devel opnent credit provisions of the Odinance are not
severabl e fromthe bal ance of the O dinance.

WHEREFORE, plaintiff demands judgnent:

1. Declaring the Zoning Odinance unconstitutional and enjoining
further enforcenent thereof;

2. Appointing a Master to supervise the revision of the Zoning
O di nance of the Township of Cranbury;

3. Ganting plaintiff a rezoning of its land and all other necessary
local approvals including but not limted to site plan, subdivision and buil ding
pernmit approvals so that it can construct a housi ng devel opnent of approximately
2000 units Including | ow and nmoderate income dwelling units; and

4, Ganting plaintiff costs of court and such other and further relief

as this Court deens fitting and proper.



COUNT 111

1. Paragraphs 1 through 26 of Count |, and paragraphs 1 through 10 of Count
Il are realleged as if fully set forth herein.

2. As is recognized by the Odinance, the predecessor Odinance, and the
Master Plan recognize, plaintiff's property is suitable for high density
devel opnent .

3. Devel opent of plaintiff's property will have little or no inpact on the
carrying on farning in the Agricultural zone.

4. There is no lawful justification for requiring plaintiff to purchase huge

“amounts of farniand devel opnent rights in the agricultural zone before its land can

be devel oped at the high density which It is well capable of supporting.

5. There is no lawful justification for limting residential devel opnent of
plaintiff's property to one (1) dwelling unit for every two (2) acres unless such
farm and devel opnent rights are purchased.

6. The restrictions on the devel opment of plaintiff's land, as described in
this and prior GCounts herein are arbitrary, capricious and without foundation.

7. These restrictions deprive plaintiff any reasonable use of its |and.

8. Accordingly, defendants have under col or ‘of |aw deprived plaintiff of due
process of law in violation of the Fourteenth Amrendnent of the United States
Constitution, A2 U S.C, 81983 and Article I of the New Jersey Constitution of 1947.

WHEREFCRE, plaintiff denmands judgnent:
1. Declaring the Zoning dinance unconstitutional and enjoining

further enforcenent thereof;

2. Appointing a Master to supervise the revision of the Zoning
O di nance of the Townshi p of O anbury;
3. Ganting plaintiff a rezoning of its land and all necessary |ocal

approvals including but not limted to site plan, subdivision and building permt




approvals so that it can construct a housing devel opment of approximtely 2000
units including |ow and noderate Income dwelling units;

4. Awarding damages pursuant to 42 U S C,b81983 and reasonable
attorneys' fees pursuant to 42 U. S. C, $1988; and

5; Ganting plaintiff costs of court and such other and further relief

as this Court deens fitting and proper.

CONT |V
1. Paragraphs 1 through 26 of Count |, paragraphs 1 fhrough 10 of Count I1,
and' paragraphs 1 through 8 of GCount IIl are realleged as if fully set forth herein.
2. The purpose and effect of the transfer of devel opment credit provisions
of the Odinance is to place on plaintiff the financial burden of carrying-out a
bubl ic project, nanely, the preservation of agricultural uses in Qranbury Townshi p.
3. The inmposition of such a burden on plaintiff constitutes a taking of
property for public purposes wthout paynent of conpensation therefor, in violation
of the Fifth and Fourteenth Anendnents of the United States Constitution, 42
US C, 81983 and Article | of the New Jersey Constitution of 1947.
4. The value of plaintiff's property has Been drastically reduced by the
af oresai d O di nance provi sions.
WHEREFCRE, plaintiff denmands judgnent:
1. O dering defendants to pay danages for the inverse condemati on of
its |and.
2. Reasonabl e attorneys' fees pursuant to 42 U.S.C, § 1988; and
3. Costs of court and such other relief as this Court deens fitting and

pr oper .
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CONT V

1. Paragraphs 1 through 26 of Count |, paragraphs 1 through 10 of Count 11,
paragraphs 1 through 8 of Count |11, and paragraphs 1 through 4 of Count |V are
realleged as if fully set forth herein.

2. The transfer of developnment credit provisions of the Odinance regul ate
t he use of |and.

3. Regul ation of land use in New Jersey is governed by the Minicipal Land
Use Law, N.J.S. A 40:55D-| et seq.

4, Al municipal attenpts to regulate land use nusi find authorization in
that Stat ut e.

5. The statute does not mention, let alone authorize, any nmunicipality to
enact a transfer devel opnent credit -schene.'

6. The Township is thus without authority to enact the transfer devel oprent
credit provisions.

7. In enacting these invalid provisions def endants have unl awful Iy deprived
plaintiff of the use of its property under color of law in violation of the Due
Process clause of the Wnited States and New Jersey Constitutions and 42 U S C,
$1983.

VWHEREFORE, plaintiff demands judgnent:

1. Declaring the transfer developnment provisions of the Zoning
Ordinance to be invalid as ultra vires and enjoining their enforcenent;

2. Awarding plaintiff damages pursuant to 42 U. S. C., 81983, and
counsel fees pursuant to 42 U . S. C, 81988; and

3. Costs of court and such other and further relief as the Court deemns

fitting and proper.




CONT VI

1. Paragraphs 1 through 26 of Count |, paragraphs 1 through 10 of OI)unt
paragraphs 1 through 8 of Gount Ill, paragraphs 1 through 4 of GCount |V
paragraphs 1 through 7 of Count V are realleged as if fully set forth herein.

2. fhe transfer devel opnent credit provisions of the Odinance require \
the owner of the land in the agricultural zone file a deed restriction which si
be recorded with the Aerk of Mddlesex County. Odinance 150-16B. The Qdinj
al so makes such restriction specifically enforceabl e.

3. In addition, under the Odinance, the Township Gerk is required to 1
a map showing land from which credits have been transferred and a record of
total approved nunber of credits. Cdinance i50- 16D.

47 After transferral and recording of the credits, pursuant to Towns
épproval, the owner of the land loses all right to use it excebt for agricultu
pur poses.

5. The creation of such restrictions on property rights inherent
ownership is a function of the State Legi sl ature.

6. The creation and designation of forns of iegal instrunents to be recoz
and mapped is also a function of the Legislature.

7. The Legi sl ature has not authorized nunicipalities to create new forns
property rights which divorce the right to use the land from the ownership of
| and.

8. Neither has the Legislature authorized county «clerks to rec
instruments containing such transfers or municipal clerks to develop official n
depi cting them

9. Therefore the enactment of ordinance provisions for the trans

devel opment credits, the filing of instrunents with respect to same and keepi ng
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an official map as to them are ultra vires any regulatory power granted to a
nmuni ci pality by the Legi sl ature.

10. In addition, the exercise of such authority has been pre-enpted by the
| egislative enactnent of statutes, detailed in scope, which are inconsistent with
the right of the nunicipality to develop such new forns of property rights and
provide for their transfer, recording and nmappi ng.

11. In enacting this invalid scheme defendants have unlawfully deprived

plaintiff of the use of its property under color of law on violation of the Due

:Z Process clause of the United States and New Jersey Constitutions and 42 U S. C.,

§1983.
WHEREFCORE, plaintiff demands judgnent:
1. Declaring the transfer developrment provisions of the Zoning
O dinance to be invalid as ultra vires and enjoining their enforcenent;
2. Awarding plaintiff danages pursuant to 42 U S. C, 81983 and
counsel fees pursuant to 42 U . S. C., 81988; and
3. Costs of court and such other and further relief as the Court deens

fitting and proper.

COUNT M |
1. Paragraphs 1 through 26 of Count I, paragraphé 1 through 10 of Count I1,
paragraphs 1 through 8 of Count 111, paragraphs 1 through 4 of Count |V, paragraphs
1 through 7 of Count V and paragraphs 1 through 11 of Count VI are realleged as if
fully set forth herein. ‘
2. In enacting the Odinance, defendants have conbined and conspired to
restrain trade and commerce in the devel opment of property for residential uses.

3. Such conduct of the defendants violates the New Jersey Antitrust Act,
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NJ.S A 56:9-1, et seq.

VWHEREFCRE, plaintiff demands judgnent:

1.

2.

3.

Awardi ng it damages, treble danages and reasonabl e attorneys' fees;
Declaring the Ordinance invalid and enjoining its enforcenent; and

For costs of court and for such other and further relief as this Court

deens fitting and prop'er.

Dat ed:

WARREN, GOLDBERG BERVAN & LUBI TZ
A Prof essi onal Corporation
Attorneys for Plaintiff

By,

cop’\d'd Berman \

Sept enber 7, 1983
Princetqn, New Jer sey
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