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STATEMENT OF THE CASE

After the New Jersey Suprenme Court's reversal and

renand of Urban League of Greater New Brunswi ck v. Borough

of Carteret in Mount Laurel |1, see Southern Burlington County

N.A.A.C.P. v. Munt Laurel Township (Munt Laurel 11), 92 N J.

158 (1983), rev'g, 170 N.J. Super. 461 (App. Div. 1979), the
def endant Cranbury Township adopted a revised zoning ordi nance
on July 25, 1983. The.reafter various | andowners and devel opers
brought a series of ac;ti ons agai nst Cranbury Townshi p, seeking
to invalidate the progi sions of the zoning ordinance dealing
with transfer of deve'l:oprrent of credits as unauthorized by

| aw and invalid under the Munt Laurel doctrine. Morris v.

Cranbury Townshi p, Dkt. No. L-054117-83 PW (Conplaint filed

Aug. 23, 1983); Garfield & Co. v. Mayor & Township Comm ttee

of Cranbury Township, No. L-055956-83 PW (Conplaint filed

Sept. 7, 1983); Browning-Ferris Industries of South Jersey,

Inc. v. Cranbury Townshi p Pl anni ng Board, No. L-58046-83 PW

(Conplaint filed Sept. 14, 1983): Cranbury Townshi p Devel opnent

Corp. v. Cranbury Townshi p Pl anning Board, No. L-59643-83 PW

(Conplaint filed Sept. 16, 1983); Cranbury Land Co. v. Canbury

Townshi p, No. L-070841-83 PW (Conplaint filed Nov. 9, 1983).
These actions have been consolidated for trial with the renand

in U ban League of Greater New Brunswi ck v. Borough of Carteret,

in which the trial court will determne the extent of Cranbury
Township's fair share obligation and whether the revised
ordi nance adopted by the Township on July 25, 1983, fulfills

t hat obligation.



The trial is scheduled for March 19, 1984. This trial
bri ef addresses the issues surrounding the validity of the
revi sed ordi nance's provisions permtting the transfer of

devel opnent credits.



STATEMENT OF FACTS

On July 24. 1983, the Township Commttee of the Township
of Cranbury adopted a new conprehensive zoning ordi nance known
as "The Land Devel opnent O di nance of Cranbury Township" (here-
inafter the "ordinance"” or "Zoning Ordinance"). As part of
its provisions, the ordinance adopted the zoning technique
known as transfer of devel opnment credits. The ordi nance created
an A-100, AgriculturaI}Zone. In the A-100 zone, the only
~permitted uses of note@are}agriculture and single-famly dwellings
with a m ninmum | ot sizé of six (6) acres. See Zoning Odinance
8§8150-13, 150-15(A) (1) . However, the ordinance permts an
owner of land in tﬁéaA-loo zone, in lieu of developing his
or her land, to "transfer its devel opnment potential or credit
to the owner of any land in the PD-MD and PD-HD Zones, for
devel opnent in accordance with the regul ati ons applicabl e
in such zones." 1d. § 150-16.

In order to take advantage of'his option, an owner
of land in the Agricultural Zone nust neet certain requirenents.
First, the owner nmust submt a hypothetical subdivision plat
containing specified information to enable the township zoning
authorities to determ ne the nunber of devel opnent credits
to which the owner is entitled. 1d. 8 150-16(A). After the
nunber of devel opnent credits which the owner nay transfer

has been determ ned and the transfer approved, the owner nust



file a "deed restriction, ina formacceptable to the Pl anning
Board attorney, runhing with the land fromwhich the devel op-
ment credits are proposed to be transferred and restricting

such land to agricultural use and farmbuildings in perpetuity.”
1d. 8 150-16 (B). The deed restrictions so filed are to be
enforceabl e by specific perfornmance at the instance of either
the township or any individual and are to be recorded with

the Cerk of Mddlesex County. Id.

In the PD-MD, Planned Devel oprment - Medi um Density Zone,
the permitted uses include single-fanily dwellings on a mini mum
of two (2) acre lots. [d* 8§ 150-26(A), 150-28(A)(1). Planned
devel opnents, including a mx of single-famly dwellings,
dupl exes, townhouses and apartnents, are also permtted as
a conditional use subject to certain requirenments. |d. §
150-27(B). One of these requirenents provides for a permtted
gross‘density of one (1) dwelling unit per two (2) acres.
See id. § 150-27(B)(3). However, this gross density can be
increased up to threé (3) dwelling units per acre with the
purchase or transfer of transferable devel opnent credits from
the A-100, Agricultural Zone. 1d. Additional density increases
are allowed at a rate of one (1) dwelling per unit per acre
for each devel opnent credit transferred. 1d.

In the PD-HD, Planned Devel opnent-H gh Density Zone,

t he ordi nance again provides for single-famly dwellings on
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a minimmof two (2) acre lots as a permtted use. |1d. 8§8§
150-29(A), 150-31(A)(1). Planned devel opnents, simlar to
those permtted in the PD-MD Zone, are permtted as a conditional
use in the PD-HD Zone, with a permtted gross density of one
(1) dwelling unit per two (2) acres. |d. § 150-30(B) (3).
The permtted gross density of a planned devel opnent can be
increased up to four (4) dwelling units per acre t hrough the
purchase or transfer of dev'el opment credits fromthe Agricul tural
Zone. 1d. Again, additional density ihcreases are permtted
at the rate of one (1) dwelling unit pe’? acre for each devel op-
nment credit purchased or transferred_. 1d.

The regul ations for the PD-HD Zone ‘al so include density
bonuses to encourage devel opers of planned devel opnents to
provi de | ow and noderate income housing. By providing |ower
i ncome housing, a developer may receive a density bonus increase
equal to one (1) additional dwelling unit per acre " above
t he maxi mum ot her w se permitted in the PDHD district." 1d.
8§ 150-30(B)(11). Mreover, where the density bonus raises
the gross density fromfour (4) dwelling units per acre to
five (5 dwelling units per acre, at |least fifteen (15) percent

of all the units in the planned devel opment nust consi st of

| ow and noderate incone housing. 1d.



ARGUNVENT
PO NT |

LI BERALLY CONSTRUI NG THE PONERS CGRANTED
MUNI Cl PALI TI ES BY THE MJUNI Cl PAL LAND USE
LAW CRANBURY TOWNSHI P ENJOYS | MPLI ED
AUTHORI TY TO USE TRANSFER OF DEVELOPMENT
CREDI TS (TAX9) ' TO ACCOWPLI SH THE STATUTORY
PURPOSE OF CONSERVI NG AGRI CULTURAL LANDS
FOR THE BENEFI T OF ALL NEW JERSEY CI Tl ZENS.

A.  Inportance OF Farm and Preservation And
Use O TDCs To Further Such Preservation

Betﬁeeh 1960 and the year 2000, an estimated forty-
seven nillion acres of farmand will be devel oped. Rose,

"The Mount Laurel |l Decision: |Is It Based on Wshful Thinking?"

12 Real Estate L.J. 115, 121 (1983). Much of this land will

be prine agricultural land, which is attractive to devel opers
due to its good drai nage, slight slopes and resistance to
erosion. 1d. However, this decrase in the amunt of farniand
may wel |l have adverse inpacts oh the nation's capacity to
produce food and fibre, and to provide exports for a healthy
international trade balance. Id. at 120-21

These national concerns are reflected in New Jersey's
state policy favoring the preservation of agricultural |ands.
The New Jersey |egislature has found and declared that "the
preservation of agricultural open space and the retention of
agricultural activities would serve the best interests of all
citizens of this State by insuring the numerous social, economc

and environnental benefits which accrue fromthe conti nuation



of agriculture in the Gﬁrden State.” N.J. Stat. Ann. 8§
4:1B-2a) (Wst Cum Supp. 1983) (New Jersey Agricul tural
Preserve Denonstration Act). The legislature further found
that agriculture constitutes "a vital and benevol ent use of
the land which is . . . rapidly disappearing in this, the nost
densely popul ated and highly urbanized State in the nation.”
ld. §8 4:1B-2(b). Inlinewth these findings, the legislature
has concluded that "it is both necessary and desirable to
i mpl ement additional policies, including the creation of an
agricultural preserve, designed to provide for . . . preserva-
tion and retention" of agricultural lands. Id. 8§ 4:1B-2(c).

A federal study recently recommended that if a comunity
wants to protect its farmand, it nust find a way to defl ect
devel opment away from productive agricultural land to areas where

urban growth is nore appropriate. National Agricultural Land

Study, The Protection of Farm and; A Reference Gui debook

for State and Local Governnents 31 (Vﬁshington, D.C., US.
Governnment Printing Ofice (1981), cited in Rose, supra, 12
Real Estate L.J. at 120-21rin.18 & 19). The transfer of

devel opnent credits technique serves as an innovative neans

of achieving this deflection. Transfer of devel opnent rights
(TDR) and transfer of deVeIoannt credits (TDC) prograns are
designed primarily to prevent devel opnent of specified areas,

e.g./historical |andmarks, open space and agricultural | ands,



by directing devel opnent el sewhere. Rose, "The Transfer of
Devel opnent Ri ghts: A Preview of an Evol ving Concept.," 3
Real Estate L.J. 330, 350 (1975). Both the TDR and TDC tech-

ni ques are based on the concept that devel opnent rights at-
tributable to a particular piece of .land nmay be severed and

transferred to another parcel. See Cty of Hollywood v.

Hol | ywood, Inc., 432 So. 2d 1332, 1337 (Fla. 4th DCA 1983).

The nunicipality inplements a TDR or TDC plan by first desig-
nating (1) the area to-be preserved (the "donor" or "preserva-
tion" zone) and (2) the area or areas where the traﬁsferabl e
devel opnent rights (TQRs) or transferable devel opment credits
(TDC's) granted to owners of land in the preservation zone

may be received and put to use (the "receiving"::zones) . Preserva--
tion zone owners may either retain the TDR 6 or TDC s for

use on land they own in the receiving zones, or they may sell

"TDR s or TDC s to developers of land in the receving zone.

See Rohan, Zoning & Land Use Controls § 6.02[2][c] at 6-25

(1983). In this case, the A-100, Agricultural Zone, covering
primarily those agricultural |ands of Cranbury Township desig-
nated for "limted growh" by the State Devel opment Gui de

Pl an, constitutes the preservation zone. The PD-MD, Pl anned
Devel opnment - Medi um Density Zone, and PD-HD, Planned Devel opnent -

Hi gh Density Zone, are the "receiving" .zones.

In a "mandatory” TDR pl an, zoning restrictions are



i nposed mandating preservation of the "donor" zone in exchange
for the automatic grant of TDR s. An exanple of a "mandatory"

TDR program can be found in Fred F. French Investing Co.

v. City of New York, 39 NY.2d 587, 350 N E. 2d 381. 385

N.Y.S. 2d 5, appeal dismssed, 429 U S. 990 (1976). A 1972

anmendnment to the New York Gty Zoning Resolution rezoned two
private parks in an apart ment conpl ex as public parks and
granted the omnersf of the private parks transferabl e devel opnent
rights useable in.-other areas of m dtown Manhattan designated

as "receiving Ioté." The New York Court of Appeals invalidated
the zoning amendnent as an unreasonabl e exercise of the police
power because it ""destroyed the econom c val ue of the property.”
385 N.Y.S.2d at 12. The court enphasized that the transfer

of devel opnent rights was "nmandatory under the anmendnent."”

| d. ("By conpelling the owner to enter an unpredictable rea

estate market to find a suitable receiving lot for the rights,

or a purchaser who would then share the sanme interest in using
addi ti onal devel opnent rights, the anmendnent renders uncertain

and thus severely inpairs the value of devel opnent rights

before they were severed") (enphasis added). Thus, a nmunicipality
must not couple a mandatory TDR plan with harsh restrictions

Wi thin the preservation zone, as the resulting schenme may

violate fourteenth amendnent rights of -property owners. Marcus,

"A Conparative Look at TDR, Subdivision Extractions and Zoni ng
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As Environnmental Preservation Panaceas: The Search for Dx. Jekyll

Wthout M. Hyde," 1980 Urban Law Annual 3 46 (1981).

Cranbury Township has avoided this pitfall by adopting a
TECor "voluntary" TDR plan. This plan allows |andowners in the
farm preservati on zone a reasonable use of their land for
ei ther agricultural purposes or large |lot residential devel opnment.
In addition, the plan WPkei participation by farnm and owners in
the transfer of their devel opnent credits purely voluntary.
If, and only if, an owner of land in the preservation zone
chooses to transfer his or her devel opnent credits, the ordi nanace
extracts, as a quid pro quo, the recordation of a restrictive
farmpreservation easenent. A simlar voluntary TDR pl an
for agricultural land preservation has been adopted by Mntgonery
County, Maryland. Burch & Ryals* "Land Use Controls: Requiem
for Zoning and O her Miusings on the Year 1982," 15 The Urban
Lawyer 879, 892-94 (1983) (summarizing provisions of ordinance).
Mor eover, a voluntary TDR schene designed}to conserve beach
front property was recently upheld agai nst constitutional attack

by a Florida appeals court. Gty of Hollywod v. Hollywod, Inc.,

supra, 432 So. 2d at 1337-38.

The TDC techni que vsnpl gyea by Cranbury Township enjoys
several inportant advantages over the traditional zoning nethods
for preserving agricultural |ands, nanely large-lot zoning

and zoning areas exclusively for agricultural use. Both large
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| ot zoning and exclusive agricultural zoning are subject to
subsequent zoning anendnents that rel ease agricultural |ands

for devel opnent. By contrast, the restrictive farmpreservation
easenent extracted by the Cranbury Township zoning ordi nance

in exchange for a voluntary transfer of devel opnent credits

run with the land in perpetuity. |In addition, the TDC techni que
provides the township with a third alternative-to either the
risk that very restrictive, exclusive agriculfural zoning w ||
be struck down as an unconstitutional "tmdngﬁf or the expensive
proposition of purchasing farnm and preservatibn easenent s.

See Foster, "The Transferability of Devel opment Rights," 53

U Colo. L. Rev. 165 166-67 (1981).

Finally, the TDC techni que counteracts the "wi ndfal | 's
and wi peouts” phenonenon created by the use of nore traditiona
zoni ng net hods. \Whenever |ocal governnment regulation restricts
the right to develop certdin properties, an inportant el enent
of value of these lands is "wiped out.” On the other hand, the
remai ni ng properties in-the community enjoy an increase in val ue
in proportion to the | oss of devel opnent potential in the regu-
| ated areas, receiving a "windfall" in the process. See Marcus,

sugra, 1980 Urban Law Annual at 14. The sale of devel opnent

credits by the.property owners -in the preservation zone is
designed to mtigate the windfalls and w peouts created by

agricultural preservation zoning by forcing developers in
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other areas to pay for these credits in order to build at
addi tional densities. Id.

In short, the preservation of agricultural |ands under-
taken by the township is in accord with both national interests
and state policy. The innovative TDC techni que adopted by the
township for acconplishing this objective serves to defl ect
urban and suburban growth away fromprinme agricultural |ands
while assuring that owners of land in the farmpreservation
;zone are fairly conpensated for the loss of the right to devel op

“their properties in the future.

B. Inplied Authority For The Use O TDC s
The New Jersey Constitution mandates the |iberal con-
struction of nunicipal powers in the follow ng | anguage:

The provisions of this Constitution
and of any |aw concerning municipal corpora-
tions forned for |ocal governnent, or con-
cerning counties, shall be liberally construed
in their favor. The powers of counties and
such nuni ci pal corporations shall include not
only those granted in express terns but
al so those of necessary or fair inplication,
or incident to the .powers expressly conferred,
or essential thereto, and not inconsistent with
or prohibited by this Constitution or by |aw

N. J. Cohst, art. IV, 8 11:., fl 11 (1947). In light of this

constitutional provision, laws granting authority to municipalities
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are to be construed broadly and liberally. E.g., Hone Builders

League of South Jersey, Inc. v. Township of Berlin, 81 N.J.

127, 137 (1979); Union County Park Comm ssion v. County of Union,

154 N.J. Super. 213 , 227 (Law. Div. 1976) ("The intention of
this provision was to reverse earlier judicial decisions that
grants of power to political subdivisions be construed narrow

ly"), aff'd per curiamo.b., 154 N.J. Super. 125 (App. Div.),

cert, denied, 75 N.J. 531 (1977). Moreover, in the Minici pal

Land Use Law, N. J.S. A 8 40:55D-1 et seq. (West Cunﬁ Supp.
1983), the Legislature has explicitly adopted this Brinciple

of liberal construction. 1d. § 40:550-92? State v. CI|.B

International, 83 N.J. 262, 273 n.6 (1980).

One of the express purposes of the Municipal Land Use
Law (MWL) is "[t]o provide sufficient space in appropriate
| ocations for a varity of agricultural, residential, recrea-
tional, commercial and industrial uses and open space .
according to their respective environmental requirenments in
order to neet the needs of all New Jersey citizens. " N..J.S A
8 40:55 D-2(g) (Wst Cum Supp. 1983). - Another purpose is
"[t]o pronote the :.conservation of open space and val uabl e
natural resources and to' prevent urban sprawl and degradation
of the”environment through inproper use of land." [d. § 40:55D
2(j). The statute grants nunicipalities broad powers to adopt

zoni ng ordi nances cont ai ni ng proVisions that "regulate the
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nature and extent of the use of land for trade, industry, resi-

dence, open space or other purposes." 1d. 88 40:550-62, 40:55D
65(a) (enphasis added). See Fischer v. Bedm nster, 11 N.J.

194, 201-02 (1952) (upholding nmunicipality's zoning ordi nance
prescribing five-acre mnimumlots for residential construction
in rural areas as a lawful and constitutional exercise of the
muni ci pality's power under zoning enabling act to regulate

"the nature and extent of the uses of |and").

j& The transfer of devel opment credits technique (heréin-
aftér the TDC technique) nerely anobunts to a nore creative
means of regulating the extent to which agricultural land., and
the lands in the "receiving" zones, may be deVeIoped. Al t hough
no provision of the Minicipal Land Use | aw expressly authorizes
Cranbury Township to enploy the TDC techni que, the power to
use this technique may be necessarily or fairly inplied from
its express power to regulate "the nature and extent of the
uses of land" fdr the statutory purpose of conserVing agricultura
| ands.

Whil e the question presented here is one of first im
preésion in New Jersey, inplied powers to regulate |and sub-
di vision and | and use have :previously been recogni zed by the

New Jersey courts. In Divan Builders, Inc. v. Planning Board

of Townshi p of Wayne, 66 N.J. 582 (1975), the question presented

was whet her the Minicipal Planning Act N.J.S. A 8§ 40:55-

1.1 et seq. (West repealed 1976), authorized a nunicipality
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to enact an ordi nance enpowering a planning board to condition
subdi vi si on approval upon a developer's installation of off-
site drainage inprovenents. Wiile N.J.S.A § 40:55-1.21 (Vest
repeal ed 1976) authorized the conditioning of subdivision
approval on the installation of those inprovenents which "the
muni ci pal governing body may find necessary in the public

interest,” the statute made no speqific reference to off-
site inprovenents.

Neverthel ess, the New Jersey Supreme Court determ ned
that !"this om ssion does not precfhde a determ nation that
the Pl anning Act authorizes nunicipalities to adopt both on-
site and off-site inprovenent or di nances. " 66 N.J. at 595.
Pointing to N.J. Const, art. IV, 8 VII, $ 11 (1947), and a
statutory provision simlar to N.J.S. A 8 40:55D 12 (VWest

Cum Supp. 1983), see N.J.S. A § 40:55-1.3 (Wst repeal ed

1976), the:court reasoned as foll ows:

In our judgnent, the constitutiona

and legislative direction to resolve
guestions of nunicipal authority broadly

in favor of the local unit, conpels the
conclusion that, by necessary inplication
N.J.S. A 40:55-1.21 enpowers a planning
agency to require both on-site and off-site
i mprovenents of the physical character

and type referred to in N.J.S. A 40:55-1. 20
and N. J. S. A, 40:55-1.21, including off-
site inprovenents nade necessary by reason
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of the subdivision's effect on I|ands

ot her than the subdivision property,
provided that the agency acts pursuant

to a valid local ordinance containing suit-
abl e standards governing construction and
installation of inprovenents.

1d. at 596 (enphasis added and citation omtted).

| The court'found this conclusion to be further buttressed
by considerationsf of public policy underlying the Mini ci pal
" Pl anni ng ‘Act . “Tﬁé?Court sai d: |

The public interest is no |ess sub-

stanti al fn the . . . context of [of off-

site inprovenents] since in either case the

alternative to devel oper installation of

the required inprovenents is municipal construction
~at public expense. W are satisfied that the in-
~clusion of off-site inprovenents in the éuthority

granted by N»J.S. A 40:55-1.21 conports with

the overal | | egi sl ative purpose to require de-

Velopers in the first instance to assume the
“legitimte expenses of subdivision. " i

1d. at 596-97 (footnote omtted). It was not until after the
QLZQQ deci si on had been handed down that the state |egislature
f'eﬁgéféd, as bart of the MLUL, enabling |egislation expressly
h'ahfﬁéfizingﬁ; the extraction of off-site inpquenents from

f»Sﬁbdiyjsion,developers. See N.J.S. A 88 40:55D39(a) and

"-.4‘2-~(_\l"/\és't Cum Supp. 1983).
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A broad view of a nunicipality's powers under zoning

enabling legislation was |ikew se taken in State v. CI|.B

International, supra. 1In C1.B. International, a borough

adopted an anmendnent to its zoning ordinance requiring a |and-
lord to obtain a new certificate of occupancy every tine an
apartment becane vacant. The zoning anendnent enpowered
t he borough's building inspector to issue certificates of
occupancy indicating conpliance with both zoning code provisions
and "such other ordinances of the Borough of Little Ferry
as may be applicable.” The defendant |andlord re-rented
an apartment wi thout obtaining a certificate of occupancy,
after issuance of the certificate was refused because the
apartnent's defective toilet flush system had not been repaired.
In a prosecution for violation of the ordinénce, the I andl ord
argued that the ordinance was invalid because, inter alia,
a nunicipal zoni ng ordi nance could not be used to enforce
heal th regul ati ons applicable to rental housing.

Al t hough the MLUL nowher e expressly provided for the
use of a zoning ordinance to enforce housing regul ations,
the New Jersey Suprenme Court upheld the ordinance. It set
forth the fdllomﬁng three requirenents for determ ning whether
t he ordi nance was a valid enactnent:

To be valid, "ordinances adopted under
the zoning enabling act nust bear a real
and substantial relationship to the regulation
of land within the municipality. They nust
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al so advance one of the several purposes
specified in the enabling statute." :
Finally, the zoning provision nust advance
an aut horized purpose in a manner permtted
by the Legislature

83 N.J. at 271-72 (citations omtted). Wile essentially
conceding that the first two requirenments had been nmet, the
| andl ord focused its challenge on the third requirenent.

: The court found "direct authorization" for enforcing
hou%ing Tegulations in the zoning enabling law. 1d. at 273.
It ﬁointed to authority for the "[e]stablish[nment], for particular
uses or class of uses, [of] reasonable standards of performance
and standards for the provision of adequate physical inprove-
ments . . . ." NJ.S A 8 40:55D65(d) (Wst Cum Supp. 1983).
It found the definition of "standards of perfornmance” to be
broad enough  to enconpass muni ci pal healfh regul ati ons
goVerning rental housing. See id. § 40:55D-7. Consequently,
a municipality could enforce its housing code ‘as part of its
zoning schene, provided the "standards of -performance” were .
reasonable. 83 N.J. at 273. |

Justice Schreiber dissented, construing the term

"standards of perfornmance" as used in § 40:55D-65(d) as
relating solely fo noi se levels, glare, lévels of vibration,
and the like. 1d. at 278. The mgjority opinion responded
to Justice Schreiber's construction of the term "standards of

per f or mance" by sayi ng:
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Qur Brother Schreiber's narroe inter-
pretation of "standards of performance,"
post at 278 (Schreiber,- J. , dissenting), is
inconsistent with the constitutional nandate
that "any |aw concerni ng nunici pal corporations
* * * shall be liberally construed in their
favor." N.J. Const. (1947), Art. |V, § 7,
par. 11; see Divan Builders. Inc. v. Planning
Bd. of Wayne Tp., 66 N.J. 582, 595, 334 A 2d
30 (1975); . . . The Legislature has explicitly
adopted this principle of I|iberal const ructi on
for the Minicipal Land Use Law. N,J.S.A *
40:55D-92. Such a construction permts a -f
zoni ng ordi nance to enforce "standards of
performance” found in other existing ordi nances.

273 n.6 (sone citations omtted).

Most recently, in Matter of Egg Harbor Associ ates

(Bayshore Centre), 94 N.J. 358 (1983), the New Jersey high

court concluded that the Departnent of Environnental Protection

had t he power under the Coastal

Area Facility Review Act

( CAFRA) ,

N.J.S.A §§ 13:18-1 et seq., to condition approval of a proposed

devel opnent within the coastal
a certain percentage of
Al t hough acknow edgi ng t hat

"to protect the unique and fragile coasta

zone on the construction of
| ow and noder ate incone housing units.
the -primary -purpose of CAFRA was

zones of the State,"”

94 N.J. at 364, the court found that the authority to inpose

“fair

Act's

share" housing conditions could be inplied fromthe

mandate that the coastal zone be "dedicated to those
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ki nds of |and uses which pronote the public health, safety
and wel fare." N.J.S. A § 13:19-2 9West 1979).
In reaching this conclusion, the court said:

Enabling statutes delegating to nunicipali-
ties the power to enact ordi nances topronote
the health, safety, and general welfare in
the context of |and use regulation should
be given "an expansive interpretation."”

Wth respect to the scope of nunicipal |and

use regul ations, the general welfare includes
zoning for planned housing devel opment for

the elderly, Shepard v. Wodland Tp. Committee
and Planning Bd., 71 N.J. 230, [237-38] (1976),
and a trailer park for the elderly. Taxpayers
Ass' n of Weynouth Tp. [v. Weynmouth Tp., 80 N.J.
6, 32 (1976)] :

The nessage is clear. State and nunici pa
bodi es that have the power to control |and
use for the health, safety, and general welfare
may use that power to create housing opportuni -
ties for the poor.

94 N.J. at 366-67 (enphasis added); see al so Southern Burlington

County, N.A. A C.P. v. Munt Laurel Township (Munt Laurel 11),

92 N.J. 158, 271 (1983) (in fulfilling Mount Laurel obligation,

"inclusionary devices such as density bonuses and mandat ory
set - asi des keyed to. the construction of |ower incone housing,
are constitutional and within the zoning power of nunicipality").

Wth respect to Shepard and Taxpayers Association of
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Weynout h Township, cited in support of the court's reason-

ing in Egg Harbor Associates, it should be noted that express

authority for senior citizen comunity housing did not becone
effective until August 1976, well after the ordi nances i nvol ved
In those two decisions were enacted in 1973 and 1971, res-
pectively. See MLUL, N.J.S. A § 40:55D-2(_|) and -65(g) (Vest
Cum Supp. 1983). The New Jersey Suprene Court relied solely
on the general welfare proQision of the brior zoni ng enabling
act, N.J.S. A 88 40:55-30 Q# seq. (Vest repealed 1976), in up-

hol di ng the ordi nances, dee Shepard v. Wodl and Townshi p

Committee & Planning Board, supra, 71 N.J. at 237 &.n.5;

Taxpayers Assocfation of Weynmout h Township, supra, 80 N.J. at

36 52-54.
Two | ower court decisions also support an expansive
reading of a nmunicipality's inplied powers in-the |and use

cont ext . In Chrinko v. South Brunswi ck Townshi p Pl anni ng

Board, 77 N.J. Super* 594 (Law Div. 1963), the plaintiff
devel oper contested the validity of two zoning ordinénces
permtting cluster or open space zoning. Under the terns of
t he ordi nance, a subdivision devel oper could, with planning
‘board approval, reduce m ninumlot sizes by 20% to 30% and
nininun1ffontages by 10% to 20%if he deeded 20% to 30% of

t he subdivided tract for parks, school sites and other public

pur poses.
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The court held that the nunicipality had the power to
engage in cluster or density zoning by virtue of N J.S. A
8§ 40:55-30 (West repealed 1976), providing that a municipality
may

»* * * reqgulate and restrict the height

nunmber of stories, and sizes of

bui | di ngs, and other structures, the

percentage of lot that nay be occupi ed,

the sizes of yards, courts, and other

open spaces, the density of popul ation, >
and the |ocation and use and extent of _ /{
use of buildings and structures and |and

for trade, industry, residence, or other -
pur poses. "

The court reasonsed as foll ows:

Al t hough the state zoning |aw does not
In so many words enpower nunicipalities
to provide an option to devel opers for
cluster or density zoning, such an ordi nance
reasonably advances the |egislative purposes
of securing open spaces, preventing over -
crowdi ng and undue concentration of popul a-
tion, and pronoting the general welfare.

77 N.J. Super, at 601.

In support of this conclusion, the court enphasized
t he inadequacy of traditional zoning techniques to effectively
deal with the problens of providing for adequate open space

and sites for public facilities:



-23-

Zoning ordinances in rapidly grow ng
muni cipalities may be founded on an out-
noded concept that houses will be built
one at a tinme for individual owners in
accordance with zoning regul ations, wth
| atitude for variances in hardship or other
exceptional cases, and that the municipality
can take steps whenever- warranted to acquire
school, park and other public sites. Such
a gradual and controlled devel opment is not
practicable in many nunicipalities today.
Confronted with a subdivision plan for
several hundred hones in a tract neeting
all water drainage, sanitation and other condi -
tions, a municipality nust anticipate schoo
needs but w thout |ands set aside for that
purpose; it nust anticipate a |arge popul ation
concentration-wi thout recreation areas, parks
or green spaces, or lands for firehouses or
ot her public purposes. Cluster or density
zoning is an attenpted sol ution, dependent,
as set up in the South Brunsmﬁck'zbning
ordi nance, upon the agreenent of the |arge-
scal e devel oper whose specific nonetary benefit
may be only that he saves on street installation
costs.
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1d. at 601-02. The court further found support for its

decision in the "presunption of validity attaching to zoning
as well as other legislation . . . and the liberal construc-
tion to be accorded to the powers of nunicipal corporations,

i ncluding those granted by necessary or fair inplication or

incident to those expressly conferredl under N.J. Const. Art.

IV, 8 VIl, par. 11." |d. at 602 (enphasis added).'

It was not until. sone years after Chrinko was deci ded
that the New Jersey |egislature passed the Minicipal Planned
Uni t Devel opnment Act of 1967, N.J.S. A 88 40:55-54 et seq.
(West repeal ed 1976), expressly authorizing PUD cluster-type
zoning. See also N.J.S. A 8 40:55D-65(c) (Wst Cum Supp. 1983)

(present authorization of PUD and cluster zoning). The Chrinko
holding was expressly followed by the Maryl and Court of Appeals
I n upholding a county resolution providing for cluster devel op-
ment under enabling legislation "alnost identical in its re-

| evant provisions" to that relied on in Chrinko. Prince George' s

County v. M & B Construction Corp., 267 Md. 338, 297 A 2d 683,

693794 (1972) (resolution provided for the exercise by the
county governi ng body of. subdivision powers "well wthin such
power s al readyconferred upon it by the rel evant enabling

| egislation)."

Finally, .in Mitlack v. Board of Chosen Freehol ders of

County of Burlington, 191 N.J. Super. 236 (LawDiv. 1982),

the court determned that the defendant county board of free-

hol ders di d not act beyond the powers conferred upon it by



- 25-

t he Pinelands Protection Act, N.J.S.A 88 13:18A-1 et seq., in
deciding to purchase and sell Pineland Devel opnent Credits

(PDC s) created by the state Pinelands Conm ssion. Pursuant

to NJ.S.A 8 13:18A-8 (West Cum Supp. 1983), the Pinel ands
Comm ssion drafted a conprehensive managenent plan (CW)
for land use in the Pinlands. The CW adopted by the Pinel ands
Conmm ssion created a devel opnent credit program whereby |and-
owners .in restricted areas would be allocated credits that could
be purchased by Iéndomners in growh areas in order to gain bonus
residenti al densj?ies. The CWP envisioned that |ocal govern-
mental units moufd be the principal mnagenent entities for

inpl enenting the plan in line with the legislative directive
that the CW "[i]include a policy for the use of State and
| ocal police power responsibilities to the greatest extent
possible.” 1d. § 13.-18A-8(d) (2) .
... After the CW was approved, the Burlington County. Board

of Freehol ders adopted a resolution creating the Pinel ands. .
Devel opnment Credit Exchange. The resolution authorized the
Exchange to use the proceeds of a $2,000,000 bond issue to
purchase PDC s in exchange for recorded conservati on easenents
to run in perpetuity. The resolution further authorized the
board of freeholders to sell PDC s in a public manner as pro-

vi ded by applicable statutes and to use the proceeds fromthese
. sales to buy additional PDC s or direct conservation easenents.
I n holding that the board of freeholders' pur chase and

sale of PDC's was not ultra vires, the court pointed to N.J. Const.
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art. 1V, §VIl, 511 (1947), and N.J.S.A. § 13:18A-29 (Vest
Cum Supp 1983) , nandating a |liberal construction of the
Pi nel ands Protection Act. The court héld that the power to
buy and sell PDC s could be inplied fromthe statutory direc-
tive encouraging the participation of |ocal governnments-in the
i mpl enent ati on of the CMP. 191 N.J. Super at 253 ("A 'fair
i mpl i cation? of the directive to inplement the CVP is the power
to buy and.sell PDC s)."

In view of the above case autHority,, t he power to enpl oy
the transfer of devel opment credits;iechnique may be fairly
or necessarily inplied from or nayfbe consi dered incident to
the townshi p' s express power to 'Aregulate the nature and extent
of ' the use of land for trade, indusfry, resi dence, open space or
ot her purposes.”™ N.J.S. A 8 40:55D65(a) (Wst Cum Supp. 1983).
Al t hough the MLUL does. not in so many words authorize enpl oynent
of the TDC Techni que, the use of the technique to deflect sub-
urban growth away fromthe township's agricultural preservation
zone reasonably advances - the |egislative. purposes of conserving
farm and, creatihg open, space, préventing urban sprawl and pro-
noting the general welfare. Id. § 40:55D-2(a), (9) & (j). Be-
cause nore traditional zoning techniques are inadequate to
deal with the problem of effectively preserving agricultura
| ands :in the -face of burgeoning suburban growth, an expansive
Interpretation of the tomﬁshipﬁs zoning powers iS. necessary to

acconplish this objective, an objective in furtherance of express
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state policy. See N.J.S.A._ 8 4A I B-2 (West Supp. 1983).

That the TDC technique is a novel solution to the

probl em of farm and preservation should not preclude its use

by nmunicipalities. As the decisions in Divan, Shepard, Tax-

payers Associ ation of Weynouth Townshi p and Chrinko denonstrate,

New Jersey nunicipalities often have experinented with novel

t echni ques of |and use and. subdivision control |ong before

state |l egislation expressly authorizing those techniques is
finally enacted. Yet, these experinents have been upheld as
valid exercises of the municipalities' zoning powers.. As the

New Jersey Suprene Court explained in upholding a |local rent con--

trol ordinance as not ultra vires, the liberal rule of construc-

tion applied to nunicipal powers "reflects a need . . . that
| ocal governnent be equipped to deal with matters of |oca
concern which, if left to state action, m ght not be net

expeditiously or at all." Ingananbrt v.'Bbrough of Fort

Lee, 62 NJ. 521, 533 (1973).

Asi de from the New Jersey authorities discussed above,
~at | east one out- of. state court has held that nunicipal zoning
authorities have inplied power to utilize transferable devel op-

ment rights. In Dupont Circle Citizens Association v. District

of Col unbi a Zoni ng Conm ssion, 355 A 2d 550 (D.C. 1976),. ;.. .,

the ‘D.C. Zoning Conm ssion approved a.final application for a
pl anned unit devel opnent calling for the. sale and transfer of
devel opnent rights fromthe Colunbia Hi storical . Society to the

PUD devel oper in order to neet the floor area ratio:.. (FAR
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requi renents of the D.C. Zoning Regul ations. As a'result of
the transfer of devel opnent rights, the totaIAdensity of the
PUD woul d be |less than the maxi numpermtted in the
appl i cable zoning. Moreover, the Colunbia Hi storical Society,
owner of the Christian Heurich Menorial Mnsion |ocated within
the PUD, woul d be nade nmore financially secure, thereby assur i.rg
its continued operation and the~preserVation of the historical
mansi on with its garden and open.spaces. On appeal, the petitioner .
citizens® association argued that pernitting the transfer of
devel opnent rights to pronote historical preserVation constituted
an "abuse or stretching of the Conmm ssion's authority."

In rejecting the -association's contention that the -
D.C. Zoning Act did not permt the Comm ssion to approve a
transfer of devel opnent rights within a PUD, the D.C. Court of
Appeal s,. after, hoting that "petitioner provides us with, no | ega
- support for its position," 355 A 2d at 556, pointed to the
followi ng two. sections of the Act*. as authorizing the Conm ssion's
- action:

To pronote the health, safety, norals,
conVenience, order, prosperity, or genera
wel fare of the District of Colurbia and its
pl anni ng and orderly deVeIopnent~as t he nati onal
capital, the-Zoning Conmmi ssion created by section
5-412, is hereby enpowered, .in accordance with the
condi ti ons and procedureés, ‘specified in: sections
5-413 ..to 5-428, to regul ate -the |ocation,
hei ght, bulk,, nunber of stories and size of
bui | di ngs. and ot her . structures, the percentage of
| ot which may be occupi ed, the. sizes of yards,

courts, and other open spaces, the density of
popul ati on, and the uses of buildings, structures,
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and land for trade, industry, residence,
recreation, public activities, or other pur-
poses . . . . [ 8§ 5-413. ]

Such regul ations shall be . . . de-
signed to | essen congestion in the street,
to secure safety fromfire, panic, and other
dangers, to pronote health and the genera
wel fare, to provide adequate light and air,
to prevent the undue concentration of popu-
| ati on and the overcrowding of land, and to
pronote such distribution of popul ati on and
of the uses of land as would tend to create
conditions favorable to health, safety, trans-
portation, prosperity, protection of prop-
erty, civic activity, and recreational, educa-
tional, and cultural opportunities .

[8 5-414.]
| d. The court then explained its holding as foll ows:
[T]he Act . . . grants the Comm ssion a

broad general authority .

This grant of authority is not materially
unlike the first three sections of the Standard
State Zoning Enabling Act, drafted and distri-
buted by the United States Departnment of Com
merce in the 1920's. It represents a broad
grant of authority with an item zation of the
mai n_purposes of zoning.

Id. (enphasis added & footnote om tted).
The New Jersey MLUL simlarly grants Cranbury Township

broad authority to "regulate the nature and extent of the use of
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| and for trade, industry, residence, open space or other
purposes,” N.J.S. A 8 40:55D-65(a), authority that can be
used for any one or nnre'of the purposes itemzed in
N.J.S.A 8 40:55D-2. The transfer of devel opnent credits
provided for in the township's zoning ordi nance represents
a valid exercise of its broad grant of authority for the
aut hori zed purpose of agricultural preservation.

Qut-of -state courts have al so upheld the use of num
erous ot her zoning teéhniques and growth controls as inpliedly
authorized.by,zoning gnabling acts and other statutes. Ex-

anpl es include "sIOM/gromﬂh" ordi nances, Sturges v. Town of

(hilipark. 380 Mass” 246, 402 N. E. 2d 1346, 1350-51 (1980)
(ordinance limting fate of issuance of building permts for
residential construction over ten-year period upheld despite
absence of express statutory |anguage authorizing time controls);

Beck y, Town of Raynond., 118 N. H. 793, 394 A 2d 847, 849 (1978)

("The power to restrict and regulate.population density necess-
arily inplies the authority to direct and control popul ation

growth"); _Golden v. Planning Board of Town of_ Ramapo, 30 N.Y. 2d

359, 285 N.E.2d 291 , 334 N.V.S.2d 138, 146, appeal disnissed, 409

U.S. 1003 (1972) ("The power to restrict and regulate . . . in-
cludes within its grant, by way of necessary inplication, the
authority to direct the growh of population for the purposes
indicated [in the. statute], within the confines of the township");

- special permts, zZyklav. Gty of Crystal, 283 Mnn. 192, 167
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N.W2d 45, 49 (1969), "floating zones" (special detailed use
districts of undetermned location in which the proposed ki nd,
size and form of structures nust be preapproved before being

established at a particular |ocation), Sheridan v. Pl anning

Board of City of Sténford, 159 Conn. 1, 266 A 2d 396, 405

(1969) (langauge of city's zoning enabling act js.sufficiently

broad to create floating zones); Belleneade Co. v. Priddle,

503 S.W2d 734, 738 (Ky. 1973) (langage of Kentucky zoning en-

abling act is sufficiently broad to provide forffloating zones

I n formof. neighborhood devel opnent units); Coéfello v. Sieling,

223 Md. 24, 161 A 2d 824, 826 (1960), the-inpoéition of parkl and
dedi cation requirenents and in |ieu fees on=subdividers, Jordan v.,

Village of Menononee Falls, 28 Ws: 2d 608, 137 N.W2d 442, 446-

47 (1965); Coulter v. City of Rawins, 662 P.2d 888, 901 (Wo.

1983) (power to adopt parkland dedi cati on ordi nance coul d be
fairly inplied fromcity's express powers to hold and acquire
property for parks and to plan, zone and regul ate devel opnent),
and the levying of connection fees on. new devel opnent to of f set
the cost of projected water and sewer inprovenents. City . of

Arvada v. Gty & County of Denver, Col o. . 663 P.2d

611, 614-15 (1983); Coulter v. Gty of Rawlins, supra, 662 P.2d

at 900. Along with Dupont Circle, these out-of.-state authorities
. strongly indicate that Cranbury Township has inplied authority to
use the TDC technique to preserVe ité.agricultural | ands fromthe

pressures of: suburban grow h.
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Nor does Cranbury Township lack the authority to acquire
and hold restritive farmpreservation easenents. The New Jersey
Constitution expressly authorizes nunicipalities to acquire al
easenents upon private property as may be needed for any public

use. , N.J. Const, art. 1V, 8VI, $3 (1947). 1In Matlack v.

Burlington County Board of Chosen Freehol ders, supra, the court

inmpliedly held that the county had the power under this consti-
tutional provision to acquire pinelands, conservation easenent.
191 N.J.. Super, at 258.

To. summari ze Cranbury Township enjoys the power to use
the TDC techni que for the purpose of agricultural |and preser-
vation by necessary or fair inplication fromits broad authority
under the MLUL to "regul ate the nature -and exteht of the use of
land." This conclusion finds, support in the liberal rule of con--
struction mandated by N.J. Const, art. IV, VII, 5 11 (1947) and
N.J.S. A 8§ 40:55D-92 (West Cum Supp. 1983);: state policy favor-
ing agricultural |and preserVation, and the failure of nore

traditional zoning techniques to effectiVer conserve farn and.
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PO NT 2

THE TDC PROVI SIONS OF THE TOMSHI P''S ZONI NG
ORDI NANCE ARE CONSI STENT W TH THE TOMSHI P* S
MI'. LAUREL OBLI GATI ON, WHI CH PERM TS ZONI NG
FORAGRI CULTURAL AND CPEN SPACE PRESERVATI ON SO
LONG AS A MUNI Cl PALI TY ADEQUATELY PROVI DES FCOR
ITS FAIR SHARE OF LOW AND MODERATE | NCOMVE
HOUSI NG IN THE TOMNSH P''S "GROMH' AREA

In the | andmark decision of Southern Burlington County

N.A A C.P. v. Township of Mount Laurel (Munt Laurel |), 67

N.J. 151 (1975), the New Jersey Suprene Court held that "devel op-
ing municipalities" nust provide realistic opportunities for the
construction of Iom/and‘noderate.incone housi ng by elim nating

exclusionary provisions in their zoning ordinances. |In Southern

Burlington County NNA A C.P. v. Munt Laurel Township (Munt Laure

1), 92 N J. 158-(1983),'the-court, expanded and strengthened t he

Mount Laurel doctrine. 1In addition to elimnating exclusionary

barriers,, every comunity designated on the State DeVeIoannt
Guide Plan (SDG&) as containing "growh areas" nust take
affirmative measures,. such as the use of i nclusi onary zoning
techniques, to provide its fair: share of |ow and noderate income

housi ng. Neverthel ess, the court in Munt Laurel Il did not

entirely preclude "growth" nunicipalities from zoning to preserve‘
agricultural lands or open spaces 'so |long as they otherw se net
their fair share obligation. Mreover, the court. specifically

di rected nunicipalities, containing both growth and nongrow h

areas, such as Cranbury Township, to attenpt to neet their fair
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share obligation wthout stinulating high density residentia
devel opnent in their nongrowth areas. The transfer of devel -
opnment credits technique furthers rather than inpedes the
operation of the ordinance's inclusionary zoning technique,
which is designed to neet the township's fair share obligation
wholly within its growh area consistent w th sensible planning.
Consequently, the use of the -TDC techni que does not conflict

with the township's Mount Laur el obl i gati on.

In defining howa "growth" nunicipality my neet its

Mbunt &aur el obl i gati on, thé»NeMIJersey hi gh court in Mount
Laurel 11 stated as foll ows:

= Once a municipality has revised
~ its land use regulations and taken

ot her. steps affirmatively to provide
a realistic opportunity for the
construction of its fair. share of
| ower i ncome housing, the Mount Laurel
doctrine requires it to do no nore. For
instance, a nunicipality hanng t hus
complied, the fact that its |and use
regul ati ons contain restrictive pro-
vi sions inconpatible with |ower incone
housi ng,. such .as bedroomrestrictions,
| arge | ot zoning, prohibition against
nobi | e hones, and the |ike, does, not
render those provisions invalid under
Mount Laurel.

92 N.J. at 259-60. O course, if these restrictions are other-

wi se invalid, e.g., they bear, no rational relationship to any



- 35-

| egiti mte governnental goal, they may be declared void on
t hose grounds. 1d. at 260. However, they are "not void

because of Mbunt Laurel under those circunstances." |d.

In explaining the limtation of the Mount Laurel doctrine,

the court said:

Mount Laurel is not an indiscrimnate

broom designed to sweep away all distinctions

in the use of land. Minicipalities nmay con-
tinue to reserve areas for upper income housing,
may continue to requife certain comunity aneni -
ties in certain areas", may continue to zone with
. sone regard for theiri fiscal obl i gations: . they
may do all of this, provided that they have

ot herwi se conplied- with their Mount Laurel

obl i gati ons. .

Id. In other words, just as Mount Laurel 1l does not require

"wal | -to-wal | devel opnent in the state, Rose, "The Munt Laurel

Il Decision: Is It Based on Wshful Thinking?" 12 Real Estate

L.J. 115, 128 (1983), neither does it require wall-to-wal
devel opnent in each "growth" rmunicipality.
The court el aborated further on this aspect of the

Mount_Laurel doctrine in disposing of the consolidated appea

in Caputo v. Chester. In that case the plaintiff devel opers

brought suit to have Chester Townshi p' s zoni ng ordi nance de-

clared invalid under Munt Laurel. The trial court held that

t he ordi nance was unconstitutional and specifically determ ned
that the m ninmum fivetacre |lot requirenents inposed by the ordin--

ance were illegal per. se. The towship did not appeal fromthe
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court's determ nation that the ordi nance viol ated Mount Laurel,

but did appeal

tion the court

|d. at

the invalidation of the five acre restiction.

In reversing the invalidation of the five-acre restric-

reasoned as foll ows:

W hold . . . that lowdensity lim-

tations |

ike five acre lot mnimunms are not

necessarily in violation of the Munt

Laurel fair share obligation so long as

muni cipalities are able to satisfy that
obligation in spite of apparently "exclu-

sionary"

devi ces. Therefore such devices are

subject to the same level of scrutiny as
ot her munici pal regul ations, once conpliance

with fair

share requirenents has been

denonstr at ed.

314-15.

open space, sayi

Id. at

The court further approved of zoning to preserve

ng:

Moreover, we hold that the preservation
of open space itself may, under proper cir-
cunmst ances, be sufficient justification for
large ot zoning, including five acre zoning.
VWere a municipality's zoning provides for its
fair share of |ow and noderate inconme housing, as
well as for other uses it deens appropriate, it
is not obliged, inits other zones, to allow for
t he maxi mum density of construction that
environnmental factors wll permt. In an area
i ke Chester, it may decide that the val ue of
preserving open space is sufficent to warrant
such zoni ng. '

315. Thus, because Mount Laurel 11 does not necessarily

prevent a nmunicipality fromusing large |ot zoning to preserve' -open

space,

anmunicipality may logically use large ot zoning and simlar
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devices to preserve agricultural |ands consistent with its

Mount Laurel obligation.

Moreover, Mowunt Laurel 11 requires a nunicipality like

Cranbury Townshi p, which contains both "growth" and "limted
growm h" areas, to attenpt to neet its fair share obligation wholly
within its "gromh" area. Thus, in deciding the consolidated

appeal in Round Valley v. Township of Clinton, the Munt Laure

11 decision addressed the application of the Munt Laurel

doctrine "to what is essentially a rural but. nonethel ess 'devel op-

l',

ing' conmunity . . . that is partially conprised of a 'growh area-":
as determned by the SDGP." 1d. at 321. The SDGP pl aced appr oxi -
mately 40% of dinton Township in a "growh" area, the bal ance
being "limted growth" and "agriculture areas." After determ ning,

in accordance with the SDGP designation, that Clinton had a fair
share obligation, the-court laid down t he foll om ng gui del i nes

concerning how to neet that obligation:

On remand the trial court. should
determ ne whether -the fair. share can be
acconmodat ed conpletely in the growth
area consistent with sensible planning.
If it can, then the fair. share determ nation
bel ow shal |l stand; if not it shall be revised
appropriately. The trial court need, not be
concerned with the general growth pressure
that any developnment in a "growmh" area
may exert on the neighboring "limted growth"
or "agriculture" area, since those pressures
are inplicit in and presunmably acceptable to
the State Plan. They are, obviously, inevit-
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plan, growth is to be "discouraged." [Cting
pertinent discussion of this issue in Round
Valley v. Township of Clinton]. W believe

that Pl ai nsboro, Cranbury, South Brunsw ck,
North Brunswi ck, East Brunsw ck and Monroe al
contain sone non-growmh as well as growh areas.

92 N.J. at 351 (enphasis added).

Thus, insofar as the use of the TDC techni que by Cranbury
Township in its revised zoning ordi nance deflects high density
residential growh away fromthe agricultural lands in its "lim
ited growh" area and into its "growh" area, the TDC technique

is perfectly consistent with the township's Munt Laurel obligation.

The New Jersey Suprenme Court has nmade it clear that the purpose of

the Mount Laurel doctrine is not to make each nunicipality "a

denographic mirror image of another,” id. at 350, and has directed
Cranbury Township and. simlar nunicipalities containing both
growm h and nongrowth areas to draft their revised ordi nances

so as "to encourage Iomer‘incone-housing only in the 'growth
area."” 1d. at 329.

I ndeed, - nost of the parties challenging the TDC provi sions
of the township.' s ordinance do not appear to dispute that the
township's agricultural |ands. sliould be preserVed. See id. at
312 ("Chester [Township] has within its borders a. substantial
portion of prine agricultural |and, which no one disputes should
remain free of devel opnent”). Nor, of course, do they dispute
the use of .incentive zoning or density bonuses to encourage the

construction of |ow and noderate i ncone housing in the township's
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able. Such general pressures, however, are
to be distinguished fromthe site specific
pressure of |ocating a large-scale devel op-
ment in such a fashion in a growh area as
to make it highly likely that growth wll
occur where it is intended not to, nanely, in

the "limted growh" area. These matters are
best left to the nmunicipality and planners in
redesi gni ng the zoni ng ordi nance. In that

connection, the revised ordinance should ob-
viously be ‘tailored to encourage |ower in-
come housing only in the "growh" area.

92 N.J. at 329 (enphasis added); see also id. at 331 (Wban League

of Essex County v. Township of Mahwah; "[Db]ecause a substanti al

portion of Mahwah is characterized as 'conservation"” [by the SDGP],
fair. share allocations nust be calculated with due regard for
that fact").

This concern that devel opnent not. be stinulated in the
nongrowt h areas of "growth" municipalities was reiterated in

the Mount Laurel Il court's di sposition of the appeal in the

instant case, Uban League of Greater New Brunsw ck v. Borough

of Carteret. The court laid down the follow ng paraneters

to guide the trial court in determng the fair share obligation
of Cranbury Township and other nunicipalities containing non-
growh as well as growth areas:

| Determnation of fair share nust take
Into consideration, where it is a fact, the
inclusion within particular municipalities
of. non-grow h areas where,  according to the
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PH HD (Pl anned Devel opnent-Hi gh Density) district. See id. at

271 ("[wWhere the Mount Laurel obligation cannot be satisfied

by renoval of restrictive barriers, inclusionary devices such as
density bonuses and mandatory set-asides keyed to the construc-
tion of lower incone housing, are constitutional and within

the zoning power of a nunicipality"). Essentially, the
plaintiff |andowners and devel opers dispute the township's
conditioning of the availability of significant density in-
creases upon a developerfé purchase of transferable devel oprnent
credits. The plaintiffs;%rgue that the resulting cost of

land wi |l be inflated, tﬁereby making it economcally inpracti-
cable to build |ower incone housing as part of an overall devel op-
ment proj ect.

However, the TDC techni que does not inflate the cost of
land in the receiving zones, but nerely redistributes sone of
the-gain in value experienced by land in the receiving zones
to those owners of land in the agricultural preservation zone
who give up all rights to deVeIop their agricultural lands in
the future. |If the land located in the PD-HD district could be
devel oped as a matter of right for higher densities, the devel oper
woul d have to pay a higher price for that |land, and |andowners
in the PD-HD district would reap. a "windfall" at the expense
of preservation zone farn and owners. See Marcus, "A
Conpar ative Look at TDR, - Subdi vi si on Extractions, and Zoning
as Environnmental Preservation Panaceas: The Search for Dr. Jekyl

Wthout M. Hyde," 1980 Urban Law Annual 3, 14 (1981). By allow ng
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devel opnent as a matter of right only at |lower densities, the
value of the land in the receiving zones decreases, thereby
reducing the price that devel opers nust pay for that |and.

In requiring these devel opers to purchase transferabl e devel opnent
credits frompreservation zone farnm and owners in order to devel op
their land at higher densities, the township's zoning ordi nance
nerely transfers all or sone of the cost savings to the preser-
vation | andowners. Landowners in the receiving zone are denied
an unjustified windfall, preservation zohe | andowners receive

fair conpensation for the loss of their aevelopnent rights, and
devel opers pay roughly the sane net priéé for land suitable for
hi gh density residential devel opnent,” including |ower incone

housi ng. Because the transfer of develbpnent credits techni que
does not generate. significant additional devel opnent costs, it
does not constitute the type of exclusionary regulation or policy
that thwarts or precludes the devel opnent of |ower incone housing,

condemned in. both Mount Laurel | and Munt Laurel 11. See

Mount Laurel |, supra/ 67 N.J. at 179-80; Mount Laurel 11, supra,

92 N.J. at 258-59.

Thus,. the use of TDC s to preserve agricultural lands in
the "limted growh" area of Cranbury Township will not inpede
the construction of |ow and noderate inconme housing in the
"townshi p's" growh area. Rather, the TDC techni que insures
t hat the ?omnship will be able to neet its fair. share obligation

wi t hout: stimulating devel opnent in the nongrow h area of the
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townshi p, an aimconsistent with the Mount Laurel doctrine as

redefined in Mount Laurel I1. Consequently, the TDC provisions

of the ordi nance do not violate Munt Laurel.

CONCLUSI ON

In view of the argunents. and authorities cited above, the
def endant Cranbury Township respectfully requests that this court
i ssue. a declaratory judgnment that the transfer of devel opnent
credits technique as enployed in the revised zoning ordinance
adopt ed by Cranbury Township on July 25, 1983, is authorized
by the Municipal Land Use Law, 88 40:55D-| et seq., and does not

viol ate the Mount Laurel doctrine. The township further requests

that the conplaints of the plaintiff |andowners and_developers,
insofar as they attack the validity of the transfer of devel op-
ment credits technique, be dismssed, and-that the court granf

such further relief as nmay be appropraite in the circunstances.

Respectful ly. subm tted,

. koK&N, i
,. Moran and Bal i nt

Cranbury - South River Road
Cranbury, N‘J. 08512

(609). 655-3600

Attorney for Defendant Cranbury
Townshi p
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