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BISGAIER AND PANCOTTO
ATTORNEYS AT LAW
51 OPARK BLVD.
CHERRY HILL. N.J. 08034
TEL. (609) 665-191 1

CARL S: BISGAIER
LINDA PANCOTTO ~

April 10, 1984

HONCRABLE EUCGENE D. SERPENTELLI, J.S.C *
Qcean County Court House

118 Washi ngton Street

Tonms River, New Jersey 08753

Re: Qanbury Land Conpany v. QO anbury Tp.
(Docket No. L-070840-83 PW
Monr oe Devel opnent Associates v. Mnroe Tp.
' (Docket No. L-076030-83 PW
~Motion for Recusal ™ -

Dear Judge Serpentelli:

Pl ease accept this letter™in lieu of brief in opposition
to the notion of the Township of Oranbury for reciisal™ Plaintiffs
Cranbury Land Conpany and Monroe Devel opment Associ ates strongly
object to the notion on the grounds of |ack of nerit and that
granting the notionwill result in inordinate delay. The | ast
point is nentioned because | amconcerned that even if the notion
I's deermed unneritorious the court nmay be persuaded, out of an

excess of caution, to grant it. Such an action would be unjustified
under the facts and woul d be extrenely prejudicial to the plaintiffs.

In the mnds of sone, nerelg bringing a recusal notion in a public
i nterest case could raise the spectre of ultimate prejudi ce agai nst
the novant even if none existed prior to the notion. | urge the
court not to perm't such a result here.

These cases need i nmmedi ate di sposition. Such was call ed
for by the Supreme Court. It would be an incredible perversion of
justice and the explicit directions of the Supreme Court for the
prior actions of this court, undertaken with the consent of counsel
and for the purpose of expedition, to now be used as a basis for
unduly prolonging the start of the trial.

\A? so enclosed please find the affidavits of nyself and Geoffrey
i ner.
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NATURE G- THE [ SSUES | NVOLVED

The recusal notion is based on the court's all eged
intrusive, pre-trial involvenent in conferences held by experts
for the parties and others during which the issues of region,
regi onal need and fair share were discussed. The peculiar nature
of these issues nust be understood in order to assess the recusal
not i on.

Regi on, regional need and fair share are generic issues.
Whet her couched as issues of fact or law, they are not specific to
anK given nunicipality or case except where particular facts,
ot herwi se unaccounted for in the nethodol ogy, are ultinmately deened
relevant. Thus, the conferences were not held to discuss factual
nuances peculiar to a given defendant. They were held to aid in
the early resol ution, anong experts, of generic issues.

- ROLE OF THE OOURT

The role of the court on these generic issues is clear.
The Suprene Court is seeking an early resolution of these issues
and uniformty of application. Certainly, as to region and regi ona
need, the appoi ntment of three judges was designed to ultimately
elimnate themfromlitigation. Munt Laurel- I'l, 92 N J. 158, 253
(1983). The Court's expectation Wwas that, ina relativery short timne,
regi onal patterns woul d energe and, at least within the venue of
each judge, even fair share mcrht be resolved for all municipalities.
92 N.J. at 254.

Toward this end, the Suprenme Court did two things over and
above the appointnent of the judges: institute the presunption of
validity to the court's rulings on region and regional need (92 N.J.
at 216) and counsel that: '

(t)he trial court should use any aids

that may sensibly dispose of this
litigation fairly, practically,

pronptly and effectively. 92 N J. at 293.
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The rel evance of the presunption of validity is that
there is a heavy burden on the.court to try to do the right thing
early on in the process. Wile it is inapplicable to the Wban
League case per_se, 92 N.J. at 254, fn. 23, it could affect tThat
case If the presunption arises froman earlier decided case. In
that regard and in light of the litigation now being conducted
regardi ng Warren Township, the parties in Wban League and the
consol i dated cases actually had a great.advantage 1 n having their
experts conference prior to the conpletion of that litigation. The
t houghts expressed at the conference clearly had an inpact on those
experts testifying in Warren and was the only way these parties
took the opportunity to effect the result in that matter. None of
the parties chose to intervene in the Warren case as was their right
under Mount Laurel I'l, 92 N. J. at 254.

The rel evancy of the Suprene Court's directive to use
"any aids" to properly di spose of these issues is significant. The
Court itself understood that this was an area of expertise, requiring
experience, education and as nmuch input, adversarial and independent,
as possible. Thus, the Court cited its expectations of the growth
of experience on the part of its trial judges, 92 NJ. at 293, and
call ed upon themto freely use independent experts, particularly on
the issues of region, regional need and fair share. 92 N J. at 292.
Further, the Court directed its trial judges to becone actively
involved early in the litigation in order to expeditiously resol ve
t hese i ssues.

THE HOLE OF THE EXPERTS

Cranbury's notion raises the spectre that the court's
handl i ng of the conferences has inplicated its expert in such a way
as to dimnish his effectiveness. The fact that these allegations
are unsupported by affidavits is sufficient to warrant their being
di sregarded. However, the role of the expert as it interplays with
that of the court further belies this contention. Experts,
presumably, are not adversarial in their testinony. They are not
told what to say by counsel. They render opinions based on
prof essional expertise. Certainly, they act wwthin the paraneters
of legal doctrine and nmust respond to devel opi ng | egal judgnents.
In fact, since many of the experts are involved in nmany different
cases in differing capacities before the same judge, it is likely,
i; nﬁt desirable, that they will be better able to address the concerns
of the court.
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Ganbury's expert is a good exanple of this point. He
is the court-appointed expert on the Bedm nster case, expressing
opi nions on region, regional need and Tair share before the same
judge who wi Il hear this case in which he appears as the expert
for a defendant. Sone of the experts in this case are al so before
the court in Warren, Manal apan and ot her nmatters.

In short, the role of the experts for the parties and
the court-appointed expert is to assist in the educati on and
devel opnent of expertise of the trial judge. This education and
devel opnent of expertise is not confined to a single case; nor was
it expected to be so confined by the Suprene Court.

THE OONFERENCES AND THE COURT- APPA NTED EXPERT

The conferences in U ban League were undertaken at the
suggestion of counsel, hot theé court. They went ahead with the
unani nous consent of counsel. Everything which occurred was fully
reported to counsel. No counsel ever called for a termnation of
t he conferences. The recusal notion effectively warps what, in
fact, occurred and what we all anticipated woul d occur.

Al counsel knew that the court was developing its
t houghts on these issues. No one believed for a nonent that we
woul d be confronted with a clean slate at trial. |If anything, the
conferences were a fantastic OEportunity to inpact on the court-
appoi nted expert and to hear the concerns of the trial judge and
be responsive to those concerns.

THE " CONCENSUS' REPORT

The so-called "consensus" report is really no such thing.
Ms. Lerman's report of April 2, 1984, while enbodying the views of

many planners is, in the end, her report. As she states: "l assune
full responsibility for the accuracy and validity of materials and
information presented herein". (page 3). :

_ Each party has been given the opportunity to accept or
reject the report, to introduce testinony and other evidence, to
produce a separate plan or plans. The goal is to derive the best
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pl an possible at this stage in tine. Everything which occurred
was in aid of that goal and not a single event occurred in
derogation of it.

CONCLUSI ON

The court's actions were well within the paraneters of
acceﬁtable judicial conduct as outlined by the Supreme Court.
Furt counsel explicitly consented to the conferences and the
opportunity by the planners to hear the court's concerns and
guestions. No party has been or will be prejudiced. In fact, we
all benefitted fromthe opﬁortunity of having the input to the
court-appoi nted expert. e -noti on shoul d be deni ed.

Respectful ly submtted,
CARL S. BI SGAI ER

CSB: emm
cc: all counsel of record



AFFIDAVIT OF CARL S. BI SAI ER

STATE OF NEW JERSEY:
SS
COUNTY OF CAMDEN

CARL S. BISGAIER of full age, being duly sworn
according to |l aw, upon his oath deposes *and says:

1. | aman attorney-at-law of the State of New Jersey
and amthe attorney for the plaintiffs in the within actions.

2. The following is ny recoIIectjon of events which
occurred regarding the planners’ conferences:

a. during an early neeting of the Court and

counsel for all parties, there was nmention of the fact that in
anot her Mount laurel Il case, progress had been nade in reaching
agreenment anong the pl anners on the issues of region, regional
need and fair share when a recess had been taken allow ng the
planners to neet privately to attenpt to reach agreenent on the
Issues. | do not recall who first nmentioned this occurrence;

_ b. ny recollection is that Mchael Herbert,
Esquire, asked if that procedure mght be used in this case;

c. a discussion ensued anong counsel and the court.
It was clear that the court would agree to the procedure only if
counsel unani nously agreed. Counsel did reach unani nous agreenent
to try the approach. It was explicitly agreed that the planners
woul d nmeet w thout counsel being present in order to mnimze
adversarial posturing. It was agreed that the court woul d be
available to the ﬁlanners to raise issues and concerns with any
aspect of the nethodol ogy which was being evaluated. |t was agreed
that after the planners net, counsel woul d neet to hear what progress
had been made and to comment or further discuss specific issues;

_ d. the first neeting of planners was schedul ed for
the norning of February 2, 1984, but lasted all day. In light of
Rgg%ress bei ng made, a subsequent neeting was held on February 13,



e. after these two neetings, all counsel net with
the court, at which a presentation was nade by Carla Lernan, the
court-appoi nted expert, on the status of the planner's neetings;

f. after listeningto Ms. Lerman's report, counsel
were given the opportunity to raise whatever questions they had
as to substance or procedure. Furthernore, while it was nmade
clear that Ms. Lernman appeared to be accepting of the approach
taken in the report, the court itself had not adopted a fixed view,
and, in fact, raised questions and expressed concerns. It was
stated that Ms. Lerman, if she ultimately was satisfied with the
report, would introduce it through her testinony and that al
parties woul d have the opportunity of cross-exam nation and the
Introduction of their own reports through their own experts;

g. a subsequent neeting of the planners was held
in March to address certain issues;

h. On March 7, 1984, Ms. Lernman submtted her
revised report which i ndi cated that while a concensus had been
attenpted, she assuned full responsibility for the report; that is,
it was in the nature of her revised report. On April 2, 1984 she
submtted her final pre-trial report indicating the sane point as
to it being her work product; ‘

i. on March 9, 1984, a pre-trial conference was
hel d, during which the report was di scussed. The court asked if
t he reﬁort woul d be acceptable to any of the parties. Qinions
were then expressed, for the first time, by counsel as to whether
their client would accept Ms. Lerman's conclusions. | then
i ndicated ny own reservations and retained the right to seek higher
al | ocations based on factors peculiar to a given nunicipality which
had not been accounted for in the fornmnula;

j. my own experts who part|C|pated in the afore-
nmenti oned process indicate that at no time did the court express
an oplnlon as to a preferred nethodol ogy; the court only acted as
"devil's advocate aski ng questions, raising issues and articulating
concer ns;

k. at no time during the course of this process was
an objection raised by attorneys representing any of the defendants;
nor did any counsel seek to termnate the process prior to the filing
of the recusal notion on April 4, 1984, alnost a nonth after. the
| ast neeting of the planners and the pre-trial conference and on the
eve of trial. In fact, had the trial comrenced as schedul ed, the
recusal notion apparently woul d not have been filed; and



1. at the pre-trial conference, the court
reiterated its position that the process was not nmeant to, nor
would it, foreclose any party fromintroduci ng whatever testinony
or other evidence it deened relevant to the issues of region,
regional need and fair share, and that the court renained open to
the recei pt of such testinony and evi dence.

3. Ceorge Raynond is the planner on fair share for
Cranbury. During his deposition, he indicated general professional
agreement with the Lerman report and was open as to his criticism

He is also the court-appointed expert in Bedmnster and appears to

have conpletely retained his professional independence fromthe
court and has never ihdicated that his ability to freely state his
pr of essi onal opi nion has been affected. He and counsel seemto be
upset with the result; while the notion is an attack on the process

which led to Ms. Lernman's concl usi ons.

ladd A Bsgan | s

CARL -S. BISGAIER Y

Sworn to and Subscri bed
Before nme this 19th day
of April, 1984.

C e

2SJSBN M. McCLOSKEY
A Nozat? Public of New Jersey
Mig ConKni-i"oo Rjpires Oct 7, 1987




AFFI DAVI T OF GEOFFREY W ENER

STATE OF NEW YORK )
. SS. .
COUNTY OF NEW YORK )

GEOFFREY W ENER, being duly sworn, deposes and says:

| ama Vice President of Abeles Schwartz Associates, a
pl anni ng and devel opnent consulting firm and ama |icensed
Prof essi onal Planner in the State of Néw Jersey. | was retained
by the New Jersey Departnment of the Public Advocate as an expert
wi tness on fair share housing allocation in Mrris County Fair
Housi ng Council, et. al. v. Boonton Twp. , et. al.

In late January | received a call from Carl Bisgaier
informng me that there would be a neeting of planning experts
i nvolved in Urban League of Greater New Brunswick et. al. .

Borough of Carterel, et. al.. The purpose, as described to me,
was to discuss issues relating to the determ nation of fair share
housi ng all ocati ons under the Mount Laurel 11 decision (92N.J.158(1983))

and to arrive at a consensus on as many such issues as possible.
M. Bisgaier asked if | would participate in this nmeeting in order
that the fair share concepts and net hods devel oped for the Public
Advocate in the Morris County case would be represented. I n
connection with this | prepared a report for M. Bisgaier which
derived fair share housing allocations for Cranbury and Monroe
Townshi ps, two communities in which M. Bisgaier represented Munt
Laurel plaintiffs. This report was subnitted to the court for
consi deration on behalf of M. Bisgaier’s clients.

‘The initial planner's neeting was held on February 7th and
because nmore tine was needed subsequent neetings were held on
February 13th and March 2nd. | attended the February 7th and
March 2nd neetings, being out of town the week of February 13th.

During the two neetings | attended in Tonms River,
Judge Serpentelli |left the courtroomprior to the start of the



~day's substantive discussions on fair share issues and stayed in
hi s chanbers except when called on to answer questions or* receive
reports of our progress. On the first day, Judge Serpentelli also
greeted the assenbl ed pl anners and di scussed the purposes of the
nmeeting in opening renmarks.

Several tines the group requested that Judge Serpentelli

clarify the intent of the Mount Laurel ||l decision wth regard to
specific fair share issues. In response to these questions
Judge Serpentelli indicated concerns raised by various fair share

approaches. He never stated an opinion as to which approach was
the correct one, nor did he indicate that he had deci ded which
approach shoul d be used. Judge Serpentelli was al so asked to
join the planners at the end of each day in order to hear a report
fromCarla Lerman on the day's discussions and the issues on

whi ch consensus was reached. During these briefings the judge
asked questions about the points nmade either in support of, or

in opposition to a particul ar approach. However, at no point

did he indicate he had nmade up his mnd with regard to the issue
under consi derati on.

Subscri bed and sworn to
before me this <f day
of April, 1984.
_ /,/7 .
/s 1
L/”/?7./ﬁ///vé4;a/‘ Ut &t~

Notayy Public

MA/ME AM PMACCO
Notary Pu®ic. Strte of New York
No. 43-4633B49 '
Qualified &n v.rchr.nrd County
CommisE:or. Er?:rrc l/ars.1 30,1935



