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"‘Defendant Township of GCanbury seeks to have the trial judge

“disqualify hinself because of his efforts to structure an efficient |

pre-trial procedure for this sprawing and ancient Nbunt‘LaureI

action. The notron is not hing- short of a drrect attack on the proce"

dural core of l\/bunt Laurel - |tseIf

Def'endant's act ual conpl aints are very narrow. It concedes, as it

rrust,'t'theu"trtility of the court havi ng its ovrn'i'ndependent expert

(Defendant"s Brief unntrnbered p.2), and it concedes that the attenpt'

: - to vvork out a consensus et hodol ogy was undertaken by the court in

good farth as a vvay to manage thrs extrenely difficult and vexatious

mproblem '(Brref pp 67)» ThetrraI judge's efforts in this regardv

vere clearly consrstent with and responsrve to the concerns expressed "

~ by t he Supreme Court in Mount Laurel I1:

LS «.-,, .

Fach of the three lebunt Laurel |- ﬂudges wll becone nor e
and more adept in handlTng Mount Laurel litigation, in
defining and narrow n%the I SSUel-early in the ||t|ga
tion, in expediting the case, in determning when an -
expert should be appoi nted by the coutt and when a
n”ast4(zr0 should be naned . . .92 NJ. at 255 456 A2d
at . . ‘

Defendant .also apparently concedes- (although it expres'ses‘_this'
point |ess clear Iwy) that the court's effort to encourage consensus has
failed. Thev"'so-called consensus report" (Brief,; p.4) is si gned only

by the court's own expert and, while acknow edging the contributions

~of the partres pl anners in the three consensus meet i ngs, does not

DA R PRITHLRI DI oo W S 1 e

pur port to comit any specific planner to any specific part of the




report, or to the report as a whole, - accurately recording only that

they were "involved" in the process leading up to the report.'

As a formal matter, then, the consensus report fepresentsronly the
~court-appointed expert's view of how consensus ngﬂL_pg_achieVed. It
IS a proposal.‘for consensus,v rather than an expression of consensus.
itself. At the prétrim conference held on March 16, 1984, hone of
the defendant nunicipalitiés'acCeptedAfhé conSehéus‘approach{ and the .
“plaintiff Uban League, while indicating'its geheral écceptance[ al so
| reserved the right to qUestfonA certain "aspects' of the.knethodology

“through the testinnny of its indepehdent expert. As confirmed by the

affidavit of Eric'Neisser,'co-édunselifbr plaintiff UrbaniLeague,;the o

trial judge made ho effoft ‘to inpose stipulation of the cbnsensus
repbrt at the pre-trial chference, andv’the parties have ‘sinbe‘ pro- |
o .ceeded with deposftions'ofvexpérts and othér trial pfeparatibns on the
?";$%?163unptioﬁ"*that a full, adversarial exploration of nEthodology'mmuld'
ke neéesséry. o CI ».l'g. . ) hh |
Thus,.-the.‘actual state of affairs is this: the trial - judge
attenpted an innovative pre-trim: process consistent with the premses
‘of WoUmr taure— T, but the process failed to achieve mhatlwaé hopéd
for it. Gven this undeniable factual setting, defendant's arguments
for recusal boil down to two extraordinarily thin contentions: first,
that its. expert's thfnking has been conproniéed by his participation
in the planners' joint meetings, and second that the judge's limted
involvement in the process creates an -appearance of unfairness

(al though not, apparently, unfairness in fact). Neither of these con-



eestentions deserves serious consideration, either in isolation or when

wei ghed against the premses of the Munt Laurel doctrine.

Coﬁprdnising the expert. In light of the actual litigation |

history of the case, it is difficult to find any evidence that
defendant's expert has felt unable "to disassociate hinself from the
[ consensus] proceSs." (Brief, p17) Perhaps the nost inportanf'aSpect

of the effort to achieve consensus was the rejection of the 1978.'

'3 Departnent of CohnUnity Affairs data on vacant, developable land as

unreliable, and the subst|tut|on therefor of a novel neasure based on

- total acreage in the grovﬁh zone, whether devel oped or not. It is

i rrel evant at this juncture whet her th|s techni que should be accepted'

by the court, a matter to be contested at trial. Wat is si gnificant

is'that defendant's expert, M. Raymond, unhesitatinglyldissassoeiated

Sl
a3
! s‘;:f"f

.

: h|nse|f from this nethodology |n hi s expert s report filed after the

‘»

consensus “anal ysi s vvas announced

NbreoVer, at his deposifion takeﬁﬁoq,whrch 27, 1984 (a transcript

of which is not yet available but which is summarized in relevant part

by the affidavit of John M ~Payne, co-counsel for plaintiff), M.

Raynond vi gorously expanded this position to assert that any land fac-
tor is Inappfdpriate in an allocation formla.- In‘this he seeis tof'
be setting hinself at odds with nearly all of the ot her planners
involved in the case, who nave agreed that vaeant land data, if
reliable, should be used in-the future. Agafn, plaihtiffs enphasi ze
that.the correctness of these positions is not in fssue now, thaf.they '

will be in issue at trial wholly refutes the contention that M.
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’fRaynond‘s advi ce “has bheen neutralized.

Inplicitly oonceding this analysis, defendant's brief suggests
that M. Raymond woul d have recomvended a fair share nunber even | ower
than he actually did had he not been "chilled.™ As evidence, the

def endant pornts to a prelrntnary fair share nunber of 322 units for

~Cranbury, uhrch S asserted to be M. Raynond S frrst reconnendatron

and uhrch |s consrderably | ower than the 599 unrts that ht Raynond -

uItrnater advrsed in his separate report frled after the consensus
process had been conpleted (Brref p.8) The |np||cat|on s that M.
Raymond abandoned the 322 frgure because of an oblrgatron to stick by

the consensus

Defendant s argunent s drffrcult to follow in part beoause its
not i on_and brref are couched in very general terns vuthout specrfrc
fact ual aIIegatrons supporting affidavits, or references to the vqu
m nous factual record in thrs casel™ o The only place that plarntrff IS

avare of Cranbury bei ng assrgned a farr share nunber of 322 is in the

| cour t - appoi nt ed expert s prelimnary report of February 3, 1984. As

explained in the Neisser affidavit, however, thts ‘report consi sts
solely of a mechani cal application of the Warren Township nethodol ogy

to the Urban League def endants, wi t hout conntttinglany of the parties

to Its'utility,as a fully considered approach to their case.

Moreover, there is no indication in the present record that M.

Raynond had any hand in devel oping this nethodol ogy, and its use of a

“land factor in its allocation formila is, as indicated above, incon-



sistent with M. "Ray'nond's. own closely-reasoned nethodol ogi cal
- approach. As an experiencedand respected planner, ‘invoI'ved in other

IVbunt Laurel cases, rvr Raynond nay have had sore opportunity: unknovm_

to pI aintiffs to express an opinion on the Marren Township nethodo
Iogy, but such specul ative and secondary opportunrtres can hardly
‘ prove that M Raynond had, on February 3, a fuIIy reasoned fair
) ~ share analysrs for Cranbury that vvas |ater drstorted by the effort to

TR epr ore consensus soI utrons

l\bt only do aII 'of the Circunstances indicate the.conti.nui ng"’vi:gor

o of M. Raymond's advice to hi's client, but they also fail to disclose
any si gnrfrcant loss of opportunity for 'counsel to monitor and' gui de

hrs partrcr patron in the pre-trial process. Counsel had".an initial

; v opportunrty to declrne partici patron in the planners' joint neetings,

f:*‘
© e ‘||

and a further opportunrty before each continuation of the neeting to
“refuse further participation. partrcr pating " night, of course,
have entail ed poten'tial costs, bu. si ch tactical deci si ons»are an
everyday part of counsel's responsrbrlrtres. ‘Moreover,  as def’endant's
brief indicat es,ffsuch, pot'e‘ntial costs were offset to a sr gnifi‘c'ant
degree bycdefendant's initial belief that it mght 'fb_e favor'evd ‘by:the
process : Indeed the fact that» the three‘ days of neetings vvere ~vsp’read
over severaI ieeks afforded anpl e opportunrty for rnterrm consuItatron ‘-

bet ween counseI and his expert

~n addition,' al though a Ivegitinat_ely debatabl e point of discretion
- in any specificvlitigation setting, pernitting the planners to meet

W t hout  counsel present» is -certainly not inconsistent Wi th Mount




 Laurel H The Suprene Court repeatedly noted the failure of the evi-

dentiary process that had developed under Mount Laurel |. Speaking of
Mount  Laurel _Tdmnship's "blafantly exclusionary ordinance,” for
| nstance, thé Cour t _deséribéd it as "papered over with SfUdiés,
rationalized by_hired(experts Co. " 92 N ét 198, 456 A2d at 410.

~ The court continued:

The waste of judicial energy involved at every level is -
substantial and is matched only by the often needl ess
expenditure of talent on the Part of |awers and T
experts. The Ien%th and conplexity of trials is often
outrageous, and the expense of litigation is so.hlgh PR
“that a real question devel ops whether the nunicipality . -
can afford to defend or the plaintiffs can afford to o
sue, 92 N.J. at 200, 456 A 2d at" 410-11. . : e

- A Munt 'Laurel [ triaIIJ'udge,' enpovered by the Suprene Cbuft to

enploy “firm judicial nanagenEnt," {Qg'at 252, 456 A 2d at 438; in

.ééééiqefinﬁ ngJ and nar r o[ i ng] the issues early in the fitigation;fjlky at

N e
T - dan

255, 456 A2d at 440, and to have the services of an expert not

retained by the parties, could conclude that Munt Laurel objéctives

viere being Served by initially aski ng thg’-planners to meet separately.
Defendant,(by contrast,- ignores the unhappy experience of the Mount
Laurel J[ era, which all too often led to "rationalizations" and

| "papering over."

Mor eover, the tenporary ahd partial séparation fron1counsel'mhich ‘
occurred dUring the'blénners“_neétings in fact preserved the experts'
ability to take an adversarial position at trial should t hey (and
their counsel) find it necessafy to do so. As defendant notes (Brief, _'

p.7), "at this point in time, we are not even aware as to mhat extent -



‘that [consensus] nethOdoIogy represents the “independent thi nking of
any srngle planner who was a party to the process," To the extent

~ that this is so, the pIanners tentative (and unsuccessful) effort to

find consensus does ‘not bind themat all, since the informality of the
proceedrngs Ieaves no trace of their individual views that could be Vf

hel d agarnst them in the subsequent tr|a| Like a more conventionm

~settlenent conference the court and the parties had mich to gain and

I|tt|e to |ose by the process

. Rule 1'12 1'- Defendant's argument from t he 'ruIe contains _tuo f“

£ parts ~ that the judge has given h|s opinion in the mtter, and'that

an appearance of unfarrness and bras ‘has been creat ed.

: Prior judicial opinion: ’ As-to the first contentionr defendant
nisappiies the Iawiof recusal . Ruie'1'12-i eXpIiCitIy states'thatf'i:
[paragraphs ( ),' (d) and (e) shall _ ot prevent a Judge fronfsrttrng
because he had . : grven hrs opi nion on any question in controversy

in the pendrng actron in the course’ of previ ous proceedings therern :

~» " (enphasis added).

It s apparent fronf.the foregoing |anguage ‘that a j udge _uho':

expresses an opinion during pre-trial proceedings is explicitly pro-

tected fromdisqualification to sit at trial. Furthernore, it is evi-
Adent that the trial iudge in the present case has never given an:]:
"opinion” within the meaning of R1:12-1(d). The cases construing s
this section nake- it apparent that a J'udicial "opinion" requiring‘

disqualification is one going to the substantive nerits of the case,



~ such that t he judge could not thereafter be expected to approach the
levidence with an open mind. In Biddle v. Biddle, 166 fl.J. Super. 1,
8 398 A2d 1297 (App.Div., 1979), for instance, the trial judge was

disqualified from hearing plaintiff's suit after havt‘ng previ ously

~ denied »‘herv mtion to intervene in another suit on the same matter.

382 A.2d 654 (App.Div., 1977), the trial j udge erroneous! y g‘ranted an

fnvol untary drsmssal when pI aintiffs had establrshed a prrna facie

. sinilarly, in In re Giardianship _o_f__ R,G,& F», 155 N.J.Supe,r.", 186

~case, and vas el d di squalrfred from rehearrng the case on remand
kbecause hrs decr si on dem)nstrated that he had prematurely forned an

~opinion about the cr edi b|I|ty of pI ai ntrffs vvrtnesses

Oontrast ed" with these cases, in vrhivch the judge' s di sqtral »if'i'lcat i-on
| requi red heth an uItvirrate,opi ni on and the unusual Circumstance of a
"second trial proceedi ng, 'A'the'trial judge in the instant case has
’m - Mr epeat edly enphasi zed his unvrrllrngness to make a decr sion on any part
of the fair share met hodol ogy, |ncI udi ng the "consensus” proposal
of fered by his own expert, until aII of -the parties have presented all
~of their 'proof's"at"tri"al, See Nei sser Affrdavrt, paragraph 13, Hs
~limted partici pation in _the pI anners' rreetrngs has been consrstent
- with these assurances, ‘as denonstrat ed by the affidavit of pI aintiffst :
pl anni ng eXpert, Aan Mall ach. That the judge has involved hi msel f to
some extent in t,he“pretrial devel opnent of issues is, as noted pre-

viously, an intended conponent of the "strong judicial managenent”

required of him by' the Supreme Court in Munt Laurel e

Moreover, Rule 1:12-1 has been tested in a setting quite simlar

to that in the p‘resent case.  Sinahopoul 0s v. ViIIa,' 92 NJ. Super.

ey AR
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514, “TM A 2d *40'(App.D\Lw 1966), denonstrates fhat judicial remrks
~-made in advance of trial need not be disqualifying, if consistent with
sound judicial adninistration of a particular statutory or constitu-

tional policy. In Si nahopoul os, a workers® cdnpensation.judge made

-+~ _comrents during = a - pretrial ;‘seftlenent 'conférénce al | egedly
demonstrating prejudgnent.  In concluding that no bias had been indi-

Cated, the court stated that:

- Settlement conferences, particularly in workmen's com
pensation proceedings, have becone a necessary part of
judicial admnistration. In such a conference it fre-

- quently becomes necessary for the judge to discuss the
probability of a party's chances of success with respect
- to aclaimor defense, and more often than not ‘to
, di scuss the dollar value of the case. This is not

- without some risk, because once such a conference has
taken place it is possible, in the eyes of one or nore
of the litigants or lawers, that the apparent inpar-
tiality of the judge may be somewhat inpaired. -~ -~ -
Neverthel ess, the mere fact that the judge participate
in-a pretrial conference with a viewto possible sett!e-

ment of the case does not and should not indicate pre-

“FAN judgrent. 16, at 517, 224 A2d at 142,

AIthoughA"not'mjthout SONE risk;" Judge Serpentelli'é»approach to én’i
opeh-ninded ;énéoukagenEnt tdf the ‘§§§E§A iEgd‘aﬁ'erkable conéensus,
"nethodology'iis vel | _mﬁthih’ a :fair‘ understandihg' of -the""necessafy"
judicial 'adnihisfration" ’that vlév of uniqué inportanceiir1 the Jﬂyﬂg_

Laurel cases.

Appear ance of unfairness or bias. In cases construing Rf|:12-1(f),

" the courts have determined that situations much more redol ent of judi-
cial bias than the case at hand do not require fecusal."ln State v.
Fl overs, 109 N.J. Super, 309, 263 A2d 167 (App.Div., 1970), for

AN RIOPS T
B v, Tt A st SRS L TR AR P




~instance, the court ‘held ft‘hat a sentencing judge .could hear a
defendant's petition for post-conviction relief, and in Zucker v*
Silverstein, 134 N.J.Super. 39, 1338 A2d 211 (App.Div., 1975), the

| ~court stated in drctumthat a trial’ “judge would not be requrred to

| recuse hr meel f vrhere he had previously drawn a deed for a non- party
| grantor, even t hough the sane land was an asset vrhose status frgured
in the case before hrm See al so Clavvans 12 Schakat 49 N. J. Super.
415, 420, 140 A 2d 234, 237 (App Div., 1958)(alleged cause for recusal

must be known by the Judge to exist or be proven to be true |n tact)

Ct. United States v. Dansker 537 F.2d 40, 53 (3d Cir.), cert, denied, "
429 U, S. 1038 (1976)(recusa| mist be based upon facts in an affrdavrt

and must go to the per sonal , rather than judrcral bias of the ] udge)
md where bias is thought to 'be a probl em the obj ectron shoul d be
rai sed pronptly, Inre gue 103 N. J. Eq. 505 143 A 836 (E. &A. »1928)

" nrather than after an opportunr stic del ay such as in the case at bar.

To demonstrate the appearance of--unfairness, defendant can point.

' only to the asserted reaction of its'governing body. ’.‘_Such self- -

serving "testinony" is of little persuasive value, if any, under any =

circunstances, even if properly placed in evidence. “The "testinony"
rings particularly hollow froma defendant such as this-one that was
first adjudged in non-conpliance eight years ago, can point to no
intervening steps that have encouraged the devel opnent .of »..Iow and
moderate income 'housing, and whose own expert has conceded in his
‘deposrtron testinony that the existing Cranbury ordinance wll require

nodrfrcatron to come -into conpliance, whatever the fair s_hare nunber .

- 10 -




(See Payne Affidavit.) It is precisely to avoid such self-sérvrng

argument that the ruIe requires counsel to believe that unfairness or
~ bias exists, and here counsel concedes the trial judge's "good faith."
(Brief, p.7) | | "

In this casé}‘ Judge Serpentel | | has shown no bias, actual or

.,apparent; other than a‘mhofly proper desire to inplenent the still-new |

contours of the Munt Léufel,JJ_ decision in a manner consistent with

t hat obihioh;: ~.‘

Recusal and Mbunt Laurel Principles. As against these sl-ender
- claims of prej udi ce saidfto'requirelrecusm of the trial judge, the

- Munt_Laurel Il opinion offers Strong arguments. Mbunt Laurel Il is a

bol d judicial‘efforf to redress an unconstitutional condition that all
| conCerned:feaIize mbuldibe‘better sol ved by appropriate Iegis{atiVé'

‘.J%\ L_a ction: »_'; K o :v’v.l‘..‘”.ll . .- , A =

R Lt

The judicial role, however, which could decrease; as a
result of legislative and executive action, necessarily
wll expand to the extent that we remain virtually alone
inthis field. In the absence of adequate |egislative
and executive help, we nust give nEan|n? to the
constitutional doctrine in the cases bhefore us through
our own devices, even if they are relatively |ess

~ suitable* That is the basic explanation of our rulings
today. 92 N.J. at 213-14, 456 A 2d at 417-18. :

Inthis "uanUe"7setting, 92,N;J. at 252, 456 A 2d at 438, the Supreme
~ Court indicated its awar eness of the i nterplay betmeen_substanCe and
judicial procedure:

W intend to administer the Munt Laurel doctrine effec-
tively. It is conplex. [Its admnfstration is inportant

-11-
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<“w=Isubstanc€=with a novel procedure: a precise nunerical approach to

not sinply to those seeking |ower income housing, but to
municipalities as wel|. \e have no desire to deprive
-municipalities of their-right to litigate each and e\/ery
determnation affecting their interests, but-we believe
that the present procedures, allow ng numerous appeals,
retrials, and ordinarily resulting in substantial delay
in meeting the obligation, do not strike the ﬁrOEer
bal ance. - Wile we cannot totally satisfy both the
plaintiffs' and the defendants' interests, we think the
ﬁrocedures required above cone closer than those that
ave existed in the past to achieving a just balance of
all the policies involved. - | ‘

ok %k %

Judicial management of a Mount Laurel trial, however, is
as inportant to the constitufional obligation as our -
substantive rulings today. Confusion, expense and delay
have been the primary enemes of constitutional
conpliance in this area. This problem needs the stron? '
- hand of the judge at trial as nuch as the clear word.o
ZE% oggg on on appeal. 92 N.J. at 291, 292, 456 A 2d at

Deternined to give the Munt Laurel doctrine the.>neCessary’
"steel, " 92 N.O at 200, 456 A2d at 410, the court backed up

e

"’.‘fair share mas_kequired, but the,cqyrt acknow edged.its inability to

define the hecessary nethodology asfban;.natter of law, even on the‘:

massive records before it. Instead, a smal | nunber of Mount Laur el

judges were asSighéd the task of developing the necesséry met hodol ogy

out of the cases to cone before them aided by cdu}t-appointed.experts

and nasters who are to function independent|y of the litigating par-

ties. . The court, moreover, assumed that the three judges' expertise

woul d grow with tine:

' anticipate that after several cases have been tried
before each judge, a regional pattern for the area for
which he or she is responsible will emerge. Utimtely,

- 12 -
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"*‘7‘73;;7“anot her case (that involving VV\éirren‘ Townshi p), the judge was fol | owi ng

-a regional pattern for the entire state wll be
establi shed, as w1l a fai rly consi stent determnati on

:of regional needs on hoth an area and statew de basis.

G ven that onIY three judges are involved, it is also

- not unreasonable to assume that the nethod for deter-

mning the municipality's fair share of the regional ,
need will be consistent within the judge's area and tend
to pronote consistency throughout the state. 92 N.J. at
254, 456 A.2d at 439. -

The procedural ess'encev of Mount Laurel I_I_L;thErefvoré,‘ Is its open-

~ended comitment to the evdl\(i ng expertise of the three Mount Laurel

trial judges. .:j ",TheA pro'cedu\re' followed"by. Judge - Ser pentelli in this
-case, in turn, _is‘bésed on a fair read ng of the difficult and d;e_Ikif S
- cate task assigned to him by the Supreme Court. By facilitating a

“process upontv’v\hich‘ consensus night have been bui I‘t,~ the jljdgé was

responsi ve tbrlAVbunt Laur el flL's concern that the ;battle""ovf the
- experts An’o‘t ‘get out of hand. By suggesting that the parties consider

| careful'ly“a'r'ret‘hodol 0gy 't'»‘hat at the time appeared to hold pronise in : -

. through on the Munt Laurel prem se of evolving expert] 'se; it would

,hérdly be ‘cb’n‘si stent with the p'ragrr'at.'"\i:?é""-»'spirit of that" prenmise for the

judgevto tis'ol ate his experience in the Varren To'vmship:case sinply

because it had not gone to judgment, while the far-larger Uban League )

case proceededt irréjvocably through its pretr'i al devel opmeht. By.ckére-

"fuIIy and 'repe'atedly' enphasi zing his intention to hear all the trial
testinmony b_ef‘ofeA reaching any conclusi ons," he provided appropriate
recognition that this "natter;"renai ns in adversarial litigation and has )

~to be resolved on that basis.

Defendants“ask_ that the case begin anew with a new judge, that it

be heard without "influence o'r. interference by the court," followng

- 13 -
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the rules of the adversary system as they have "existed in this

country for hundreds of years." (Brief, p.9) Defendant seems’not to
have perceived yet that Mount Laurel Il is a.novel approach to a novel

" doctrinal venture, one which calls for the classic adapability of the

comron | aw adversary system Plaintiffs are not fully satisfied wth |
the process to date: it is for this reason that ‘they have reserved
the rrght to challenge as_pects of the court - appoi nt ed exper't's report
when it"is presented forml |y in court. It my well be that, fromthe"
perspectrve of hindsight* the unknown terrrtory of this early attenpt -

at a Mount Laurel et hodol ogy Ny requrre remapping in future cases

Pl ai ntiffs, for exanple, have gone on record in their belief that |
further involvement of counsel in the "consensus" process would have
been feasible and desirable. ~ See Neisser Affidavit par agraph 10.

(Ironr caIIy, onIy plai ntiffs 4have done so, alt hough def endant usespoor' |

7 orml request to the judge as support for its after-arising concern

about participation) D

Surely, however, these are secondary quibbles. The judge's proce-

~dure was fair, promsed no. advantage or disadvantage to any party or

interest, and conported vrr't_h the Mount- Laurel- -H- philosophy of for-

- 14 -
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~«ceful judicial admnistration.  Defendant's labored effort to find
fundamental error in these proceed ngs is wholly unpersuasive and

»could be accépted only by rejecting the central rean ng- of_: Mount

—

laurel |l itself.

Fespect fuyly submitted,

0 Raype,
.Bruée Gel ber,
Janet LaBel |l a,
Eric Nelsser, - R
Attorneys for the Uban = .
~League Plaintiffs L

- Dated: April 10, 1984

o e
P Re L
s = -l

‘The assi stance of Rachel Horowitz and‘ Louie Nikolaidts in the br_ep--' .
aration of this Menorandumof Law is-gratefully acknow edged. =

EETE



ERI C NEI SSER, ESQ

JOHN PAYNE, ESQ

Constitutional Litigation dinic
Rut gers Law School

15 Washington Street

Newar k, . New Jersey 07102

201/ 648- 5687

BRUCE S. GELBER ESQ

JANET LA BELLA, ESQ

National Commttee Against Discrimnation in Housing
733 Fifteenth Street NW Suite 1026

Washington, D. C. 20005

ATTORNEYS FCR PLAI NTI FFS

SUPERI R COURT OF NEW JERSEY
CHANCERY DI VI SI ON- M DDLESEX COUNTY

URBAN LEAGUE OF GREATER ]
NEWBRUNSW CK, et al ., ]
1 Docket No. C 4122-73
Plaintiffs, 1
1 Gvil Action
VS. ]
. 1
THE MAYOR AND COUNCI L OF 1
THE BORQUGH OF 1
CARTERET, et al., |
]
Def endant s. } AFFI DAVI T
]

STATE OF NEW JERSEY)
¥ ss. 7

COUNTY OF ESSEX )

ERIC NEI SSER, of full age, being duly sworn accor di ng to law, on oath,
deposes and says:

1. | amone of the attorneys representing the plaintiffs in this action.
| submit this affidavit in opposition to defendant Cranbury's Mtion for
Recusal of Trial Judge. |

2. This action, originally filed in 1974, was remanded to this Court |

by the New Jersey Supreme Court in Southern Burlington Oty. NAACP v. M. Llaurel

Township, 92 N.J. 158, 456 A 2d 390 (1983), for determnation of region,



regional need, and fair share allocation, and then appropriate revision of
each defendant's zoning ordinance.

3. On July 21, 1983, this Court held the first case managenent con-
ference after remand. At that tine the Court established a schedule for
production of expert reports and discovery, leading to a trial date of
March 19, 1984. A copy of the Court's letter-order of July 25, 1983
setting forth the results of that conference is annexed hereto and nade a
part hereof as Exhibit A

4.  In August 1983, the Court appointed Carla Lerman, the Executive
Director of the Bergen County Housing Authority, as the Court-appointed
expert in this matter and directed her to prepare a report to assist the
Court and the parties in the resolution of the issues of region, regiona
need, and fair share allocation. In Novenber 1983, Ms. Lerman filed her
first report, which allocated a fair share of 587 housing units to Cranbury.
I'n December 1983, the Urban League plaintiffs filed the fair share report
of their expert Alan Mllach, which allocated 577 units to Cranbury.

5. At a hearing on Novenber 18, 1983, attended by counsel for all
parties, including this affiant, the Court consolidated several actions
brought by devel opers against the Township of Cranbury and issued a revised
schedul e calling for the production of expert reports by those plaintiffs
as well. Acopy of the letter-order of Novenber 28, 1983 is attached as
Exhibit B.

6. On January 24, 1984, a second case managenent conference was hel d
attended by counsel for all parties, including this affiant. At that
tine the Court set up a final schedule for production of all expert reports

and for conpletion of all discovery. The Court also informed counsel for al
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parties of the approach proposed by several experts during the proceedi ngs

'" AMG Real ty & Tinker Properties v. Warren Townshi p, over which the Court

has presided earlier that nonth. The Court informed counsel that it had
directed Carla Lerman to apply the anal ysis devel oped in the Warren Township
case to the municipalities before the Court on this action to determ ne
whether it mght be a useful methodology in this case. At the January 24
conference, Mchael Herbert, counsel for Law ence Zirinsky,  -one of" the
Oranbury devel oper plaintiffs, suggested that it nmight assist in the
resolution of the case or sinplification of the trial if all planners in the
case, including the Court-appointed expert, could nmeet to discuss the issues
and deternine if ény common ground could be found. The Court inquired of
other counsel's willingness to have a joint planners® neeting. A though
sone questions mere'raised by various counsel, both for plaiﬁtiffs and
defendants, it was ultinately agreed that a nmeeting al ong these |ines

woul d be beneficial. It was agreed that,after the planners nmet, the Court
and counsel would neet with the planners jointly. Counsel for Cranbury did
not at that time object to the procedure or raise any questions about the

i npact of the prbcedure upoh t he i ndependence of his planner or upon the
ability of the Court to make a judgment based sol ely upon the evidence
presented at trial. The Court did not order the attendance of anyone and
did not indicate what it thought woul d be the proper outcome of such a
nmeeting. On January 30, the Court issued a letter-border confirmng the

results of the conference, which is annexed hereto as Exhibit C

7. On February 3, 1984, Carla Lerman issued to all parties inthis
action a nenor andum appl yi ng the net hodol ogy devel oped by three planners
in the Warren Township case to this action. That methodol ogy resulted in

a total fair share for Oranbury of 322 housing units. Ms. Lernan expl ai ned



t hat "This menor andum does not of fer an eval uation of the recommendations in the
Warren Townshi p case, but nerely attenpts to apply the dual regional definition
for present need and prospective need deternination and allocation." A copy of
the first page describing the report and the |last page sumrarizing the fair share
allocations for the defendants in this action are attached hereto as Exhibit D
Gounsel for Oranbury did not object at that time to the report or to the procedure
of having the Court-appointed expert apply the nethodol ogy of other planners to
this case nor did he raise any question as to the inpact of this procedure or
report upon the independence of its retained planner or upon the ability of tﬁe

Court to make a judgrment based sol ely upon the evidence at trial.

8. On February 7, 1984, the Court informed counsel that the planners woul d
meet all day on February 7 and that the neeting with counsel would be del ayed
until February 9. A copy of the Court’ letter of February 3 to that effect is
attached as Exhibit E. On February‘8, t he Cburt i nformed counsel that the
schedul ed neeting of Court and counsel wi th the planners was.postponed unti |
February 14 in order to permt all of the experts to reconvene for a second day,
on February 13, in order to pursue "their efforts at reaching a comron approach
to fair-share allocation." A copy of that Menorandumis attached hereto as
Exhibit F. No counsel was present at either neeting of the planners. The Court
informed counsel at the conference on February 14, see paragraph 9 infra,
that the Court had net with the planners on those occasions to inquire as to
their progress in achieving consenéus on the regional issues.

9. On February 14, 1984, a special case conference was hel d, which
was attended by all counsel, including this affiant, and a nunber of the planners
involved in the prior neetings. At that nmeeting, Carla Lerman described
t he met hodol ogy whi ch had emerged fromthe two days of meetings by the planners

and handed out a four-page handwitten outline of the nethodol ogy.



That outline did not indicate the fair share allocations that would result
fromthis methodol ogy for the nunicipal defendants in this action. Counsel
for all parties were offered the opportunity to ask Ms. Lerman questions
about the proposed net hodol ogy. Counsel for Cranbury did not at that tine
object to the nmethodol ogy or to the meeting of planners that had produced
t he net hodol ogy nor did he raise any questions as to the inpact of the
et hodol ogy or the procedure upon the independence of his retained planhner
or upon the ability of the Court to determne the issues based sol ely upon
t he evi dence produced at trial

10. On February 17, the Court-appoi nted expert sent all planners
invol ved in the neetings, including George Raynond, the expert retained by
Cranbury, a copy of an initial draft of her proposed report in light of the
pl anners' neetings. Akéopy of the first two pages, describing tﬁe report,
is attached as Exhibit 6. Ms. Lernan suggested to the Court that a third
pl anners' meeting woul d be useful to discuss questions, comments and
addi tional ideas of the various participants. As aresult, the Court
reschedul ed.the pretrial conference in this action, originally schedul ed
for March 2, and askéd the planning group to neet at that time instead.
The éburt's Menor andum of February 24, 1984 to that effect is attached as
Exhibit H Counsel for parties in this-action were not invited to attend;
only Wban Léague plaintiffs had requested the opportunity to do so. The -
Court did not neet or communicate with the planning group on this

occasi on.



11.  On March 7, Carla Lerman issued a report summarizing the method-
ol ogy discussed at the three planners® meetings. As explained in the
Preface to that report, a copy of which is attached as Exhibit |, the
report, although informed by the discussions of the planners, is that of
the Court-appointed expert,
That report stated that Cranbury's fair share allocation under this method-
ol ogy would be 796. On March 13, 1984 as a result of a suggestion of severa
pl anners who were not satisfied with the approach initially presented,
Ms. Lerman prepared a brief additional report, copy attached as Exhibit J,
that set forth the use of an additional allocation factor, median househol d
income. Wth that nodification, Cranbury” fair share allocation becanme 822.
12. On March 12, 1984, the Court sent all counsel a Menorandum a
- copy of which is attached as Exhibit K asking-themto discuss the "report
fully so that we may address the fair share allocation nEthod proposed. "
The Menorandum ended with the statenent:"Please be prepared to advise the Court
whet her the resulting fair share allocation can be stipulated."” |
13.  On March 16, 1984, the Court held the pretrial conference in this
action, attended by counsel for all parties, including this affiant.
At that time the Court asked Ms. Lerman to explaih t he househol d incone
factor set forth in her March 13 menorandum and permtted all counsel
the opportunity to ask questions and to conment upon the analysis. The
Court then inquired of all counsel which parties would not object to or woul d
stipulate to the approach proposed by Ms. Lerman as a result of the planners?
neeting. None of the defendants, including Cranbury, indicated an acceptance
of that methodol ogy. Counsel for Cranbury did not at that time raise any
object{on to the procedure used, or suggest that the procedure had conprom sed

the independence of his planner, or the ability of the Court to make a judgnent



based upon the evidence presented at trial. The Court stated again that it
had not yet decided.on the appropriateness of the approach set forth in

Ms. Lerman's report and i ndeed m ght have approached sone issues differently,
al though declining to indicate those issues or the reasons the Court night
have for questioning the approach.

14. In the afternoon of March 16, the Court held a case nmanagenent
conference attended by counsel for North Brunswick, dd Bridge and pl ai ntiff-s,
including this affiant. At that tinme the Court described the approach taken
by the Court-appointed expert after the planners® neetings, provided copies
of the March 7 and 13 docunents to counsel for North Brunswick and A d Bridge,
and at the joint request of all parties there present, directed the Court-
appoi nted expert, to apply the nmethodology to those two towns and provide
counsel by March 23 with the results of that effort. Counsel were directed
to state by April 6 whether they could stipulate to this approach. A copy
of the Court's letter-order resulting fromthat conference is attached as
Exhi bit L.

15. On March 19, 193_4, CGeorge Raynmond, Oranbury's expert, issued
his revised report on behal f of Cranbury. The report critiques the Lernan
met hodol ogy for incorporating the "growth area" factor and presents a
different allocation systembased solely on enpl oynent and househol d i ncome
factors. This methodol ogy produced a total fair share allocation for O anbury
of only 599 units. A copy of the cover page and pages 5 and 7-10 of M. Raynond's
report with his main critiques of the "consensus" approach is attached as Exhibit M

16. On April 2, 1984, Carla Lernman issued her final Fair Share Report,
reflecting the nost current and conplete data and incorporating the wealth

factor described in her March 13 nenorandum The preface, a cOpy of whi ch
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is attached as Exhibit N again states that, although the methodol ogy is
aresult of the planners' neetings, she takes responsibility for the
report. This report also shows a fair share allocation of 822 for Ganbury.
It was at this point that Granbury's counsel filed his Mdition for Recusal.

17. Throughout the period described herein, Wban League plaintiffs'
counsel, including this affiant, have repeatedly nmet with and spoken by
'tel ephone with their retai ned planning expert, A an Mallach. He has continued
to provide vigorous and forthright counsel to us. He has not indicated to
us, nor in our opinion is there any evidence, that his participation in the

pl anners' sessions has conprom sed his prof eSSI onal i udgmant

/Z»(f ///’//*ﬁ.f

ERI C NEl SSER

SWORN TO and SUBSCRI BED
before ne this »wMrday
of April, 1984.

f‘; £ : .
=k 5 5"-9;\"”

Frank Askin
Attorney at Law, State of New Jersey




Superior (Enuri ai Nefw Jersey

CHAMBERS OF OCEAN COUNTY COURT HOUSE
JUDGE EUGENE D. SERPENTELLI C. N. 2191

@?’&/ 76 . TOMS RIVER. N. J. 08753

July 25, 1983
Jeffrey E. Fogel, Esq. Bruce S. Gelber, Esq.
American Civil Liberties Union National Conference Against
38 Walnut Street o : Discrimination in Housing

Newark, N* J. 07102 ' - 1425 H Street N W
R Washington, D. C. 20005
William C. Moran, Jr.,Esq. ‘

Hugg and Moran, Esgs. o Phillip Paley, Esq.
Cranbury - South River Road Bernstein, Hoffman & Clerk, Esgs.
Cranbury, N. J. 08512 | 336 Park Avenue

Scotch Plains, N. J. 07076
Bertram Busch, Esq.

Busch and Busch, Esgs. - Patrick Diegnan, Esq.

99 Bayard Street ‘ 1308 Durham Avenue

New Brunswick, N. J. 08903 South Plainfield, N. J. 07080
Joseph L. Stonacker, Esg. Thomas R. Farino, Jr., Esq.
41 Leigh Avenue Applegate & Half Acre Road
Princeton, N. J. 08540 Cranbury, N. J. 08512

Joseph Benedict, Esq.
247 Livingston Avenue
New Brunswick, N. J. 08902

Re. Urban L eagueof Greater New Brunswick v. Carteret - Middlesex County -Q4122-73

Gentlemen:

This will summarize the results of the case management conference held
on Thursday, July 21, 1983.

1. It is understood that Plainsboro. South Brunswick, East Brunswick,
Piscataway and Cranbury shall immediately provide copies of their amended
zoning ordinances together with any related Master Plan Studies or other
documents to the plaintiff and to the Court. The plaintiff shall review the
submissions and attempt to advise each defendant within 30 days of receipt
of the documents whether the amendments would constitute the basis for
dismissal as adopted and if not, what modifications ‘the plaintiffs would
find acceptable. - '

EXHIBTT A



TO: All Attorneys July 25, 1983

Re Urban League of Greater New Brunswick v. Carteret

2. It Isthe Court's intention to appoint an expert to assist the
Court and the parties in the determination of region, regional need
and fair share. | request that counsel consult the list of names which
is enclosed and make an effort to agree on the selection of an expert.
If agreement is not possible, each counsel shall have the right to
~advise the Court with respect to any name specifically objected to and
- the Court'will thereafter designate an expert fram the list. In light of
the fact that | will commence my vacation on Augus 5, | request, that
all counsel advise me no later than August 1 with respect to the list.
| would ask that the plaintiff s counsel submit to me under the five day -
rule, an order providing for the appointment of an expert to assist the
Court and the parties concerning the issues indicated above, leaving
a blank space for the name and address of the expert. This will make
it possible for me to issue the order before leaving on vacation.

3. It is understood that the Court appointed expert shall be asked

to make any necessary projection through the year 1990. The order submitted
by plaintiff's counsel shall contain such language. It was also agreed at
our meeting that all expert reports obtalned by the parties shall be based
upon the 1990 projection.

4, In accordance with our discussion, | would ask each counsel to
submit to me within 30 days, positions which each municipality and the
“plaintiff will take concerning the definition of region as it affects your
client.

5'hed' IWith regard to discovery, we have agreed upon the following time
schedule:
a. obtaining and exchanging of experts reports within 120 days.
b. depositions of experts within 60 days of the submissions of
their reports.
c. all discovery to be completed within 180 days.
d. the plaintiff's expert or experts shall be deposed jointly by
the defendants as opposed to individual sessions.

6. Each defendant has leave to file an amended answer without the
necessity of motions within 30 days from the date of this letter.

7. Bruce S. Gelber, Esg..shall be admitted pro hac vice as co-counsel



TO: All Attorneys July 25, 1983

RE: Urban League of Greater New Brunswick v. Carteret

for the plaintiff. An order is to be submitted and no consent is
necessary.since all counsel agreed at our meeting.

8e A combined case management and pretrial conference shall

be held on Tuesday, February 21, 1984 at 10:30 a.m. in Court Room 1
of the Ocean County Court House. Pretrial memos shall be submitted
in accordance with the Rules of Court.

9, Trial is hereby scheduled for Monday, March 19, 1984 at 9:00
a.m. in Toms River unless the parties are advised otherwise.

10. It is understood that the State Development Guide Plan may

have been amended as to.its concept maps as it affects South Brunswick,
Plainsboro and Cranbury. | will make an effort to verify that fact and, if
possible, provide counsel with copies of the amended map. However,
counsel should also alert their experts to this situation so that their
reports might reflect any changes.

11. Insofar as possible, aU conferences and motions will be heard
by means of telephone conference unless counsel request otherwise.

Finally, | wish to commend all counsel on their spirit of cooperation and
the demonstrated desire to resolve as many of the issues involved in this case as
possible. 1 urge you to work towards resolution of each dispute. | reiterate my
availability to assist in that regard.

Very t/aaly yours,

/7 /

i

EDSRDH | "iK JJene D. Ser};’entelli, J.S.C.
T
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=
CHAMBERS OF OCEAN COUNTY COURT HOUSE
JUDGE EUGENE O. SERPENTELL! C. N. 2191
TOMS RIVER. N. J. 08753
November 28, 1983
Frank Asking Esq. Philip Lewis Paley, Esq.
Rutgers Law School ° Kirsten, Friedman and Chernin, Esgs.
15 Washington Street < 17 Academy Street
Newark, N. J. 07102 Newark, N. J. 07102
Eric Neisser, Es'q." L Patrick Diegnan, Esq.
Rutgers Law School - 1308 Durham Avenue
15 Washington Street - South Plainfield, N. J.07080

Newark, N. J. 07102
Thomas R. Faiino, Jr., Esq.

Bruce S. Gelber, Esq. Applegate and Half Acre Road
National Conference Against Cranbury, N. J. 08512
Discrimination in Housing, Inc.

1425 H Street N. W. . CarlS. Bisgaier, Esq.
Washington, D. C. 20005 510 Park Boulevard

Cherry Hill, N. J. 08034
William C. Moran, Jr., Esq.

Hugg and Moran, Esgs. Richard Schatzman, Esq.
Cranbury-South River Road P. O. Box 2329

Cranbury, N. J. 08512 Princeton, N. J. 08540

Bertram Busch, Esquire Peter A. Buchsbaum, Esq.

Busch and Busch, Esgs. Warren, Goldberg, Berman and L ubitz,
99 Bayard Street P. O. Box 645

New Brunswick, N. J. 08903 Princeton, N. J. 08542

Joseph L. Stonacker, Esg. Lawrence Litwin, Esq.

41 L eigh Avenue 10 Park Place

Princeton, N. J. 08540 Morristown, N. J. 07960

Joseph Benedict, Esq.
247 Livingston Avenue
New Brunswick, N. J. 08902

Re: Urban League of -Greater New Brunswick
v. Carteret - Middlesex County - C-4122-73

EXHIBIT B



This will serve to confirm the results of a conference held on Friday,
November 18, 1983 which was brought about by virtue of the mation brought by
Mr. Moran to consolidate the suits of Garfidd Company, Tossph Morris and
Robert Morris, Browning-Ferris Industries et al and Cranbury Development Corp.
with the Urban L eague v. Carteret action. | have also treated the motion as
seeking to consolidate the Cranbury Land suit brought by Mr. Bisgaier.

| have decided to permit the consolidation of the five cases mentioned
above subject to the conditions of the case management procedures which follow:

1 With regard to Garfield, Morris, Browning Ferris and Cranbury
Development and Cranbury Land, (hereinafter "new cases"), all experts
reports shall be filed on or before January 23, 1984.

2. With reg'érd to the new cases, all interrogatories, except those
relating to the new cases experts reports, shall be propounded within
60 days of November 18, 1983.

3. With regard to the new caseé, depositions and interrogatories
concerning the experts reports shall be completed by February 21, 1984.

4. An additional case management conference shall be held on
Tuesday, January 24, 1984, at 10:30 a.m.

For the purpose of trial, the issues involved in this litigation shall be
handled in the following order: _

1. Determination of region and fair share.

2. Compliance hearings concerning each municipality. The order
of proceeding as among the municipalities shall be decided at the time
of pretrial or at the case management conference.

3. A s to Cranbury's compliance hearing, the order of proofs shall be
as follows:

a. A ammary hearing on the validity of the TDC aspects of the
ordinance.

b. Notwithstanding the Court's ruling as to validity of the TDC,

" there shall be a hearing following the summary hearing which shall
determine whether the TDC . is arbitrary and capricious as applied
to the individual plaintiffs who challenge it.

c. There shall follow a hearing as to whether the zoning ordinance.
aside from the TDC aspect, is arbitrary and capricious as applied to
the plaintiffs. :



d. That hearing will be followed by a hearing as to whether
the zoning ordinance, including its TDC aspect, complies with
Mount Laurd H.

e The issues concerning the alleged section 1983 violations
shall be severed and heard at a date to be set by the Court.

f." In the event the Court finds the TDC aspect of the ordinance
to be ultra vires. the Court will consider the severing of the
Morris action so that an appeal may be immediately pursued.

4. In the event of a finding of invalidity of any of the zoning ordinances
of the seven municipalities involved; any plaintiff, whether or not the
plaintiff has raised a Mount Laurd clalm shall have the right to participate
in any subsequent proceedings which involve the appointment of a master

in connection with the zoning ordinance revision.

Mr. Moran is hereby requested to submit a smple order merdy stating that
his mation for consolidation, which is deemed amended to include the Cranbury Land
suit, is granted subject to the terms and conditions set forth in the Court's letter of
November 28, 1983. The order need not recite the terms of the letter.

A copy of this letter is being sent to Ms. Caria Laman so that she is aware
of the developments in this matter and also so that she may provide a copy of her
report to the four new plaintiffs currently involved (Messrs. Bisgaier, Schatzman,
Litwin and Buchshaum - Mr. Farino has previously received a copy of the report).

It was agreed at the conference that any party shall have 30 days fran receipt of
Ms. Lerman's report to submit to the Court any questions relating to that report for
which clarification is sought from M &. Lerman.

An additional copy of this letter is being sent to Frank Petrino, Esquire
who has written to the Court on behalf of Ziransky by letter of November 15, 1983
indicating that an additional complaint is about to be filed on behalf of Mr. Ziransky
which will somewhat track the pleadings in Garfleld and Cranbury Land. Presuming
that such a complaint is promptly filed with the Court, and assuming Mr. Petrino's
willingness to abide by the terms and conditions of this letter, | would direct
Mr. Petrino to file, both his complaint and an order for consolidation under the
five day rule, which order would recite that the application is granted subject to
compliance with the terms and conditions of this letter. | would, of course, enter-
tain any objections to the proposed order which may be appropriate.




| wish to commend all counsel in this matter for the professional manner

in which they have approached this difficult litigation and the cooperation that
they have evidenced at our conference. | reiterate my willingness to be available
to assist in any settlement efforts and my desire to deal with the problems which

may develop in meeting the deadlines set forth in this letter.

Very }pﬂly durs,

-EDSRDH gugene D. Sepfentelli, J.S.C-

CC: CarlaLeman -
Frank Petrino, Esquire
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JUDGE EUGENE D. SERPENTELU C. N. 2191
TOMS RIVER. N. J. 08753
hao'd 7
January 30, 1984
memorandum
to

Richard Schatzman, Esqg. Joseph J. Benedict; Esg.

Ronald Berman, E5q. Phillip L. Paley, Esq.

Thomas R. Farino, Jr./Esq. . William C. Moran, Jr., Esqg.

LawrenceB. Litwin, Esq. CarlS. Bisgaier, Esq.

- Bruce S. Gelber, Esq. - Joseph L. Stonacker, Esq.

John M. Payne, Esq. ' Michael J. Herbert, Esqg.

Bertram Busch, Esg. ‘ Ms. Carla Lerman

Patrick J. Diegnan, Jr. ,Esq. , Mr. Philip M. Caton

A% League et als v. Carteret et als

This will conflrm the results of the case management conference held
on Tuesday, January 24.

The following represents the principal time deadlines and other issues

addressed. -

1. All fair share reports shall be submitted by January 31 except
for the reports for Cranbury, S. Plainfield and Plainsboro which will be submitted
by February 7.

2. All interrogatories as to the "old" cases shall be in hand by
February 7.

3. All interrogatories concerning the "new" cases shall be in hand

by February 21.

4, AE depositions will be completed on or before March 2. Any party
wishing to depose either the Court appointed expert or Mr. Mallach must advise
the Court within 7 days of being supplied with M's. Leman's analysis of the
Warren Township methodology so that a single deposition date may be set for the
experts. Alternatively, any party shall have the right to submit questions to the
Court for Ms. Leman within 7 days of the submission of her analysis. It is also
understood that M's. Lerman will submit her responses to the questions already
posed to her within 7 days. .

5. It was agreed that there would not b© strict compliance with the
notice requirements concerning depositions m4 that any depositions to be taken

EXHTRTT ¢



would be in the vincinity of New Brunswick.

6. It was also agreed that subpoenas as to experts for trial,
would be waived.

7. . It was agreed that the planners representing all parties together
with M's. Lennan and Phillip Caton will meet on Tuesday, February 7 at 9:00 a.m.
in my Court Room to discuss possible resolution of the fair share issue. At 1:30
on the same date counsel for the parties, the planners and the Court will hold a
case management conference.

I would like to emphasize that the time requirements shall be adhered to
strictly and that the case will be pretriedon Friday, March 2 and trial will
commence on Monday, March 19, as previously scheduled. -

| am most. grateful for the cooperatio'n of everyone involved in this matter
and the professional - attitude which has been displayed.

EDS-RDH . éﬂ J EW

yéene D. ¥rpentdli, J.S.C-



CARLAL. LERVAN
413 W ENGL EWOOD AVENUE
TEANECK, NEWJERSEY 07666

To: Al participants in Uban League of Geater New Brunsw ck v.
Carteret et al.

Date: February-3, 1984  ag'é 2™
Re:  Chadw ck- Coppol a- Moskowi tz Menmo of 1/30/ 84

Ameno regarding "M. Laurel 1" Fair Share Conputations by John
Chadwick 111, Richard T. Coppola and Harvey S. Mskow tz (1/30/84)
has been circulated to all planners involved in the Uban League of
Greater New Brunswick v. Carteret* and closely retated cases.

Fol l owing the considerable effort of these three planners (experts in
the AMG Real ty and Tinber Properties v. Township of Warren consolidated
cases) to reach a consensus on certain basic M. Laurel issues, Judge
Serpentelli requested that the conclusions reached in that case be
applied to the Mddl esex County case. Urban League of .Greater New
Brunswick v. Carteret et al.

Thi s menorandum does not offer an evaluation of the recorTmandati ons
in the Warren Township case, but nmerely attenpts to apply the dual
regional definition for. present need and prospective need detern na--
tion* and al | ocation. For purposes of conparison* the same factors
for measuring Present Need which were used in the Lerman Fair Share
Report were used in this analysis.

PRESENT NEED

Lerman's Fair Share report for the Court in this case used an ex-
panded netropolitan region of the thirteen counties to determne the
overal | level of present need. This large region was then broken

> down into two sub-regions resenbling housing markets. The excess

need in the Core Area (Hudson County and the Gty of Newark) wa
reallocated to the north and south sub-regions in proportion to
their economc growh and vacant land Gowh Areas (SDGP). A new

| evel of present need was then cal culated for the sub-regions which
included the reallocated excess. This new present need percentage.
was then applied to all municipalities in the case. Thelr own in-
di genous need was increased by the nunber required to bring their
present need rate to that of the sub-region.

EXHBIT D



FAI R SHARE ALLOCATI ONS O PRESENT AND PRCSPECTI VE NEED

Conparison of Lerman and C C M Al | ocati ons

Ler man M
Cranbury ,
Pr esent . 41 44
Prospective . - 514 ) 278
East Brunsw ck
Pr esent - 638 694
Prospecti ve 1028 _ 1356 -
Monr oe
Present =~ 329 357
Prospective - - 440 : 288
Pi scat away
* Present 701 763
Prospecti ve 2912 4940
Pl ai nsbor o
Present 174 190
Prospecti ve 314 513
Sout h Brunsw ck
Pr esent 310 . 337
Prospecti ve 1370 i 1578 -
South Plainfield
Pr esent 355
Prospecti ve 1427 386

© 2026



Seupertor Court of Nefm Jersey

CHAMBERS OF OCEAN COUNTY COURT HOUSE

JUDGE EUGENE O. SERPENTELLJ C. N. 2191
TOMS RIVER. N. J. 08753
ALt V 2-/‘7
February 3, 1984
MEMORAND UM
10

Richard Schatzinan, Esq. Patrick J. Diegnan, Jr., Esq.

Ronald Berman, Esq. - Joseph J. Benedict, Esq.

Thomas R. ‘Farino, Jr., Esq. - Phillip L. Paley, Esq.

Lawrence 8. Litwin, Esqg. William C. Moran, Jr., Esq.

Bruce S. Gelber, Esq. : CarlS. Bisgaier, Esq.

John M. Payne, Esq. Joseph L. Stonacker, Esg.

Eric Neisser, Esqg. Michael J. Herbert, Esq.

Bertram Busch, Esqg.

Re: Urban Leaque et alsv. Carteret et als

This will confirm my secretary's conversation of this date.

- | am advised that the planners expect to use a full day in their
deliberations on February 7 and that time will not be available to meet with
counsel or the Court. Therefore, | am requesting that counsel appear on
February 9, at 9:30 a.m. at which time the Court and counsel will be advised
of the results of the planners deliberations.

Each of the planners are being notified of this arrangement through
Ms. Lerman's office. However, | would ask that you confirm the new schedule with
your planner if he or she was scheduled to attend.

[ L
%ﬂ) g f\"é&/l&-’ r;./-'?
- z

ED:SRDH _ 4 | -
¢ Eugene D. SerpenteUi, J.S.C.

EXHIBIT E



Superior (Enuri ni Nefw Jersep

CHAMBERS OF . OCEAN COUNTY COURT HOUSE
JUDGE EUGENE O. SERPENTF.LU C. N. 2191
. TOMS RIVER. N. J. 08753

February 8, 1984

M_E MORANDUM

10

Richard Schatzman, Esq. ' Patrick J. Diegnan, Jr., Esq.
Ronald Berman, Esq. ' Joseph J. Benedict, Esq.
Thomas R. Farino, Jr., Esq. Phillip L. Paley, Esq.
Lawrence B. Litwin, Esq. William C. Moran, Jr., Esq.
Bruce S. Gelber, Esq. Carl S. Bisgaier, Esq.
JohnM. Payne, Esg. Joseph L. Stonacker, Esq.
Eric Neisser, Est. Michael J. Herbert, Esq.
Bertram Busch, Esq.

Re = Urban L eaque et als v. Carteret et als

This will confirm a telephone notice which you received from my
law clerk on February 8 with regard to the above matter.

The meeting of the experts and counsel scheduled for February 9 has
been cancelled in order to permit all of the experts to reconvene on Monday,
February 13 to complete their -efforts at reaching a common approach to fair-share
allocation. Counsel should not attend the meeting of February 13.

A meeting will be held on Tuesday, February 14, at 9:30 a.m. with all
counsel and all experts for the purpose of reviewing the results of the experts
deliberations. |

EDS-RDH

nsD Sgpentelll J.S.C.

EXHIBIT F



DRAFT

TO: The Hon. Eugene D. Serpentelli
FROM Carla L. Lerman
DATE: February 17, 1984

On February 7 and February 13, 1984, daylong sessions
were held with p'Ianners who are in»volved directly or indirectly
in the case of the Urban League of Geater New Brunsw ck vs.
Carteret to determne if concensus could be reached on the nost
appropriate methodology for deternining region and fair share.
These two sessions reviewed all aspects of the fair share
met hodol ogi es that had been used to date in fair share reports,
and evaluated their appropriateness. The participants also

reviened the Rutgers study, M. Laurel I1: Chal | enge and

Delivery of Low Cost Housing, prepared by the Center for Urban

Policy Research. The meetings were attended by the follow ng
pl anners: | ’ -
Pet er Abel es _ Philip Caton
John T. Chadw ck, IV Ri chard Coppol a
David H Engel Janmes W H ggins
Car|l Hntz Lee Hobaugh
Carla L. Lerman John J. Lynch
Al'an Mall ach m Harvey S. Mbskow tz
M chael Mueller " Lest er Nebenzahl
WIliamQueale, Jr. George Raynond
Robert E. Rosa Richard B. Scalia
Paul F. Szymanski Peter Tolischus

Geoffre¥ W ener _
Center for Uban Policy Research; (Robert W Burchell &
Davi d Li stokin)

Drs. Robert Burchell and David Listokin were invited to

address the first neeting with a presentation of the nethodol ogy

BHBTG .
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and findings of the Rutgers study. There was an opportunity for
the planners to present questions Follow ng questioning, Dr.

Burchell and Dr. Listokin left the neet i‘ng.

Det er m ni ng Regi on

| Two distinct approaches to region have been noted to
date in fair share reports: the use of a large metropolitan
region, consi s.ti_ng of 8 9 or 13 counties, and the use of smaller
" comut er shed" }'egi ons which relate to a specific municipality.
The use of these two types of regions is sUpported in different
ways in different secti ons of the opi ni on. For exanpl e,
definition of region in QGakwood vs. Madison, indicated that a
region should be "that general area which constitutes, nore or
| ess, the housi ng market of which subject nmunicipality is a part,
and from which the prospective popul Vatio‘n of the nunicipality
woul d be drawn,, in the absence of excl usi onary zoning." 92 N 158
at 256 ‘"

The court further states in M. Laurel |IX that Justice
Pashman's opinion in M. Laurel | should be considered in
de'term' ning a definition for regions 92 NJ 158 at 256

— the area included in the interdependent residential
housi ng mar ket ;

— the area enconpassed by significant patterns of
conmut at i on;

— the areas served by nmajor public services and
facilities; and,

— the area in which the housing problemcan be solved.

These two definitions of region, expressed by Justice

Furman and Justice Pashman, indicate a strong connection in the



Superisr Cauri txi New f srsqgj

CHAMBERS OF OCEAN COUNTY COURT HOUSE
JUDGE EUGENE D. SERPENTFLLI C.N. 2191

TOMS RIVER. N. J. 08753

February 24, 1984

MEMORANDU M

Richard- Schatzman, Esqg. Phillip L. Paley, Esq.

Ronald Berman, Esq. ; William C. Moran, Jr., Esq.
Thomas R. Farino, Jr., Esq. ~ CarlS. Bisgaier, Esq.
Lawrence B. Litwin, Esqg. Joseph L. Stonacker, Esg.
[ Bruce S. Gelber, Esqg. , ' Michael J. Herbert, Esq.
.Jjohn M. Payne, Esq. - Leslie Lefkowitz, Esq.
N_Eric Neisser, Esq. Michael Noto, Esg.
Bertram Busch, Esqg. Henry Hill, Jr., Esq.
Patrick J. Diegnan, Jr., Esq. Ms. CarlaLerman, P.P.

Joseph J. Benedict, Esq. ‘
RE: Urban L eague et als v. Carteret et als

ThIS will confirm our telephone call of Friday, February 24 relatlve
to the above referenced matter.

The pretrial scheduled for March 2 at 11:00 has been adjourned to
March 9, at 10:00. The case management conference involving Old Bridge and
North Brunswick is rescheduled for March 9 at 2:00.

The pretrial is adjourned in order to allow the Planning Advisory Group
to meet on Friday March 2 to review the preliminary report which should now be
in your planner's possession, and the figures generated by the proposed
methodology. The one week delay will allow also for input as to the methodology
from the participants in Mount Laurd litigation. The decision will be made on
March 9 as to whether the trial date should be advanced by one week. For the
present, please assume that trial will proceed on March, H., 1"«

All planners have also been notified by telephone of the revised schedule.
However, may | ask that you confirm the contents of this memorandum with any

planner who may have been retained by you.
/ %@M

Eu neD Serpe%lll J.S.C.

EDSRDH

* EXHIBIT S



FAI R SHARE REPORT

URBAN LEAGUE OF GREATER NEW BRUNSW CK
V.
CARTERET ET AL.

PREFACE

During February and March, 1984, three dayl ohg sessions

were held with planners who are involved directly or in-
directly in the case of Urban League of Geater New Brunsw ck
v. Carteret to determne if consensus could be reached on

the nost appropriate nethodol ogy for determ ning region

and fair share as set forth in the New Jersey Suprene Court
deci sion known as M. Laurel 11. .

These three sessions provided the opportunity to review
all aspects of the fair share nethodol ogies that had been
used to date in fair share reports, and to evaluate their
appropriateness. The participants also reviewed the Rutgers
study, M. Laurel Il ; Challenge and Delivery of Low Cost
Housi ng, written by the Center for Urban Policy Research.
Drs. Robert Burchell and David Listokin were invited to
address the group at its first session.

The results of those neetings, as well as many hours of

t el ephone conferences* and total cooperation and sharing in
the data-gathering effort, are summarized in this report.
Appendi x A expl ains the nethodology in detail and includes
the tables containing nost of the basic data for the fair
share nunbers. '

The formula for prospective need set forth in this report
utilizes three factors: current enploynent, enploynment growt h,
and anmount of land designated as G owmh Area in the State
Devel opnent Guide flan. There has been in the discussions
substantial Interest (and not conplete concurrence) in the
use of an economc factor in the forrmula for allocating
prospective need. A subconmittee of the planners' group

i nvol ved I n developing this consensus has been established

and is working on various alternatives which will be presented
to the larger group within the next two weeks. At that tine
sonme amendnent to the forrmula may be proposed.

Al'l of the planners Involved have felt that the lack of
reasonably accurate data on land availability presents a
serious problem There was general agreenent that as soon
as this information is available* a re-evaluation of all
formulas would be in order.

This report has been limted to the issues of region,

regi onal need, allocation and fair share nmethodol ogy. It has
not addressed issues of conpliance, although there has been

| XSIBIT I ;



consi derabl e discussion of many aspects of that subject*
and acknow edgenent of its great inportance in achieving
any of the goals of M. Laurel Il. Cearly, when a nunic-
ipality is assigned its fair share nunmber, there will be
need and opportunity to evaluate that share in light of
particular conditions within that town; that will be the
appropriate time to raise questions of feasibility, pre-
vious efforts and acconplishnments, staging and alternative
means of neeting goals.

Al t hough the participating planners are listed below, and
their participation and contributions are an integral

part of this,report, | assune full responsibility for the
accuracy and validity of materials and information present-=
.ed herein. : '

Carla L. Lerman, P.P.
March, 1984 .

Pet er Abel es
Philip.Caton .
John T. Chadw ck, 1V’
Ri chard Coppol a
David H. Sngel
Janmes W Eiggins
Carl Hintz

Lee Hobaugh

Carla L. Lerman
John J« Lynch

Alan Mal |l ach

Harvey S. Moskow tz
M chael Mueller
Lester Nebenzabhl
Ant on Nel essen :
WIlliam Queal e, Jr.
George Raynond
Robert £. Rosa .
Ri chard B.- Scalia
Paul F.- Szymanski
Peter Tolischus
Geof frey W ener. . : Co.D .



~ CARLA L. LERVAN
413 W Engl ewood Avenue
Teaneck, New Jersey
07666

MEMORANDUM

TO. The Honorabl e Eugene D. Serpentelli
FROM Carla L. Lerman
DATE: March 13, 1984

SUBJECT: Amendnent to Fair Share Report, 3/7/84, based on report
of subcommittee of Planners' Goup

The subcommittee appointed at the last planners' neeting net
several tines, ~and considered the alternative nmethods for

appl ying an econom c factor to the consensus fornula, given the
avai | abl e dat a. ‘

Full consideration, including "running the nunbers" on severa
factors, was given to the followng: 1) use of equalized

val uation per capita; 2) 1970-1980 change in percentage of

| ower inconme households within a subject nunicipality; and

3) current medi an household income. In each case, the nethod-
ology that m ght be used to relate that characteristic on a

muni ci pal . level to a regional |evel was evaluated in terns of
avai l able data and reasonable conparability between jurisdictions.

The use of valuation per capita in the allocation formula
presented several 1 nportant problenms. The revised fornula had
the potential of increasing allocations to towns that could not
realistically absorb additional units, and decreasing allocations
to towns that have |ess devel opnent and anple anmpunts of vacant
land. The relatively low value of essentially open, undevel oped
land resulted in a |ower valuation, while highly devel oped

muni ci palities with substantial inprovenents indicated high

val uati ons. Even with the difference in population, the result
was to give a higher allocation factor to the built-up commun-
ity, and a lower allocation factor to the undevel oped conmunity.

Additionally, the variables that contribute to valuation m ght
be expected to give rise to considerabl e disagreenment regard-
ing the validity of assigning a higher fair share nunber to

muni cipalities with higher per capita valuation. The nere fact
of hi gher pet capita valuation could reasonably be argued

not to justify a higher M. Laurel obligation, as the residents-
t hensel ves m ght not be capable of absorbing an increase in
muni ci pal expenditures related to providing opportunities for

| ower incone househol ds.

The change in the proportion of |ow and noderate incone house-
holds in a given municipality was considered as a potenti al

C

“EXHBIT ]




Meno - Carla L. Lerman -3/ 13/ 84 p. 2

fair share allocation factor. A major limtation which pre-
cluded the use of this factor was the |ack of conparable data
avai l able for 1970 and 1980. The breakdown of househol ds

by income was not available in 1970 for conparison with 1980.
T8¢ famly income data that is available for both census years
woul d exclude single person households from the conparison.
The excl usion of these househol ds, which conprise a signif-
icant portion of the |ower inconme households, would result

In an inaccurate portrayal of increase or decrease in |ower

i ncome households in the subject nunicipality. '

The ratio of nunicipal nedi an household inconme to reqional

nedi an household incone Is a valid expression of financial
capabi ity that Is readily available on a nunicipal and county
level* In the sense that the M. Laurel decision is an econ-
om c one, the household inconme is a relevant factor in deter-
mning a nunicipality's fair share of |ower Income housing.

...If sound planning of an area allows the

rich and middle class to live there, it nust --
. also realistically and practically allow

t he poor. slip op at 21

Use of nedi an household incone as a factor In determning
fair share provides one nmeans of neasuring past efforts to
provi de affordable housing. Measuring these efforts has been
of general concern to the planners' group. A nmunicipality
that has been relatively open to garden apartments, or one
whi ch has made efforts to develop assisted housing will have
‘a relatively |ower nedian household Incone than a nunicipal -
ity that has been nore excl usionary.

Inaddition to reflecting past efforts,'the'nedfan househol d

income will broaden the fornmula in such a way that a town
whi ch has not sought .to increase enploynent and ratables, but
has been exclusionary in its .residential zoning,will receive

a relevant fair share allocation, in spite of its-law=. enploynent.

t he met hodol ogy for including the municipal *to-regional ratio

of nedi an household incone will establish that inconme ratio as
a fourth factor for determining fair share of prospective

need, and a third factor for determining the fair share of the
real |l ocated excess of present need. The alternative nethod

of applying an adjustnent factor to the entire fair share nunber
was considered, but was rejected in favor of the nmethod that

pl aced the incone factor on a par with the other factors.- This
was part of a consensus reached by the subcomm ttee, which

reflected flexibility on the parts of all involved.
The fornmula will be adj usted according to the néthodology
on the follow ng page. it is presented in detail for one

muni ci pality, and summarized for the remaining six nunicipalities-
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Met hodol ogy for Appl y'i ng Medi an Household Incone to
Formula for Present Need

Wiere : "A" equal s nunicipal enploynment as percent of
regi onal enpl oynent

"B" equals municipal growth area as percent of
regional growh area - ‘

"C" equal s nunicipal enpl oyrreht growth 1972-1982
- as percent of regional enploynment growh

"IR" equals ratio nunicipal nmedian househol d
I ncome to regional medi an househol d incone

"D" equal s median income factor to be added to
e formul a .

"E" equals revised percent of reallocated excess

Cranbury s Present Need

A+ B
3 X IR « D A_.tB.:_P.a E E x 35,014 =» Share of re-

3 al l ocat ed excess

0.298 -HO 961 x 1.07 =+ 0.674
2

0.298 + 0.961 + 0.674 - 0.644 x 35,014 - 226
3

226 x 1.2(reallocation allowance) -271

271 7 3(staging periods) - 90 (present need to 1990)

90 x 1.03(vacancies) « 93 |

29(i ndi genous) + ‘93 (reall ocated excess to 1990 incl. vacancies) =
Total Present Need of 122 |

Prospecti\)e Need

0.634 +0.934 + 0.401 * 0.656 xl1.13 « 0.741
3

0.634+ 0.934 + 0.401 + 0.741 * 0.678 x 83,506 + 566
; ,

566 x 1,2 ¢« 679 Prospective Need
679 x 1.03 « 70Q Total Prospective Need

#
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East Brunswick: Total Present Need (revisedf 41

Total Prospective Need (revised) 1910

Monroe: Total Present Need (revised) 265

e e—

TotaI'Prospective Need (revised) ‘58

—

Pi scataway: Total Present Need (revised) 678
.TotaI'ProSpéctive Need revised) 3087

Pl ai nsbor o: Total Present. Need (revised) 9f

Total Prospective Need (revised) 549

South Brunswick: Total Present Need (revised) 416
Total Prospective Need (revised) 1828

South Plainfield: Total Present Need(revised) 280

Total Prospective Need (revised) 1454

All Present Need cal cul ations are based on the final excess
need for the eleven county region: 35,014 units to be reallocated.

This is a small increase over the first cal culations which were
estimated to be 95% conplete. The final revision of the Fair
Share Report will reflect this change, as well as severa

changes in non-growth nunicipalities about which sonme question
had existed regarding their status in the SDGP. None of these
changes will have any significant inpact on the Fair Share

al | ocati ons.



Superior Court al Jefa Jersey

CHAMBERS OF . OCEAN COUNTY COURT HOUSE

JUDGE EUGENE D. SERPENTELL1 C. N. 2191

TOMS RIVER. V J. 08753

March 12, 1984
MEMORAILHTLM

Carla Lerman ' - Joseph J. Benedict, Esqg.
Richard Schatzman, Esq. Phillip L. Paiey, Esqg.
Ronald Berman,Egqg. ' , William C. Moran, Jr., Esg,
Thomas R. Farino, Jr. Esqg. , CarlS. Bisgaier, Esq.
Lawrence B. Litwin, Esqg. Joseph L. Stonacker, Esq.
Bruce S. Gelber, Esq. Michael J. Herbert, Esq.
Eric Neisser, Esq. Leslie Lefkowltz, Esqg.
Bertram Busch, Esq. Henry A. Hill, Jr., Esq.
Patrick J. Diegnan, Jr. Esq. Jarome J. Convery, Esq.

Re _tlrban | eague v, Carteret
1. - Pretrial and Trial Date
2. Planner's Report . T

As you were advised the pretrial in the Urban League v. Carteret matter
has been adjourned until Friday, March 16th at 10:00 a.m.

The conference in the matters involving Old Bridge and North Brunswick
is adjourned to the same date at 2:00 p.m. The trial date is set back tentatively
to Monday, March 26, 1984 at 9:00 a.m.

By the time you receive this memo, your planner should have already
received the revised raport of the planners group. | request that you discuss that
report fully so that we may address the fair share allocation method proposed. The
subcommittee of the planners group has suggested one adjustment to the fair share
allocation criteria which win change each municipality's fair share number. The
precise number including this adjustment will be given to your planner by March 13.

Please be prepared to advise the Court whether the resulting fair share

allocation can be stipulated. ,

Eugene D. Serpentelli, J.S.C.
- EXHIBIT K

EDSrdh




Superior Qourt at Ne Eerzeg

CHAMBERS OF OCEAN COUNTY COURT HOUSE
JUDGE EUGENE D. SERPENTELLI : - C.N. 2191

TOMSRIVER. N. J. 08753

March 19, 1984
MEMORANDUM
Bruce S. Gelber, Esq. ) ' Henry A. Hill, Jr., Esq.
Eric Neisser, Esq. , Jerome J. Convery, Esq.
John M.Payne, Esq. . . Ms. CarlaLerman '
Leslie Lefkowitz, Esqg. | . Robert J. Lecky, Esq.

Re: Urban Leaguev. Old Bridge & North Brunswick Twps.
O & Y.v. Old Bridgetwo. —

This will serve to confinn the results of the case management conference
~held on Friday, March 16. The following |tems were agreed upon and shall
constitute an order of the Court: ,

1. Ms. Carla Lerman shall- supply the fair share number for both
municipalities on or before March' 23.

24 Each municipality shall adV|se the Court and othér“parti% by
“ April 6, whether the fair share number is acceptable and whether the
issue of compllance will be litigated.

3. . Iflitigation isto occur on either or both issues, the following
schedule is established:
a. All interrogatories are to be served and answered by
May 11.
b. All experts repbrtsareto be filed by May 11.
C. All depositions, including experts depositions, are

to be completed by June 1, 1984.
d. | Pretrial is set for June 15, 1984 at 10:00 a.m.
e.  Trial is set for Monday, July 2, 1984 at 9:30 a.m.

EXHIBIT %
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March 19, 1984
Bruce S. Gelber, Esq. - Henry A. Hill, Jr., Esq.
Eric Neisser, EsqQ. , - Jerome J. Convery, Esq.
John M. Payne, Esq. Ms. Carla Leman
Leslie Lefkowitz, Esqg. , Robert J. Lecky, Esqg.

| wish to thank all- counsel for the cooper ative manner in which the
conference was conducted. | believe that in the spirit of compromise, this

matter can be resolved without the necessity of lenghty litigation. In any event, -

| remain available for any inquiries at your convenience. You will recall that |
requested that no motions be filed without prior consultation with the Court and *
counsel.

Finally, it should be noted that all parties have agreed to bear equally
the cost of M's. Lerman's services as to the determination of fair share number
and any other service she may perform with the consent of counsel.

“ED$:RDH
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for
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Gegafge M Raynond, fth. P.
Li cense No. 552

Pr epar ed tgl
QCeorge M Rayrmnd Al CP; Al A; P. P.
57arrytown, New York A

Revi sed —I\/arch 19, 1984

EXaiBIT M | .



housing supply to create nobility, thus providing
the larger households with the opportunity of
finding nore appropriat'e quarters. This view of
what needs to be done about standard but over-
crowded units seens to be sanctioned by the
Suprene Court's stress (cited above) on the

inclusion of resident poor "who now occupy

'di | api dat ed housi ng" (enphasis supplied).

G ven that, as detailed bel ow, the satisfaction of

Cranbury's Mount Laurel obligation will require a

maj or anount of new construction, | do not believe
it to be appropriate to consider the 28 units
whi ch represent that Township's indi genous need on
a par with the fair share of its excess present
need and its prospective need. The |atter nust,
largely, be provided in the form of additional .
housing units.. A renmedy for CGanbury's indi genous
need problem should be sought first through a
muni ci pal survey of the actual conditions and the
mounting of a local rehabilitati on or other
program tailored specifically to the needs so
identified. This is particularly appropriate in
an instance where the total nunber of wunits

involved is so snal |.



municipalities will lack sufficient vacant
land to accommodate their fair share of
present need (Lerman Report, p. 9) and

prospective need (Lerman Report, p. 20).

The inclusion of the "land in growth area"” factor
. was suggested because of the absence of reliable
data‘fegarding the availability of vacant devel op-
~abie land, nunicipality by hunicipality. I nray
opi ni on, Fland in the growth area” is a nost
inadeqeate surrogate for vacant devel opabl e |and.
As an exanple, let us assune that two nuni ci pal -
ities have equal anounts of land in the growh
area; In one of the two all of such land may be
fully developed whereas in the other it nay be

substantially vacant.

The Suprene Court's concern with the growth area

as delineated in the State Devel opnent Quide Pl an

Is limted to assuring that "renedial solu-

tion(s)...inpose the Mount Laurel obligation only

in those areas designated as "growh areas" by the

SDGEP' (92 N.J. 236). Nowhere in Mount Laurel |

does the court inply that a nmunicipality which has
a sufficient quantity of vacant devel opable |and

to satisfy its obligation has any right to pass it



on, in whole or in part, to another nunicipality
sinply because the latter has nore of its land in
the "growth area" or because it has nore vacant
devel opable land. In fact, the court very specif-
ically stated that "there is (no) justification
for allocating a particular regional need equally
_anong muni ci palities sinply because they have
enough land to accommodate such equal di vi sion.
| Ther e may be factors that riender such a determ na-
tion def en’si bl e, but they would have to be strong
factors, and certainly not the sinple fact that

there is enough land there” (92 N.J. 350)-

The devising of a fornula that does not result in
the shifting of responsibilities on unsuppdrted
grounds finds sanction in the Suprene Court's
clear joining of enploynent growh wth 'rat abl es
in its instructions as to the proper fashioning of
a fair share formula" "Formulas that accord
substantial weight to enploynent opportunities,

‘especially new enpl oynent acconpani ed by substan-

tial ratables, shall be favored..."” (92 NJ.

256) —(enphasis supplied). Even if it results in

a heavy Mount Laurel responsibility, a formula

whi ch enphasi zes enploynent growh w |l nost

probably affect nunicipalities which have favored



(¢)

the influx of ratables but not of the workers
whi ch make them possible. Such a nunicipality
should be pernmitted to shift its obligation onto

others only upon conclusive proof that its fair

-share cannot be accommodated within its borders

despite the use fbr this purpose of all the

~suitable vacant developable land in its growh

unyv

area at the highest appropriate density.

As stated in the Lerman Report (p. 9), "[t]his
nmet hod (the 20% addition-ed.) wll preclude the
(need for) upward adjustnment of any nmunicipality's
al l ocation based solely on the unavailability of
vacant land in another nmunicipality." Thus, by
i ncluding a 20% surcharge in anticipation of the
probability that sonme nunicipalities will |ack
sufficient vacant land to accomodate their fair
share, the formula assures that the accommodation
of the entire regional need will not be thwarted

by | ack of vacant | and.

For the reasons stated above, since the "land in
growt h area" factor does not neasure any mnunici pa
characteristics that are relevant to the fair

al l ocation of housing responsibilities, | believe

that it should not be nade part of the allocation



(d)

formula. The elimnation of the "growh area"
factor would result in a formula which enphasizes

recent job growth (which is a reliable indicator

of need for housing) and currently existing jobs

in the nmunicipality (which is an equally reliable
‘indicator of the relative breadth of job oppor-
tunities for |ower incone persons who mght be

:nvving into the néM/Nbunt Laurel -type housi ng).

'Such a formula woul d "accord substantial weight to

enpl oynent opportunities, especially new enpl oy-
ment" (92 N.J. 256) as the Suprene Court urged be

donee

A third factor was _developed to reflect the
relative wealth of the nunicipality (Lennan
Menorandum p.3). This, factor represents a
reliable indicator of fiscal capacity in terns of
ability of residents to assune any tax burdens

that may be inposed by conpliance with Munt Larel

Oanbury's Fair Share of the Reallocated Excess

Present Need. Based on the nodification to the

"consensus formula" discussed above, Qanbury's

fair share of the reallocated excess present need

inits region is as foll ows:

10
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DRBAH LEAGUE OF GREATER NEW BRUNSW CK
V«
CARTERET ET AL«

Prepared by Carla L. Lerman, et al.'?

Pr ef ace

During February and March, 1984, three day-long sessions
were held with pl anners and housi nQ experts who are involved
directly or indirectly in the case of Urban'lLeague of Geater New
Brunswi ck V. Carteret to determine if consensus could be reached
on the nost appropriate methodol ogy for determning region and
fair share as set forth in the New Jersey Suprene Court decision
. known as M. Laurel I, ' 4

These three sessions provided the opportunity to review
al| aspects of the fair share met hodol ogi es that had been used to
date in fair share reports, and to evaluate their appro*
priateness.  The participants also reviewed the Rutgérs_ st udy,
M, Laurel Us Chal |l enge and Delivery of Low Cost Housing,
witten by the Center for Uban Policy Research. Drs. Robert
Burchel | - and David Listokin, who of the project [eaders, were

invited to address the group at its first session.
The results of those neetings, as well as many hours of
t el ephone conferences, and total cooperation and sharing in the

3Se participant list in Preface*



data-gatherfng effort, are summarized in this report. Appendix A
explains the methodology in detail; Appendix B includes the
tabl es containing nost of the basic data for the fair share
nunmbers.

Al though the methodology offers a well-conceived, rea-
sonabl e and proféssional approach, given available reliable data,
to devising a Fair Share nunber as required by the Court, no
participant - involved wth * this consensus methodology is
forfeiting the opportdnity to presént to the Court, in any given
case, reasoned evidence why unique situations in a town might not
alfer the approach, or why the existing conditions will have an
| npact on conpl i ance.

Al of the planners and housing experts involved have
felt that the lack of reasonably accurate data on |and
availability presents a serious problem There was general

agreenent that as soon & this information is, available a

reeval uation of all formulas would be in order.

This report has been limted to the issues of region,
regional need, allocation and fair share methodol ogy. If has not
addressed issues of conpliance, although there has been
consi derabl e discussion of many aspects of that subject, and
acknow edgenent of its great inportance in achieving any of the
goals of M. Laufel XX. Clearly, when a nunicipality is assigned
its fair share nunber, there wll be need and opportunity to
eval uate that share in light of particular conditions within that
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town? that will be the appropriate tine to raise questions of
feasibility, «credit to be given for previous, efforts and
acconpl i shnent s, staging and alternative means of neeting goals.

Al though the participating planners and housing experts
are listed below, and their participation and contributions are
an integral part of this report, | assune full responsibility for
the accuracy and validity of materials and information presented
her ei n. | .

Carla L. Lernman, P.P
April 2, 1984
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Harvey S. Moskowitz
M chael Mieller
Lest er Nebenzahl
Anton Nel essen

Wl liamQueale, Jr.
Geor ge Raynond
Robert E. "Rosa -
Richard B. Sealia
Paul P. Szymanski
Peter Tolischus
Geof frey Wener



