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The present litigation against the Township -of -Cranbury lias
revealed serious . p ro bl "rv-v‘,wfi”th{f‘t‘he?r-bui lder's remedy, ;foccas:iornedﬁby the
presence of “niulMple “builder pla‘intiffs who claim a willingness - to
-provide low amf -moderate income -housing units far in -excess -of ‘Cran-

bury's probable fair share obligation. This problem is not addressed,

let alone resolved, by the opinion in Mount Laurel LI_ The 'Urban
" league blaintliffs submit that this broblem must nov be faced by this |
- Court and thatvr it is one which canv be resolved within ther spirit of
‘the Supreme Court's de‘cision.» In - summary, it is vthe' UrbaanLeague
.-,plaintiffSl,“ positibh. that ‘t'he Court must establish ;.ain order of

priority among the claimants, based on an appraisal of the relative®

suitability Qf jgach proposal, and that thetotal number of builder
plaintiffs permittéd to claim the builder's remedy must be limited to

those which amongst them can satisfy the muriicipality's fair share.

Background.. This litigation wes. pursued through its initial trial
and appellate vstages’without any builder plaintiffs. After Mount
Laurel _IJ; affirmed the routine availability of the builder's remedy,
however, several builder suits were filed against the»' Township of
~Cranbury and these suits were consolidated -with the main Urban League

~case hy ordef of th‘ev Court on December 15, 1983. The builder' suits -

were filed in the following order:

1. (September 7, 1083) Garfield and Company, seeking relief from

cost-generating restrictions in the PDHD zone, including relief from
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vifee ‘transferrable development .credit system. in order to construct
.approximately ‘;ZQQQ,.'unit's,, -of which 15-20% would..be for |ow *nd
-moder ate “incone ~househol ds. “Garfield ows 220 acres, -east .of -the

South River Road -and west -of the New Jersey Turnpike.

. 2. (Novenber 10, 1983) Granbury band Co.npany,:seek'i ng rezoning of
| and partikally within and partially vvit'hout the -growth zone, and
relief from the TDC system in order to construct an unspecifived

* nunber of housi ng units, of which a "substantial" nun‘oér woul d be for
~ low and noderate incone househol ds. Cranbury Land owns 140 acres,

~ south and west of Cranbury village, along Qd Trenton Road.

3. (Decenberv, 20,' 1983). Lawrence Zirinsky, seeking rezoni.ng»'of
land partially within but largely without the growh zone, -and relief
from the TDC system Vin order to construct "a reasonable amount" of
| ow and noderaie"i ncone housing, subsidized as part of a planned deve-
| opnent that would also in~c| ude extensive non-residential uses.

~ Zirinsky holds options to purchase approximately 1800 acres, in the

‘northwestern portion. of Granbury extending along the Plainsboro Road.

In addition, in February 1984, the Court permtted consolidation
of a further action brought against Cranbury by Toll ‘Brothers, Inc.,
on the condition that To»II Brothers not partici'pate in pre-trial
discovery or the m;thodol ogy trial, and bhe bound by the results
t hereof . * Tol | Brothers land is located northwest of Cranbury

village, wholly in the linted growh zone.

Kikdkkhkkhkkhhkkhkkkhhkhkhkhkhkkkhkhkhkhkkhrhhhkhkhkhkhhkhkhhkhkhkkhkkkkkxhkxkhkkkdhhkrhkkhhdikk

Plaintiffs concentrate in this memorandumonly on the circunstan--
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”eranbury“s fair share obligation is in the range of 820 units.
~The -court -appoi nt ed expert s final -report, .dated -April 2...1984, .recom
mended :a fair share-of 822 units. fThe‘Lkban:Leégue%Prarntiffs~experts
~in his Decenber, 1983 report, concluded that. the bbligation was 577
‘uthSJ"although this nunber would increase -somewhat under <changes in
methodol ogy testified to nore recently at trial. The tomnshfbﬂs:
exper t recomended a féirAshare'nunber of 627 units in his March 19,
1984 report. = A'though the nunber of low and noderate inconé units
offered by the four builders is inprecise, it is obviouély in excess

of any of these fair share opi-ni ons.

As a result of this disparity between the -number of units for
which the builder's -remedy is claimed and the nunber of units which
Cranbury can be required tb acconpdate as a matter of constitutional
obligation, it has been inpossible to undertake meaningful settlement
di scussions in this case. Ebk]ong as each builder is entitled to pur-
sue its builder's renedy claimas of right, any proposed solution that
the township could reasonably have accepfed woul d have been in a
numerical range that required diéregard~of the claimof one or more of

the builders, -and the losing builder would have been ffee__ij)ursue

its claimat trial and on appeal. Thus, there could be no certainty

**********************************************’************************

ces of the builder's remedy clainms against Cranbury. It should be
noted, however, that late interventions have occurred as to Mnroe
Townshi p and Piscataway Township, and the resolution of the Cranbury
situation woul d presumably affect the interests of other townships and
other builders -as well. '
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that the township's obligation was truly fixed, and all parties would
‘be ~compel I ed “to-sparticipate in the full trial, thus ‘destroying :the
incentive ﬁ‘to*:vsvettl‘e. "'f'l‘-ndeéd, -valthough “there -a -rough tnderstanding
arnong the parties -as 'to what -a reasonable settlenent woul d, ”in the
-abstract, have entailed, ‘there. has ‘been no settlenent ‘to this late

~date in the trial. |

Thi's memorandum of -Law is sumtted by the Uban League plaintiffs
to assist the Court in establishing a general mechani sm for resol vi ng
pri orities anongst bui Tders, appli cable not .only to thi s case but as a
general guide to future Iitigation"of this type. Even though the
Court has indicated that the issue need not be resolved imediately in
the present liti gation, pl ai nt iiffs ~submt that -a general understanding
of this conplex problem WoUId assist all concerned to conduct the
remai ni ng ashects of the Cranbury trial most effectively. To this
end, the Court is urged to set argunent on the issue of |aw (although
not “on the'application of “its ruling to specific suitability ‘issues)

+as'soon as ‘possibl-e.

The builder's remedy. The Supreme Court's general - treatnent of

the builder's remedy issue in Munt Laurel |l was quite brief. See 92
N. J. 278-817, 456 A 2d 390, 452-453. The heart of the Court's conclu-

sion was 'itsdecision that the remedy should be generally available to
prevailing pl aintiffs, rather than a "rare" occurrence as it had pre-
viously held in Cakwood at Madison v. Madison Township, 72 N.J. 481,
371 A2d 1192 (1977). A'though the Court enphasized that the use of
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‘the =builder's tseraedy as a "threat" to the municipality would not be

condoned, ‘it did regard ‘the remedy as essential Xo maintaining a

significant: ‘level -of “Mount Laurel litigation, -as a reward to ‘the

"plaintiff who pursued that litigation, and as a mechanism to insuring-

‘that low ant moderate income housing actually got'- built.

Tj‘e court |nd|cated a number of S|gnJ,JfJ__an|""JLLLo" on_the

avallab|I|Lv of the_ bunders remedyL in addition -to d|squaI|fy|ng

builders who used it as a threat to obtain non-Mount Laurel con-.

cessions. WVTAhe amount 'Qf lower income housing i“‘nclud'ed within a
builder's ‘_remedy must be "substantial," as found by the trial jUdge;‘
the__huiLdeLs;lee_inLigjt not violate "environmental or othe” jubstan-
tial piannjTig concerns;™ and the specifics ‘of the remedy .are to be

worked out by the remedial master in close consultation with, among

others, the defendant's planning board.
: ¥

-The Court also indicated arguments that could not be used to
defeat the builder's remedy:

"We emphasize that the builder's remedy should not

be denied solely because the municipality prefers some

\ other location for lower income housing, even if it is

in fact a better site. Nor is it essential that con-

siderable funds be -invested or that the litigation be
intensive." 92 N.J. at 280, 456 A.2d at 452.

—The builder's remedy wes also discussed by the Court in_its spéci-

fic resolution of four of the six cases before it, although in each of

the four cases there wes only one builder and no apparent doubtvth.at A

the builder's contribution would fall within the fair share number

that would ultimately be found.




In Mount Laurel itself, the Court concluded that the intervenor, ,

- Davis - Enterprises, «waes -entitled.-to a-buikier's <remedy because it/was

offering to build ‘at least 2% low and motertafte ihcome mobile - Heme
e e e

units, using Section Eight subsidies, on -a: site¢" Blainly sulteS~to

'such development. 92 N.J. at 307-09, 456 &M4 iat 467 ~Fheonly real

problem perceived by the Court wes that Bavis wes not a "typical"

builder-plaintiff since it had intervened long after the suit began.
Id. at 309n.582, 456 A.2d at 467n.58. The Court acknowledged that one
“rationale for allowing the builder's remedy, stimulation of suit, wes

not present, but found this "more than outweighed by [other] reasons._.

., especially the fact that the Davis project will provide a signi-

ficant amount of lower income housing." Id.

In Caputo v. Chester, the builder plaintiff was denied a builder's

~remedy because of the finding that its ‘environmentally-sensitive site
wes "unsuitable" for developrr';ent at all. The Court went to some
lengths to state the burden which Chester had to carry on this issue,
-emphasizing that the builder's remedy  w&uld -rrot be denied "simply
[because] there Were better places in Chester for lower income

housing." 1d. at 316, 456 A.2d at 471.

' Glenview 'Development Oonmy v. Franklin ToWnship, the Court

also denied the builder's remedy, because the township, wholly outside
the F growth area, was found to have no fair share obligation other
than to provide for its indigenous need. Even as to thé latter, the

Court held that a builder's Aremedy would bé inappropriate since the

"OES €
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builder's 6omplaint sought only to challenge the regional need obiiga-
tion. 21*:* 321, :‘5456:.‘«A‘.i2d sat-474. - This »unc,har.acteriSticaIIy ‘narrow
.holding -as -‘5to “the 'in'digenOUS need underscores ‘the “Court's - concern
-about :sound_;;pl-fannihg—efprinciplses,i«}and its unwillingness to disregard

those concerns where unnecessary to ‘do -so.

Finally, in Roud Valley v. Township of Clinton, the jourt again

found that a builder's remedy might be appropriate, but irdicated more®

f_MTQ_W_ggestions of appropriateness should ‘be.. ‘det’\nr_J_n_ijI_e_d. @

the court made clear that "Iower income housing -had to::be- actually pro-

\)ided, not just "least cost" housing, and fhat rheeting""this threshhold -
requirement must be proven to the satisfaction of the trial court. 92

N.J. at 330-31, 456 A.2d at 479. @jily, thé‘Cert indicated that

the buildér should bé aIIoWed to -develop its specif'icrl plans for the

“use of the site, and that the gourt should then determine the environ- ﬁ; 2
mental suitability issue, again with emphasis that the existence of a ! ¢

better site would not in and of itself defeat the builder's claim.

Multiple builders' claims on the builder's remedy. -Because the

Court in Mount Laurel N wes confronted only with single builder's
remedy claims, it did not need to address specifically the type of
situation which has arisen in 'the Urban League case. The Supreme

Court's treatment of the builder's remedy technique suggests, however,

that it wes not_unmindful of sound pl annjng considerations, and that

q—

Eit wes prepared to depart from the optimal planning solution only to

the extent necessary to achieve Mount Laurel results that could not

. «T . .
otherwise be 'achiev?ijj/ Thus, its emphasis wes on reward for bringing



litigation and for actually building low and noderate incone housing

UNTES.

To thsse criteria ¢*e- sound planning, litigation 'incentive,,::—arri»
housing. ‘pRpteMon =— oae further ~ftsiteration should be added.
Although"tfé”?ICourt adid:no"[ address tfche question of ‘excess building
capacity «ét_mit did Aemphesivz‘e deLiily _that a municigajity's

constitutional obligation extends only to the limit of its fair'share:

: Once a municipality has revised its land use regula-
tions ad taken other steps affirmatively to provide a
realistic opportunity for the construction of its fair
share of lower income housing, the Maut Laurel doctrine
requires it to do no more. instance, a municipality
having thus complied, the fact that its land use regula-

- tions contain  restrictive provisions incompatible with
lower income housing .. . does not render these provi-
sions invalid under Maut Laurel. . . . Maout Laurd is
not an indiscriminaie room designed to swe%) a/\r%/ all
2i§(tjinctiﬂ123 in the use of land. 92 N.J. a 259-60, 456

2d at . - ‘

This limitation on the reach of the Maut Laurd doctrine strongly

suggests that the builder's remedy mus be numericaly limited to the
Amunicipyélity's fair share obligation. W read in conjunction with
the Spreme Court's emphass on results, however, it also suggests
that up t_d the point where the fair share obligation is satisfied,
multiple builder's remedies should be permitted. The remedy alowed
to Davis Enterprises in the Mout Laurel case, based on its abilty to

provide actual housing, illustrates this point. AThere, the court"was,

prepared to ignore the litigation incentive rationale »ijL"jg"’\jE

achieve HoLlsing in place;‘ similarly, in' the multiple builder




~situation, there is no néed_to encourage litigation, since by definj-
sthon%btherﬁbui1der.{prakntiffs:arefavailable to do that, .but the adtfi-
tional_platntiffs increase ‘the likelihood that -housing will be built

promptly.2

By extension -of Iogjc, once ‘the fair share number is Treached,
possibly at the tine of Iitigation‘ij there are enough builder plain-
~tiffs, both the Iitigation i ncentive and"housing production rational es
lose their forces and the court's underlying respect for sound
_pIanning bebbnes crucial.  Hence, it is neitherv;inapprbpriate nor

inconsistent with Munt Laurel H for this court to establish a

priority among excess bui | der plaintiffs who claim the builder's
remedy, so that the municipality's constitutional obligation is not

exceeded. 3

>
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Even when the fair share number has not been exceeded, however, a
buil der's renmedy should not be allowed to any plaintiff which is not _
fully consolidated for trial of the constitutional issues in the case. T
Where considerations of tinmeliness, prejudice to other parties, or
judicial econony dictate that a late-filing plaintiff not be con-
sol i dated, the proper solution, as has been fashioned for several -par-
ties seeking to intervene in the branch of this case against Mnroe

Township, is to assure-that they be given site-specific consideration .
whej Timd if the remedy stage ed. This procedure wll increase
the I'ikelihood that Mount Laurel housing actually gets built, as the

Suprene Court required, aIthouPh'to a lesser degree of certainty than
when the builder's remedy is allowed. At the same time, by creating
some degree of differential between those who bear the load of Iitiga-
tion and those who ride free, it preserves the significant incentive
to the active litigants which the Supreme Court also intended.

Wthout such a distinction, there is actually an incentive to file
late, so as to mnimze litigation costs. :

~ MSince fair share methodology is not a precise science, even when
It produces a precise nunber, the ceiling on the fair share obligation
which plaintiffs believe should be respected need not be mechanically
applied. It may well be the case that a group of builders can be
given a realistic remedy (based on the 20% set-aside mechani sm that

-9 -



‘It would be “ossi&le, of course, to adhere to the fair share
number whi le &t ttie.e same time .aooommodkt | ng...multiple builders by what

———

might ‘be termed the-2-Sdomon* solution, - icingfup..the mmfeer into as
| e o

mey smal pieces—as“required to give each builder-plaintiff a par-

ticipation. TH™effiffAof this, however, woud be to reduce the per-

centage set'-'é"si‘_de that eech builder is required to»‘provide, rather

~ than ‘.using' the 2% technique to maximize the Maut Laurd contributlon
of each. party;v"_ |

The Urben Leeguevplaintiffs vigorousy urge that the court not
reduce the set-aside percentage as a meas of alowing more builders
to partiCipaté in the builder's remedy. Doing so is facially incon-
sistent with the emplrads in Maut Laurd 1l on--substantial: production
of low ad mbderate income units as a threshhold test of the bUiIdér'S .-
remedy. Mae importantly, doing so is inefficient and counterproduc-
tive in the long run, becausé ay devdopment with a low set-aside
consumes the same amount of land asa 2% set-aside, yet removes that
land from the inventory that will be available to satisfy future Mg.n:
Lg_J_r_d__ neéds. Tre Syreme Court, with its pragmatic view of the

. ****i‘***************k*************************************************

will produce somenhet more than the fair share number derived from the
methodology. It should be within the Court's powe to meke sensible
adjustments of this sort, the extent of which mey vary with specific
circumstances. Moreover, since the presence of multiple builder
claims is s an indication of significant development pressure on -
a municipality, the Court should consider carefully in such a
situation whether there are unique justifications for increasing the
fair share beyond wha the formula produces. ‘ ’

.10 -




builder's remedy, cannot have intended that it work in such a perverse

-my.

Moreover, pIai_ntiffs. submit that it is possible to establish a
smechanism vfor determining - priority amongst builders, so ‘that toe
' remedy can "be‘ awarded at 2% y.et. kept -vvithvin the: municipality's fair
share. ~ This involves two considerations --timing the findin'g: of |
‘\priority> and determining the criteria for priority. Plaintiffs “sub-
mit that pr|or|t|es should be establlshed at the time of trlal and»

that planning 'SUIta'bI|Ity should _be the domi nant/‘crlterton;,]rn -faward of

. priority to one or more builders. . For ease of analysis, these con-

siderations are discussed in inverse order.

Priority criteria in_multiple-builder cases. The availability of
the builder's remedy rewards those who carry the litigation and it

helps assure that Mount Laurel housing is actually VbuiIt, but at the

cost of significant intrusion into sound planning considerations.
“When thesé objectives can be served by any one of a number  of
builders, however, as is the case when the fair share ceiling has been

reached; it is no longer necessary to subordinate soundj)lanning,p'rin-

ciples to the Mount Laurel goal On the contrary, sUch principlés "

should then beoome the prlnC|paI measure of which builder or builders

are the most swtable reC|p|ents of the substantlal advantages‘that

the bunders remedy confers

The determination of suitability must be mece by the trial court,"

in keeping with the procedures set out in the Round Valley case, sub-




ject to timing considerations to be discussed below. In making this
sdeternination,*ihexCOurtwhay in-its.discretion refer the matter to the
court - appoi nt ed expert for recomendation,

The Urban League -pMntiffs ~suffest tM the follow ng criteria
should be cohsidered in determning the relative suitability of - each

proposal ;.

T

(é) Location in the SDGP growh . area should be brefeired’to

other locations. .

(E;D Proposal s most conformng to. soUnd planning concerns

should be preferred. -Included in this criterion are such metters as:
- physical suitability of the site

~ suitable relationship to infrastructure

muni ci pal preierences,' as shown by conformity to zoning
ordinance and master plan criteria, provided that such criteria are

themsel ves reasonabl e

successful  integration of the proposed housing into

existing housing patterns so as to avoid isolation

(¢cj Relative nunber of low and mderate income units pro-
posed. Cbnerally speaki ng, proposals containing a 20% set aside will
be preferred to those with [ower percentages, and proposals exceeding
20% (such as those utilizing subsidies, or nodul ar / manuf act ur ed

techniques) will be preferred over all others.

- 12 -



(_g? Pr'opo'sals' shoUId be suffic'ren'tly detailed to deternine'
sthat “the |ow~and.:noderate «i-ncome .units -can -actually ‘be built -at -m

affordabl e price.' ‘Conplaints that pronise Mount Laurel housing on (ot
paper witftout sach ,;é'fea"iyipﬂ-vj&;r‘nild‘ be di#avor_ed_,.— ‘and proposals tfrat
~are fully dévelijped should -be vfavored, valthough it should not be

necessary t*o_ have plans that are as_specific as those required for a
subdivision or site plan application.4 The» appiicant's 'priorv
‘experience in successfully providing low and moderate income housing
elseswhere can be considered, as can the "degree' to which the land is
already assembled in the ownership of the developer. .

\ie‘] Timé of- filing. “AII eIseﬁ-equaI,_t_ime_of filing can be_
" used to break a dead! ocJt"between comparable  applicants, J\jt "bJ=sjLri*
’ggu_gn_,smuld_m_gthgtmse_bg_jpplled mechanically. Instead con-

: S|derat|on should be given to whether earlier appllcants have actually

‘borne a disproportionate share of the pre-trial wok 'in the case, and

whether there is any clear line of demarcation -vbet\)\'/een one_or _mae
Jjyuiijers_who_ii Jj.zd—-aaEI.y Jjmd._j ige._ol'_’mxe.JAm_Lagged‘__algngV;reJ_at jvelj
ggsummml[_alxg "k_The&e timing consideratibns should be
modified, however, to r%‘ognize;(i\e&ﬂngLd efforts that a builder- s Ziwinsky

plaihtiff ‘may havé_maje'prior to filing suit to obtain municipa

approvals for a suitable Mart Laurd development, so that there is |

not a premium on a race to. the courthouse.

R T T T e s e e e T e e et T P ***********9«;**********

41t should also be clearly understood that -the completeness of the
proposal- goes only to the issue of priority. A builder-plaintiff nesd
not prepare a detailed proposal prior to filing his complaint in order
. to be awarded a builder's remedy. The Supreme Court clearly indicated
that the detailed proposal not only can but should be worked out by

- 13 -



“The criteriaiset forth above are not intended to be applied nmecha-
| nically. QAskinchatedaatsthegoutset,wmhen;nuitipieebuikders.ciaimua
builder's remedy, it -is appropriate to considei~pi§gﬂj]£~factors to a
fgreater‘exténirthanumhen a single builder carriesithe,entire burden of
litigation* “and pi aiming considerations. alnost by definition require
'sensitive -analysis rether than. formulaic -application. For this
‘reason, any ﬁUnericaI scoring systenimill'be too crude to be workabl e,
and since.piiorities wll be deternined at the end of the trial, there
IS no partibulai'édvantage'to the efficiency of"this type of system
as there would be at the initial trial stages. Use of an expert will
ordinarily be appropriate and both court and eXpert should not hesi -
tate tofnndifyuthe“factors»suggested above or to add new ones to neet

the circunstances of any individual case.

Tinmng t he determination of priority. Ideally, a builder plaini

Mfmmmwmmum&fmmmmmtmmmmmm
bui | der's renedy or not, but this ideal is hardly practicable. Until
'additionaI'bUiiders:appear,,the issue does not arise, and even after
the field has beCOHEY CrOMUéd,-'the substantial  hearing process
necessary to deternine suitability my well be the heart of the trial,
once a fair share methodol ogy has been given presunpiive,validity. To

hold a "trial" early on for the purpose of allowing some builders to

dhhkkkkhkkhkkkkkhkkkhkkhkhhkrkrkhhkrkkkkkihkkhkkkkkhkhkhhkhkkhkkdhhkkkhkhhkkhhhhkhhkihk

the master in conLunction_mith the municipality as well as the
bui | der, durin% the remedial phase of the case. See 92 N.J. at R
456 A 2d at 453.
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~avoid a "trial" later is obviously circular and inefficient. Thus,
:"th_ef‘e iiseems,fmp cho-icé, but - to . delay :determination - of tioe  buiWer’s
v"rem'edy *""qu‘estioh‘v’toy’f the plenary-trial, - and to include itv*along' ‘with
‘fair Share ,_and,non-complian_ce in the questions  to bé resolved by the

‘eourt prtor to referring the case to a:master.

This k'timing has 'thve disadVantage of putting all the builder-

plaintiffs to the risk of bearing the' costs of trial without reéeiving

& %»W@«%w{"
a builder's remedy, but thls dlsadvantage 5 S|gn|f|cantly less thanmci aq

it mey initially appear. The criteria set out above are fmr]y“”‘@i““”d
concrete, and will become more so as they are‘applbied over time.
Thus, ‘in the pre‘-»tri'al"vstage, a builder contemplating intervention can
' makea realistic - evaluation: of its chances-and, -as-in-any 1litigatton, |
decide what level of risk is acceptable to it. (In thi‘s, it should be-
-kept in mind that ~the‘ fair share number will be rmch> more quickly
- determined in future cases, ofice a presumptive region and fair share

methodology exists.)

The ability.bf all the builder-plaintiffs to meke a realistic eva-
luation of suitability' should also facilitate seftlefnént, because
those least likely Xfo prevail ’wiII no longer have as great an incen-
tive to hold oru't for trial. ~ Settlement at an early point in the liti-
gation will also be encduraged, since the munibipality wiIIAt‘hereby
VretAainv maximum - flexibility in rezoning its lands, and the initial -
builder- plalntlffs will reduce the risk to thelr prlorlty that a later

intervenor mlght bring.

- 15 -




Several ofedier "tMfiig procedures bear note:

1. "Asat:present;:builder's -per’dy -suits -agaitt™ 2 single munici-
pality should ‘ordin_ariIAy be consolidated, -unless the general civil
:practice Criteria for ‘consolidati,o'n are not satisfied. A mechanical
point ‘should be establisfo&d, however, beyond which :addit.i'onal eon-
sol idations will not ‘be permitted, because of the detri,mennt‘ to the
orderly cbndUct -of the trial. 'Ihe”dafe of the pre-trial conf_erehce
sho:ul.d be the"absolute latest cutjoff point, and the -cou‘rt should con-
sider estab‘lish'i'ng ‘~ an'_eavrbli‘er cut-off, keyed to the discovery sche-
dule, at an early case management conference* . After this cut-off
point, prospective-;.plaintivffs should have the more limited rights
ordered by the Goart -in the torie/Hab.d . consoli#atton - aott&n-against the

- Township of Monroe.

2. ‘Where one or more bu_ilder-plaintiffs is ‘denied the builder's

remedy, the successful applicants shall be required to obtain all

necessary” permits _and _commence construction within a s”ecrfjed_jtiie

—

period, or forfeit their rights. In this case, the court nay order -
that the forfeited bortion of ‘the'muniCipaI‘ity's fair share obligation
bé satisfied by rezoning for one or more of the plaintiffs in'it',ially
denied the builder's remedy, if that pIaintiff‘s proposal NremainS'

viable.

3. Early in the Iitigatioh, through a case management order or
similar veh‘ic'le, the Court should determine whether and if so when it

will consider builder's remedy entitlement issues that do not go to
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‘priwtttes mrnng- Mjltiple claimants. Ordinarily, such issues as a
‘municipality's -claim «that -the ..;-.;;buvilfder’-'-p‘lazinti'ff ‘threatened Mount

LaUreI ‘suit in order ‘to -obtain non-Mount Laurel relief should be

resolved as early .as possible, although by its nature the environmen-

‘tal defense should probably -avteit the ple'nary_trial.

The prIic interest in_builder's remedy suits.  As the ,present

case demonstrates,‘the builder's remedy is a powerful inducementk_ to
suit,Aénd .‘jft,is not unlikely fhat this hoIdover,case-wiII' be one of
the last th'at has been‘guided'more, by a public interes»t‘v pI'aintiff_than
a builderv plaintiff. Although not strictly relevant -tb decision of
the matter at hand, this factor should be- nofed in terms 40f» future -

procedures.:

Where multiple rbuilder plaintiffs are present in the I,itigatidn to
an exterit\ that most or all; of the municipality's fair shvare ts
accounted for, the cburt, its indepéndent expert and the master' should
ordinarily have a sufficient diversity of viewpoints presented to them
that the public interest will be adequately guarded. When a svingl‘é,
builder plaintiff, or a relatively small group of builder plaintiffs
carries the burden of litigation, however, it is unrealistic to expect
that th’ét party WiII _give detailed attent'iion to those aspects of the
remedial process that do not affect its site specific relief. Thus,
rezqning of additional trac't's, municipal  subsidization requirements

and the like mey not be vi'g'orou‘sly pursued.

Of course, the court and its master can be expected to be atten-

tive to these concerns, but the process would be better served by
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having a representative of the public interest participate in these

| -compliance < proceedings. “Maut Laurel cases should ‘not -be needlessly

adversarial, but ‘the "broader point of view that a public interest
~.plaintiff can ‘bring to this IitigétiOn will help expand the court's
undérstahding -_ivof ité alternatives - without ‘be&amifty - obstructive.
Plaintiffs submit that the mixture of public ad private plai ntiffs in
the Urben V‘Lveégue case»:hasproven effectivag ad suggest that the court
: .give» rec_:ognitibn to this fact by noting that an 'entity' ~represent»aii\/e
of the 'ﬁub!ic ii.nter,estv (be 'it the Public Advocate or an indepehdent
groUp) odght'to be asked to participate in the remedid phasevof ay -

significantfbuilder's'ranedy case in the future.

The builder's remedy in_Cranbury. ‘The Urben Lesgue plaintiffs

- concern is with the mechenism for assigning builder priorities, so

that this ad other cases cen be maeged effectively, settlement
encouraged, "and hoUs'ng oppo~rtunity co-exist with sensible planning.
If the principles axd mechaniams suggested here are adopted, it would
thenAbe more appropriate fbr the builder-plaintiffs, rather than the
Urben League, to go forward with the specific resolution of the suita-
biIityI qu‘estion'. * However, plaintiffs reiterate their position, stated
| above; that-th‘e builder's remedy entitlement should not be r@lved by
- diluting the 2% set aside standard in order to alow an excessive

number of builders to participate in the remedy.

The Urben Lesgue plaintiffs concur in the position taken by the
Towndip of Cranbury in its letter brief on this issue dated Hey 18,



" “1§84 that the question is an. open one, and nmy properly be decided by |
wtzhew;_:‘c"urt. ‘The-criiteria-suggestedhere are sufficiently obvious that
the failure to articulate themearlier has not'éi’gnifi:cantly'di»sadvan- ,
»tag‘ed *any party, and it has been apparent in numerous fornal and
- informal contexts -that the -%parties ‘have "regarded “the entitlenent
‘questionvas one to be ultimately decided by the court_ at the tirmof

trial.

Throughout its long history, and most recently in the devel opment

of a Munt Laurel |l fait share methodol ogy, the Urban League case has

rbeen”t,he pace -setter.  Breaking the builder's rvemady logjam in

Cranbury would be a fitting contribution to this history.

- Respectfull d,
4

1

John M Payne

Bruce S. Cel ber

Janet E La Bella

Eric Netsser

Attorheys for Urban League |
Plai ntif1s |

May 23, J..9%4
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