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HUFF, MORAN 8 BALINT
COUNSELLORS AT LAW

CRANBURY-SOUTH RIVER ROAD

J.5CHUYLER HUFF CRANBURY, NEW JERSEY 08512 TELEPHONE
WILLIAM C. MORAN, JR. (60Q) 655-3600
MICHAEL P. BALINT '

DAVID E. ORRON

Decenber 4, 1985

Supreme Court of New Jersey:
Hughes Justice Conpl ex

- CN-970

Trent on, New Jersey 08625

Re: AM124 .Urban.League--of .G eater..New.Brunsw ck-
vs. Carteret and Consolidated” Gis€s =

Dear M. Townsend:

| amwiting this Letter Brief pursuant to R 2:6-2(b)
in lieu of a formal Brief because of the tinme constraints
pl aced by the Court for the filing of Briefs. A Statenent
of Facts and a Procedural History have al ready been subnmitted
by the Township of Cranbury in the Brief in Support of Mtion
for Leave to Take an Interlocutory Appeal, copies of which
have been filed for this Court. The Procedural H story need
be supplenented only by: a statenent that this Court has
certified the Mdtion for Leave to Take han Interlocutory
Appeal on its own Mtion, and has granted that Mdtion. The
Township of Cranbury relies on Points Il and IV, as set
forth in said Brief and also relies on its Brief in Support
of the Motion for Transfer to the Affordablé Housi ng Counci |
submtted to the Trial Court as set forth at page 18a of the
Appendi x in Support of Mdtion for Leave to Take an Interlocutory

Appeal .
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PO NT I

ANY DEFI NI TI ON OF THE - TEEM " MANI FEST

g - -.REFERENCE TO THE
CASE LAW. E APPLI CATI ON
OF NEW ‘LEG :SLATI'ON

By now, this Court is well aware that on July 2, 1985
Chapter 222, the Public Laws of 1985, now known as "The
Fair Housing Act" went into effect. That Act has now been
codified as N.J.S. A 52:27D—301,'§L‘§ggﬁ The issues currently
before this Court on the Interlocutory Appeals from deni al
of Motions to Transfer to the Affordabl e Housing Counci
pursuant to Section 16 of the Act N.J.S.A. 52: 27D 316, revolve
around the criteria to be used in determ ning mhether; or not
to grant a Motion to Transfer nade pursuant to that statutory
section, and the effect to be given to t he IegislatiVe
decl arations set forth in N.J!SiA. 52?27D—303; that the
"State's preference for a resolution of existing énd future
di sputes involving exclusionary zoning, is the nmediation and
revfeM/process set forth in this act, and not litigation..."
It is of note that the enphasis given hy the two Trial'
Courts which have rendered opinions thus far in the matter,
is on the question of whether or not the continued litigation
or the transfer to the Affordable Housing Council would be
nost likely to result in fhe'nnst expedi tious construction
of housing for persons of |ow and noderate incone.l I n giving
conclusive weight to this standard or criteria, these Courts
have i gnored-. the.legisratjve~history‘surroundingsthe o

adoption of this crucial legislation. A predecessor to
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Senate Bill 2046 which eventually becane "The Fair Housing
Act" contained five separate factors to be considered by a
Court in determning whether or not to transfer such
litigation to the Council on Affordable Housing. Before its
final enactnment, four of those factors were elimnated, and
only one renained. That version, which was not enacted, read
as foll ows:
For those exclusionary zoning cases instituted
nore -than 60 days before the effective date of
this act, no exhaustion of the review and
medi ation procedures described in Sections 14
and 15 of this act shall be required unless the
court determnes that a transfer of the case is
likely to facilitate and expedite the provision
of a realistic opportunity for |owand noderate
i ncome housi ng.

That | anguage which was, in effect, followed by both
Judge Serpentelli and Judge Skillman, was specifically rejected
by the Legislature. Instead, the Legislature substituted the
| anguage whi ch becane part of the final enactment which says,
"“In determ ning whether or not to transfer, the Court shal
consi der whether or not the transfer would result in a
mani fest injustice to any party to the litigation." N J.S A
52:27D-316. The use of the term "manifest injustice", is
clearly not an accident. Section 3 of the Statute as already
I ndicated, clearly sets forth an intention on the part of
the'LegisIature to apply the statute retroactively; in other
words to apply it to those cases which were pending 60 days
prior to the enactnent of the Legislation. This Court has

previously indicated the standard to be applied in si tuations

where the Legislature clearly indicated an intent to apply
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new Legi sl ation, retroactively. That standard was nost

recently set forth in the case of State, Dept. of Environ..

Protect, v. Ventron, 94 N.J. 473, 468 A 2d 150 (1983) where

this Court stated:

"Wien considering whether a statute shoul d

be applied prospectively or retroactively,

our quest is to ascertain the intention of

the Legislature. 1In the absence of an express
declaration to the contrary, that search may
lead to the conclusion that a statute should be
given only prospective effect. Rothman v.

Rot hman, 65 N.J. 219, 224, 320 A 2d 496 (1974).
Conversely, when the Legislature has clearly

i ndicated that a statute should be given re-
troactive effect, the courts wll give it that
effect unless it will violate the constitution
or result in a manifest injustice". '

I n other words, where t he Legi slature has indicated that it
i ntends retroactive application, this Court stated that it
wi |l do-unless that application is either unconstitutional
or will fesult in a "manifest injustice". The Ventron
case made reference to the case of dbbotos v. G bbons ,86 N.J. 515,
522-23 432 A2d 80 (1981) which defined "manifest injustice",
in.. the context of retroactive application by using the
folloming | anguage:
"The essence of this inquiry is whether the
affected party relied, to his or her prejudice,
on the lawthat is nbw changed-as a result of
the retroactive application of the statute, and
whet her the consequences of this reliance are
so deleterious and irrevocable that it would
be unfair to apply the statute retroactively".
It seens clear then fromthe decisions of this Court

that three things are true; a) that manifest injustice nust
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be determ ned on a case by case basis, based on~individual
facts of a specification situation, b) that the burden of
proving mani fest injustice nust be on the party asserting
the uni que facts which-create the manifest injustice as to
it, and c) thét the Legislature could not have intended that
"Nani fest injustice" should be deternined by a reference to
a "quicker construction" criteria.

I'f this last standard were to be the standard applied
in determning manifest injustice, it would nean that the
del ays inherent in setting up the Affordable Housing Counci
and t he devel oprment by thét Council of rules and regul ati ons,
criteria for establishing region.and fair share allocation
nmet hodol ogy, and all of the other work involved in getting
started woul d meke it inpossible for a Transfer Mtion to
succeed in nost cases despite the Stat ed | egi sl ative intent
that existing litigation be transferred. Could the Legislature
have intended such a paradox? It is submtted that this is
hi ghly unlikely.

InAcertaLn‘cases.it is also problenmatical as to whether
or not a transfer woul d indeed del ay the inplenentation of
| ow and noder ate i ncone housing,' This Court, in its opinion,

in So. Burlington Cty. NAACP v.: Tp.  of MV Laurel 92 N.J. 158,

456 A 2d 390 (1983) reaéSured muni cipalities that "they should
remenber that they are not being required to provide nore than
their fair share", 456 A 2d at 420. \hat val ue does that prom se
have, when the consensus met hodol ogy used by the Trial Court

in Cranbury's case in establishing Cranbury's "fair share" of
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the regional need for | ow and noderat e i ncone housi ng does not
take into account specific criteria required by the act to be
used by the Affordabl e Housing Council in est abl i shi ng
muni ci pal fair share nunbers, such as the preservation of
historically or inportant architecture in sites, adequate
land for agricultural andvfarniand preservation purposes and
givihg credit for current units of | ow and noderate incone
housi ng of adequape standard. N J.S. A 52:27D'307C (1)(2).
Cah a municipality think that it is being required to do
nothing_nnre than its fair share, when what it is bei ng
required to do was determ ned by a différént nmet hod than the
nmet hod being used to determ ne what its nei ghbor is required
to do? In this light, Cranbury Townshi p has nade an al ternative
Motion to Judge Serpentelli to recalculate Cranbury's fair
share number wusing the criteria set forth in this statute.
It would appear that if Cranbury is not going to be required
to do rmore than its fair share, that Motion should be granted,
since the calculation of the first fair share nunmber took al nost
one year of Cbhrt proceedihgs and three weeks of trial. It is
submtted that the time differential between further Court
proceedings and a-transfer to the Affqrdable‘kbusing Counci
woul d be greatly mnimzed.
* POLNT 11
THE MORATOR! UM ON BUI LDER- S+ -REMEDY. | S

| NDEPEN ANY . TRANSFER PROVI'SI ONS -
N THE FAI'R HOUSTNG ACT .-

The Township of Cranbury has already briefed the question
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of the indépendence of the provisions of the Fair Housing
Act on Moratoriumon Builder's Renedy (N J.S. A 52:27D 328)
in its brief submtted to the Trial Court and set forth in
its Appendi x at page 33a. The Township of Cranbury relies on
the material set forth therein. It is clear froma reading of
the Statute that the noratoriumprovisions were intended to
stand alone. This is clear, not only froma reading of the
text of the statute, but also fromthe statement of Leglislative
intent to provide various alternativesto the use of Builder's
Remedy as a nethod of achieving Fair Share Housing, which is
set forth in N J.S A 52:27D.303.
The | anguage which is set ‘forth in the act concerning the
nuratoriunf ﬁas adopted at the specific recommendation of
Gover nor Iéane in his nessage to the Senate conditionally
vet oi ng Séhate Bills 2046 and 2334. In that nmessage he said
"Accordingly, | amrecomendi ng an anmendnent
to make this noratoriumperspective, only by
directing the Courts not to inpose a builder's
remedy during the noratoriumperiod in any case
in which a final judgnent providing for a builder's
renmedy has not been entered".
Since it was the Governor's statement that the noratoriumwoul d
be directed to the Courts, and not the Council on Affordable
Housing, it appears clear that the noratoriumwas intended to
apply in the final,version'of the bill, whether or not a
parti cul ar case had been transferred to the Council on
Adfordable-kbusing.

The builder's renedy itself, is not a constitutiona

right. Priorto Mr. Laurel 11, a builder's.renedy was granted

only in the nost extraordinary circunstances, ~ See Oakwood at
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Madi son v. Tp. of Mdi son, 371 A 2d 1192 n. 50. The use of

t he buil der's remedy was expanded in M. Laurel 11, but only

"where appropriate"” and only on a "case by case" basis. 456 A 2d
420. It is clear that the builder's renmedy is only a device or

a means "to achieve conpliance with M. Laurel", 456 A 2d 452.

No where, in any of the cases is there even a hint that a
bui l der's remedy has risen to the Ievel of a constitutional
right. Rather, it is a device devised by the Courts to assi st
in providing relief for the violation of a constitutional right.
The Legislature has now provided what it now considers to be
viable alternatives to a builder's renedy to right the wongs

cited in M. Laurel. If those alternate neans are vi abl e, and

for our purposes here we nust assune that they are viable, then
how can the substitution of one device for another device be

said to be unconstitutional. - M .- LaureL'LI recogni zes that this

new Legislation is entitled to a presunption of validity.

"1 T] he presunption goes deep, and indirectly includes

t he: assunption of any conceivable state of facts,
rationally conceivable on the record, that will support
the validity of the action in question".- M. Laurel 11,
456 A 2d at 466.

PO NT 11

SETTI NG REQUI REMENTS FOR CREDI TS AGAI NST
FAITR SR 1. DEFTNTNG REG ON AND DETERM NI NG
ﬁCBPECllVE NEED TS NOT VlUEAlIV OF _ANY~OF

THE PROVI ST ONS SET FORTH TO MT. LAUﬁEL [T

The Fair Housi ng Act defines region in a manner different

fromthe suggested definition of region set forth in M. Laurel 11.

See N.J.S. A 52:727D-304(h), 456 A 2d at 440. Xf this Court in
its prior decisions, acknow edged on nore than one occasi on

t hat probl ens of definition of region in determnation of fair

- 8-
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share are "better addressed by others”. The Court also ack-
now edged the di sadvantages of having a Court adjudicating
individual di sputes as opposed to adm nistrative planning
agéncies. 456 A 2d at 437. In that context, however, this
Court generally approved the concept of a region as "the
housfng mar ket area of which the subject nmunicipality is a
part, and fromwhich the prospective popul ation of the
muni ci pal ity woul d substantially be drawn, in the absence of
excl usi onary zoning. 456 A 2nd at 440. The Court then indicated
that "we will not attenpt here to provide any further gui dance
for the deternmination of regi onal need, but |eave that to the
experts,‘ i ncluding the experts appointed by the Trial Courts
pursuant to our opinion". 456 A 2nd at 440. The whol e point
of the:Fair Housing Act is to provide .expertise at the highest
| evel in making determinations of region® ~tfia the Legislature
hagvdone is to set forth relatively small regions,!, e. two

to four counties, on which fair share allocations nust be
based. To the greatest extent practicable, they are to be
primary metropolitan statistical areas as |ast defined by the
United States Census Bureau. N J.S. A 52:27D-304. The Urban
League Plaintiffs in the Cranbury case, at an early stage,
recommended to the Court the use of such statistical areas

for the purpose of determning region. Howcan it possibly

be said that the use of such areas 6n two to four county basis

I's sonehow an inpermssible region for determning fair share.
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Simlarly, the act requires that credits be given
against fair share or ;hat adj ustments be made in fair share
to accommodate certain factors set forth in the act. On its
face, any such adjustnments or credits can be acconmodated on
a regional basis in a manner sinilar to the basis that the
Trial Courts have already accomobdated credits for a |ack
of available land in the consensus nethodol ogy whi ch was set

forth in the unrecorded Trial Court opinion of AMG Realty

v. Warren, decided by Judge Serpentelli on July 16, 1984. In
that case, once the regional need was determ ned, it was
increased by a factor of twenty per cent to accommodate those
muni ci palities which woul d beAreceiving a credit for lack of
avai |l abl e vacant | and. me.cannot a simlar increase be nmade
to the regional need deternfnation to accommpdate credits or
adj ustnments to be given to ihose muni ci palities who already
have substantial anmounts”of |ow and noderate inconme housing,
or which are sensitive because of the need for historic pre-

servation or agricultural preservation?

In M. Laurel: Il this Court has already stated that

"in the absence of adequate Legislative and executive help,
we must give meaning to the Constitutional Doctrine in the
cases before us through our own devices, even if they are
relatively less suitable". 92 NJ. at 213-214. Now the
Legi sl ature has acted and is providing that help. Is it now
necessary that the Court continue to pursue its own devices

even if they are relatively |l ess suitable than the Legislature's



Letter Brief - Supreme Court of New Jersey
Decenber 4, 1985 -

devices? As Judge Skillman indicated in his Trial Court

opinion in Mrris Cty. Fair Hous. Council v. Boonton Tp. et als.

deci ded Oct ober 28, 1985, "consequently certain of the ruling

set forth in M. Laurel Il may be viewed not as constitutiona

i nperatives in thensel ves, but rather as "devices" to pronot e
nore effective judicial enforcement of the M. Laurel Doctrine
until such tinme as thé Legi sl ature m ght addfess t he probl em
in another manner”. Surely, the definition of region or the
devel opment of the fair share nethodol ogy is~nofhing nore than
a device, and not a constitutional inperative. A simlar

si tuation was before this Court in Robinson v. Cahill, 69 N J.

449 (1976).- As Judge Skillnﬁn poi nted out in his opinion at

page 14, a najbrity of that Court concluded that faithful ness
to the presunpt[bn of validity of |egislative enactnents required
it to sustain tﬁe validity of the lawon its face, and to afford

t he Comm ssioner an opportunity to admnister its provisions in

a manner which would fulfill the constitutional guarantee of
a "thorough and efficient"” systemof public schools. In
Robi nson v. Cahill, the constitutional guarantee was a thorough

and efficient education. Here the constitutional guarantee
is the right to adequate housing. |In both cases the Courts

threw out |ong established systens of |ocal government as

violative of the New Jersey Constitution. 1In both cases, after
considerable litigation, legislation-was finally enacted. In
Robi nson v. Cahill, the Court deferred to that |egislation,

despite the considerable opposition of the plaintiffs.

In M. Laurel, 11, this Court also indicated the necessity
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for judicial deference to legislation absent of clear show ng
of facial unconstitutionality. It should now follow the course
that it charted for itself, alnbst three years ago.
PCth 1V
DELAY IS AN ESSENTIAL PART | N THE
§iK§LI§HWENI OF AN ADM NI STRATI VE
R THE -
KCT_UNCCNSTITUTICNAL. _

The anal ogi es between this case and the case of

Robi nson v. Cahill supra, are numerous. There the Court

i nposed extraordi nary sanctions for failure to conmply with
its constitutional mandate. In light of those sanctions
t he Legislature took action to set up a conprehensive
adn1n|strat|ve process to guarantee conpllance wi th the
constltutlonal requirement. It was |neV|tabIe there, as here,
that the establishnent of a new and conprehensive adm nistrative
framework woul d take tine and necessarily‘delay to a certain
extent, the constitutional relief called .for by this Court's
deci sion. The |anguage used by Chief Justice Hughes there,
is equally appropriate - here:
In the area of judicial restraint in noderation
there is roomfor accommodation to the exigencies
of governnent, -as pointed out by Judge Conford,: -
in the consideration of practical possibilities of
acconplishnent...This Court has exercised this
restraint in the timng of required acconplishnment
of a constitutional goal, wthout abandoning its
eyentual enforcenment. (69 N.J. at 474-475).
Ctations omtted.
This Court is urged to followthe precedent it has set and
all ow a reasonable period of time for the adm nistrative

procedures created by the Legislature to become effective.
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CONCLUSI ON

M. Laurel Il is replete with statenents that this is

properly a legislative function and that were the |legislature
to act, the courts shOqu defer. "...fP]omerfuI reasons
suggest, and we agr ee, that the matter is better left to

the legislature.” Legfslation "m ght conpletely renove

this court fromthose controversies". "...[We have al ways
preferred legislative to judicial action in the field..."
"Qur deference to these |egislative and executive initiatives
can be regarded as a cl ear signal of our readiness to defer
further to nore substantial actions."™ 456 A 2d. at 417.
",..[T]he conplexity and political sensitivity of the;]ssue
now before us nmake it especially appropriate for legislative

resolution..." 456 A 2d. at 417 n. 7* "As we said at the

outset, while we have always preferred IegislatLVe to
judicial action in this field, we shall continue until
the Legislature acts - to db our best to uphold the consti-
tutional obligation that underlies the M. Laurel doctrine.”
456 A2d at 490.

The Legislatdre has acted. The EXecutive has act ed.
A conprehensive systemnow exists at an admnistrative |eve
to approve nunicipal plans for | ow and noderate income

housi ng.



rage is4
Letter Brief- Supreme Court of New Jersey
Decenber 4, 1985

The | anguage set forthin the M. Laurel Il becones

meani ngl ess to the municipalities as it appears that the
assurances of deference to legislative action were nere lip
service, and not seriously intended. GCbviously, there are
pftfalls in inplementing the legislation. As Judge Skill man

said at page. 41 of his opinion in Mrris Cy. Fair Housing

Council v. Boonton Tp.

"It is fair to say that the Council wll find
itself wal king through a constitutional m ne-
field when it undertakes, in conformty with the
Act, to establish housing regions, to determ ne
regi onal needs for |ower inconme housing, to
adopt "criteria and gui delines" for determning
muni ci pal fair share allocations and to review
muni ci pal petitions for substantive certification

, of housing el enments. However, appropriate respect
for the |egislative branch of governnent, and

, the Council, precludes the court fromassum ng

. that the Council, will be unsuccessful in traversing

s; the difficult course which lies before it. Rather,
the proper . allocation of responsibility anong the
coordi nate branches of governnent requires the
courts to defer to the Council until it has been
af forded an adequate opportunity to performits
responsi bilities under the Act in a manner which
conforms with the constitutional mandate of Munt
Laurel .

The only conclusion that can be drawn fromthe prior cases
is that this Court has pernitted'deferencé to legislative
action and in simlar circunmstances in the past, it has

so deferred. It should continue to do so, now

Respectfully submtted,

HUFF, MORAN AND BALI NT
Attorneys for Defendant-
Townshi p rif O anbuj

ny|L& C. #O&Vfl JR"
A Memba of the Firm
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