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I. DEFENDANT IS NOT_ENTITLED
TO SUWARY JUDMENT THAT
OCCUPANCY _STANDARDS ARE NOT
NECESSARY | N THE CONTEXT OF
MI. LAUREL 11.

The issue presented is whether a dwelling can qualify

as a low or noderate incone unit under Southern Burlington Co.

NAACP v. Tp. of M. Laurel, 92 N.J. 158 (1983) (hereinafter

"M. Laurel 11") in the absence of an occupancy or eligibility

standard which assures that the unit is actually occupied by

a low or noderate incone household. The defendant avers that
occupancy standards are irrelevant. Plaintiff nmaintains that they
are generally necessary; however, under special circunstances,

a unit may qualify in the absence of an occupancy standard.

The disfinction being drawn is between the affordability
of the unit for a lower inconme occupant and the need to adopt
measures to insure |lower income occupancy regardless of unit
affordability. It is a distinction between "use" and "user"
||and raises an issue as to the nature of the fundanental thrust

of M. Laurel 11.

A. Background

The context of the dispute is revealing. The
def endant maintains that there are 2990 dwellings in the
muni ci pality which are ifel S&%st~&X "ed and which are affordable

to |l ower incone househol ds. Thus, the defendant concl udes that
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it has 2990 affordable units which are subject to rerenta
controls and that these units should count as a "credit" against
its fair share obligation.

The defendant is focusing on only two of the criteria
i nposed by the Suprene Court to be used in determ ning whether
a realfstic housi ng opportunity has been creat ed: affordability

and resale/rerental controls. See M. Laurel Il, supra, 92 N.J.

at 220-222, 221 fn. 8 and 268-269. The former, affordability
controls, assures that it is financially feasible for a |ower
i ncome household to purchase or rent the unit. The latter
resal e/rerental controls, assures that the unit remains affordable
after the initial occupancy is terninated.

Plaintiff contends that two other factors are equally,
significant in determ ning whether any unit qualifies for M.

Laurel |1 purposes. They are: firstsiddiertfa®™theriniifcrirst-

un[;;mBStrequire*ftﬁfbé“(éhdf”lﬁmféﬁfﬁ”I§{w66605féd“5§4ameﬁer
incone_housefeal 45 As will be discussed, plaintiff does
acknow edge one circunstance where an occupancy standard need not
be present.

The timng of unit availability.is critical. The

muni ci pal obligation under M. Laurel Il is based on an analysis

of lower incone housing needs (locally for all rmunicipalities

and regionally for those, |ike the defendant, which are situated
in SDGP growh areas). M. Laurel 11, supra, 92 N.J. at 214-215.
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Thus, the quantified need to be addressed by a "growh
area" nunicipality is conposed of two types of need: indigenous
(resident |ower incone households in overcrowded or dil api dated
units) and regional (reallocated present and all ocated
prospective regional |ower incone househoids). The fair share
is generated by a snapshot of "present need" at a given tine
(for exanple, as of the 1980 census) and a projection, for a given
time, of future needs based on popul ati on growt h and househol d
size projections (for exanple, 1980-1990). The period which is
inclusive of the date of the "snapshot™ (1980) and the end of
the projection (1990) is the fair share period. It is axiomtic,
therefore, that only "new' units provided in that period can

qualify as satisfying the need. See Countryside Properties

Inc. v. R ngwdod, L-42095-81 (Law. Div. 1984), p. 115 of the slip

opi ni on.

"New' is put in quotes because a unit nmay qualify
although it is not actually "newy" constructed. For exanple,
a local unit would have been included in the indigenous need if
the 1980 "snapshot" revealed it to be dilapidated. |If,
subsequent to 1980, and within the fair share period, the unit is
rehabilitated to a standard unit, it should qualify. It is, for

M. Laurel Il purposes, a "newunit". See Countryside Properties,

Inc., supra, and Urban League of Essex Co. v. Mahwah, L-17112-71

(Law. Div. 1984). Likewide, a nmunicipality my, through various

means, "retrofit" existing units; that is, take aunit which would




not have qualified for M. Laurel Il housing as of 1980 and,

subsequent to 1980 but within the fair share period, do sonething

whi ch woul d qualify the unit. Wiile not newy constructed, it

is "new' in the sense of qualifying as a M. Laurel Il unit.

| The above is provided as background to the subject
matter of this notion. Essentially, we nust assume, for purposes
of this argunent, that the disputed units were newy provided
after January 1, 1980, are affordable to |ower incone househol ds
and are subject to resale or rental controls which will maintain
affordability. While assuming the truth of these avernenfs,
plaintiff is by no means admtting them |In fact, to the best
of plaintiff's knowl edge, all of the units were provided prior
to 1980, few, if any, are affordable and none are subject to resa
or rerental controls which will rmaintain affordability.

Plaintiff and defendant do agree that nonenof ztherunits

g{gﬁfggpgﬁ(:glned_byLoccypancy,standgfd§. Presumably this joins

the matter for purposes of partial sunmary judgnent.

B. Cccupancy St andards Under

M. Laurel 11
There is no explicit statement in M. Laurel Il that
for a |lower incone housing opportunity to be "realistic", it nust.

i ncl ude provisions nandating that the occupant qualify as an

eligible lower income household. On the other hand, it should be
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noted that, to the best of plaintiff's know edge, every ordinance

proposed or adopted to conply with M. Laurel |1, every settlenent

involving M. Laurel |1, every builder's renedy, mandat ory set -

aside or density bonus provision proposed or inplenented

pursuant to M. Laurel |1 have alJ*xJoritatTi eTti xkxni pancy- st andar ds.

Wiile no clear legal conclusion may be drawn from the
exi stence of a universal assunption, it can be said rather safely
that, to the extent known, virtually everyone who has ever read
the opinion has cone anay with a clear sense that, except in the
rarest case, occu“aneyT"ta’"ards-are—essential., The question
here is whether there is a legal basis for the assunption

The clearest judicial pronouncenent on this subject

appears in VanDalen v. Wshington Tp., L-045137-83 P.W (Law Div.

1984) where Judge Skillman ordered rezoning to conply with M.
Laurel Il1. At page 38, fn. 16 of the slip opinion, he stated:

The rezoning nust retain the
provision that at |east half

of the 227 units be affordable
by and excl usively avail able
to lTow incone househol ds.

(enphasis added). It is significant to note both that

Washi ngt on Townshi p had assunmed the need for an occupancy
standard and that the court ordered it retrained in the revision.
Li kewi se, in the Mahwah case, Judge Smith refers to "units sold
to low incone househol ds” in discussing marketability (see p. 36
of fhe slip opinion) indicating his assunption that only

qgual i fi ed househol ds woul d occupy the M. Laurel Il wunits.
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Before addressing M. Laurel Il itself, it is

I| significant to discuss the inplications of not inposing an
occupancy standard. If, for exanple, the indigenous need

|‘ref|ected an existing lower incone tenant in an overcrowded

structure, would the municipal obligation be net by renoving that
household from the community while a non-lower inconme househol d
then occupied the unit? |If the unit were dil apidated, would the
muni ci pal obligation be net by the landlord rehabilitating the
unit, raising the rent, forcing the household out, and renting
to a non-lower income househol d?

The point is that the focus of M. Laurel Il is caring

for the |lower income household s housing needs. It is not a
concern for the unit, but for the occupant. Affordability is
just one aspect of that concern, access is another. Thus, it is
said that the "central core" of the doctrine relates to the

housi ng needs of this particular class. M. Laurel I, supra,

92 N.J. at 205. In fact, the Court specifically stated that it
is presently inapplicable to other classes. ]H. at 211. The
Court discusses the plight of the poor (id at 209) and suggests
the benefits which will be attained by conpliance with its
decision (id.at 210, fn. 5): -

1. deconcentration of the. poor fromthe cities;

2. bringing the poor closer to job opportunities; and

3. economc integration.




These goals would obviously make little or no sense if the
"af fordabl e unit were occupied by a non-lower incone househol d.

Throughout the opinion, there exists anple evidence
of the Court's assunption that the provision of the |ower incone
housi ng opportunity was tied to the occupancy by a |ower incone
household. This is clearest in the legal analysis offered by
the Court in subport of its condonation of the use of density
bonuses and mandatory set asides, "d. at 270-274. The concern
was whet her such land use regul ations, which addressed the
potential "user", were constitutionally valid since they did not
directly address the physical "use" of the property.

The Court perceived that density bonuses and mandatory
set asides were neant to address the needs of a particular class
and to provide housing for them It justified this by citing a
line of cases which also addressed the needs of a particular
"user" class and the validity of regulations adopted to address
t hose needs as opposed to nmere "physical use". It stated

W find the distinction between the
exercise of the zoning power that is
"directly tied to the physical use

of the property"” ... and its exercise
tied to the incone |level of those who
use the property artificial in

connection wth the Munt Laur el
obl i gati on.

1d. at 273 (enphasis added). |In the footnote to the above-

quot ed | anguage, the Court stated:




The inclusion of some |ower income
units in a multi-famly housing
project that may al so house fanilies
with other 1 ncone |evels may be
soclally beneficial and an econom c
prerequisite to the creation of the
| ower income units. ' :

1d. at 273, fn. 34. The obvious assunption here is that |ower
i ncome househol ds woul d occupy these units and that econom c
Integration would occur. This echoes an earlier statenent:

Where set-asides are used, courts,

muni ci palities, and devel opers

shoul d attenpt to assure that | ower
income units are integrated into

| arger devel opnents in a manner

that both provides adequate access

and services for the |ower incone
residents and at the same tine protects
as much as possible the value and
integrity of the project as a whole.

ld. at 268, fn. 32. See also the statenent 'that "(e)cenonicalfy
i ntegrated housing may be better for all concerned in various
ways", ~d. at 279, fn. 37. Qovi ously, the econom c integration
being referred to was not the integration of different classes

of units (with different sales prices or rent levels) but of
occupants (with different incone |evels).

The Court understood that the provision of housing
éffordable to | ower inconme househol ds would, for the nost part,
mandat e "bel ow market" sales prices and rent |levels. This was
the primary reason for the inposition of resale or rerental

control s:
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Because a nandatory set aside

programusual ly requires a

devel oper to sell or rent units

at below their full value so

that the units can be affordable

to lower incone people, the

owner of the devel opment or the

initial tenant or purchaser of

the unit may be induced to re-rent

or re-sell the unit at its full

val ue.
Id. at 269. It is noteworthy that in discussing mechani sns to
deal with this problem one which the Court said "nmunicipalities
nust address" (ibid, enphasis in original), the Court cited a
Cherry HIIl ordinance which requires that there be "regul ations
whi ch reasonably assure that the dwelling units be occupi ed by
(lower income persons)”. I|bid, enphasis added. (lronically, the
defendant cites this passage at page 5 of its brief.)

The probl emof "bel ow market |evels" is one of
conpetition in the market place. It refers to newy constructed
units selling "below market"; retrofitted or old price-controlled
units selling or renting bel ow market or ol der units which sel
for less than a simlar sized "new' unit because of its age,
condition, style, anenities, etc. Non-lower incone househol ds
can afford narket level units and, of course, could afford bel ow
market units. Lower incone househol ds can'only'afford | ower
incone units. The Court was seeking a way to insure that |ower

i ncone househol ds woul d benefit.
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The Court realized that it was dealing with "the
speci al needs of a particular class of citizens". Ld. at 272.

It conpared providing housing for the poor with age-restricted
zoning which targets housing for the elderly. |lbid. It was
explicitly opposed to devices which went about this task
"indirectly" unless they worked; that is, unless they actually
provi ded housi ng occupied by |ower incone househol ds.

The Court essentially assuned that there were, in
reality, two methods. of providing new (not necessarily new y-
constructed) housing opportunities for |ower income househol ds:
subsi dies or incentive/ mandatory zoning. Subsidies are designed
to guarantee that the beneficiary is the lower incone user. In
the context of subsidy progranms, occupancy or income standards
are already built into the program or guidelines. Any devel oper
utilizing such subsidies is bound by those guidelines.

The Court also assuned that devel opers who built
pursuant to inclusionary zoning techniques (incentives/nandatory
set asides) would also use subsidies if available. However, it
stated that: "Wiere practical, a nmunicipality should use nandatory
set-asides even where subsidies are not available". Id. at 268.
Si nce occupancy standards insure |ower income household
occupancy, it makes no sense to have their inposition depend

solely on the availability of subsidies.
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The Court did |leave to municipal discretion the

initial decision on how to devise a conpliant program Wth

regard to the decision to use subsi dy prograns and/or
inclusionary zoning techniques, the Court stated: "Wich, if
either, of these devices will be necessary in any particul ar

muni ci pality to assure conpliance with the constitutional
mandate will be initially up to the nunicipality itself". Id.
at 262. However, the Court insisted that:

(T)he opportunity for |ow and
noderate income housing found
in the new ordinance will be as
realistic as judicial renedl es
can nmake 1t.

1d. at 214 (enphasis added).

The nunicipality cannot devise a conpliance program
whi ch does not provide access to the poor when one is readily
avai | abl e whi ch does provide access. To pernit that result
woul d be to undermine the clear mandate: to do whatever is
necessary and appropriate to satisfy the housing needs of |ower
I ncone househol ds. These needs are not being satisfied by nerely
providing units which are "affordable"” to, but not occupied by,

a |lower incone household. Such a unit, rent controlled or not,

occupi ed by an upper inconme household, does nothing to satisfy

| ower incone housing needs.

11.




C. Were ccupancy St andar ds
Are Not Necessary:

PMaintiff's experts do accept that there are facts in which an
occupancy standard is not necessary to obtain a credit for the

M. Laurel Il units. They are:

1. the unit is newy available after 1980;

2. the unit is affordable to | ower incone
househol ds;

_ 3. the unit is subject to a resale or rerental
control which maintains its affordability; and

4. there exists a factually-docunent ed,
historical basis to show that a percentage of the units, so
ualified, are actuaIIK occupi ed by |ower income househol ds
?subﬁracylng out such househol ds which are living in overcrowded
or dilapidated units). ’

Thus, if historically twenty percent (20% of the units
are occupi ed by lower inconme househol ds who can afford the unit
but half of those (ten percent [10% of the total) are in
overcrowded or dilapidated structures, then it will be assuned
that ten percent (10% of the new, affordable and price-controlled
units are occupi ed by | ower inconme househol ds even in the absence
of an occupancy control .t

(One caveat applies to the possibilities of: repeal of

rent control; hardship increases in the rent |evel above the

lThe di stribution between | ow noderate will depend on the actua
rent |evels.

12.




affordability range; and condom ni um conversions. A nechanism

would -have ‘to be in place to prétect Iomer i ncone households

imatinmely nmanner agalnst the occurrence of these events

Census data indicates that, given this analysis,
approximately ten percent (10% of the rental units are occupied
by | ower incone househol ds who can afford the rent they are
payi ng. However, they are in pre-1980 units, do not represent
any addition to the housing stock and cannot be credited

agai nst the nunicipal fair share.

D. Concl usi on

As the aforenentioned anal ysis indicates, occupancy

controls are mandated for M. Laurel |l conpliance. Credits may

be given in special circunstances, if factually supported.

There are relevant facts which may be in dispute as to the actual
occupancy of affordable units by |ower inconme househol ds and

it my well be sensible to await a full hearing on this issue

before rendering a final determ nation.

13.




