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|.‘ DEFENDANT |S NOT ENTITLED
- TO JUDMENT THAT
OOCUPANCY_STANDARDS ARE NOT
o NECESSN@TWTT‘H?ETXTmTSGfTF
- M TAURELCTT.

“The i ssue presented i s whether a dmellrng can qualrfy
as a |OM/OF noderate i ncome unit under Southern Burlrngton Co.

N.A.A.C.P. V.. Tp of M. Laurel, 92 N J. J 158 (1983) (hereinafter

"M . Laurel II15 in the absence of an occupancy or ellgrbllrty

standard whi ch assures that the unit is actuaIIy occupred by
a low or noderate i ncone househol d. The defendant avers that
occupancy standards are |rreIevant PIarntrff narntarns that they
are general |y necessary; homever undervspecral crrcunstances,
a unit may qualify in the absence of an occupancy standard;

- The distinction bei ng drawn is betmeen the affordability
of the unit for a |ower income occupant and the need to adopt

neasures to insure |ower income occupancy regardl ess of unit

affordability. It is a di stinction between "use" and "user"
and rai ses an issue as:to the nature of the fundanental thrust

of M. Laurel .

A Background

The context of t he drspute is revealrng The
def endant nai nt ai ns that there are 2990 dwellings in the
muni ci pal ity mhich;are,reﬁt““StabiIiied and which are af fordabl e

to | ower inconme househol ds. _Thus,}the def endant concl udes t hat



it has 2990'affordab|e units which are subject'to”rerentat
controls and that these unrts should count as a "credit™ agarnst,
its fair share obllgatlon | | |

~The defendant is focusing on only two of the crrterla |

|nposed by ‘the Suprene Court 'to be used I n determning nhether=

la realrstrc housrng opportunlty has been creat ed: affordabrlltyv’

and resale/rerental'controls._ See M. Laurel 11, supra, 92 N.J.
at 220-222, 221 fn. 8 and 268-269. The former, affordability
controts,dassures that it is'financially feasible”for a | ower
i ncome nousehold to purchase or rent the unit. The latter, A
resale/rerentalicontrols assures that the unit remains af f or dabl e
after the |n|t|aI occupancy is terntnated :
Plaintiff contends that two ot her factors are equally,
significant,rn determ ni ng whet her any unrt qualifies for M.
Laurel [l purposes. They are: first“the“date“the“untt“firstAA ,
‘begamemévai%ﬁﬁf§m§§%§ﬁﬁﬁffﬁ?aableﬁuﬁffﬁﬁaﬁd?%secondAmhether?‘the
. wamuiredm:Grﬁbé%’ﬁ*@'é‘ﬁa“"t‘wi’fiﬁ’féﬁ‘“ff%’ﬁ s)eoccuffiedbya”’l’s‘“wer /
|nconeAhousehoId E As nrll be drscussed plaintiff does
acknontedge one crrcunstance where an occupancy standard need not
be present. vf» . | - N »;, o,
"The timing of unit availability” is critical. The

muni ci pal obligation under M. Laurel Il is based on an analysis

of lower incone housing needs (locally for all municipalities

and regionally'for those, |ike the defendant, which are situated

Il in SDG growth areas). M. Laurel 1, supra, 92 N.J. at 214-215.
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\‘ Thus the quantlfl ed need to be addressed by a "growth
area" rrunl o paI [ ty IS corrposed of two types of need i ndi genous
| (resi dent | ower incone households in overcrOV\ded or dil api dated
uni ts) and regi onal (reallocated pr esent and al | ocat ed
prospedct idve r‘egi onal |ower income househol ds). The fair share
I's generat ed by a snapshot of "present need" at a'gi ven ti e
(for 'exarr'pl e, as of the 1980 census) and a projecti on, for a given
ti mer of future needs based on popul ation growth and ‘househol d
- 'v Si ze projections (for exanpl e, 1980- 1990). The period which is
i ncl usi ve of the dat e of t he "snapshot " (1980) and the end of
t he pr‘oj ection (1990) is the fair share perlod 7 It I's axiomatic,
therefore, that only "new' wunits provided in that peri od can

qualify as satisfyi ngv t he need. | ~ See Qountryside Properties

| nc. v. R ngwood, L-42095-81 (Law Div. 1984), p. '_115 of the sli P
| opi ni on. | |
"New' is put in quotes because ‘a unit may qualify

- al though it is not actual I'y “new y" eonst,r uct ed. ~For exanpl e,

| a 1ocal unit V\oull d have been included in the indi .genous need if
the 1980 "snapshot " teveal ed it to be dilapidated. If,

| subsequent to 1980, “and within the fair share period, the unit is

rehabilitated to a standard unit, it sh}odld qual i fy. It is, for
M. laurel Il purposes, a "newunit". See Qountryside Properties,
Lnc., supra, and Wban League of Essex Co. v. Mahwah, L-17112-71

(Law D v 1984) . Likewide, a rruni cipality may, t htough vari ous

‘nmeans, "retrofit" existing units; that is, take aunit which woul d




not have qualifred for M. LaureI II housrng as of 1980 and

subsequent to 1980 but within the fair share peri od, do sonething

whi ch woul d qualify the unit. V%ile not new y constructed, it

is "new! in the sense of qualifying as a M. »LaureI;II unit.

',. The above is provided as background to the subj ect -
‘natter of this nDtion Essentiallyr we nust . assune for purposes
of,this_argunent, that t he disputed units wer e nemiy provrded
after January 1, 1980, are affordable to |over i ncome househol ds
and are subjeCt.totresaIe or rental controIsIMhich will naintain
affordability. WWile assuming the truth»of‘these avernents,
'pIaintiff is'by no neans'adnitting them In fact, to the best
of plaintiff's know edge, all of the units wer e. provi ded prior
to 1980, few, if any, are afferdable and none are subject to resal |
or‘rerentaIACOntroIs mhich\uill maintain affordability.

u o Plaintiff and defendant do agree t hat noneeof thESFhI|S
'areaconstrained bv_ occupancyﬁstandards- Presumably this joins

the matter for purposes of partial summary j udgnent . -

B Cbcupangy,Standards Under

M. ‘Iaur4FII
There is no explicit statement in M. Laurel Il that
for a Iomer I ncome housing opportunity to be "realistic", it mnust

I ncl ude broyisions mandating that the occupant qualify as an

eligible lower incone household. On'the ot her hand, it shoul d be

(]




not ed that to the best of pl ai ntlff s know edge ever'yord‘i nance

pr oposed or adopt ed to conpl y Wlth M. Laurel tl,, every settlement|

i nvol ving M. Laur el 1, -every bui I der's renedy, mahdat ory set-

asi de or density bonus provision pr oposed or ‘i npl ement ed

pursuant t oM. ‘Lau'rel Il have al I:scont ai_ nedssoccupanc’tstl i“i_v’\i‘?‘S‘é“’??’ ‘,
Wiile no clear |egal conclusion rray be dravvn fromthe

exi stence of a uni versal assunptl on, it can be sai d rat her safely

that, to the ext ent knovvn Vi rtuaI,Iy everyorie,'.vv\ho has ever read

| t he opi nion has cone away with a clear sense t hat, A’except in the

| rarest case; QCLCUP?AQJ/"S"[ andar *s™ar M ej sj. seMaXit The queeti on

here i s whet her there is a legal baS|s for the assunptl on.

The clearest judicial pronouncenment on th| S subj ect

appears in VanDal en v. \ashi ngton Tp., L- 045137-83 P. W (Laerl v. |
1984) where Judge Skillman ordered r ezoni ng to corrplyw'th M . |
Laurel Il. At page 38, fn. 16 of the sli p opi nion, he stated:

The rezoning nust retain the
provision that at least half
of the 227 units be affordable
AV and excl usivel y avail abl e
to Tow i ncomne househol ds.

(enphasi s added). It is si gni fi cant to note both that 7
Washi ngt on Townshi p had assuned the need for an occupancy o
standard and that the court ordered it retrained in the reV| si on.

Li kewi se, in the Mahwah case. Judge Smth refers to "units sold

“to low incone houSehoI ds" in discussi ng»\ mar ket abi | | ty (see p 36

of the sli p.opi nion) indicating hi.s assunption that only

qgual i fi ed househol ds V\o‘,ul d occupy the M. Laurel Il units.




Before addre55|ng Nt Laur el II»itsetf, it is r
S|gn|f|cant to discuss the |an|cat|ons of not inposing‘an
occupancy standard If, for exanple, the indigenous need
refl ected an eX|st|ng | ower i ncone tenant in an overcromded o
structure,tmould t he nunlcrpal obI|gat|on be net by renDV|ng that
househol d trontthevcgnnunity»mhlle a non-lower incone household
t hen occupi ed the unit? If the unit'nere/dilaprdated, woul d t he
muni ci pal obligation be net by the Iandlord rehabilitating the
unitr'ra|S|ng t he rent forC|ng t he househol d out and renting
to a non- Iomer i ncone household? - .

“The p0|nt |s that the focus of M. Laurel Il is caring

for the Iomer I ncone household S hou3|ng needs. It is not a
‘concern for the unlt, but for the occupant. Affordability is A
.just one aspeet-of that concern, access is another. Thus, it is
said that the "central core” of the doctrine relates to the

housing’needs of this particular class. M. Laurel 1, supra,

92 NJ. at 205.. I n fact[‘the CburtvSpecificaIIy stated that it
is presently inapplicable t0'0ther ctasses. ld. at 211. The

| Court di scusses the plight of the'poor (|d at 209\ and suggests
 the benefits which will be attained by conpliance with its
deci sion (|d at 210, fn. 5): -

._1Q‘ deconcentration of the. poor fromthe cities?

2. bringi ng the poor'closer to jOb opportunities; and

3. econonic integration.




These goals mould obV|oust make I|ttIe or no sense |f the |
"affordable*l uni t mere occupled by a non- Iomer I ncone household
| - Thr oughout the opinion, there exrsts anpl e evi dence
| of thethurt's assunption t hat the provi sion of the Iomer i ncone -
housrng opportunity was t|ed to the occupancy by a Iomer income

household This is clearest in the |egal anaIyS|s offered by
| the Cburt in support of its condonation of_the use of densrty
bonuses and nandatory set aS|des Jid at 270-274rwffhe”oohcerhl
was whet her such Iand use regulatrons mhroh addr essed the
potential “user”, were constitutionally vaI|d si nce they d|d ‘not
directly address t he physrcal "use" of t he property.dv o

~ The Court perceived that dehsity bonuses and nahdatory
set asides were neant to address the needs of a particul ar gtass
and to provide housing.for‘thent It justified this by citing.a
Iine of cases which al so addressed the needs of a particul ar o
"user" class and the validity of regulattons~adopted'to address',
| those needs as opposed to nere 'physical use". It stated |
w Ve find the distinction betmeen the ‘,
-exercise of the zoning power that is
"directly tied to the physical use
of the property" ... and its exercise:
tied to the incone |evel of those mho
use the property artificial In

connection wth the Nbunt Laur el
obl i gati on. ‘

1d. at'273 (enphasis added) . In the footnote to the above-
quot ed Ianguage;:the Court stated:




The inclusion of sone |ower incone
units itn amlti-famly housing
project that may al so house famlies
with other 1ncone |evels nmay be
socially beneficral and an economc
prerequisite to-the creation of the
Iomer i ncome units.

1d, 'at‘273-'f .34, The obvious~assunption here is that |over-..
i ncome househol ds woul d occupy t hese units and that econonic
|ntegrat|on mould occur . ThIS ‘echoes an earller statenent

i Wer e- set - asi des are used courts,

muni ci palities, and developers

~ should attenpt to assure that |ower

~income units are integrated into
| arger devel opnents in a manner -
that both provi des adequate access
and services for the |ower incone
residents and at the sane tine protects
as much as possible the value and
Iintegrity of the project as a whol e.

1d. | at 26v8, fn. 32. See also the statenent ‘that "(e)cCnonically
I nt egr at ed hohsing‘nay be better for all concerned in various
mays".:°Lgh at 279,vfn. 37. Cbvi ousl y,  the econom ¢ integratien
'7being_feferred'te was not the integration of different classes
ofvggujgi (mith dffferent'sales priceé er reht | evel s) but of

' ccugants (m1th dlfferent I ncone Ievels) | |

A The Court understood t hat the provi si on of hou5|ng
effordable to lower income househol ds would, for the nost part,

mandat e "bel ow market" sales prices and rent levels. This was

the primary reason for the inpoSition of resale or rerental

control s:




- Because a nandatory set aside
programusually requires a =~
devel oper to sell or rent units

- at belowtheir full value so

- that the units can be affordabl e
to | ower inconme people, the
owner of the devel opnment or the
initial tenant or purchaser of
the unit may be induced to re—rent
or re-sell the unit at its full
val ue. : . S

"’Lg. at 2695U,It is.notemorthy that in discusSing hechanisns to
deal mith,this probfény one whi ch thebeurtvsaid "nuniéipaljties
gygL.address“t(LQLg enphasi s in briginal), t he Cour t cited a
Cherryﬁkill ofdinance mhich’fequires t hat thére be'"regUIations
‘[mhich reasonably assure that the dwelling unité be ocCuQied by
(I ower income persons) ™. lbid, enphésis added.  (lronically, the
|l def endant cites this passage at page 5 of its bfief.) - > |

~.The probl emof "bel ow narket |evels" is one of
conpetitibn'in the market place. It réferé fo new y constructed
‘units selling "bel ow market"; retrdfitted of-bid pricefcontfolled
units seIIing or renting bel ow nmar ket 6r‘older units mhich“sél{
for IeSs}than a simlar sized "hemf'unit becaUSé:of ftslége,
conditfoﬁ, styl e, anenities, étc;‘ hanIOMEr‘incoﬁehouseholds
can afford ﬁarket'JeVeI units and, of coufsé; Could affOfd bel ow
||nmarket units. Lomer'incone households‘can'ohly'éfford | ower |
i ncone Units. ‘The Court was seeking a way td'insure t hat Ioﬁer

« i ncome househol ds woul d benefit.




The Court realized that}it was dealing with "the
special.needs'of a particular class of citizens". .ld. at 272.
It-conpafedvproviding housing for the poor wth age-restribted
zohihg mhich targets housing for the elderly.. LQLQ. [t was
explicitly oppbsed to devices Mhich went - about this t ask
"indirectly" unless they worked; fhat is, unless they actually
'provided'housing occUpied by |ower incone househol ds. |

" The Court essentially assuned that t here were, in
| reality, two methods of providing new (not necessarily heﬁ]y-
construéted) housi ng opportunities for |ower inbone househol ds:
subsidies or incentive/ mandatory zoning. Subsidies are designed
t 0o guar ant ee t hat theAbeneficiary is the lower income user. In
the context of subsi dy prograns, occupancy or income standards |,
are already built into the programor guidelines. Any devel oper
‘utilizing such subsidies is bound by those guidelines.

'The Court al so assumed that devel opers who built
pur suant to inCIusionary zoni ng techniques (incentives/ mandatory |
set asides) woul d al so use subsidies if available. However, it
| stated thatf "Wiere practical, a municipality should use mandat ory{
set-aSides even where subsidies are not availabl e"e |d. at 268.
Si nce occupancy stahdards-insure | over income household
océupancy,_it makes no sense to have their inposition depend>'

sol ely on the avai l abil'ity of subsidies.

10.




'fhe Cburf did leave to nunicipalrdiécretion t he E
initial decision on hom/to devi se a conplianf program Wth
regard toithe decision to use subsi dy prograns and/ or
ihclusidnary zoni ng techniques, the Court stated: "Wich, if
ei ther, of thesé_deviceS'ijI be necessary in ahy particUIar
municipality to assure conpliance with the consti tuti onal
mandate will be initially up to the nuhicipality}itself". Lg, 
at 262. ‘Fbmever, the Court insisted that: o |

(T)he opportunity for |ow and
noder at e i ncone housi ng found
in the new ordinance wll be as
realistic as judicial renmed es
can make I1.

t1d. at 214 (enphasis added). |

- The nunicipality cannot devise a conpliance program’ *
whi ch does not provide access to the poor when one is readily
avai | abl e whi ch does provide access. To permt that result
woul d be to undermine the clear nandaté: to do whatever is

necessary and appropriate to satisfy the housi ng needs of | ower

|l i ncome househol ds. These needs are not bei ng sati sfied by'nerely |
provi di ng units which are "affordabl e to,'buf not occupi ed by,
a lower income household. Such a unit, rent controlled or not,
occupi ed by’ah upperuinconé household,"doés:nothing to satisfy

| ower income housi ng needs.

11.



C V%ere Cbcupancy Standards
ﬁwe Not hbcessary,

Plaintiff's experts do accept that there are facts in whi ch ‘an

! occupancy standard .is not necessary to obtain a credit for the,,

| M. LaureI.II un|ts They are., 7
1. the unit is nemjy'available after 1980;
R 2.. the unit is affofdable tO‘Iomer*incone ~
househol ds; * ' :
' -3 the unlt is subject to a resale or rerental
control mhlch maintains its affordability; and
4. there exists a factually-docuraented,
historical basis to show that a percentage of the units, so
qualified, are actually occupied by |ower incone househol ds
(subtracting out such househol ds which are living in overcrowled
or dilapidated units). ‘
~Thus, if historically twenty percept (20% of the units
are occupied by | over i ncome househol ds who can afford the unit
but half of those (ten percent [10% of the total) are in
overcrowded or dilapidated structures, then it will be assuned
that ten percent (10% of the new, affordable and price-controlled
flunits are ocCUpied'by fomer i ncome househol ds even in the absence

lof an occupancy control . ' o : ;

(One caveat applles to the pOSS|b|I|t|es of : repeal of

rent control; hardship increases in the rent |evel above the.

! The distribution betmeen | ow noderate wi || depend on the actua
rent |evels. , :

12.
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affordability range; and condom ni um conversions. A nechanisn1,

A
. st =) ST ,,,;g'_,;ﬁ

woul d:havest 6*bei n+ place*to ‘protect” “"ower " ncome households

24 (& Y i Omwn Bas
AT B Rrrassiter s g e T S M St e R Bin S nter cynot e e o

i nwast | 8l YEHENNEr agai nst t he occurrence. of these events.
‘ Census data indicates that,»g|ven thls-anaIyS|s,

approxinately'ten'percent (10% of the rental units are occupi ed

’by | ower incone househol ds who can afford the rent they aref
payi ng. However, they are in pre-1980 units, do not represent
| any addition to the housing stock and cannot be credited

| agai nst the hunicipa{bfair share.

D.  Concl usi on

As the aforenentioned anal ysis indicates, occupancy

licontrols are mandated for M. Laurel |1 conpliance. -Oedits nmay

be given in Special circunstances, if factually supported.

There are reIevant facts whi ch may be in dlspute as to the act ual

occupancy of affordable unlts by Iomer I ncome househol ds and
it may el | be senS|bIe to await a fuII heari ng onothis i ssue

before rendering a final determ nation.
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2. | havev been retained as a consultant to the.

plaintiff C}oupco in the above-captioned natter.

3. The following is ray opinion as to mhetherrcredits~

.should be awarded, under M. Laurel II, against the nuni ci pal

fair share‘obligation In two separate contexts:

‘a. Units constructed befpre January 1, 1980; and

“b. Units contalnlng no  occupancy constraint

requrrlng that occupants mnust be | ower-incone households

4.  There are three exceptions to the rule that units

construct ed prlor to January 1, 1980,-cannot be credited against"

a fair share assessed for the period 1980-1990. They ares

a.  Turnover in subsidized elderly units where the

turnover represents a newy-available wunit; that is, a net

increase in the avail abl e regional housing stock;

b. Indigenous need units whi ch have becone standard
units between 1980 and 1990; and ,

C. thts mhlch wer e not standard affordable price.
and occupancy - controlled units occupied by |ower incone

households  prior to 1980 and which are retrofitted wth
affordability, occupancy and price controls after January 1,
1980, and which turn over and are newy occupied by a |ower-
I ncone househol d. . ‘

5. The reason why units constructed prior to 1980

cannot be credited is as foll ows:

a. The fair share is conposed of these categories

of need: indigenous, present reallocated and prospecti ve;

b. Indigenous need can only be satisfied by
upgrading -the unit or providing a "new' unit; post-1980.
Qoviously, the existence of another pre-1980 unit is irrelevant
to the sat|sfact|on of indigenous need;

c. Allocated present need répresents‘ househol ds -

Iiving in substandard conditions regionally and the portion of



‘that need allocated to the:nuhicipalfty for satisfaction. Only
enew units in the nmunicipality can satisfy that need since it is
’dependent on the net increase In the housing stock in the region;

d. prospectlve need represents a proportion of the

regional future increase in |ower-income househol ds. Since these

.are newly added households, their needs can be satisfied only by
a net increase in the housing stock in the region;

e. Turnover of pre-1980, even if those units woul d
otherwi se qualify for M. Laurel Il purposes, does not represent
a "new' unit? that is, a net increase in the regional housing
~stock of lower-income units. A household noving out of a unit in
3@ oucester Townshi p noves |nto a unit sonmewhere else. That unit
was vacated by another household, etc. ultimately leading to the
occupancy of the d oucester Tomnship unit whi ch had been vacat ed.
The nobility of |ower-inconme househol ds occupying pre-1980 units
Is largely irrelevant to fair share satisfaction. The fair share
nunber assumes the existence of that nobility; that is, that some

| ower -i ncome. households will nove in and out of the region as
well as within the region. This is simlar to the assunption
that sonme wll beconme mddle-incone and sone mddle-incone
-househol ds wi Il becone |ower-incone. A distinction is made for

elderly wunits to the extent the turnover represents a net
i ncrease of an avallable Iomer-lncone unit. »

6. The reasons why units which are not subject to an
~eligibility (occupancy) constraint cannot be credited is, froma

pl anni ng perSpective, t he thrust of M. Laurel Il is to provide

housi ng for | ower-incone househol ds. - Merely providing affordabl e
housi ng, even with resale or rerental controls, does not,aésure
» that‘Iomer-inconefhouseholds wll benefit;
7. There are nunerous reasons mhy'affordabilify (only)
I's insufficient:
a. Many non- | ower i ncone households. will take
gaé??fﬁ%e of the opportunity to occupy a standard, |ess-expensive

b. Non-lower incone households are likely to have a
better credit history and, for that and reasons associated wth



',prejudiCe are nore likely to be acceptable to Iandlords credit

~dnstitutions: and sellers

~¢c.  Non- Iomer i ncome households are nore likely to
‘be- aware of suburban housi ng opportunities and can better comnpete
- for those opportunities than |ower-income househol ds.

8. (Qccupancy standards nmay not be essentlaliin certainﬁ*.
circunttances. "Thus,  if the defendant can  show thet,
historically, a percentage of | ower - i ricome househol ds do occupy -
af fordabl e housi ng in CJoueester Townshjp, ‘we can assume a
simlar percentage wl| occdpy such housi ng built after 1980.

a. The formula woul d be: -
- establish the totafvhunber of affordable units

and the total nunber of M. Laurel households living in
af fordabl e units; . 3

- subtract out the indigenous need nunber'from.f o

~both the total pre-1980 affordable wunits and total pre-1980 -
| ower -i ncome househol ds occupyi ng af f ordabl e units;

: _ establish the percentage of total pre-1980
units (excludlng substandard and overcrowded units) which are
both affordable to and occupied by |ower-income househol ds; L

- establish the nunber of post-1980 units which
are affordabl e and subject to resale or rerental controls; and

_ - - multiply the percentage against the post-1980‘
units. ‘

. b. The credlt woul d al so depend on the existence of
a mechanismto deal with the potential repeal of rent |evelling,
har dshi p approval of a rent increase beyond affordablllty limts

and condom ni um conver si ons; and ; ,

c. The distribution  of ‘act ual | ow noder at e
househol ds woul d depend on the relationship of the rent level to
the relative incone limts.

9. | should note that the above anal ysi s assuhes bot h

affordability - and - rerent ~controls adequate to mmintain



affordability,"'an the case of the defendant, neither can be |
assumed:
_ a. The information presented on affordability is
i nadequate and does not reveal bedroom size data and other
potential shelter costs; and
b. The rent levelling ordinance is not geared to

‘increases in nedi an household incone or a relevant standard. It
Is a flat increase which would appear to take rentals out of the
affordability range. B

10. MW conclusion is there is a conplete absence. of
‘proof that post-1980 affordable Qnits have been provi ded otherf
than the possibility of sonme FMHA dwellings. There appears to be
no justification for credits for non-occupancy controlled or

post - 1980 af f or dabl e units.

9’ (L.S.)

- HARVEY S. MOSKOW TZ
Sworn to and Subscri bed

Before me this A"/» day
of February, 1985.

LI NPAM- MASCHLER -
NOTARY PUBUC OF NEW JERSEY
My Commiasion Expire* September 18,1988



