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SUPERI R COURT OF NEW JERSEY

O & Y QLD BR DGE DEVELCPMENT CORP. LAWD M SI ON
: M DDLESEX COUNTY
Plaintiff, . DOCKET NO. L-32516-80
-VS. - . Qvil Action
THE TOMSH P OF OLD BRI DGE,
et als.,
Def endant s.

BRI EF | N SUPPCRT CF MOTI ON BY DEFENDANTS, TOMSH P
OF OLD BRI DGE AND TOMSH P COUNGI L GF THE TOMSH P
CF GLD BRIDGE AND I N CPPCsI TI ON TO PLAI NTI FF S
MOTI ON .
4
~ LOUSJ. ALFONSO, ESQ

Attorney for Defendants,
Township of Ad Bridge and
Townshi p Counci| of the
Townshi p of Ad Bridge

325 County H ghway 516

A d Bridge, New Jersey 08857
(201) 234-2230

n the Brief; Louis J. AI yvf:on'so,, : Esq




ARGUVENT
PO NT |

SUMVARY JUDGVENT SHOULD BE GRANTED I N FAVOR CF
THE TOMSH P G- QLD BR DGE AND THE TOMNSH P
COUNCI L O THE TOMSH P G- OLD BR DCE REGARD-

| NG PLAI NTI FF' S CONSPI RACY COUNT AND CLAI V5.

Acivil conspiracy is a conbination of two (2) or nore
PERSONS to do an UNLAWUL or CRM NAL ACT or to do a |lawful act
bY UNLAWFUL MEANS or for an UNLAWUL PURPOSE. BAKER V. RANGE,
324 A2d 498 (PA Supp. 1974). It is submtted that a public

entity such as a Township or the governing body such as a
Townshi p Council are not."persons" wi t hin the meani ng of

conspi racy because of their limted functions and artificial

nat ure and because the persons:mho engage in a conspiracy woul d
be acting outside the scope of their authority and hence, the
action would be ultra vir~s and a public entity is not liable
for the uItra.viregfactéidffits enpl oyees who al | egedl y engage
in a conspiréCyﬁfaﬁqaiffdﬁayly, the Tort dainms Act, 59:2-4 and
59: 2- 10, recognfzebthe5fact that a public body shoul d not be
liable for various cl asses of torté and grant immnity.

In O CONNCRV. HARMS, 111 N.J. Super. 22 (AD'70) the

Appel l ate Division at page 26 noted that "a public corporation
such as a city or othér'publiq body, by reason of its being an
artificial legal entity created by Iaﬁ/to performlimted

gover nnent functions, cannot entertain malice, as a public

cor poration? A’public,body may be hel d answerabl e in sone cases
for the tortious.*eta< € its ‘officers and enpl oyees. But where

"malice" is an @Ee#ntl#f’lhgredient Cf the tort, acity or
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- conparabl e public agency is not vicariously liable for the per-

sonal malice of the city's officers or enployees in performng
their public duties". The Court at page 27, then cited a nunbe(
of supporting cases.

In the case at bar, a conspiracy is alleged and it is
all eged that the public entity purposely conspired to ignore or
not follow Court Orders and conspired to deny pMntif” or others
the right to build low cost or |east cost housing. These actions
are contrary to law and if engaged in by a public official would
be ultra vires. Just as a public body &”"i not be |table where
malice is involved, it should also not be |iable where unlawf ul
acts are alleged or unlawful neans are used. As stated in 57
AmJur. 2d 77, a nunicipal corporation is not liable in a civi
action for damages to persons or property resulting from
tortious acts which are out'side the powers conferred on the
nuﬁicipality by its charter or other |egislative enactnent, since
a nunicfpality cannot confer upon its officers and agents |awfu
authority to represent it beyond its corporate powers,' the rule
of non liability applies to the ultra vires acts of such officers
| or agents whether the acts are directed by the nunicipality or
are done without express direction or corporate sanction, Am Jur.

then cited nunerous cases including BARNES V. DI ST. OF COLUMBI A,

91 U. S. 540? SCOIT V. TAWP, 55 So. 983, etc.

At 57 Am Jur. 2d 312, the rule is also stated that
since a nunicipality is a public agency, it can and should plead

the defense of ultra vires. This is true, it went to say because




the real party is the general public and not the officers who

were allegedly derelict in their duty when the unlawful or inproper

act was commtted. At 57 Am Jur. 2d 88 in citing WAUGH V.
PRI NCE, 115 A 612, it was noted that a Town is not liable for the
unaut hori zed and illegal acts of its officers even when acting
within the scope of their duties.

In this case, the two defendants are public bodies and

their duties as noted in O CONNOR, Supra., are as authorized by

| aw. They cannot as public bodies engage in a conspiracy for the
reasons stated. Additionally, by way of anal ogy under 43 U. S.C.
1983, a distinction is drawn between a "person" and a public body

or city. (See YUMCHV. COTTER, CA. ILL. 1971, 452 F2d 59 and

BUSH V. ROBI NSQN, CA. PA." 1971, 442 f2d 393) . That line of cases

notes that a public body or city has limted powers, is different
froma private corporatioﬁ and is not a "person" within 43 U.S. C
1583, Those cases permit any action against the individua
menbers of a public'body'in a conspiracy to deny civil rights
action but not the entity itself. -Heretooit is submtted that
a public entity cannot be a "person" as can engage in a conspiracy
It does notlhave the right to violate laws or itself commt
| nproper acts and such acts would be ultra vires.

Specific reférence to a public body not being |liable
in a conspiracy is found in Corpus Juris Secundum 15A C.J.S. 17,
Conspiracy, at page 652. In C J.S., it is stated that a nunici pal
corporation, acting in its sovereign capacity, cannot be a
conspirator and cannot be held liable for a conspiracy under the

Federal Civil Rights Act (discussed above). C. J.S. cites




AGNEW V. CITY OF COWTION, CA CAL., 239 F2d 226, Cert. Denied,

77 So. C., 8/68; STEEL H LL DEVELOPMENT, INC._V. TOM OF SAN

BORTON, DC. NH., 335 F. Supp. 947; STEEL H LL DEVELOPMENT, I1NC. V.

TOM OF SAN BORTON, DC. NH., 392 F. Supp. 1144; and SCHOONE V.
QLSEN, DC. WS., 427 F. Supp. 724.

In STEEL H LL DEVELOPMENT, INC., 335 F. Supp., at page

950, the Court noted that the reason why a cause of action cannot
be mai ntai ned against a Town for a conspiracy under the Cvi
-Rights Act is because "a nunicipality acting in its soverreign
capacity cannot be a conspirator". Therefore, as stated above,
in the case at bar, it is inproper to join the two public bodies
as defendants in a conspiracy action since their functions are
determ ned by State statute ahd‘they are creatures of the
| egi sl ature and not "PERSONS!. As public bodies they enforce
law, not ignore it and any*act alleged di sobeyed is ultra vires
and there is no Iiabilityi%g.the said public bodies.

Al so under 59:2-4, a public entity is not liable for
an injury caused by adoption of” failure to adopt a law or failure
to enforce any law. Under 59:2-10, a public entity is not liable
for the act or onmission of a public enployee constituting a
i crime, actual fraud, actual malice or wilful msconduct. The
conspiracy acts conplained of fit squarely under these sections
|| and hence, there is al so immunity of these defendants under these

specific provisions of the Tort C ains Act.




PONT 11

THE DANMAGE CLAIM5 OF PLAINTI FF SHOULD BE
D SM SSED FCR PLAI NTI FF' S FAI LURE TO
COVPLY WTH THE NEW JERSEY TORT CLAI M5
ACT, N J.S. 59; 8-1, ET SEQ

As the Certification of the Township derk shows,
plaintiff has never filed a claimwith the nunicipality as re-
quired under 59:8-1, et seq. In each of its clains, plaintiff
seeks counsel fees and costs and "such other relief as the Court

deens just!. Under REALS V. WAYNE TP., 132 N.J. Super. 100 (1975)

the Gourt held that the filing of a Conplaint does not consitute
notice under the Tort Aains Act. Since no notice has been filed
as to the conspiracy claim this claimshould be dismssed or in
the alternate, it should be ordered that plaintiff is not

entitled to damages on said claim:




PO NT I1

COUNTS ONE AND TWO OF THE COUNTERCLAI M SHOULD
BE PERM TTED TO BE. AMENDED TO ADD THE SEVEN
MEMBERS OF THE TOWNSHI P COUNCI L AS PARTI ES.

Plaintiff's conspiracy action is brought against the?*
Townshi p Council, which is a public body. That body has filed
a Counterclaimconsisting of a nunber of Counts. The Counts note
that the body is conposed of seven (7) council persons. It is
these council persons who allege that they were damaged by
plaintiff's action in Counts One and Two.

As-the prior Certification of council persons, Fineberg
and Stone, show, the council menbers were very upset that the
charges were nmade and know these charges adversely effected them
In the Iine of cases citedfkthe plaintiff, there is nothing to
precl ude menbers of a public body frombringing an affirmative

action. In STATE V. TIM;, INC., (1971) LA. APP. 249 So. 2d 328,

it. was decided subsequent to NEWYORK TIMES V. SULLIVAN, (1964),

376 U.S. 254, that the Court noted that the individuals effected
have a separate interest and while the individuals coul d proceed,

the state itself mght not. In TIMES V. SULLIVAN, itself, there

i s nothing tO}precIude an action between individual nmenbers of a
gover ni ng unif when the alleged allegations are nore than a

vague, general, inpersonal attack. In TIMESV. SULLIVAN Super.

it was, of course, decided after a factual trial in the State
Courts and remanded, the Suprene Court stated that the pai d ad

referred to actions of the "police" and the plaintiff, as a

: o : Apbees”
city conmissioner, who said that he had been liable was held to be

renotely connécted to the charge. The Court said in 11 L.E. D. 2d




686, at page 711, "a nunber of the aIIeged“hiabJJjkAQstatenEnts

did not even concern the police" and "it is plain that these
statenents could not be reasons read as acusing respondent of
personal involvenent of the action in question".

In the case at bar, there are specific charges and

all egations that go right at the heart of the actions engaged in
by the council. It is alleged that Court Orders were disobeyed
and the like. Therefore, there is no renoteness or vagueness.

The Suprene Court, at pages 713, 714 in TIMES, does not preclude

actions by inaividuals who are nenbers of the nunicipal body
thensel ves as to the alleged libel. Therefore, since the seven
menbers of the Township Council and noted in Counts One and Two,
and to avoid nmultiplicity of action and for clarification, it
'S reqhested that the Counterclaimbe permtted to be treated

as a Third Party Conplaint *by said nenmbers and/or that an anend-

nen} clarifying sane be pernmitted to be filed.




PONT 1V
OPPOSTI ON TO PLAINTI FE' S MOTI ON

These defendants reply upon the sane Brief and

Certification previously filed by them

Respectfully submtted

J. FC )
Attorney for Dei
Township of Ad Fdge
Townshi p Council of the
Township of Ad Bridge




LOUI'S J. ALFONSO, ESQ

325 County Hi ghway 516

A d Bridge, New Jersey 08857

(201) 238-2230

Attorney for Defendants, Township of A d Bridge and
Townshi p Council of the Township of A d Bridge

: SUPERI OR COURT OF NEW JERSEY
0 & Y OLD BRI DGE DEVELOPMENT LAW DI VI SI ON
CORP. , : M DDLESEX COUNTY
~ DOCKET NO. L-32516-80
Pl aintiff, : -

-VS. - Civil Action

THE TOMSH P OF OLD BRI DGE,
et als.,

CERTI FI CATI ON

Def endant s.

MARY M BROMW, of full age, hereby certifies as

»
fol'l ows: |

1. | amthe Township Cerk of the‘ Township of Ad
Bri dge and am famliar with vthe filings made under the. New
Jersey Tort Clainms Act. Neither the plaintiff, O &Y Od Bridge
Devel opment Corp., nor anyone acting in their behalf, has filed
any Notice of Claimunder said New Jersey Tort Clains Act.

2. | hereby certify.that the foregoing statenents nade
by me are true. | amaware that if any of the foregoing state-

ments made by me are wilfully false, | am subject to puni shment .

DATED: June 16, 1981 /

. MARY BROWN ~




