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MR G%MWN;‘OmanorWMteristorthefownd

‘the notlon t hat was heard*‘

THE;CCURT: I'ntnot sure that's |isted t oday, and

I had asked,hif you recaII,‘the Cburt Reporter present

at the time to prepare ne at least the excerpt trans-

cripts* I"ve not yet been furnished W th that, so |
reaIIy‘at_not prepared’to deal with thekforhtof the
prior,orders. | |
MR GRAKATAS Atl I mae;gorng.to suggest , \buf
anor;'is thatkreading both»orders, t hey say the_eahe
thing differeht may.
\NSt HIRSCH ve don' t agree*
THE CCURTS You mant to try |nfornallytto discuse
it |nvChanbers? 4 N
' NR.;GRANATAr | think it‘mould*bé»fruitful*l
NR* HILL Your anor we don t have those flles*
W have a conplex f|||ng systent )
Do we7 “ |
s NB HI RSCH: ’Yes,'X‘do, | | |
| THE COURT: Firet of all, I have ayletter‘fron1yv
M se’Hirsch'dated June 24th’which~ehclosee ankoriginal
ahdjthree copieS'concerning the I|ibel count*‘~ ‘
| 1s there any objectlon to that order by anybody7~
:NRF GRANATA; ThatvdoeSﬁnot affect the Semer:

Aut hority, ahdejt,is the Township's count *
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| M?*_HM:, M* Alfonso— L] e
THE COURT: " ve nof-reCeLyedjany;objectLonfon
that, so X thihk nore than the»fequfs{te tihexhasﬂ
elapsed, and”X'thfnkvX'can sign thfslgrder* wantbto |
conformthe copiés and give that to,Mvss Hirsch?r’
vNow; the othér-;nowA hk*r(}ahata sends‘ne t wo
orders* Are they both objected tO?_ |
VR GRANATA X don't believe'éo;»YdurkHonor* ‘The
oné'order al I owi ng reinstétenent'of rhé'coanaint s
not objeCted.to* ’ . |
MS* HRSCH That's correct* ' " |
M?“GRANATAf Ahd extensioh of ‘tinme of disbovery,
NS*’HXRSCH: That'scorreCt*’ |
- THE COURT: So that one X can sign* Vﬂnt'to
conform that one and give-that'back to M* (}anata*
Wit a m nute, X think X gave you too nuch,:Joe*
How, the other thing seens to be M * C}anatafs
proposed form of an order versus pIaihtiff's pr oposed
formof an order* Is that where we are?
MR GRAHATA:  Yes.
THE COURT:  Now, where are'the'differenCeS?‘
‘kNB* HI RSCH: ,Basically, Your Honof,awr* Granat a*s

ordgr,is framed to grant sunmary judgnént,oh the grounds

of failure to eXhaust adm ni strative renedies as‘to :

several counts of the conpl ai nt, - except for a specIf[C
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Your Honor s ruIrng was that summary Judgrrent was f‘f
deni ed on that ground as to each of t he counts of the 1

conpl ai nt.

Al'so; we would like a paragraoh at the end of the

order that woul d al IOW*US to anend out pl eadi ngs to

~conf ormto any proofs. or Iater di scovered evi dence*

M, Granata s order woul d not permt us to do that*

THE COURT:  You ‘vvant a paragraph«'tovrhat? "m

sorry.

MS. HRSCH Pernit us— |
THE COURT;  To amend your pl eadi ngs’P | |
USs* H RSCH - To amend the pl eadi’ ngs to conf orm

vvrth any Iater di scovered evi dence or to conf ormvvrth i

| th\e,proof S,

THE COURT: vrhy”would it nOt be'm)re yappropri'ate

|f you do have such an applrcatron to make |t at that

t| me? Rather than j ust ki nd of a blanket open door*
MS. HRSCH This |snt reaIIy— |
- THE COORTs X nean, is this sorrethr ng newthat 'S

being p‘r oposed for the first tine?

MS* HRSOH No, it's not* The reason & that

'Ianguage I s basi caIIy the way M, Ganata's order I's

frarred.— He Ieaves us vvrt‘h j ust one—you know, one

specific que‘stion in each count, and it coul d be read, 'k

. i 4 g S w
i 5 O ®g
t SRS

——

f‘questr on vrhr ch he puts inquotes. M recoI I ectron of ‘
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Vbasrcally,,nrpe out al | of the factual aIIegatrons .

13l

nhrch proceeded in that count of the conplarnt f#r SE;Q,'t"

nexhaustrng adni ni strative renedres. X don,t‘belreve

that was your intention.. -
For exanple Defendant Sener Authorrty S notron

for sumary Judgnent as to allegations In the sixth

gcount of~the conplarnt s granted as to all | ssues

except ‘whet her the applrcatron and |nspect|on fees
contained in the Authorrty s rules and regulatrons are
reasonable*' | | . ;

MR GRANATAL  That Is ny‘understanding, Yourttbnor
at the,hearing'that was the onIy‘issue.IeftL and rat her

than make a very conplex order, it woul d be very plainl

put forth that that's the issue that M HIl saidis

left between the Sewerage Authority and 0 4Y, on that
particular allegation*
MS. HRSCH There may be very few substantial

di fferences between the two orders, except there would

~ be fenrnotions inthis case. AIthough our proposed

or der nay be Ionger anyone reading that order can teI

what the Senerage Authorrty s notion was, and what

your specrfrc ruIrng on it was, and that was our inten;

'[IOH

NB* HILL: Your Honor, we get i nt o concept ua

rxprohrbrt us fronranendrng at some later trne nrthbut'iffﬁgé

<<
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the consplracy count had been dlsntssed on— ”

"~forteXhaustion of'renedtes. The way the proposed order

is witten says it is denied except as to'any | ssue

~with respect to the conspiracy couht, Count Ten; a

‘secohd nntion;hade by plaintiff torrpattial sumary

to today# and that being Ctd Bridge's notion to disnissv,

6

problens as we got into on the i ssue of hhether a? notaff”

THE COURT; |'mgoing to have to await ‘the trans- I
cript beforetl'ntable to make that determnation. ;" Ckayt?:..
MR. GRAN ATA i Only problehtx have with Ms* Hirsch's
order is that it appear s t hat her order is dismssing
t hat iseue of applicatton.in inspeCtiOn fees* Conced-

ingly,jthe Court has denied the motion for di sni ssal

-

other than the | ssue of appllcatlon and |nspect|on fees

as X read it, as saylng that i ssue is out* o

| THE OOURT] X' mgoing to await, before X decide it,

the apprOpriate,forntoflthe order, ny transcriptf Ckay?
As X understand tt, X have two fornalfnntiohs set

down to be detetntned today* One is the nntioh’hade

'judgnent on the counterclainms alleging abuse of process
by plaintiffs* And then there is aex~parta matter -

whi ch X thought that we should al so addressidursetveSS

the complaint inits entirety for failure to ansver
|nterrogator|es because sixty days has explred*

X think they*re the three not i ons that X would
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“have* ‘AhybOdy know of any other mot i ons?

| I\/Rs ALFONSCs  |'mnot aware of any ot hers Your

Honor, however X hould advrse ‘the Court that |n today S'

mai | ny secretary advi ses me that we recerved the ;_;t<

interrogatories from-

THE COURT: Ah5hers to interrogatories?
MR ALFONSO.  x did not think that X had submitted

a motion, but rather an ex-parte order for the Court on
Tuesday, But, ih anykevent, si nce it appears either
interrogatories wer e supplied to my office this norning
X withdraw nmy application for the ex- parte— |

THE COURT: Al rrght* Fhrked hrthdrahh, t hen*
Thank you*

MR ALFONSO X mght al so add, Your Honor men*

tloned when we were here last time, that there was a

"7__notion regarding demand by ny clients that plainttff's
B post Security for costs, and apparently the Cburtyis

goihg to‘treat that as a notion.

W did not file the notion or request t hat a

notron be heard by the Court, but in any event, based

~on your response that we have received frontthe pIarn

trff |n your nenorandunr it appears that they do own |

substantraleproperty in Od Bridge, although X haye not

‘yet had an opportunity to‘have~the,d6éds'checkedjto

det ermine whether or not that is correct* But on that




LS o basis, and on the basis thatth‘ey do have the cerl_eporate
20 vice president in the St at‘e,f' and’had we received
answers to int errogat ories-*- | I/JrV
THE COURT:  Can X just-~ ‘ % t Rt AR
MR ALFOHSOY V\elre not pressi ng—, : a

THE C(lJRT Can X say to you ny underst andr ng of TrA

7,‘1 ‘ the agreerrent between the-parties the |ast we. vere
8! | together as X decr de that on the papers, X have ’
J deci ded, “and X thr nk there s a Ietter opr nion in the
; o _rra"*;OAar” o
o R Wul d you give that to M* Alfonso* | Savr ng |
‘ 2y t‘hrrty-_srx cent s* Thrrty Si X cents |s rrrportant* |
B | Al right*  Which motion—well, X have a pref erence.
14 © 1*11 exercise that* On plaintiff's rmtron for partial
5| surrrrary j udgnent orr count ercl ai ns regardr ng abuse of~
16\ | pr ocess, haven't X al ready deci ded this at one por nt |nf
17 - tinme, very first mot i on day? |
18 I\/R NCRVAN: - Yes* ;
Bl VB* HIRSCH It was ny recol | ection that was one
00 - of the notions put off until a Judge was perrranently
. 20| ‘assigned to the case* Xs that | ncorrect ? |
22 THE COURT* It's incorrect as to ny recol | ection*
B What X thought X had done with that I's that X denied
24 - it without prejudice to your renew ng it after dr scovery

25 B had been conpl et ed*
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set forth ny reasons_agarn, as~| under st ood then to be

o the affidavits had to do with at least in part the

VSheAfeIt that could be construed as the act after the
»  Fjservice‘of process, mainly the diScuSsion hrth the presj

yjtrntended to subvert some of the grven pur pose*

«or hol d wat er or what, X don’ t,kn0hr but |t,hould;seem

MS* HIRSCH: That my wel | be.

THE COURT:  Anybody want to reIItrgate that7 111

‘at that time, and still understand themto be Iy ?fef}:écif%;

f

Apparently all counsel concede that in order to

proceed on a counterclarntof abuse of process the tmo ;,/j

el enents are‘bad faith and, secondly, sone act connrtteda‘d

by the def endant on the counterclaimafter the process
has been issued that would somehow be construed to
subvert the purpose of the process itself*

| have received affidavitss X thought, fromtown

officials* X can't recall exact |y whom but thedthrust_

concept of conddcting t he press conference after filing
the original claimwas at least alleged to be an act

Intended to duress or put pressure on various town

officials, either to remedy the zoning law or Influence

the election, or sonething of that natures and at |east

in”part it was the thrust,of that affiant that he or

Vhether that uItrnater rs going to bear any frurt

tome it would at least raise the factual qdestidh at
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r emade.
- made, N guess, by all defendants vvrth respect to count
- conspi racy count *

you found in your research that address a conspi racy

“as prerogative wit action.

there's such a thing as civil conspiracy, but is there

| but they re not al | owed on the basi s of conspiracy, and

this woul d be part of ny argurrent, t_hat they're allor/\/ed

| east to deny application for sunrrary Zvj udgment untvi |
after we' ve had di scovery and expl ored those | ssues.
Okay?. " .
o There' S not hi ng newto be added then and | w ||

Si rrpIy reaffirmthe deni al of the partral surrrrary

judgrrent on that basis wi thout preJ udi ce to |t ber ng .

’d<ay.f That Ieaves us vvrth other—the | ast rrotron ,

I\/ay X ask counsel vvhet her there are any eases that|

count |n t he settrng of a prerogatrve writ actron’?

,HE’?‘_ALFOI\ISQ X couIdnot_frnd any inthis as far

MR. HORVAN  x found none, either.

THE COURTs Vhat about plaintiff? X understand |

really one in the setti ng of a prerogative Wit action?
I\/IS H RSCH:  There are cases under Sectron 19 83,

Federal G vi I Rights St atute, vvhr ch | nvol ve— .

| THE COURTs - Don't they seek rroney darrages’)

MR ALFA(]\ISO Hot onIy do they seek money danages
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on the basis of\violation of the FOurteenth'and Frfteenlr

1

a Sonerset Cbunty Plannlng Board and governlng bodles

~of four or five NUn|C|paI|t|es |n Sonerset HI||S*,

' FbmrJersey Constitution and SuprenE~Cburt ordersipUr-

~suant to the Court's interpretation of the constitu-

11

Anendnents, nothlng to dowth Sectlon 19 33 of ‘the

U.S.. Code 43, 19-33, So they do not address thenselves‘“"

to the conspiracy, but rather_due process*
So | just don't think there's any authorityVat‘aIl,

i

not only in the context of prerogative wit action, but

in Iargertcontext.to addr essi ng the proceeding aéajp$§;- i

t he governnental entities itself*

Ms, HIRSCH.  Your Honor, X did forget to nentlon tr Vi

A7 éu Ber s T, %

one case* Alan Dean Corp v. Tomnehlp of gernards

(phonetic spelllng) whi ch was reoently settled$;but

that I|t|gat|on d|d |nv0Ive consplracy clalnraga|nst
Addltronally, we're aIIeglng clalnrof V|oIat|0n of t he

tional requirehehts; | think it is necessaryto;keep
the conspiracy count in, in order to conhect’up,the;a
aetiohs‘of aIItOt theee'defendants;’mhroh woul d ot her -
i'se seentto bewrndepehdent‘actrons.ﬁ : e

X nean, deﬁneed‘the right to get discovery,ito
find,OUt i f thdeedfall,of‘theSe wer e pur suant tova
common goal * ‘They appear to be‘at'thrs tine.

MR. ALFONSO  |'m not sayihg that they can*t brin%

.....
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~conspiracy action, but it's a'tmn-edged sword. Just

~Bridge has a council with a manager. And then it says

-~ of a Federal Civil Rights'actioh; there is no meaningfu

12

as they can't bring;an action against the tommShip

council, can't bring an action for Iibel againstjthem' ‘

but'the indiViduaI Council'nenbers/perhaps,couIdJi4
If they're alleging conspiracy, the cohspifﬁéy :

action has been addressed to the»individuaT council

nenbérs and not the governing body‘itself. :Andwﬂh’qqem'

of the cases cited in their ownybrfef,‘ t hey Ii§f§d§i§ﬁ§:f7ﬁ

of cases on Page 2, and 1 went through each of th95955

cases, the Page 2 Nurber B, Sixth Céaden Corb; vf¢ﬁﬁf“{

Township _of Evesham and I'n1quoting'oanage‘730‘0f1£;

that case where the Federal Court said: Invaddftfon'
to haning the Individual nembers of the tomméhip;qounc
as defendants, pIaihtiff has héned t he counci | itself
as an entity, a defendant. The council is joined in
the township's nntioh,and then goes in and gives back-
ground mhét a township is in Hew Jersey.

A toﬁmship IS municipal corporation Of,the State

of New Jersey adopted council-manager plan, and Od
it's apparent from the statutory scheme for the pUrposé
distinction to belnade.betmeen the township and the

counci | *

It follows thatndisposition of the council's notio
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E this‘line of casés.; But what is permtted is an action
fiUnder'28 U S C 13-31, and that is the section which

;fjust says that Federal Courts have jurisdiction in all
entreaties of the u S, and'then-they al | oned  sone

tion of the Fifth or Fourt eent h Amendnent thero-9>§%1?

}'célled dUefprbcess argument, and in t here they use the

woul d be tantamunt Lh,hbm/JerseyVWhether yoU‘haVe ;

18

~we*re alleging constitutional argunent* X have to go

| by what's in front of the:Cbuft*‘beunt Ten does hot

13

nmust be in all regards parallel to that of the townshipl

and again if‘says, guoting a nunber of cases, the
governi ng body is indistinguishable fromthe nunici-
palities. Then it goes on to say an action for~con-

spiracy under 42, 42 Ur S* 19-83, are not pernitted in

§ oo o

T
i

civil actions arising under constitutional laws or. = [ 1

: H
RN Y

" of these cases to proceed if there's an alleged viola: |

iy,

federalyzoning stahdard, whet her or not the action of
the counci| deviated and deprivedithékapplicant:of our

violated publjc health safety nDraléfOr wel f are*  That

different standard, whether the action is arbitrary,
unreasonabl e and capricious. That woul d be aIIOMEd‘

agai nst our township council* Just as federal‘mhere

they have their own standards where there's due process|

argunents,,but‘theykdon't'aIIOM/a.conspiracy~count to

exist* She Says,7mBII, me're‘not aIIegfhg c0nspifacy,
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14

make -out a constitutional argument. It al | eges a con-

Spiracy and alleges entered into an unl awf ul agreenent

}to serve. It,é]leges specific viol ation of the i

Defendant4T6mnship Council, and | gquote: The Counci |,

Pl anni ng Board,ysemer:Authority and Utilities Authority' 

‘haVe,conépired fofviolate the specific directions of

thekhbm)Jersey Supr ene Cbukt in Qakvood at,thison*T

~ Now, council can't do that against governing body* If

they mantitdtnake that allegation, the aIIegationf

shoul d be addressed in the individual nenbefsyj” a

- governing body* | e |

o - - , T R
There's no distinction both—and as the Federal "*| *

e,
[N

Court says—betmeen'the nuni cipality itself and a%ww

nuhicipalityfs governihg‘body, and that's why we agfeed

‘last time we were here, as far-as that libel suit is

‘”cbncerned, the,governnéntal body represents the .peopl e

and is the soverign t hat cannot‘naintain,an actf6h~
againSt thé,pLéinfiffeyeah, against”the‘defendént'in

those cases, but the individual nmenmbers might b§ abIe

. to*

- So if they want to allege a conspiracy, nopgbnly

allege it, but not against these defendants, let them |
allege it against the individual def endant s* Ve shoul d
‘not be held to a different standard than they are held

" to.
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Qur standard is we're gover nnent al entity; fhere-

fore, we can't file coUntercIainﬁfof“libeI; sanéything‘

ought to appl y to them He'reft governnenfalﬁenttty*

We're a soverign. ~Qur rights and obligations’arE;éét

by State Statute, and it would be ultra vires for"

- governnental entity'to cdnspfre to violate court action

or court order> that if that conspiracy.is going to

exist, there are mental processes that are going to -

'occur.,‘Those hentaI processes mouldlbe dohe*by'[he‘-

‘individual menbers of the council, a separate{entity*

And a lot of these federal cases that they |ist here; |7

~ Steel Hill Development and Sixth Camden itself, a f o

nunber of defendants are Included. Hot only the ‘" |*'%
governnental entity, but the individual defendantg.j}g ?f,t
They did not put the individual defendants in her e

There's whol e 1ine oflcases* Steel'HiII,'S>dh.~anﬂeh,

~ etcetera.‘ Hone of those cases aIIOM/conspiracy*_‘Fbt

~ single one allow conspiracy agai nst government entity*

THE COLRTS Vhat was the nature, though, of the
renedy in all those renedi es?
| NR,,ALFONSC! They were dammges* Confined pre-
rogative wwif* X spent |ot of hours and}couldnft_find |
¢t* o ;

THE COORTs Does any defendant contend that the

pLainf[ffs here do not have a rightvto al | ege that




FORM 2046

PENGAR CO., :IA.\“QNN‘;. N.J. 702002 -

o g b~ WD

\l

16

17

18

19

20

23
24

25

“have a rjghf'to al | ege that such boards or agencies

'brought about jointly unreasonable rules, regulations

lthey'refnot‘saying t hat * They‘are sayi ng we speci -

spired*

they nade before the Court here is conspiracy argunent .

21 ||

B make an arguneht_that,thé‘boards acted jointly in

~arbitrary, and if.s0, why do you say that they can't

16 .

their variousiboards or agencies, whatever they repre- IR

sent, does anybody contend t hat the‘plaintiffs do not
or ordi nances?

MR ALFONSO  That X think they can say, but.
fically conspired, governnental body and entity con-

" THE COURTS What happens, the term *conspiracy*

becane a buz35 word, become stignmatized*

MR, ALFONSO? Becones we mon”t~alIom1youv§bhspifapyff;

under one federal’statUte,‘but we' Il allow you f&jéoﬁin\

under constitutional argument and:due‘process'Fﬂffhfahd‘13 

1X subnit thefe's‘no consti tutional aIIegatibn”here
MR NORMAN:  x take that position. X think that
each board’acts'independently*
| THE’CCURTsﬂ X realise’that'nay be your position

ultimately, but do you deny t he plaintiff the right to
bri ngi ng about sonething that was unr easonabl e or

allege that? X know that you don't agree that they did

L

‘Fourteen*‘ They. haven't made thatia(gunEnt here* “What 7.

LR
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that, but why can't they allege that?

MR, ALFONSO.  Because it*8 ultra vires what a

- board can do,

THE COURT:‘ WBIt, is,it ultra vires for a bbard to‘
do sonet hi ng unreaeohabte?’ ‘

MR* ALFONSO. No, it's not. |

THE COURT: It's not? Ismt it arbttrary?

MR ALFCNSC). Thete'e mﬂdefband of discretion@ and

‘mhether there*s abuse of that discretion.  But they're

: saylng the board sat down, speclflcally said that we're

90|ng to violate a constltutiOnaI mandate of the .
Suprehe Court. X got to go by mhat s in the conplalnt

They don't aIIege mhat you say*

MR* NCRNAN;, PUb|IC pollcy ar gunent , baS|caIIy
| agree they'have a right to allege that; but dlrect

oo

i mplication of that is very conplex and costly‘ln»‘m

t‘titigation that me‘re goi ng through right now The

[ nplication of that sort of a count "basically invol ves

~ three or four or five agencies in any nunicipatity, and

it has to, because there's agenC|es do jointly operate

by nandate of statute* And X thlhk-as a public pellcy
argunent, much in the sane vein as the case which was
br ought befOre‘the‘Cburt at our Iaetehearing,.COhcern-

I ng consp|racy, the ab|I|ty of a governnental entity

to brlng a consplracy char ge shoul d hol d, and:that is
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that given the pdblicwpojicy agai nst mul tiple complex

| Iitigation,;partiCUIarnynﬁth“respecf‘to'nunicipafities

and given the statdtory requirements of - cooperation

| anDng‘the,various.bodies, X think this Court can_find

while it's possi bl e, jt really'should not be permtted*|

THE CCURTJ | f you concede;rasyx think you nust,

that an agencyg within their own nenbers, can concep

~tuaIIy and havejin the past; through thelr neetlngs and

through~theirvdiscussions cone up with rules regula-
t|ons or ordlnances whi ch are unreasonable arbitrary

and in V|olat|on of the Constltutlon X mean that's a

justiciable issue, why is it |nproper to allege that
~mul tiple agencies nno have a mandate to cooperafe with

each other coul d not have |IlegaIIy cooperated td COME | 7y

iy

up MAth the sane result?

MR NORMAN First of all, I'mnot sure |t>s‘”g}f,}%f

necessary. I mnot sure what it is in the case, |n anyag,}
respects . | | | .
THE OOURT:“ Seems to ne what th’e,pl aintiff wants
to say here, that beCadse of the reduirenents the
boar ds eooperate; it's al so possible that boards will
not cooperate, er mjllycooperate to achieve sonefhing
thatﬂshduld not be their proper and lawful aint And
if they'so do that, and t hat thekfesultissonething

unreasonabl e, why they can't allege that the boards

R ) '_ EE S
£y I, :
N T BT )
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‘have crossed their own i ndi vi dual agency lines to bring

~ allegation that that occurred-and something to inoicate

that it did occur. Wat we are faced with here‘ts an
constitutional requirenents that are violated.

- tions, none of that fits into any pattern that could .

- of the m nds.

“threshol d question mhether,they can allege it.

R T

t hat about*

Woul dn' t you agree that they have«to'crossxtheir

own ihdividual agency and body lines under the Land UBer :

Act to bring about soneth|ng t hat should be brought
about ? '; '

MR. GRAHATA; If X may ansmet that.

THE COURT:  Sure.

"HE. GRANATAI That moUId necessarily requitegan

allegation that there was a violation of a 1977 Suprenef

Hew Jersey Supreme Court case that there are certain

[f we Iook at the rules and regulatlons of each

one of these bodies, their ordinances and thelr reﬂcﬂLw j*

%
4
P »

even indicate that there was such a joining or meeting

THE COURT: But I'mnot here to argue the point

whet her or not they can prove it. | think we're at the

MR. GRAHATA: They,nay allege it as in a conspiraoy
mhere there is an indication that there is sonething of

t hat sort going on. There has to be at least a prima
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facie ”shoW’,ng in order to withstand any“.rmtiori to

di smi ss for failure to state a cl ai m upon which it

coul d be granted. There has to be some prima facie

showi ng. |
| THE COURT: | What you're tal ki ng about now irn terms
of show ng ‘whet hér ‘fhey' re entitled to summary ] udgrrent
| don't thi nk’thét's the t hrust of thé rmt‘idn that you*
mde. o |

MR. GR’AN ATAJ I\/y motion is sumary |j udgment’ ﬁ«for

failing to make a prim facie statenment*

THE COURT: Wl | , sbmeone, made} t he sane typé of
motion in terms of failure to state" a Acaﬁse "of act | on.
MR N(RI\/AN Yes. | | k s
THE C()LJRT: , I~'(m not sure that I'm p'rvepared to
deal w th summary judgment, parti cul’ arly since t he

di scovéry' isn't conplete. But on failure to state a .

cause of action— | oy GO\ ee eyt

W NORVAN,  That was my argufr;;eht.- X thi nk;‘

this: It finds its genesis in the federal line of

| aw was that a nunici pal ity was not -a person_and,

therefore, could not be charged with violation of

civil rights.

Federal Supreme Court decided that a municipal

.entity is a person under the act and, therefore,

~ .

ye

wtl & . X
L1 ‘fs'“-? S Y
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21

‘»chargeable under consplracy doctrlne for danages*l

hy p03|t|on that the nun|C|paI|ty is a body,7
poI|t|c and |s the entlty—— : '

"“THE_ ,CCIRTI Nobody is seeking money damages*. The,‘

‘ptaintiff ts'nOt*seeking nDney danages becauSe'ofta
'consplracy V%at they S|nply seentto be saylng |si*
that you—that _your boards—thls |s»the|r allegatlon——

‘10|ntly act ed together in an inproper‘nanner*

hbu/ mhat s mwong with saying: that ifﬁthat's»mhat
they reaIIy nean7 | i

MR, ALFCNSCI Because the board itself, there's

a threshdldvpoint; and when that threshold point is

reached, the board as a gOvernnentaInentity can't do

it. You coul d make the argunent on a respondeat superi or

analogy-

I X have a cop “who morks for ne And I'ntln the

‘ nun|C|paI|ty},|f‘that cop InjureS,sonebody, thegnunlngt~.ﬁ;

the cop gdéSfcoanetely‘ctazy and me‘hadnd‘notiééééfiifyt~
ttﬂ and uhlps out his gun and shoots sonebody, a%% héfgh;;‘
Off,duty; and you re br|ng|ng pun|t|ve actlon agalnet -
bothfthe~poltce of fi cer ‘and the 't own, the'tomnfns,not_

going to be liable as far as‘the}punitiye,danageslare

‘concerned, because you reach a,pdint,'yeu reach a point

‘wher e the entity itself cannot be responeible“fgr t he
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actions of the individual nmenbers of t he entity, or

nhat the enployees or agents of the entity did; because

tthe entlty |tseIf |s a soverelgn un|t ‘The entlty

‘|tself«oould.perhaps act unreasonable, but to say;that

the entity i tsel f conspired to violate a CoUrtoCrder
that action coul d notﬁbé~done by the entity Itself.

Therefore, we go over this threshold,pOinffstThat

“action has to be done”if it's going to be done* And

if the aIIegatlon is going to be nade not by the entity

the—because the ent|ty can onIy do what the Ian/says

it can do; |t s made by the |nd|V|duaI nenbers of the

hfentlty«

It S just so far beyond the scope of what a muni -

‘if C|pa| entlty IS supposed to do so.far beyond the

hhthreshold poi nt, that you can't altege,thattit»dtd it*

~You can meke the aIIegatlon but yoo make it
agai nst the |nd|V|duaI nenbers who did the actlon

rather than agalnst the ent|ty | tself*

S, FIRSCH That argunent»goes'nuch too far.

that was—f you follow that argument to its Iogtca

‘conclu5|on then the nhole M» Laurel theory dlsappearsjw

because a tonnshlp council, planning board, other ¢ 4
governnental entities could never be held responsible

for the violation of the State Constitution, because

- that woul d be void ab initio, that would be ultra vires|

TR o
* B &
LY k3
= iy b
Pfeop
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‘and that is not ‘Wwhat the Iau/says

I f we drscover |nd|vrdual councrl nenbers ue
drscover the nanes of the councrl nenbers who are-

|nvoIved |n thrs consprracy e will so anend our- com

| pIarnt to name those |nd|vrduals But we have the

trrght to narntarn the actron nou/against_the'council.

THE’CIlfﬂt | Ckay Let me ask you a question that
bot hers ne about the aIIegatron that you re nakrng
It's my understandrng that a prerogatrve writ action,
general Iy, has-as its purpose toﬁrevreu/conduct of
sonekgovernnehtal entity, or require'cohduct of sone
governmental entity. X t hi nk the key wor d ih a pre-

rogative wit action is to do sohething Wi th respect'

" to conduct of public officials. Either make thehtdo

sonethrng or tell thentuhatever they drd they did
W ong* e .
Can you have a count'uherefthe,solesthrustaOf the

count is‘hot that t hey drd anythrng'urong; but they

et together ‘eVeh assuntng it was for an rltegalh‘

’"purpose, but they didn't do anythrng to bring |twrnt9
fruition, because essentrally conspiracy is that you-
neet together for an |IIegaI purpose and sonebody duostf'wg
',sone act to brrng it Into frurtron but it's not |

brought |nto frurtron yet*

|f that' s al | the nunrcrpal bodres drd net

N E3
B g i
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talk in terms of conspiracy since there is no conduct
‘that they—no action t hat they' ve taken, or nothing

“that you want to correct, can you have a—postul ate

“alleging by eaCh‘fndividua[ def endant is pursuant to

or di nance.

~don't do anything? Isn't mhatﬁyou'really want fo;Say

" mean to allege, even though you termed it "conspitacy?"|

~ al nost semantics. | do agree with the;may youfre

24
t oget her, and assuning what they meré going to meet fof
is to do sdnething illegal, and sonebody did‘sonething

in furtherance of it, but nothing occurred, can-ybu

a cause of action sinply because theyjnét?

MB* HXRSCH. | believe so* And the conduct we're
this illegal conspiracy* Thefadoptionlofvfhé ZOQ{ng

"MTHEﬁCCURTi» hbmﬁ?ﬁelre getting*intpicohducf?? Yoq
séy that they did’sonething as é result:ofvfhe ﬁeéting*

. I\/IS Bxésc’:Hs Yes. k : 4
THE COURT:  But 6an yod have a’bause of aqtiOh in

a prerogative mmit’setting mhere'they just meet. and

t hat they>net t oget her and did.sonefhjgg.éﬁd:then;are»
you really truly talking about a’pure éonspifaCy?; :
Awehff you tal king about that they acted in,concéét,
thé,various;boards acted either jointly of"sevéﬁaLly;;{¥ .
to do'Sonething,inpraper? Isn't fhat what'youggérryfr

R o
e

MS. HIRSCH. | believe that at this point itfs'f?
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characteri zi ng our claim The conspiracy count is:

individual defendants. In othér cases—

Iay 'brief X believe‘it’s quoted in ny'brief V\here t he

‘ danageskor any‘retlef,~pUrsuant'to‘that'consplracy,v
‘even if the Court could look db it as surplusage, the
~conspi racy count was necessary_to connect up the action”
-~ of the |nd|V|duaI defendants in the case.
43 L 'sald that count |s«necessary to aIIege joint action?
| - Your Honor, me‘are seeki ng specific oOrporate relief,
V'afveryuparticular'renedy mhich falls within the com
plete discretion of thebeurt In other cases the
: Cburts have Iooked at ‘the conduct of the defendants* ‘
19

|ng/ that you nake al | usion to’?

f»of our land or agrant of building permts for aS|te

25
necessary to connect up the acti ons of _f’al | of these -

THE QOURTs ;'Do you recal | a conspi racy?

US. HRSCH Yes, Your Honor, there is a eas"’e in

Oourt said that even |f you*re not aski ng for any

. TI-E CIJRI’ ~ Couldn't the Oourt JUSt as eaS|Iy have

MB. HRSCH Additionally inthis case, though,

THE (IlRTs V\hat is the relief that you*re seek-

MB. H RSCH Speci fic corporate relief. Fie‘zOni ng

4 i v,

- pI an’ that we Wi II subnit during the course of the dase

Y
iy,
-

-

- and an or der fromthe Court as di scussed in M> gu.tn i

-and’ t he g;lgmgg at_Madj son cases. |
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26
‘THE COURT:  What you generally want me to do s to
generally declare the enactnents of the variousfboards
and agencies to be unreasonable,varbitrary and capri-
ci ous. | | ‘

MS. HRii That and specific corporate relief

~as discussed in’CHkMDOd at_Madi son where the Court says

that given the anount of tine this case has been in
the Courts and given the actions of this particular

municipality, we think it's appropriate in this case,

in order to encourage devel opers to'bring this ktnd'of~ ‘
public interest litigation, that we grant specific

corporate relief to the party before us.

In other words, an order that building permits

convehtionally be granted‘to that defendant —excuse me=-

to the plaintiff, in accordance with this site plan,

devel opnent. pl an, that was submitted to the Court during

'the course of the heari ngs*

THE C[URTl X think we' re t 00 far domn the road

o at this p0|nt*~

HE. ALFChEKB Vhat they re asklng for |n Cbunt 10

is no different than what they*re asklng |n the other

5 counts | f you j ust | ook frontA to 0 A to G they don' t
mk anythlng dlfferent in 10 than they doin any otherﬁ
THE COURT: | agree how far you want to phrase’f%“;;HQ

what the reliefksought is, it reaIIy anmm to bey*7

1]
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~different in the first nine counts than tenth count,

MR, h[thLS Your Honor, ’X‘nake—+'d tike to

-~ allege hy |n|t|aI statenent t hat there are no prerogav o

tive writ cases. | can' t ~get a feel for whether'

there*s joint action or conspiracy* I'mnot sure

nyself X think the essence of it is basically‘noti-

~vation of governnental bodies*

In-the context of |and use and regul ations, there

are. cases reported cases whi ch i ndi cate that the

nntrvatron of the Iegrslators enactrng regulatrons are
not reIevant in any proceedrng. X think basrcally

that's‘hhat they' re arguing; that the notives were bad

~in adopting the regul ations.

THE COURTs  But X thi nk that the thrust of hhat
remedi es they're seeking is to have proper . regulatrons
hrthrnuthe‘TQthhrp of Ad Brrdge, and does |ttreaIIy

hake a difference whether they saykat this pointrthat

"ithe'inproper regul ati ons, hhrch they allege exist, are
e there because the board made a hlstake or because they

grntentronally try todraw it that may

The thrust of mhat‘they re‘attackrng, homever_it,

; ‘cane about is the regulattohs thehselves*;f

NR* NGQWNV That s correct, Your Honor *

- THE COURTt  Now, shoul d they be Irntted |n tryrng _jf;

o to dennnstrate that the regul ations are |npropér9 e
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, 28
shoul d they beffinfted frontbeing'able to deal with

the hous and the uhys that cane about of,hou/they;

cane about?

NR hERNAN X thrnk they shouId be Irntted to

' converse of that rf the regulatrons are found to be

» proper the consprracy fades away:

NR HILL The consprracy count is |nportant for .

three separate reasons. First is M, LaureI nmod

ggkmg”_ at Nadrson are tuo'principal excl usi onary -

,zonrng oases are basrcaIIy drrected agarnst nunrcr
palrtres governrng body and pIannrng boards., and they
‘yfocus on\zonrng But the Cburt ~goes further than j ust

“'taIkrng ‘about sonrng

l The Court tal ks about the. concept of | east - cost L
housrng and brrngrng doun the cost of housrng, and the

Court says sone thrngs i n° Cakwood at Madi son that they

_don t focus on, the Suprene Court*'_~

They say, “when they re analysrng the PUD zones
they. say the short ansuer to the |ssue of seners |s

the. tounshrp has responsrbrlrty to brrng |n seuers

There are many - dr cta st atenents in Oakvvood at. mdrso /

;,but the only defendants in Qakwood at Nadrsgn, onIy 5
“ def endants at - M Lau[e are t he kgo}vve,rnr ng bodi es- and

pIannrng board* L | R FUT S T

"_denonstratrng the regulatrons are |nproper because the;;”

P T T

P T )
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o requrres not onIy cooperatron by the governrng body -

\and the pIannrng board, but it also whereas in the case

~authority and they requrre that every nen/developnent

| urthrn the tonn they too control developnent

- the constrtutronal~concept here is the |east-cost

(29 Y

TMSisasuNMgmmMﬂon H«L&Nd Madi son

case, and here we have every notice that deveIopnent

in dd Bri dge they have a seuer authorrty and uater

pur chase uater fronithat nater authorrty, and every
neu/developnent sewer through that ‘sewer authorrty

that those authorrtres have franchrses or- nonopolres

And for us to. focus on the sewer authorrty, f
instance or ‘the uater authorrty and say a regulatron

is unfarr because of the constrtutronal concept, and

housing, we say to charge thousand dol | ars per uni t-
to hook up,in‘a;dense devel opnent is unreasonable,'and
it's a question of proofse | L i
But in context of bringing in housing at Iouer?-
cost, a thousand dollars fromthe sewerage authorrty,
a‘th0usand dollars fromthe water authority androtherj
thousand dol lars to inspect the pipes per unit, becones
significant and it becomes significant inmllions of
dol lars when you're talkrng about devel opment this srze
And so our—eur consprracy count reaIIy brrngs the

constrtutronal principle down to the real actorsyrn t he

SR T T

o 5k PRI R
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devel opment game. The real actors are the sewer { i

authority and t he wat er authority,'and it links a

constitutional‘brinciple whi ch, you know, what Worries

‘nme is that if t he conspi racy count MEnt, M. Ganata

could logically argue there's nothing in the sewer Iaw '

that requires a sewer authority to he efficient and

reasonabl e and to charge reasonable fees*

~The constitutional prerogative, that'is, the
effect of the schedule‘and the effect of the regulation

on h0uSing costs, goes directly to the constitutiona

4obfigation of this municipality.

- He night'argue t hat therefs nothing in the Semer
| aw rquirihg theh1to pl an for’the sewer in new devel op
ments, or in the wat er IaMLrequirjngﬂthen1to af firm-
tively plan to for the water needé of new devel opment s,

but under the context of a nuniCipality whi ch has been

.Qrdefed t o—whi ch has been found not to be constitu-

tionally deficient, and it's been ordered to rezone

and do those things necessary to pronDte‘housing, al |

of those thinQS‘becohe inportaht;

So the principal reasdnifOf'the cohspiraCy count
is to bring the ppnstitutibﬁal dfrective down fo'al
of,fheiaétbrs t hat ihfluence t he deVerpnent gane?

‘The second,'franklytand'equally_inportant,‘or‘

al nost as‘anortant goal of the,Consbiracy count, is ¢ol o
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al low us to discover what kind of planning went on ,; -

4

- agency.

As you get into this kind of Iitigation, we*re

goLng to be—ANé'nay”be.taking di scovery of a counci
menber | or of’a~pIahning board member, and the question|
will be did you meet with so and so, and there is a

body of |aw that saysva Iegislativé,nehbepﬂd@ééhft, you

knoma‘youiéén onIy ask hi mwho he votéd for and what he

did, and his intentions and his thoughts and his side

coversations are all Irrelevant*

1 can't questiohjainEnberyéf:the State LegL§[ature |
 ,ih order to interpret é~statute* X can't dépose;hjmv
and find but'Whafihe‘néaht and what he intehded*, +ﬂ&*
ever, in~a”cohspiracy mhefe there;s_a cpnspiracy”count,j

‘t hat kind of diScbvery is'pernittedf' I cOuId‘question‘

a menber of the‘C1d~Bridge Cbuncilyand ask then1did!you
gbeut to lunch with the chairman of the planniﬁg'bdafd
did'y0u‘discus$ homLybu’were gofng,fo keep‘devéfOpnenf‘
fronfthe south part of Ad Bridge,,djd you deci de who
the new/aprintnentS to thé semEr.and;ﬁatér authOffty
deveTopnent'mouId be,!and}what‘yOUr‘canersations_mDuld

be* - | could get into aII‘this,‘and | woul d subnit that

that ki nd of téstinnny woul d be relevaht, mere{if trué,

in making a deci si on Qn,mhat's'happening,to‘ny client*

bet ween one nunicipal ity agency and anot her nunicipal . 4. .
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tion. They mant to knOM/mhat the notives ofvthe;h

| And | could never have’that—a coul d never evek
taskethose‘questiehs‘mﬂthout a:consplracytcountfﬁrnqrfp5;3:i
mputdmpernit that kind of -inquiry and that kind ;ipv»‘
eount.‘ | |

T1MI. NQunq‘,tl'll,be very brief. | think this‘
diStinction‘ts'VitaI. pThere's a Ithe pf eases ih:NeW'
Jerseytmhteh states thathyou'can'tnquire,intp Iegrs-u
| at ors and Ieglslatlve process ﬁmd 1 thrnk that holds
true t don t thrnk it hoIds true mhere there s a

denlal of an . appllcatron , That s~d|st|nct|oha|n;th|s -

case. . There S been no:- appllcat|on and X thlnk what

the pIa|nt|ffs are trylng to do is’ boot strap |t up

: They re asklng for nntrvatron mhat nDtlves of aI

officialsﬂare*"They nAwr nade(an.applrcatlonéeh‘

THE CEURTS Fbt in context of‘denyrng;an apmjcap?

officials were in oonfecting the |aw. s
MR NORMAN: ~ For adOpting'IegisIation"'t mpuld
subﬁit;aTline~of cases, FEM/Jersey Suprene Cpurt cases

mhieh i ndi cate t hat you can inquire |nto‘eV|denceg

- notivation concerning the adoption of Iegislatioh;’and,

that's a vital di stinction.
THE CCURT;; X don't have that eXact;probIem before

nme presently.

R B ] 1§ sa 0y

I TUVOREES SR I k
Fox oL | s
. v

di scovery; because it's only relevant to a conspiracy




- FORM 2046

o g ~TWN

PENGAD CO., BAYONNE, N.,J. 07002

\l

10

N

14

16

17

20

21

22
23

24
5

33

MR GRANATA: If | can address some of the arttte | -
ments of M. Hill. It's alleged that there's a con:..[' ¢
spiracy or joi Nt action-*-* | - (/ ’

gl
T

THE COURT:  No, | think he's alleging conspiracy.’ | .7

. He wants to stick with that.

MR (RANATAs Al egi,ng conspi r acy vby four gover n-

mental bodies within one town to thwart or Unit

devel opnent* The only devel opnent that has no"t‘gone
ahead in Ad Bridge Township is Aynpia and York, and"

- we ‘sustain /and submt the reason we have not gone into

it, is because there's been no appli cation fil ed‘wi th
sever age 'aut"hori ty. | ’ :

MR H LL:‘ Your Honor, that" s a fact ualr— - )

THE COURT; Please, don't interrupt* |

MR GRANATA'  That the legislation ‘enact ed within
Ad Bridge was the resul t of this joint acti on} Qr']f
conspiracy to thwart or limt that plaintiff* BEvery
ot her devél oper in AQd Bridge ‘Tov\ynshi p, | i ncl udi ng;}:,fv
QERWOOT— At VeSO, i s devel opi ng* wmmm

is in the process of devel opi ng* There has been o

linmtation under the Supreme Court mandate in 197;7' to

 thwart devel oprent *

~The next argunment M* H Il purports is that the

soni ng and bui | kdi ng actors ‘i n Gd Bridge have acted |

jointly to in sone way create |egisl ation that woul d
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in some way affect devel opment.

! 1!hent of Ad Brrdge or the municipality seherage

departnent Ve're talkrng about conpletely aut onorous
| agencres created by separate statute. ~The Iegrslatron

10 ) ‘|s~hhat M. HIl is attacking, and rlghtfully'hewshould

| thatkCreated]the,CldsBridge Townshi p Sewer age Authorrty
that mandat es that al| areas hrthin the franchise

'Qgrahted to that sewerage authorityinust betseheredf
| ~nuch the IegistatUre for creating it* . ] think hhat‘he‘

| reaIIy wants to fault is hhat you did thereafter in

,  and regulatrons concer ni ng schedule of fees “and that S

:tthe onIy |ssue that M. H||| —

"ddtmrth developneht;*has only to‘do hrth paynehtffot;j

sewerage. |f he hants‘to pay the fees, that everyone

34

The State Leglslature has created every one. of ,
the bodi es that are before the Court. This is not a,t "x

muni ci pal ut|I|ty authorlty that is in separate depart ;,f‘

GRS (Dt

authorlty that's a separate depart ment of ad Brrdge

as the pIannrng board or zonlng board is separate

jorn'the State Legislature that enacted the IegiSIatiOn

THE COLRT:  1don't think M. HIl i's faulting so

|nplenent|ng your exrstences of creation*

Mu G%MWA ImﬂamMaHonvmstocr%uerMes

~ TBS COURT:  That are fair and reasonable : |
MR. GRANATA: Fair and reasonable. Fhs‘hothing to
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: efsé has~paid; then he gets all the sewerage ihét‘hé*

‘wants. If he wants to pay all the fees to the water

aut hority, for arL the water that he wants, t hen he

~Mhatfhe~fsfsaying in a backward way is t hat J,
| ' o £

we charge you'the sane as everybody:else,‘me~caﬁﬂi

f: ETT L T I 4

_deVeIép becausg we're buflding t 00 big'and,,there}OKe,f*? S

’becauSe‘the'zohing—planning]board sai d—

- THE COURT? Isn't‘he aIso sayi ng fronmhis*s[dé“bf

“the coin thatVlﬁCan't hel p the fact what other have

paid to y0u ahd'naybe you djdnft suffer as severé"a“

‘chsequence;‘but me subm t what you're charginglhas‘no

reasonabl e relationship to the charges to the services
rehdered?

MR. GRANALM That doesn't indicate there was

,pconspiracy‘ok joint action to limt devel opnent *

. THE CILFWs’;That;nay"nbt‘be any indication of that

‘  ‘butfhy question is they tried to indicate before is
.nore thkeshbld&inot whet her he's proven it. Does he

“have a right to allege it?

iHE*,GRAHATAs’ He has a right to allege there was

joint action, if there was an indication of joint action

Cther than— -

- THE COURTEW Doesﬁhe have to have an indicafion

“first in order to allege it?

| «
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| MR. CRAHATA: Yes, Your Honor
THE COURT'r isn't it your renedy that he' s not amj

to after drscovery to move for sunnary judgnent to get

Tidof it?

i A
v * N S

NR GRAN ATA He has 't he rrght under t he cpnsmljach;;{?

to exam ne every single menber of the bodi es* V%'re
§ 'e + P

talkrng of no Iess to vrsrt to 75 individual s currently

goi ng back to the enactment of the Iegrslatron/ theh“?

sewer age authority's-IegisIation’goes back to 1976.

Its enact ment goes back to 1954 and he's asking for
.'exantnatron of every one of those menbers for the Iast
- tuenty.years in order to come up to the rate schedule |

~that's been the'sane;sinoe:then*

THE‘COURT: Againr4X donft knon/that dependingk
upon howyl order t oday Itntgoing to aIIow himto do'at
t hat he says he wants to do by uay of drscovery
think that' s a separate problen1 As to when the bounds
of maki ng reasonable |nqurry to come up with relevant

|nfornat|on;passes t hat pornt and then becones.dually

- oppressive and burdensome, but X don't have that

specificallye
| X think |'mat the nore threshol d questton,;is

what is a proper allegation to make.

MR* GRAHATA:  Threshol d allegation is thatdthese'

agency—t hese defendants conspired to conspire
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cakwood at Madi son deci si on* akwood at Madi son

i nvol ved pl anni ng board and town council* The result

of that decision by the Supreme Court was once you

work out the allocation of buildings, thenlyou goto

the wat er authority and the sewerage authority, as you

nor nel Iy woul d. | | | TE “;&[it;x

The sever age authorrty, as | |nd|cated before has ‘ 

not part of Cakwood at Madison* The‘decrsrontnever

affected the seherage‘authorityt‘ Oakwood at thiéoﬁggﬁ

~whose decision said you get X nuhber of houses that are

lowto mddle incone, you get X nunber of apartnents,
you get X nunmber of single-famly residehces, invorder
to»hake‘fair di stribution of‘the.specific'corporatet
relief, so that t he deVeIopnent can go. ahead*

And then that devel opment had to go before the

‘~hunrcrpal utrIrty authorrty for therr water under -

therr rules and regul ations, and to the,sewerage’
authority*' Those rules existed at the time* It*s not |
changed si nce then*

It s only the zoning that Cakwood at thrson

"attacked* Hot the rules and regulatrons or rate

“schedul es of either one of those agencies* The

speci fic corporate relief that the plaintiff is seeking
is as they state a reasoning, a grant of permts, sewer-

age and water for their devel opment* Ho one is denying
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~ under the senerage authorrty rul es, becausezthose'rates]'!'

‘are too exorbrtant*

leXCtusionaryrand~they’ean*t devel op-as they. chods%ﬁtJLfr £
~ They aItege'sonehou/or other if they nake applrcatron 1

*to‘nater authority ‘they won' t have enough water- But

_ plannrng and not urth seuerage and uater* And beyond

S | - 38
t hem t hat rrght_, They are al | eging that if_they make

an application“ that it will be toofexpensivetfor t hem

They re aIIegrng if they nake an applrcatron to

the zoning board that- sonehou/or,other the zonrngyrs S

noneeof_that‘has occurred*~yThey have not been deﬂ[%@r’rtra
anything, and the prerogative wit is toreviewthe
denial, or to nake‘thentdo sonet hi ng*

The senerage authorrty is ready, willing and abIe
to provrde seuerage if there's an applrcatron in sone
uay to respondtto* They' re saying the rate schedul e
IS tdolexorbitant* - | -

~ THE COURT: X thi nk uefye baen through this today*
R GRANATA  That's what they're-alleging_is the
conspiracy* That those rules and.regulations depriVe
them t he right to devel op, and that's uhy t hey nant to
al | ege consprracy |
| THE COLRT: ~ Ckay, Anythrng further on this poi nt
MR GRANATAI - ot her thrng, M. . Laurel decision.

"

Your Honor , is a decision dealrng Wi th zoning and
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ny argunent,

zone the|r developnent

'of connunlty there has to be cooperatlon betneensth

12 |

15

21  water,

~its lines,

39

Your tbnOr

r,'authorlty, where the—er the nater authorlty can some-

'hon/or ot her be InvoIved |n consplracy to exc|u3|onanlj

nhatever i t nay be. And X

woul d subni t that the appllcatlon*” the argunent agalnst

::the senerage authorlty must fall.

THE CEURTI

wdi gy v

w,,LeglsIature and the State enabllng Ieglslatlon for the

sewerage. authorlty

~tions that the authorlty has the poner to adopt that

would in any nay affect a JOlnt neetlng nould create
a»ne“d for 10|nt meeting. 'The senerage authorlty has
its own ruIes and regulatlons Plannlng board and
t own counC|I reqU|re under their board of health
ordlnances and under the|r pIann|ng or di nance, once
you have subd|V|S|on you have to have senerage and
and that sit. ' oy
Senerage authorlty can’ t nake anybody tie into
can' t force or enact—nandate anyone to do
anyt hi ng except ‘to come to us and ask for franchlse

it's like saylng NbDonaId s has a rlght to cone

Co- counsel said in orderIy developnent

Nor |s there any ruIes and regula-

X cannot graSp hon/the seneragﬂ,

B varlous agenC|es nhlch X assune woul d |ncIude yourff‘*‘ “
. [ r‘ ; _v: '1 ,;,‘::A‘, : - ;
NR GRANATA there's no requirenent’in the State*ff5~

g
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'|ng, but what I nrsayrng I's when that joint neetrng
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40

';rdounﬁtef(]ynpia and(York and says theyruant'td‘have :
'NbDOnald's in'your‘deVeIopnent It“s inpossibility.

'3NhDonaId'S‘can't do it* And seuerage authorrty can t

go to C]ynpra and York and say you nust have seuerage*'

Ve can't do that* He don' t have the pouer*~

It s onIy because of the t own: Iegrslatron and

- I\/R ALFO\ISO Just to cap—to sumup what | say,

Z don't deny obviously that there can be a jorn* toeet‘,sfgs

,,,,,,
n&'

oy

’The def endant can no | onger, berng the governnental !

entity, the defendant woul d have to be the speci fic
nenbers of the governnental entity# as far as the
all egations that are set forth in Paragraph,lo s
concerned* o

Basi cal | y— ,

THE COURT: But if the thrust of what the~plain;r

tiff is‘trying to do is not necessarity to attack any

- of the individual menbers, but rather to right the

urongteonduct of,the‘body; uhy'does‘he~haVe to~90‘

through trouble of nami ng individuals7 Why cantt he -

aIIege as publrc nenbers of the body t hat they act ed

|nproperly, uhen hrs aimis to bring about therr proper

‘dadState Legrslators statutes that requrre t hose thrngs

~ shoul d shift and becone a consprracy as al | eged In ;Qgg;?:‘

o 1: )
L

- Count 10, then uho the defendants are also has to shrftnij«
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~actione

VR ALFG\ISO, ‘Wat he said, governmental body
I tself engaged‘rn conspiracy. CGovernnental body can t.

The nenbers engaged in conspiracy. How, he has other

'{renedies infthese‘other ni ne count s that allon/hrnrto
- do the sane thing, but he never—what 1"'m saying; as |

~ soon as the action becones consprracy, the defendant

has to shrft

VE. HLL Your Honor, just to summari se our

~argunent, M. Laurel and Madison are novel causes of -«

reported case Ian/specrfrcally on thrs |ssue honever

it's clear that the Suprene C0urt in M. Laurel, d;;ml,;@

. P

$

| '{rthrson'drscovered a nen/constltutronal cause of action

~hanely, the exclusionary zoning suit, we can onIy | ook -

by anal ogy at*this 19-83 cases which are basically

Federal causes of action for Violation of other con*

tstltutional'rrghts like rrght tovoting, or some of

then are zonrng, due process cases, we think that the

intent of the | aw— | Lk

THE COURT* Isn't‘the thrust of that to seek
noney damages to make one’s sel f whole° |

MR* HILL: 19-83 rs t he crvrI suit for enforcenent
WemmmmSMeﬁtﬂQMdmeMththcme

~ Federal Governnent knows, the only kinds of oaseskthat

> -

~action and they're, to our knontedge 'as‘there té”narsat”*
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‘FéderaI<EXstrict;Cburt knbws, are thesemdiversity,nnney
, danﬁge‘suffs* Yes, fhbse’are.noney damage suits and
. qfihinél si de of then1there‘are conspiracies‘to viol ate
voting fights,‘and whi ch are nostly brought or uni form y

‘brought by government *

X-think that if we ook at the action in |ieu of

prerogative writ, it was—'mtrying to remember what

the old classical wits were* Théy wer e nmandanus,
‘which is the writ requiring someone to do sonething

t hat was wquoﬁfwarranto‘(phonetic‘spetling), t he WWit

asks by which authority governnent is done, what it's

done. X guess - quo: warranto wit would apply here,
because we' re seeking that-—we're seeking that dec[ager~3

- tions are illegal in part*

Wit of mandarmus is that part of the Wit tolages

*

X can't remenber the other writs, but the whol e package|

of wwité ére,mhat we cal| under the 1947 Constitution
are rights agai nst governnent and concéptually X
believe that this new cause of aCtion.in this new cause
of action in this neM/fesponéibiIity of governnent is
;sonethjng‘that technically they can conspire to avoid.

Andin this case it's a—the conspiracy goes further.

It's a Conspiracy to avoid a specific Court Order which

was- - happened to be handed down by the New Jersey

p ) s TR [ -r:’
you to invoke your power to require themto do sonethings
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"~ fail to conply with a specific Court Order, because
. the specific Court O der had two ki nds of standing.

|  Cne,-it was an order as to what Oakwood at Madi son
~addr essed to'the‘public interest,requiring;that t he

“town do certain things to pronote housing in that town,

in other areas, and we're a |andowner of another area,

" treating the nbtion to strike the conspiracy count for |

}‘the'nntion\nay be to grant sunnaky j udgnent, because

,w’mﬂthoUt pfejudiée; pendi ng further dLscovery, which is

‘.hot‘;aking(place**

'ceiyé'the\hntions to be, as addressed‘thenselves,to

disniss)thefconSpiracy count, for failure to state a

43
Supr ene Court and directed against this particulaf
count .

- And | think that we can all ege a conspiracy to

should‘do,kbutgthére was a significant part of it

and we're seeking to do—t o allege conceptually con-
sMrMytovUﬂMethm Court Order.

 Thank you, Your Honor*

THE COURTS Ckay. On the issue of defendants';::i7 

motions to dismss the conspiracy count, I'monly reall)

failure to state a cause of action.

il'n1not infending to address to whatever extent

if that were the thrust of the notion, | would deny it

So,as‘to'be clear, | amonly treéting what | pex-
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‘cause of action.

" nature of prerogative~mﬁit‘action'in«terns of con-
1‘spiracy. It's my under st andi ng, classically, that a

- conspitacy is a neéting of persons to di scuss, and with

(o)} o1 H w

‘«athe'ain1to bring aboutfan°illegal pUrpoSe, and that one
.-or nore: of t hem t ake sohe‘overt act to bring about that

ﬁ j||egaf pur pose*

" discussions as the principal or pefnissible r emedy.
Kather,’fhe{fhrUSt of such a lawsuit is to review the

~conduct of those persons, or to require that they do

~or insufficient or unreasonable or arbitrary or uncoh:

stitutional, or require themto do something which they| =
',,failiio’do to put inlinein terms of,mhat a proper
 nunicipal body's, or individual's, public official's ".Ji'

 '¢onduct}shQuld be. But the thrust of a prerogative

25 ||

a4

On that, X have difficulty in dealing with this

The thrust of the |awsuit by nat ure of it»being a

prerdgative‘mwit action, doesn't deal wth people*s

sonéth[ng to déclare t hat what they've done be inproper|

ﬁwft'actién has to do.mﬁth‘reviemﬁng Conduct, not
reviemﬁhg conver sat i ons. o
X"vﬁll_str,i ke—wel | —before X say that, »Iét rre say
it inthis context. X will strike the ternj*conépiracy“‘
fromthe tenth count{: X do so on two gr ounds, nUnbér

one, X somehow get the inpression that conspiracy here
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‘has become a buzz word that is asserted'by the pl ain-

 tiffs for whatever advant ages it nﬁy_bé; and resisted - ¢

by the défendants because'they don't want to be»térnéd
conspi rat ors, to’either stigmatise or]aVoid stigmati za-
tion as béing conspifators* ‘And as |'ve already._r;
i ndi cat ed, I,ddh't think that that's the pUkpose‘df a“"
prerogative mkitvaction.

| have to deal with feviemﬁng t he conduct,: i’haVé

to strike conspiracy because X still believe that if

“nmuni ci pal of ficials, whether in one body or severa
'bddies, met together'ahd assuning‘that t hey had an

jLIégaI purpose in mnd, and met together to discuss

t hat iilegal pur pose and hom1they can bring it about

fromtheir acts or failure to act, that the sinple

meeting together would not give rise to a prerogative

writ acti on.

They have to do something in order to have a pre- |

rogative wit action, so sinply the illegal neeting and} @ .

- di scussing and one of thenitakfng an action to bring R

sonéthing about,fmhich is nevér,brought about, makes no
sense, and that's what cohspiraqy to me neans*

| know of no case which discusses a prerogative

writ action in ternms of conspfracy. True, you may find|

a stray word here and there'that utilised conspiracy in ;

‘a case, but | don't think that's what they're talking
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cases in which noney danages are sought fromindividual
‘henbefs,'and there | think the distinction that some-
Vbody made between whet her persons acting ultra vires
~fromit the term "conspiracy," and substituting for it
~nanely, an allegation that board or agency nenbers
kthihk we can deal with in that we can consider whet her

~or not they acted in concert with each ot her by way of

resul t*

46
about in terns of prerogative wit actions.
~Rather, the true conspiracy cases,.ﬁhich everybody

seens to be citing to me, all have to do with damage

or not is not what is sought here*

I will allow Count Ten to stand, however, striking
what X perceive to be a proper allegation to be nmade,

fromthe various named defendants, jointly acted to

bring about an unreasonable or-illegal result* That |

an,allegation'to brihgyabout some sort of an illega

The4renedies | think soﬁghf;by the.ténth coun{;
woul d renmain the sane, but ﬁhat X*n1bringing fnto ana?f ff
what | intend to bring into'thellamsuit as a pefnissiglyﬂ
allegation is that in the first nine counts the various
boar ds did'things inproper, and4in t he fenth count,that
they may have’aCted’joihfly“in;bringjng about t hi ngs
inpropefly* SEe

MR. HLLs Does that require a formal anendnent
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of the conpl aint?

THE COURT: | will ask soneone to ultinately sub-
mt fone an order. | |
| MR HILL: And one and two, as Your Honor hay‘have
hear d, me'pfonulgated:On the defendants di fferent set

of interrogatories,'probably a thousand pages of inter-

‘rogatories.

THE COURT: Not necessary to amend the interroga-
tories with that concept or connotation wi |l be carried
over into the thrust of the questions thensel ves*

hbmAVMMO‘mants to submt to ne an order? None of

; younfeel-perhaps,you prevailed, but | have to ask sone-

body*

MR, ALFONSO | brought the original notion. 1*11

‘subnit the order, Judge.

"THE COURTI  Thank you, M* Alfonso.

NR*fGRANATA: Your Honor, there are as M. Hill

~ indicated a thousand pages of intefrogatories-

THE COURTi  Ckay*

MR GRANATA:  And the ruling of the Court has

"changed cOnspiracy and—

THE COURTs Hot certainly indications* |'mjust
striking the term "conspiracy® ahd'instead substituting

what X perceive to be a nore appropriate word, and

~really what the plaintiff is or ought to be alleging,

.
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~Illegal result.

nysel f have indicated, there is alimt to the discover“

~of the thought process going into the IegiSlationQn

'1 ;;each ihdividualgas to when he nef;‘mmere y0u‘net”ahd‘
& what ybu talked abouf*‘ Now, with this Iinitatibn, |
k'pﬁesune thaf megfe talking only about the reshffs.‘
EE] 1'|'n1going to prohibit‘hin1fron1inqufrfﬁg'of the board
14 B T'néhbérs'mhen‘they m ght have,hEt to,discuss‘fhihgs t hat
‘hay have fesulted in the éone sort 6f joint"action.

- where there was records.
~ public meeting.

'Nr.'G}anata when he objected to specific f or ms.

- 1972—

48
nanel y concerted action*
 NR. GRANATA: - That resulted in |egislation*

JTHEVCCURT} That resulted in an unreasonabl e or

MR, GRANATA: Now, as M. Hill and M. Norman and

M. H Il wanted conspiracy, so that he coula eXanine"*
~ THE COURTS No, |'mnot necessarily saying that

:;‘NR. GRANATA: That onId be open publie neetjhg
THE CIURTt Hot’necessarily. ,Doesnftkhayejfo be
MR HILL: | think this nDtiQh‘waé bkéught byg§t€€ji&3
MR. GRANATA: That was M. Plynn

MR. NORVANs  Your Honor, ny recol |l ection of one

question was menbers of the pl anni ng board back t hr ough|
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40
THE COURT: I'mgoing to have to di scuss—addr ess
nySeIf to the speci fic discovery problens that you have

as they cohe up* Buf what |I'mtal king about is that |

don't nmean to prohibit an inquiry necessarily at | east

ab initio of inquiring concerning neetihgs and topics'
of convéréations bet ween menber s*

What X am saying is that | don't think that if'

that's all there is, that that's sufficient for a cause|

~of action* Ultinatefy, the cause of action to be cog-

ni sabl e before me has to be nore than just conversation

It has to result in sone sort of inpropér or illega

- conduct, by way of the board or agehcy*

MR* GRANATA: That's going to require a lot of
npti ons*
MR HILL, As Z under stand your ruling on t he

nntidn“of conspiracy, you're substituting for word

*'Tcohspiracy,” neeting‘togethér'to'advance an-illega
A"ﬂpUrpose; which is al nost the.Black'é-Law"D ctionary.
< fdefinitioh;Al’mouId guess, of conspiracy*‘

THE COURT; No, |'mnot substituting sinply the ¢

T i

|'m saying if you have a cause of action that | can ?f??i; :

deal mﬂth in terms of prerogative mwit:result;,there

has to be nore than a neeting* There has to be sone

illegal action, ultimately*

: ‘m! !
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facf nay‘haVé come about t hrough some nmeetings in

 X Canfgrant.rélief to your client sinply because‘you

- deronstrated that board nehbers may have got toget her
‘and nay’have di scussed doing sonething that may be
 i[IegaI. Xf that's aII‘fhat obcurred, X donft,think ,
you have any resul t*

sinply with what they planned to do*

‘théy conspired and the overt act was the passing of

‘the word "conspiracy"'fron1the sent ences?

‘»_neans—+'n1§triking the sinple concept of conspiracy,

25

50

How, X don't prOhibit you from inquiring how that

advance Of sOhe,iergaI action, but X don't think that

- X have to deal mﬂth‘mhat they‘actually did/ not
o MR* HILL: AIIegation‘in t he cohplainf I's that

the illegal—allegedly illegal regulation or Ordinance,
or whatever* Vhat |'mtrying to worry about is how do

we—how do we get sentences that make sense and renove

THE COURT: Well, X don't think fhat you necessari |
have to strike out the word and come up W th good ‘

granmar* \What ['msaying is that if'your cause of

nanely that,they met together, because X don't think

that gets us anywhere*

X construe your cause of action in the tenth count |
to nmean that what you're alleging is that board nenbers |

are agencies* |'msorry, nembers of boards or agencies|

y
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uitinately or jOintIy,acted to bring about an unreason-

oy mnd, the only act |'maware of planning board‘has

~ taken,nas to adopt a master pLan,vso that woul d be

13
tomeor M* HII*
15

16

the nntions that are pending today*

51

able or illegal result* | |
MR HLLi That's fine. Yes, that's what we mean*
OTHE CEURﬁ; Okay. If,you'find7that that is unworke

¥

abl e and you want to move to anend the tenth count to
set something forth specific‘that may conport to that
idea, I'll consider that at that tine*

ME, NORVAN By vay of illustration to clear up

basi cal |y what questions concerning not i vation woul d
go to, adoption of master plan*

THE COURT:  I*mnot sure whet her you are talking

VR NCRMMN:  Both* X bel i eve*

MR HILL) né have an affidaVit from Fl et cher
Davi s saying he preparedythe or di nance for the nunici -
palitys | | |
| THE COURT:  Gentlemen, X think we've décidédiall.v

C® % % : B S e,
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|, JEANBTTB VO GHT, a Certified Shorthand Reporter |
of the State of HéwJe‘r sley', certify t hat th’e';forekgOi ng
Is a true and"accuratejffanscript of t he proceedihgs as
taken by me ethnographically_on t he daté hereinbefore

ment i oned.
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