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SUPERI OR COURT OF NEW JERSEY
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EDWARD J. RONDI NELLI and
ALEXANDRI A RONDI NELLI

and DALERON ASSCCI ATES,

a New Jersey Partnership,

Plaintiffs,
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VS.

TOMSH P OF OLD BRI DGE
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LEVY, SCHLESI NGER & BREI TMAN, P.A.
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| NTRCDUCTI OGN

The Motion to Intervene by the Gvic League of Geater New

Brunswi ck, is totally unconnected to an interest relating to the

property or transactions, which is the subject of the action sub |

udica

The action is a suit by a taxpayer, who has acquired options

on property in Ad Bridge, additional to property previously

acquired anct owned by him to set aside and declare as invalid

an ordi nance, which seeks to reduce the density of the Pl anned
Devel opnent | Zone, which the Townshi p Council sought to adopt.

What the applicant for intervention is attenpting is to
assert rights in an admnistration or quasi judicial proceeding
of the Board of Adjustnment of Ad Bridge, which had term nated
by its RESqutions.of April 17th and Septenber 5, 1985 and the
expiration of the time for appeal or, in the alternative, what
woul d be a collateral attack in an action against the Township
of Ad Bridge against the Resolution of the separate Board of
Adj ustnent of the Township of Ad Bridge.

| FACTS

The background facts are basically set forth in the

Certification of Edward J. Rondinelli in opposition to the matter

for Intervention.

There is related in said Certification, the application for
f approval of variances as to use, the hearings, the conpletion,
the Resolutions and the fact of no appeal fromany of such pro-

ceedings to establish the finality of the variance.

j
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There is also established the fact of the pendency of U ban
League of Greater New Brunswick (now Gvic League) vs. The Mayor
and Counci|l of the Borough of Carteret, and other cases, and on
the one side while all the parties thereto were very well aware L
of all zoning activities and proceedi ngs occurring in Ad.Bridge, ;
Edward J. Rondinelli was allowed to proceed with his variance andf
to enter into irrevocable coomtnents, w thout intervention by f
the Gvic League. And while the Mount Laurel fate of his |ands ﬁ
was being dealt with and settled away, no one considered it to be,
a lack of propriety or due process to notify M. Rondinelli that ;
he was a specific target of their actions. f

Only in February, 1986, after what the Gvic League and the

Townshi p considered to be a fait acconpli, did M. Rondinelli %

receive a copy of the Order of the Honorabl e Eugene D. Serpentelli

that incorporated a settlenment between the parties to the action j
whi ch, without input fromM. Rondinelli, contains a specific !
requi renent of forty (40) Munt Laurel housing units wthout any
opportunity to set forth his position of special extremely costly

conditions of his [ands, w thout consolidation of proceedings, ]
k
without regard to the fact that M. Rondinelli, as a condition to |

his variance approval, agreed to build, for his own expectations %
of sucéess and risky undertaking, 100,000 square feet of office |
bui | di ng, w thout pre-leases, and to build and/or pay for a Iittlé
| eague field and coomtted to provide bond funds for |arge scale
I nprovenent funds, and also to assume the making of |arge anounts

of lands available for office and other advantages civic and cont \:
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nmercial inprovenents. Al of these are and will be to the great
use and benefit of the devel opnent of the Township of Ad Bridge
and tothe progress of its citizens.

The actions of the Town and of the Gvic League, in their

failure to disclose, is conpletely unjustifiable. Wy wasn't M.

Rondinelli able to present his facts and, if Munt Laurel was |

inevitable, to strike a fair bargai n whi ch woul d conpensate him
in addition to all other costs and expenses he woul d incur for

the approximately one mllion dollar |oss he would sustain, if hei
i

were, in fact, conpelled to build forty (40) |ow cost and/or

noder at e Mount Laurel housi ngs. i

|

Despite the above, which goes very nuch to the nmerits, it is !

our position that there is no jurisdiction in the subject matter |
of this case for the allegation of the Counterclaimattached to

its Motion, it IS a non-issue in this case to set aside an

ordi nance whi ch seeks to restrict density.
CAW

PA NT |

APPLI CANT' S MOTI ON FOR | NTERVENTI ON_DOES NOT
REMENTS R4;33-1

Gvic League's Motion is for Intervention as a matter of
right pursuant to R 4:33-1

The rule is very explicit inits terns,

"R 4:33-1. Intervention as of Right

Uoon tinely application anyone shall be per-

mtted to intervene in an action if the

aﬁpllcant clains an interest relating to

the property or transaction which is the i
- subject .of the action and he is so situated



that the disposition of the action nay as a ,

practical matter inpair or inpede his ability
to protect that interest, unless the appli-

cant's interest is adequately represented \

by existing parties".
There is no brief filed by the applicant and there is no
showi ng of any of the elenental requirenents of the Rul e.
a) Untinely: If the applicant, Cvic League, intends to

attach the results of the variance, it is certainly untinely, nor

is it an excuse for a collateral attack of other proceedings. The

Resol utions were adopted April 17th and Septenber 5, 1985 and
there is no longer nor can there be a pending action.

b) daimof Interest: Applicant cannot claiman interest
relating to property for there is no specific property involved
in this action. The issues of this case (see the Demands of the
Conplaint) is to hold the ordinance to be invalid or invalidly
adopted. That is the transaction, so to speak. |In fact, there
are no property rights nor transaction involved in this case

which Rule 4:33-1 is intended to protect. Its position is not

conparable to plaintiff's, who attack the ordinance nor to the
Townshi p, which seeks to sustain it. It is just not a Mount
Laurel case.

c) As to inpairing or inpeding ability to protect the
defined interest. There is absolutely no showing that Cvic
League's desires, not interest relating to property, will be im
pai red or iqpeded by the disposition of this action as to the
validity of the ordi nance which reduces density.

d) Adequate representation. Again, there is no show ng of

i nterest, but even changing it to objective, the forumof the



i
1t

Mount Laurel clains has already been decided in another case in
another forum and the issues in this case are adequately re-

presented by existing parties.

There is no attack, in this case, of the Urban League (G vic f
League) case, which was settled by the parties to that acfion, |
application to the vested rights of the plaintiff in this action
That action nust stand on its own, with whatever rights may be
attributed or stem therefrom f

The Cvic Léague seeks to circunvent its own failure to

deal, in proper time and manner, with plaintiff's application

for a variance in a case where Munt Laurel units were not fixed

or defined, dealt with, or even nentioned. h

See U—S—tehi-gh—Vattey—Co—op—Fariers—inre-, D.C. Pa., 1968 |

294 F. Supp. 140, which deals with the Federal simlar Rule (224)JE
holds that intervention is not proper to litigation an issue or !

i ssues which do not exist or are not available in an action |
bet ween original parties.

Al so see Babeeek—v—TFewr—ef—E+anger— D. C. Ky., 1940, 34 F
Supp. 293, that intervention introducing litigation having no re- i:

lation to that opened in original conplaint will not be permtted.}!

|
See, also, SalemFEngineering Co. v. National Supply Co , D.C. Pa. j
1948, 75 F. Supp. 993; Slusarski v. U.S. Lines Co., D.C. Pa. 1961, ]

' 28 F.R D. 388.

See, also, Equal Enploynent Opportunity Conmi ssion v. United

|| Alr Lines, Inc., CA 111. 1975, 515 F. 2d 946, as prohibition

agai nst introducing broader questions. !



Jefferson County Sav. Bank v. Coperra Gardens H ghl and

Devel opnent Corp., D.C Puerto Rco 1971, 53 F.R D. 178, stands

for the proposition that the rule for intervention does not con-

i
!
I

tenplate intervention when entirely new issues will be introduced.

{
See Athens Lumber Co., Inc. v. Federal Hection Comn., !
i

CA (G 1982, 690 F. 2d 1364, that intervention of right nust be"

I
supported by direct, substantial, legally protectable interest j:
in the proceeding and, in essence, intervenor nust be at |east a f

o : . : : : l

real party in interest in a transaction which is subject of the !

k

pr oceedi ng. [
There is no way that the invalidity or validity of the

particul ar ordi nance, which is the subject matter of this pro-

ceeding will affect any interest of the Gvic League. |If it is

inmpaired, it is not by this proceeding or its outcone. See

‘bu%+ders*—ﬁss*ﬂ., CA Va. 1981, 646 F. 2d 117ﬁ U—S—Postat
Servicesv——Brennarr, CA N Y. 1978, 579 F. 2d 188.

An "interest" of a proposed intervenor required under Rute

24(a) governing intervention, must be direct and substantial. See

CA 111. 1983, 715 F. 2d 1256. I

A claimof "interest"” in a transaction which is the subject

of the action, is nore than the proposed intervenor being nerely
"interested" in the litigation. USex—+et—Carveona~v—¥ard, D. C
I N. Y. 1976, 416 F. Supp. 276.

As to adequacy of representation, there nust be a clear

showi ng rather than an obligation that an interest is not



adequately represented by an existing party to a suit. U.S V.

International Tel. & Tel. Corp., DDC Conn. 1972, 349 F. Supp. 32f

aff'd. 93 S . 1363, 410 U.S. 919, 35 L. Ed. 2d 582.
Conpare Dodson v. Salvitti, DC Pa. 1977, 77 F.RD., 674

as to denying intervention to owners of adjoining or close
properties intervening in a pending action by displaced persons
mho_seek to conpel HUD and city redevel opnent authorities to
conply with Federal statutes on repl acenent houSing.

Conpare wi th Hanover Tp. v. Town of Morristown, 121 N J.

Super. 536 (HD 1972) that denied right to intervene after fina
judgnent and after time for appeal expired.

Since the plaintiff here has nade a substantfal change of
position, he would be prejudiced to have to deal with an issue,
which is not a part of the pending action.

Under old Chancery Rules as to intervention, the word
"interest" contenplated a property right or share, and is not a

synonymfor "concern". Jenkins v. MGovern, 136 N.J. Ew 563,

Rev. 140 NJ. Eg. 99 (Ch. 1945).

PANT 11

APPLI CANT' S RIGHT, | F ANY, SHOUD BE FOR-
FEI TED TN TH S CASE

Al t hough there was anpl e opportunity for Gvic League to

i

have becone involved in Rondinelli's application before the Boardi

of Adjustnent of Ad Bridge, it, for sone unexplicable interest,
did not do so and permtted himto nmake | egal prom ses and

I npl enent them based upon a demand of the Board of Adjustnent.



It is just downright unjustifiable and inexcusable that a suit
woul d be pending and Rondinelli thrown in to the lions, to nmake
up a quota, without a fair hearing as to his change of position
and to be heard as to conpensabl e exchanges for Munt Laur el

conpl i ances.

There is no way, except by the granting of benefits to nmake
up the loss, that plaintiffs can be restored to their position.
It is not only a prinmary case of estoppel but such aright, if
one exists in this case, should be denied on the basis of
forfeiture, by reason of the doctrines of "unclean hands", fraud |
and, certainly, by "unconscionable conduct”. See Goodw n Motors |
Corp. v. Mercedes-Benz of NA, Inc., 172 N J. Super. 263 (App.
D v. 1980) .

To keep plaintiff in the dark, to let himproceed on his

| egal way, and then spring upon hima secret and undi scl osed
nmandate, and then use an unrelated action, at a time beyond which j
appeal s nay be made, to foist an appendage by requirenments to the f
Resol ution of the Board of Adjustnent, in a retroactive manner, f
woul d be unconsci onabl e, unsupportable and illegal, that shocks
t he conscience of fair play.

CONCLUSI ON

"It is respectfully subnitted on the application that, for
the reason stated, intervention should be denied. It is also i
apparent that the nerits of the case, |eave serious doubts as to

applicant's ability, under all these circunstances, to sustain its



ill-gotten position. Nevertheless, that issue is not the
subject of this suit and will be pursued at an appropriate tine,
in an appropriate manner.
This is just not the place or time, and the issue herein
i nvol ved should not be del ayed, by unconnected matters.
Respectfully submtted,

LEVY, SCHLESI NGER & BREI TMAN, P. A
Attorneys for Plaintiffs
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M LTON M. BREI TMAN
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