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~ During February,: 1985 this Court extended |eave to

~Piscataway Township to addr ess ‘a report entitled "An Analy- - -

sis of the Freehold Townshi p Munt Laurel Settlenment Pro-

posari X The Probl em of Fai r Share Credits"”, bykAl an Ml | ach,

t he expert‘ retained by the plaintiff Urban League (now - :

"dvic League”) of G:veat er New Brunswick. This nenorandum

| éeeks “to anal;yze.»vl\/rl;,; ‘Mal l ach' s report. and" apply his con-

clusions to Piscataway.

. FACTUAL BACKGROUND

Pi scat a\/\ay' s area approximates 19 square niles.

~"The 1980 cerls?i?*, Pi scat avvayls‘ popul ation was 42, 223;

accordingly, Piscataway's popul ation density exceeds 2, 200

persons per square nile, substantially nore than double the
stat»ew' de 1980 popul ation density (983 persons per squar e
mie. £

Pi scat avvayls. 1984. presént need, both indigenous

and reall ocated excess, has been calculated to be 678 units

by use of the prevai I ng fair share methodol ogy (hereinafter

referred to as "the met hodol ogy"). Piscataway's prospective
need was calculated at 3,066 units; the 1984 fair share

nunber, therefore, is 3,744 units. In addition, another 448



units were st aged for future rezoni ng. Ther ef ore, Pis-
:cat,avvay' s total fair share obli gati on ,i}rrposed by t hé
nmet hOde ogy réqui res provision for 4,192 af f ordabl e housi ng
units, in the aggregate. R

e ",Thf_oughout trial, Piscataway has | ar‘}gued» that the
~above calculation is unreasonable, for the fol | ow /ng B
‘reasons, am)hlg others: - ' o |

A. The rret.ho'dol ogy ‘assi,gns a 20% increment to

each nunicipality to‘ conpensate for ‘those mnuni ci4pal ities
|l acking sufficient vacant devel opable |and. Qbvi o‘usI4y, as
Pi scataway has insufficient vacant devel opabl e land to mneet
its fair share, the application of the 20% i ncrenent s -
| nappropriate i n| ts case.

B. Piscat av\ay' is the site of the |argest canpus
of Rutgers, the State University, and houses thousands of
students .in dormtori e.s, single-student apartnents, and
- fam |y housi ng units. ~Piscataway sought credits égai nst its
fair share for such Housi hg. Wii |l e substanti ai ly di SagreeQ
ing, plai ntiff. did accede to a "credit" to Piscat a\A/ayis‘fai r
share nunber, representing the 348 :farrily housing units, to
be applied against Piscat av\ayls requi rement to provide for

"I ow i ncone™ housing units.
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C. “ Nearly 4,000 garden apart'rrent units exist

(wi' thi n the Township, /Lﬁot l ess than 2,400 of which are

X
/

1

currently affordable by noderate incone househol dsg These

Maf f or dabl e~ uni ts/'Li_re substantially occupi ed by ', ower i ncomne

houséhol dsj at least one census di st rict, conprised wholly
of garden apartment units, bears a nedian -hg_LisehoI d income
dramatically lower than the regional nedian. jIn addition,

the median househol d i ncone for tenants ,.6f nmulti-famly

Cunits in Piscat anay éppr oxi mates 718, 0(f sone $12, 000 bel ow

'Townshi pJ. 2

the nedian househol d inconme for si ngle-famly units in the

D ’—‘:ApplfOXi mately 1,200 single famly residences
wWithin the Township are affordable by |ow incone house-
hol dsII)

Wil e Piscataway contends that credits are appro-

"'pri ate f o_rl_rlfeach category referred to above, Piscataway also

s’uggests that the ‘very' exi stence of those categories denon-
strates its historical commitment to the Oreation: of a
housi ng ‘stock conprising numerous types of ‘residential
dwel I i ngs sui tébl e for 0ccupancy by a }vari et’y of income 'and

earni ng cl asses.



- ARGUMENT -

IVDDI FI CATI ONS; | |
| - Cearly, }al I parti es ’agr‘ee thét ""Pi scat aWay i acks |
suffici ent‘ vacant =~ devel opable land to accommodate its fair
share nunber. In light of that situation, Piscataway
respec'ty full y »cont ends that the appli cia’t | on of‘ "’[’he 20%
increment is i nappropri at e. | ) |
| ~ One further nodification. is relevant. The' ‘rret,hod-

ol ogy assunes’ thvat’ 82,%"Aof pr esent | y exi s;[i ng subst andard and
overcrowded wunits are occupied by |ower i ncome househol ds.
E’hi s percentage is overstated by at |east 25% and should be

reduced. | The effe cE-_of this nodification, adopt ed by Judge
\ .

- -
MSki Il man in the Ringwood-“ecision, is to reduce Piscataway's
(/’( ' i ndi genous need by nore than 100 units. M. Mallach*s

report clearly suggests that this nodification should be

adopted by  the Court; | Pi scataway supports this position.

ADJUSTMENTS:

The -above rrbdifi'cqtions will produce a fair share |
number before consi dveration of "credits" and "adjust-
mentsv"’; An anal ysis of ‘both "credits" and "adj ust nent s"
forms the bulk of M. Mllach's report on Freehold Townshi p,

treated bel ow



‘M. - Mallach describes two ‘areas of pot enti al
adjustment: -~ first, ~adjustnent for past non-excl usi onary |
per formance; second, adjustnent to fair share allocations

In consi derati on of séttl ement .

ADHJSTI\/ENT FOR PAST PERFORVANCE; | |
S ~As to adjustment for prior non-exclusion, M.
Mal | ach's r“eport states:
| “A sense of fairness suggests that there
~ is nerit to the idea that a community
which has permtted a wde variety and
~type of housing in the past, prior to
the Mount Laurel Decision and its strict
standards, receive sone recognition for
< that history. ™
"M . Mallach?s analysis addresses the conparison between |
muni ci pal medi an househol d i ncome and regi onal nedi an
househol d _ﬂ:i»_r]con’e’, conprising a step in the net hodol ogy. He
concl udes ‘that:, that conparison does not sufficiently reach
the "sense of fairness” which he seeks. P scat anay agr ees.
Pi scat anay's medi an househol d incone is 102% of the regional
‘medi an i ncone, a rat her close ratio. In and of itself, that
factor suggests that Piscataway is"conprised of a substan-
~tial nunber of households of low and noderate inconme and

- confirms Piscataway's ante- Mount Laurel  commit ment ‘to the
W,creati on of a vari ety of housing types.

-5-



M . I\/al I Vach\r/sA report‘, di scus'ses‘ at | east ‘three
different f actor s"v ‘Wwhich he deens relevant in }det ermning
~ the ext ent to which a fair share nuhber‘ shoul d be adj ust ed:

A First: ‘The extent to which past performance
_has creat "ed housi ng | uni t’s which are currently available
or whi chrb will shortl y become available to | owér i nconme
househol ds. In Piscat a\);ay; at | éé‘st 2 400 garden 'apaft ment
units _/’are current| y affordable ‘v by ‘moderate i ncore “house-
», hol ds; 1, 200 existing si ngle famly u'nivts and 348 ‘s‘t udent
fam ly housi ng uni‘t's are currently affordable v'by | ow
- income househol d.é:_" The lhousi ng units in these categories
Conpri se 32% of all Piscataway housing, wi thout considera- -
~tion of other existing units affordable by households of
noderate income. This data, considered together with Pis-
cataway' s nedian income nulti pI ier of 1.02 and the@
gfarapref erred to above, denonstrates clearly that a vs’ub-‘

- stantial proportion of affordabl e housi ng units are occupied

by househol ds of I.ow and m)derate I ncone. In addition,

a— .

Lpi scat away -has vol unt'ka'r‘i ly rezoned substantial acreage to
accomodat e hundreds of ant’i'ci‘pat ed Munt Laurel uni'ts..l_x
Jearl y,v | Pi scat anay has_‘ credi bly sought to have existi ng
afAfor’dabI e housing nade avail abl e to lower income house-

hol ds.



| B ‘V'VSebond': The extent to which a nunicipality’ sr
past l"‘pverf or rfance was a response. t 0 -(, pri of liti gation seeking
to make - a\/ai | abl e : af f,ofdabl e‘~housi ng -for | OWer inconme
h uho'us.e'hol ds. Pri or t»o -‘M)unt Laurel | {'Ei scat away had zoned

~hundr eds. .of A»,-:Vacres to permt the construction of hi gh density

(15 units to the acre) resi dential devel opment in- sever al

areas of thvev Towriéhi 'pﬁ Furt her é:.—lndl rect response _t o Mount
“ -"Laurel I, ‘subst a’gntizgrl ‘tracts of Iénd fornmerly zonéd for

_resi d‘enti al devel opnent were rezoned »tor pernit resi denti al
;,devel dpment"’ at h,i‘gher densities, and substantial acreége
was rezoned to 'permt housing at a density of» 10 units to
‘the acre.T I n addition, | in direct response t(-),' Mount Laur el
I, ot he"rl'ov'mship conmi ssioned a fair hou_éi ng anal ysi s,
previ ously mar ked in evi dence in these proceedi ngs, and
speci_fivcally rezoned one additional site for high density
resvi denti al devel op(mant consistent wth :M)unt ~Laurel stan-
dar ds. ‘ | | :

‘ C Thi»rd: - The extent to which a nunici pél ity's
pastv' per f or rance was "ext r aor di nary". In Piscat a\/\ay,v garden
apartnents al one corrpri:se nore than 30% of the Townshi p's‘
housi ng stock; when ‘Vt,hev Rutgers family housi ng'k units
are included, the ratio exceeds One-thi rd. Upon devel opnent
of the now vacant sites zoned for high densi ty residential

use, the proportion of high density housi ng in- Pi scat avay



fft 037

,W'_II obV| oust be -even great er.

Pr scata\/\ay has cI earIy dem)nstrated that Vvit has
both a subst antl al percentage of rental housr ng and a nedian
‘i ncome near or beI owvthe_ state or regi onal rredi} an. Accord-

i ngly, a. substantial adj ust nent to Piscat anay's fair share
i s not onIy appropri ate but nmandat ed by I\/r Mal | ach' s report

and h| S concl usi ons.

ADJUSTI\/ENT FOR SI:_I'I'LEI\/ENT

M. Mllach next anal yzes pot entral adj ustnents

n W’\Pr scat anay respectfully submts that
as applied to it, a defendant in the "Munt Laurel 11"
litigation, such analysis is m spl aced, for a nunber of
reasons. “ ) |
| Fi rst,v inits 1976 deci si on, 'the Court concl uded

that Piscataway had fully net ‘its obligatio»n to house

i ndi genous | ow i nconme househol ds; to suggest that Piscat away {7 /tw/
should have sought a settlenent of an obligation which it # 41 y:
did not have is to be rather inpractical- Second, Pis- l")

)

, : : Ll
catavvayfs 1976 fair share obligation was based upon  an W [

al | ocati on process f ound |nappropr|ate by t he 1983 Mount \}D@u

s W
~obligation which no' oneu could have |oredi cted prior to M

B
hd

Laurel 11 Court. Plscatav\ay has | ong contended that it i

i nequitable and unjust to expect it _to have accomrodated an

L l”




”Apri I. : 1984, vthen ”t he fair }share met hodol ogy'_’\l\as refined :
| |nto subst antr ally its pr esent conpl exion. Third, a set tll e
rre»nt woul d have aborted Pi scat away' S contentr on that a:
. rrunr Ci paI i ty Wi th insufficient vacant devel opabl e | and |
'»'A"{/ -shoul d - not - be corrpeIIed to conply- with -a fair share nunber

3 ’P.)ﬁ)“ designed to accommodate nunicipalities with no |and I i nita-

tion and theref ore, unreasonabl e as toit. This contention
fuIIy conf or s wth the reasoni ng -of ‘this Oourt expressed in

AM5 etc., Vs. TOV\nshrp of Warren, aut hori zi ng any mnunici-

' paI|ty to seek to reduce its fair‘ -share nunber because it
I acks suffr cient vacant devel opabl e | and. ‘
- M. ‘Mal | ach' s report - concl udes by recommendi ng
that Freehol d Tovmshi p receive a thirty percent reducti' on in ,
its fair share nunber. |
 The | recomrendati on conpels a conparison between
Freehol d Townshi p and Piscataway,to determne whet her a
simlar ad ust nent is appropriate. Freehold Townshi p boast s
| a nedi an hous'»ehol d income whi ch is 135% of the regi onal
rredi'an; Pi scat awnay' s conpar ative statisti c is 102% Ei ght y
1 V\OF' percent -of Freehold Tovxnshi p's housing is single fanily o
) owner occupi ed7£-I ess than two-thirds of Piscataway's housing
is si ngI e fam 'y owner occupi ed. l Pi scat away' s proportion .

of tenant occupr ed dwel 1i ngs, exceedi ng one thi rd, S




sirﬂar to the state w de proportion, thirty-eightjpercjant.

—

- Furthermore, it is unlikely that the Freehold Township

popul at i oh density apprOachﬁes that of Pi s}catva\)\/éy, whi ch, as
earlier pointed out, 'i.s, more than twce ‘theiovefall state
‘ densi ty.

- Thié Courkt should not <over.l ook tvhe penal i zing
veffect’ of fhe non-adj'ust,ed .appl i cév't*ion of the" fai r share
'ymethodol ogy. | f the‘:purpose of the p'roc‘ess is to extend to

each community a fai r proportion of | ower income househol ds,

how can the Court | ogically concl ude that extraordinari | y

weal t hy cdrrrruni ties who have historically zoned for nothing

but low density single famly housing units are now obliged

to rezone for fewer than TOO Mount Laur el h0useh0|ds?’f_!,@

If Piscataway had zoned its vacant land in 1960 for I|ow
density si ngl e-fam | yr hdusi ng as tho'sé} comunities did, does
the Court have any doubt that Piscataway's nunber ‘woul d _be
dramati cal Ir'y | ower ? And i.f Pi scataway had so z'o‘nedv, is it

“not likely ‘that those jobs created because Piscataway's

zoning permitted such devel opment mght not have come to

Central New Jersey (and, perhaps, not to New Jersey it-

*  Saddl e River and Mendham to nane two,.
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self)? Vould New Jersey have been the richer? Does not the

fact that Piscataway has not -been accused of over-zoning for

i ndustri al ‘and commercial uses even by its nobst severe

critics reasonably -denonstrate a basic fairness in the

‘Township''s land wuse regulations requiring substantial

reductions in its current Munt Laurel obligations? Does

Pi scataway's pre-1980 commitment to ‘the establishnment of a

broad variety of land use now require that every vacant and .

suitable acre in Piscataway be "Munt-Laurelized"?

The answers to these questions have extraordi'nary

si gni fi cance to a State which nany observers feel is now

- characterized by "wall to wall people." - Piscataway has

previous argued that the nunbers derived by the et hodol ogy

are sinply too high for reasonable inplementation. To some

extent, the proposals to "adjust" and "credit" the fair

‘share nl'mbersv proposed by a staunch advocate of the net hod-

ol ogy should be viewed as nethods to reduce the nunbers to
|l evel s closer to reason without i rrpeabh'i ng the basis of the
met hodol ogy itself. |

~The above justifies a substantial adjustment to

Piscataway's fair share nunber, at least to the extent

reconmended for Freehold Townshi p, if not to a greater

extent.
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REDITS: o |

‘ o The Jast (:pa'r,t of M. Vall aé,th »,r'épor‘t deal s
with the concept of "credi tvs"; only the first two sections
of his analysis ~:beér on Piscat ra‘\‘/\ay. |

M. Mll ach concl udes that no "credit" should

"be ‘provided for group housing facilit i‘ es. Hs conclusion is

~reached in the context of a si ngle group housing-facility
located in Freehold Townshi p; the nunber - of occrupavnts of
that facility are not  i ndi cat ed. In contrast,  Pi scat -
awnay hosts subst antui'al' ~ nunbers  o'f college dormitories
housi ng'thousands of st ud’envts. The quant um of such extensive
"group quarters” should be given sone consideration by this
Court i»n' terms‘ of provi.di ng either. a credit to, or an
adj ust nent iof , Pi scat away' s fair share obligation.

The »second” “credit" referred to in the Mllach
~report deals | Wi th fgarden apartnent wunits in Freehold
- Township, fewer than one-third of which are considered

affordable to noderate income households, M. Mllach does

not extend any credits for those 247 affordable units', but

his report does recommend credits for certain |ower inconme
units located within a nobile hone park which are affordabl e

within low or noderate income guidelines and likely to

-12-
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: rerrain“affcy)vr'dabl e for the imediate future.

: "_,r'lfwo'thousand four hundred garden .apartnent units |

within Piscat avway are af fordabl e by noderate incone house-

hol ds, according to the uncontroverted testinonyJPi scat anay

has in force and operati ng aE:Fent Ieveling}'ordi naneﬂ?

“ adm ni ster ed“by arent leveli ng 'boafd, whi ch pl aces ceilings

on annual rent incréas‘es. Therefore, nost of the affordable

apartments will continue to remain affordable to ‘Mount

AT « <

Laurel househol ds.\,The census data clearly denonstrat es
€ nedian income of apartnent dwellers in Piscataway is .

substantially |ess ‘than that of single famly residential

househbl ds and w thin noderate inconme guideli n'e_:Ls. Thi s

Sfs that substantial credits for existing apartment
units shoul d be ‘extended to Piscat away in the determ nation

of its fair share nunber.

[sow ]

- Two other areas deserve specific attent i on. First,

the voluntary rezoning of substantial acreage, all deened

'suitabl e for high density residential devel opment by the

SO ——————y.

Court appoi nt ed expert, underscores Piscataway's conmtnent

to g€nerate a variety of housing within its borders.

“Wiile an adjustrment for past perfornmance, as M. Mal | ach

- 13-



boinfs out in'his'report,.nay'be difficult to quéhtify;
ﬂcertafn{y 'Piscatamayls  entitlenenf toj;such:‘adjuétnent s
dennnstrably‘clearer by}such vquntaryvrezoning*
| Second, with réspect td the issue of settlenent
geherally,‘it shoul d certainly nof be sufficient to inquire
merely Whether' the municipality has 'settled'.or»not,
The técit aséantion, of course, ‘is that it is‘nDre:"reésbh-
‘ablé"ufor'a'nuﬁicipality to settle‘ihen fo 1itigéte; That
assUnptiOn‘is correct ohly if the paraneters of any pfoposed
settlenénf'afek"reaéonable;"; One test of reasonabl eness may
wel | be'fo conpare proposed settlement offers with exi sting
settlements in other nunicipalities.
~ Most settlenentg whi ch have been reached require
t he settiing muni cipality to zone for a nere fraction of the
fair share hunber., For exanpl e, Parsippany-Troy Hillé,
whoSe‘ fair  shafe ndnher. maé conput ed to-fbe 3100,v’settIéd
(with thevCIfice of - the Public Advocate) upon a fair share
nunber of 1500, perhittihg existing residential devélopnent
to count as credits for,1200'of t hat nunber, and, therefore,
rezoni ng fdr onVyABOO aéres. If the Ofice of the'Puinc
Adyocate concl uded thatysuéh7a set t | enent conforned’to t he
public interest, why does the plaintiff persist jn seeki ng

a resolution requiring substantially greater rezoning for

-14-



PiscataWay” Settlernent mlght be an approprlate criterion

nly vvhere the parties can . effect reasonable oompromwes, on

‘both sides.
//l e At _no time .Aras “Piscataway postured regarding
/’("settlement : Piscatawayls ‘position' has been' conSistent'
B \\__._._*h

based upon V\hatever criteria st andar ds, rrodlflcatlons or

adj ustrrents apply, P| scatav\ay has fairly" conplred Wth the .

rrandat es and the restrl ct| ons of M)unt LaureI : _P| scat anay
: -'has consi st entIy ‘ar gued that the appllcatron of the et hod-

ol ogy to a community as densely popuI ated as Pr scat away with
its limted vacant acreage will “create untoward, unacvcept-
abl e, unworkable and inpractical results. | uv

| At least one muni ci‘pal ity has "settled", only
later to seek to vﬁaoat e 't he settl errent : Piscataway is
hardly In that posture (Piscataway took a leading role in-

N
t he: presentatlon of the defense on renmand and has  argued-

v}eherrent ly that its unique characteristics require unique

\ treatrment.\ | b

\' Throughout the tri aI pl ai nt | ff's witnesses
/11;6 ijf%have cont ended that |t I's |rrportant to treat of Mount Laurel 1
y devel oprrent Wi t h a view towards conservatism  Indeed,

net hodol ogi cal alternatives were chosen becvaus,e they" pr o- ¢

duced nore conservative nunbers. Keeping in mind the}:,




necésSity -(as“rr’ecogn'i zed ‘by‘ the Mount Laurel I Oourf) to
retain appropriate planning st rictures, and to devel op Mount

Laur el "housi ng reasonably consistent with the character of

the commnity so as not to subvert that existing character

by overly dense devel opnent, Piscataway’s exi sti»n'g zoni ng

ordi nance reasonablry conplies with the Munt Laurel IX |

nmandat e.

~Accordi ngl y; Pi scat away's fair share should be

‘ det'erm' ned conservatively, based upon consi deration of -

- Piscataway’s limted ‘vacant land and di vérse housi ng st ock.

- Pi scat awnay, "f'urther, respectful‘l y renews its
request that the Court visit the Township, examne the
vacant sites. discussed at length during the course of the
trial and view the existing housing stock. Piscataway
remai ns convinced that such an exam nation will conpel

the concl usion that “the Township has not treated of its

zoning powers so as to be deened "exclusionary"” in any

r espect .

March 6, 1985



