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THE BOROUGH COF CARTERET,

et al .,

Def endant s.
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In this notion, the U ban League plaintiffs seek to preserve their
opportunity for adequat'e and appropriate relief against the defendant Township
-of Piscataway, by restraining the townshi p's P anni ng Board fromtaking action

t hat m’ght irrevocably divert vacant and devel opabl e land in the townshi pto

non- Mount Laur el purposes. Such action is threat ened-. as early as May' 9, 1984.
| Ba'ckground. Both the cour’tv—app’oi nt ed expert., ; Catla Ler nman, and

" the pl ai nti ffsl. expert ,' Al an Mal | ach, have deternined that Piscataway's

fair share obligation is in exces\s‘of 3,000 units of | owand noderate incone

housing. Affidavit of A an Mal | ach, »K 2 . There is insufficient vacant and

devel opab] e land in Piscataway to conpl ét ely satisfy an obligation of this

rrag‘ni t‘ude. Mal I ach Affidavit, If 4.

Not wi t Hst’andi ng these facts, and despite thektovmshi p's frequent
assertion of its inability to neet the experts' fair share nunbers, ~the township
has undergone substantial growth in the recent past, and continues to experience
substantialv growh at this tinme. l\bhebof this grow h has provi ded | ow and
noder at e i ncorme housi ng opportunities; indeed, by concentrating on
conmerci al and office structures, it has served to exacerbate the need for
~affordabl e housing in the tvownshi p. The township's growth policy, which has

required the active participation of the governing vbody and t he pl anni ng boar d,

vi vi dli y denonst r at es Piscataway's insensitivity to its Munt Laurel obligations.

The Pl anning Board of ‘the Townshi p of Piscataway now has before it several
devel opnent applications that concern vacant and devei opabl e land suitable for
| ow and noder at e i ncome housi ng devel o‘pmant. Affidavit of Bruce Cel ber, Bsqg.,1(1f 7,12
& 17. The pl anni ng board has schedul ed public hearings for May'9 and June 13
invol ving one or nore of these applications, and could act upon the applicati ons.
as soon as the hearing has occurred. |

Agai nst this background, the U ban League pl aintiffs subnmit that
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approval of the pending applications will cause it irrepér abl.e har m They
ask thét the Court restrain all action with respect to these applications

| pendi ng .t he conpl etion of the Wban League trial, and that the conplaint
in.this acti on.bé' amended to add-the Piscat away Pl anning Board as a ’_necessar'y‘
~.party, R 4:28-1(a), in order to achi eve this just and equitable result.

Tenporary restraints. The famliar standard which plaintiffs

must nmeet in order to obtain the tenporary relief sought was recently

restated by the Suprene Court in Orowe v. DeGoia, 90 NJ. 126, 447 A 2d 173

(1982). Plaintiffs nmust show.
1. Avalid legal theory and a "reasonabl e probability of
uIti. mat e success on the rferi:ts", id. at 133, 447 A2d at 177; *'<*
2. irreparﬁabl e harm not adequately redressabl e by noney damages; and
3. Arelatively greater harmto the plaintiff if relief is
denied than to the déf endant if relief is granted.
Plaintiffs anply meet these tests.

Probability of success. Even in this disputatious litigation, it

presumabl y goes without saying that plaintiffs® Munt Laurel theory is legally

valid. It is vivrtually as certain, noreover, that plaintiffs will prevail
on the nerits after trial and that Piscataway will be found still to be -
i n non-conpliance with Mount Laurel I1. . The townshi p has acknow edged, .i ndeed

has vigorously asserted, ‘that it has very little land available to satisfy

| ow and noder at e i ncone housi ng needs. Both the court-appoi nted expert

and plaintiffs® expert have concluded that Piscataway's nunerical fair sHare
obligation is in excess of 3,000 Qni ts, a nunber so large that any nodifications
inthe fair share nethodol ogy are highly unlikely to result in a nunber so much

lower that it would relieve Piscataway of all further conpliance obligations.



jrreparable‘harn1 a Ven the probabl e size of Piscataway's

fair share nunber and the linited anount of vacant and devel opabl e | and,

it is obvious that any action taken to renmove otherwise suitable |and from
the’rened[al réaéh of the Court and-its Master in‘the conp[iance phase of
this action will undermne the Wban League plaintiffs* ability to achieve
‘conplete relief. Nbreover{ al ternative noney danages are whol Iy i nappro-
priate.in a case of this sort.

Approval of the pending applications will for aII‘practical

purposes nake these parcels unavailable for Munt Laurel purposes.

N J.S. A 40:55D-49(a) provides:

a. That the general terns and conditions on which
prelimnary approval was granted shall not be changed, -
including but not limted to use requirenents; |ayout
‘and -desi gn standards for streets, curbs and sidewal ks;
lot size; yard dinmensions and off-tract inprovenents; and,
inthe case of a site plan, any requirenents peculiar to
~site plan approval pursuant to subsection 29.3 of this act;
except that. nothing herein shall be construed to prevent
the nmunicipality fromnodi fying by ordi nance such genera
terns and conditions of prelinmnary approval as relate to
public health and safety.

Thi s Ianguage Vests‘a devel opers right to the approved "use," thus

precl uding a rezonfng from comercial to residentiai, or froma single-

famly to nulti-fanily, uses. It would al so apparentlybpreclude any revision

of the’approval‘fb‘include | ow and ﬁoderate i ncone housi ng as a conponent |

of the propqsed deVeIopnents or torequire a financial contribution to

ot her housing devel opnent el sewhere in‘the township in lieu thereof. A though

n

the statute speaks to "general terns and conditions," this |anguage has been
interpreted to mean any basic or fundamental aspect of the project for which

prelimnary approval is granted. The theory is that the central purpose of



the vesting requirement is financial, and prohibits the municipality from
upsetti ng the devel oper‘As “legitimate investnent expec't’ati Ons thereafter. See

Hlton Acres v. Klein, 64 N.J. Super. 281, 165 A 2d 819,(App.' Dv., 1960),

aff'd, 35 NJ. 570, 174 A 2d 465 (1961)~(increase in mninumlot size pro-
hibited). A though there is no case law directly in point, whether a prop'osed

devel opnent is a Mount Laurel or non-Munt Laurel one would seemto fit within

the Hlton Acres concept of a "basic" or "fundanental " aspect of the devel oper's

t hi nki ng, since the Munt Laurel devel oprment ordi nari | y requires the

| develk oper's willingness to provide an internal subsidy to the bel ow mar ket ’

Mount Laurel units.

Plaintiffs recogni ze the "health and safety"” exception to 849(a), and
agree that a change in the conditions of prelimnary approval, if justified on

Mount Laurel grounds, could arguably fit within this exception, since

Mount Laurel 11 establishes a general welfare obligation of constitutional

di rrens"i on. Indeed, plainti ffs. will vigorously joi n. i ssue on this question

- at an appropriate time, if necessary, but submt that the novelty and difficulty
~of the question rmakes it inappropriate to decide in the éont ext of the request
for imrediate and tenporary relief that is nowbefore the Court. There is no
case | aw gui dance on this issue, the facts are specul ativ'é at this tine, and‘
‘the i ssue deserves substanti él bri efing. It is nmanifestly inconsistent w’thv_
‘the theory on which tenporary relief is available to deny such reljef becaﬁse

; an as-yet ‘untri ed theory mght at. sone indefinite future tine afford plaintiffs
-an alternate mechanismto avoid irreparable harm Wthin any reaspnabl e

time frane, the harmdone to plaintiffs should prelimnary approval s nowbe

granted. and rights vest is harmthat is nanifestly irreparable.



Bal anei ngnof h_arms. The defendants, as public bodi es, woul d suf fer

little, -if any, harmshoul d tenporary relief be granted, vsi nce their role is
that of a regulator rather than a principal. Their oﬁl y possible claim
~would be that the failure to appr ove or. di sapproVe t he pendi ng applications
within the 45 or 95 day peri ods spec’ifi ed in the Minicipal Land Use Law
subj véct ed themto the st at.ut ory sancti on. of nandat ory approval .  See
NJ.S. A 40: SSD 48(c). This procedure was incorporated int o the MUL to
~prohibit nunicipalities fromeffectively denyi ng applications by not ‘ac;ti ng
on them an abuée that had led to much difficulty uﬁder the prior |aws. »~
A court - mandat ed hi ét us in the approval process woul d obviously not serve
as-'a basi's on which to invoke the automatic appr oval Ianguage‘of the M_UL.
‘ kAsAsum' ng that the devel oper-applicants are entitled to have the
possi bl e harmto themal so consi dér_ed in the bal ance, the baly ance still
rénai né over whel rri‘ngl y. in the plai vntiffs‘ favor. As a matter of |aw, the
appl icants are not entitled td approval sinply because their applications are
conpl ete and pendi ng, and t hey 'coul d be diAsapp_roved by the pl anni ng board
on grounds unrel at. e.d to the presént action. Mre inportantly, however, trial
i s already under\/\ay’ inthis action and the tenporary restraints are likely to
last for at most a period of several nonths, until judgnent is reached and
a conpliance order determned. Wile any delay repr esents a realizable cost when
_fi nanci al ‘i ssues are at stake, plaintiffs submt that such Harmis no nore than
a tiny fraction of the harmdohe by the total and conpl ete desfruction of
plaintiffs* interest in securing the maxi numdegree of conpliance wth
Pi scataway's fair share obligation.

Plaintiffs thus subnit that they fall anply within the requirenents

of Crowe, having shown a probability of success on the nmerits, irreparable harm
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- and a bal ancing of interest that is overwhelning in their direction.

| In or der’ to bpr event the substantial injustice that Piscataway's
‘pendi ng approval s woul d create, ‘it is hécessary that the underlying Urban
League conpl ai nt be amended tov join the Pl anﬁi ng Board of the Township of '
Pi scat anay as“a necessary partg/ pu'rsuant'to R 4:28-1(a). Wile leave to

amend i s properly placed in the discretion ofv the Court, Kent v. Borough of

Mendham 111 N.J. Super. 67, 267 A 2d 325 (App. Div., 1970), |eave shoul d be

_liberally granted, G bsoh v. 1013 North Broad Associates, 172 N. J. Super.
191, 195, 411 A 2d 711 (App. Div., 1980). Nor should the unusual Iength of
tine that has el apsed since the ini‘ti al conpl ai nt ‘i nthis mtter deter a
reasonabl e arrenvdmah.t . o

"[The‘ discretion of the court is to be] exercised in Iight of .the
f act ual Sitdati oAn‘act ual ly existing at the tine the application is made."

Associ ated Metal s v. Dixon Chemcal, Inc., 52 NJ. Super. 143, 150-151, 145 A 2d

49, 53 (Ch. D v'., 1983). " Thus, to enable the court to do conplete justice,
new matters existing'at the time of filing th‘e bill may be inserted, new

parties added, irrelevant matter stricken out, and unnecessary parties onmtted"

‘Codington v. Mbtt, 14 NJ. Eq. 430, 432, 82 Am Dec. 258 (Ch. Div. 1862).

See‘al so Jersey Aty v. Hague, 18 N.J. 584, 115 A 2d 8 (1955), "formal anendnents

in the prayer of the bill, to neet the exigency of the case, will be made

up to and after the final hearing." Codington, supra, at 432. It is the very

passage of time, in light of the protracted procedural history of this
litigation, that nmakes it both necessary and eqUi table to nowjoin the planning - “

board as a party .-for the limted pur pose of securing for the plaintiffs the

relief to which they are anply entitled under the remand order in Munt Laurel 11,
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The pl anni ng board's status as a necessary party under Rule 4:28-1(a) is anply
denonstrated by the Anended Oorrplf aint, the supporting affidavits, and
the arguments in thi s_,l\/ém)r andumof Law.  The necessity ovf‘ t enpor ary

restraints is equally denonstrated by the pattern of -indifference to

its Mount Laurel obli gations that Piscataway has shown.

Bated: My 1, 1984

o __—

JANET LA BELLA I

ER C NEl SSER

JOHN PAYNE
15 Washington Street
Newar k, New Jersey 07102
201/ 648- 5687
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