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In this rrbtion,' the Urban League plaintiffs seek to preserve their
opportunl ty for adequat e and appropriate relief agal nst the def endant Tovrnshr p

of Piscat away, ' by rest raini ng the tovmshl p's PI anni ng Board fromtakl ng action

. that m ght |rrevocabl y d| vert vacant and devel opabl e land in the t ownshi p to

 non- Mount Laurel purposes _ Such actron is threat ened as early as May 9, 1984 -
'. | | Background Both the court appoi nt ed expert CarI a Ler nman, and
the pl ai ntiffsl expert Al an Mal | ach, have determ ned that Pi scat away' s x ]
farr share obllgatlon is in excess of ‘3 000 - unlts of Iowand noderate i ncome
‘ housi ng. Aff| davit of AI an Mal [ ach, If 2. There |s |nsuff| Ci ent vacant and -
devel opabl e | and in Piscat avray to corrpl etel y sati sfy an obl i gatr on of th| S
“lmagnltude. MallachAffrdavrt l1f’4.‘ | ' |
| Notwrthst andi ng these facts and despi te t he townshl p's frequent
. lassertl on of |ts |nab| lity to rreet the experts1 falr share nunbers the t ownshi p
has undergone subst anti al grovrth |nl t he recent past and cont| nues to exper i enc'e
; 'subs't anti al growth at this tine. l\bne ot this growt\h has provi ded | ow and |
noder at e i ncome housi ng opport un| ties; indeed, by.conCentrati ng on B
commercial and offlce structures, it has served to exacer bat e t he need for
af f ordabl e housi ng in the t‘0vvnshi p. The t ownshi p S grovrth poI [ cy, whi ch has
requr red the actrve partrcr pation of t he governi ng body and the pI anni ng board

fvr vidly dermnst rates Pi scat avray S | nsensiti vi ty to [ ts l\/bunt Laurel obl i gat i ons.

The PI anni ng Board of the Townshi p of Pi scat av\ay now has bef ore it several

' deyel opnent appI i cations. that concern vacant and deveI opabl e land: surtabl e for

Iow. and noderate i“ncone housr ng devel opnent. Affidavit of Bruce Gel ber, .Esq. » WK 7,12
& 17. The'pl anni ng Aboard has schedul ed publ i c heari ngs for May 9 and June 13

i nvol ving one or nore of these appI [ cati ons, and could act upon the appl i cations

as soon as the hearr ng has occurred. | |

Agar nst this background, the Urban League pI aintiffs submt that
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approval of the pending applications will cause it irreparable harm They
ask that the Court restrain all action with respect to these applications
pendi ng the conpl etion of the Wban League trial, and that the conpl aint -

-in this acti on be anended to add the Piscataway Planning Board as a necessary = = -

. party, R 4 28-1(a), iAn order. to achieve this just a'_nd equitabl e result.
‘ Tenporary Testraints.. The famliar standard which plaintiffs
_jrrust meet in order to obtainthe temporary relief s_'ought was recently
]rest ated by the Suprenme Court .in Cr‘OVtE"V""‘DEG’O‘ra' 90 N.J. 126, 447 A2d 173
(1982). Plaintiffs nust :sh.ow ' o " |
1. Awvalid legal. theory and a "reasonabl e probability of -
bu_I ti mate success on »th_e nmeri téf', Td. at 133, 447 A 2d at 177; a”‘f
. 2. lrreparable harm not ’adequat el y redressabl e by noney damages; and
 3. Arelatively greater harmto the.plaintiff if relief is
" deni ed than to the def endant if relief is granted. ” |
Plai ntiffs‘_-;anpl y meet these tests. ' '
Provaprtity-of—success.  Even inthis disputati ous litigation, it
- presunabl y goes Wit ho_u}t._‘_sayi ng that plainti ffs! vumt—taurer theory is legally
valid. It is v;i rtuall y' as. certai n, noreover; t hat pl ai»nti ffswll prevail
~on t he marivts vafter,_t,ri»al and that Piscataway wil'l be found still ‘to,be‘-«._,
in non—c‘onpl iance with M:rum—-t:atrr-ef—H— ~ The townshi pv has acknow edged, indeed
has vi goro»usl y asserted, that it has very Iitt‘I e land avail able to satisfy
| ow and noder at e i ncone housi ng needs. Both the vcourt -appoi nted expert
and pl ai ntiffs* expert have concl uded that Piscat a\Aay'*s nunerical fair share
obligationis in exéess of 3,000 units, a nunber so |arge that any nodifications
in the fair share nethodol ogy are highly unlikely to result in a nunber so much

lower that it would relieve Piscataway of all further conpliance obligations.



Irreparable harm Gven the probabl e size of Piscatamay's‘

fair share nunber and the Iinited amount of vacant and devel opabl e | and,
it is obV|ous t hat any actlon taken to renove ot herw se surtable Iand from

.hthe renedi al reach of the Court and its Nhster in the conplrance phase of

"this‘action”mjll under m ne the Wban League plaintiffs® ability to-achieve -
conplete relief. Mreover,. alternative noney damages.are whol |y i nappro-
priate in a case of this sort.

' Approval -of the pending applications will for aII’practioal

pur poses.make these parcel s unavail abl'e for Nount Laurel purposes.

N. J S. A 40:55D 49(a) provi-des:

a. That the general terns and conditions on which -
.prelimnary approval was granted shall not be changed,
including but not limted to use requirenents; |ayout
. and design standards for streets, curbs and si dewal ks; ,
lot size; "yard di mensions and off-tract inprovenents; and,
in the case of a site plan, any requirements peculiar to
site plan approval pursuant to subsection 29.3 of this act;
except- that nothing herein shall be construed to prevent
the municipality fromnodifying by ordi nance such genera
~terms and conditions of prelimnary approval as relate to
" public health and safety : - -

Th|s Ianguage vests a deveIoper s r|ght to the approved "'thusd:{%ﬁ
precludrng a rezonrng fronrconnercral to resrdentral or fronra single-

famly to nultl-fanrly uses. | It mould al so apparently preclude any revision
of the approval to include Iomrand noderate i ncomre housrng as a conponent

of the proposed deveIopnents or to reqU|re a f|nanC|aI contrlbutron to |

ot her housrng developnent elsemhere in thertomnshrp inlieu thereofr‘ Al t hough
the statute speaks to "general.terns and condi tions, " this»language;has heen

interpreted to nmean any basic or fundanental aspectvof the project for which

pretininary approval is granted. The theory is that the central pur pose of



t he vesting requirenent is financial, and prohibits the municipality from

'upsetting the'developer's Iegitinate i nvest nent expect ati ons thereafter* 'See

. Hlton Acres v, Klern 64 N. J Super ‘281, 165 A 2d 819 (App. Div. 1960)

"Qi?ffaff'd, 35 NrJ. 570 174 A.2d 465 (1961),(|ncrease in nlnlnuntlot si ze pro-~‘

. hibited); Although there is no;case Iamrdirectly in pornt mhether a proposed

~ devel opnent is a Mount_Laur el or non-Mount Laurel one woul d seemto f|t mrthln

. thevkilton‘Acres concept of a "basic" or "fundanent al " aspect of the. developer s

o thinking, srnce the Nbunt Laur el developnent ordlnarlly requires the -

A_developer s mnllrngness to provrde an internal subsrdy to the belomrnarket

:”Nbunt‘LaureI units. -
Plaintiffs recognize the "health and safety" exception to'§49(a), and

agr ee that a change in the condi tions of prelimnary approval[ i f iustified'on

Mount Laurel grounds, could arguably fit within this exception, since

Mount Laurel 11 establishes a general wel fare oingation'of constitutional

dinensionﬁ Indeed pIarntrffs mnll vrgorously join issue on thrs questron '

at an approprlate tlne |f necessary, but subm t that the novelty and dlfflculty
of the questron nakes it |nappropr|ate to decide in the context of the request
for |nned|ate and tenporary relief that is nom1before the Court. There is no
case Iamrgurdance on this i ssue, the facts are speculatrve at this trne and

the issue deserves.substantial brrefrng. It is nanrfestly i nconsi st ent mrth
“the theory on mhich tenporary reIief‘is available to deny such relief because

an as-yet untried theory night at sone indefinite future tine afford plalntlffs
an alternate nechanrsntto avoi d |rreparable harnt Wt hin any reasonable :

tlne frane, the har m done to'plalntlffs shoul d prelrnlnary approvals now be

granted and rights vest is harntthat is manifestly irreparable.



Bal anci ng of harms. : The defendants, as public bodies, would suffer

little, if any harmshould terrporary relief be granted ‘since their roleis

that of a regul at or rather than a pr| nci pal. Their onl y possi bI e claim

e V\oul d be that the fal lure to approve or d| sappr ove the pendr ng appl [ catl ons

Wwthin the 45 or 95 day per| ods speci fi éd |n the MJﬂI ci paI Land Use Law

subj ected themto the st at ut ory sanctl on of rrandat ory approval See

N. J S A 40 55D— 48(c) Thi s procedure was i ncorporat ed i nto ‘the MLDL to
prohi bit nuni ci paI ities from effect i vel y denying -applicati ons by not “acti ng
on them an abuse that had Ied to nmuch d|ff|culty under the prior Iavvs

A court - nandat ed h| atus in the approval pr ocess Woul d obvi ously not serve

~as a basis on wh| ch to |nvoke the aut omati ¢ approval Ianguage of t he I\/LUL

Assum ng t hat the devel oper - appl i cants are entitled to have the
possi bl e harmto themal so consi dered in the bal ance, the baI ance still

renmai ns overV\heImneg in the plal ntiffst favor - As arratter of law, the

appI icants are not kent itl ed to appr oval si rrpI y because ther r applicati ons are

conpl ete and pendi ng, and they, coul d be di sappr oved by the pI anni ng board

on grounds unrel ated to the present action. More inportantly, however, trial

s aIready undervvay in this action and the tenporary restraints are likely to

| ast for at rrost a perlod of several nont hs, untiI jv ddgnent i's reached and :
a conpl i ance order det erm ned Wn I e any del ay represents a realizabl e cost when
fi nanci al |_ssues are at st ake pI aintiffs submt that such harmls no more than
a tiny vfractvi on:of ‘the harrndone' by the total and conpl ete destructl on- of
pl ai nti ffsltint erest in securi ng t he maxi mum degree of corrpl i ance with
Pi scat a\/\ay s far r share obl i gati on. |
Plaintiffs thus submt that they fall anply within the requirenents

of, Crowe', havi ng shown a probability of success on the neri ts, i rreparabl e harm

s 0 it . y S : me e oy Rt
T T I e eI T T - T e A P v e e A R 0 i ot L A< SN S




'League corrpl a| nt be anended to j 0| n the PI anni ng Board of t he Tovmshl p of

and a bal anci ng -of interest that is over whel ni ng in their. directi on.
Inorder to prevent the substantial injustice that Piscat a\/\ay' S

- pendi ng approval s woul d create' |t i s necessary that the underlying Urban

" Pi scat aV\ay as a necessary party pursuant to R 4 28 1(a) Wil e Ieave to ﬂ

amend i s properIy pI aced in the di scretlon of the Court, Kent v. Boroughvof

I\/Endham 111 N J. Super 67 267 A 2d 325 (App Div., 1970), |eave shoul d be

IlberaIIy grant ed G bson V. 1013 North Br oad ASSOCI at es, 172 N J. Super.

191 195 411 A 2d 711 (App. Div. ' 1980). Nor should the unusual Iength of

v t|rre that has eIapsed since the |n|t|aI conpl ai Nt in this matter deter a

r easonabl e arrendrrent. P S A v
"[ The di scretl on of the court is to be] exer ci sed in light of the

tfactual S|tuat|on actuaIIy exrstrng at the tine the appllcatron is rrade

N Associ ated Metal s v. Dixon Chem cal, Inc., 52 N.J. Super. 143, 150- 151, 145 A 2d
49, 53 (Oh. Div., 1983). ".Thus,, to enabl e the court to do conpl et e"j ustice,
new natters existing at, the time of fili ng the bill may be inserted, new -

parties added, irrel evant natter str| cken out, and unnecessary parties omtted"

Codington v. Nbtt, 14 N.J. Eg. 430, 432, 82 Am Dec. 258 (Ch. Div. 1862).

- See:al so Jersey O ty V. Hague,b 18 N. J. 3584,‘ ‘115' A 2d 8 (1955), "for mal amendnent s

~inthe prayer‘ of thebill, to neet‘ the exi gency of the case, will be made

up to and after t he fi nal heari ng."' ‘Codi ngt on, supra, at 432. It is t‘he very

passage of time, in IightA of the protract ed procedural history of this
litigati on that makes it both necessary and equitable to nowj oi n the pI anni ng

board as a party for the Ilmted purpose of securlng for the plaintiffs the

>

M.

relief to whi ch they are anply entrtled under the renand order in Nbunt Laur el




The planning board's status as a nécessary party under Rule 4:28-1(a) is anpl y
denonstrated by the Arended Oorrpl aint, the sup‘porti ng affidavits, and
t he argurrents in th| S I\/bm)randumof Law ‘The necessi ty of tenporary

'_restral nts |s equaIIy dem)nstrated by the pattern of tndifference to

its Munt Laurel obli gations that Piscataway has shown.

Dated:” May 1, 1984
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