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PH LLIP LEWS PALEY, of full age hereby certifies
as foll ows-

1. | am the Township Attorney for the Township
of Piscataway. | have represented the Township o;‘ Pi s-
cataway in this litigation since the remand from the Suprene
Court of New Jersey, and | served as trial counsel during the
seventeen trial days of this matter, between April 30, 1984,
and June 1, 1984.

2, | respectfully submt this certification in
support of the application of the Township of Piscataway to

suppress all testinony adduced from Carla Lerman, the court



appoi nted expert, and other w tnesses, regarding the use of
and application of what has becone recognized as the "con-
sensus net hodol ogy".

3. During early 1984, following a status confer-
ence at which all counsel were present, the court determ ned
that, anong other reasons, 'the interests of judicial econony
and adm nistration would best be served in this conplex
proceeding by arranging for a conference with the planning
experts anticipated to be offered at trial by each party to
- the case. Presumably, the court's thinking was that some
consensus mght be reached by the welter of planning experts
regarding a determ nation of present need region, prospec-
tive need region, appropriate population data, and alloca-
tion formulae for both present and prospective need.
Accordi ngly, counsel ;Nere advised that an initial conference
was scheduled by the court (if nermory serves, during late
January or early February, 1984) and counsel were requested
to insure that all experts expected to be used for testi-
noni al purposes be present at such conference.

4. I have a specific recollection of i.nquiring
of the court, through its law clerk, M. Surenian, whether
counsel were expected to be present at the initial confer-
ence., and | recall M. Surenian's advice that the Court:
wished 't i ATl SoSAST™TCEe bHlp The pabtiast per t sV

imicipality attended the imitial



conference:—no-municipal “attorney ‘attended —the—subsequent -
conferences. ™

5. Three conferences of the parties' experts:

took-place between late January or early February, 1984, and
early-March;—1984. The testimony adduced during this trial
has indicated the scope of those conferences. At no tinme
was | aware that anyone but the parties® experts and M,
Lerman had attended any of these neetings.

6. On Thursday afternoon, June 21, 1984, |
learned for the first time that I%nngith_Mei &erv_Esg. and-
office—of ~the Pirbttc==Xdv"K'"e “of—the State of New dersey,
agggg&g}y*ﬁggigipatazt:i—n:atjﬁam:*ﬁmrﬁf‘:mﬁ:E@é%’é‘f::‘
ences, the-third., Although M. Miser represents no party
in connection with the instant litigation, he does”represent-
the- Office —of —the  lic Advoeatenin analagous—litigation
involving a nunber of Morris County nunicipalities, arguing
for .the invalidity of a nunber of nmunicipal ordinances, on
the sane bases that the répresent atives of the Urban League
(now "G vic League") of Geater New Brunswi ck have argued in
the instant cause.

7. | confirmed that M. Meiser was in attendance
by speaking wi th the AsstsantrTo’xisti I Planner~oif Piscat a_\Re;y
Township, Richard- [ia, who was' present—at that confer—

~ence. M. Scalia informs ne that M. Meiser took an—active

- 3-



part—in the discussions,—arguing forcefully for-and—against:

certainpropesitions offered by one or-anotherplanner I

further believe, although | have no firsthand know edge to
support this belief, that "rs-Mjts”rcta”z3sie<|-" be present-
by Carla-Lerman”i it " theCourt*s knowledge, purportedly to
reflect the position of the Ofice of the Public Advo-

cate, which position, arguably, was deened to represent the

*

"public interest”.

8. As to the question of "public interest,” | have
previously argued at trial that neirt_h_e_r_ the Court nor any
litigant has a monopoly on the phbiiij(liziétheg;éjj": As a
muni ci pal representative, | find it nore than di sconcerting
to have plaintiff in this case identified as representing
the public interest, the builder - plaintiffs deemed to
conmport with the public interest, and to have a nunicipality
operating under a denocratic form of government which has
utilized that formof governnent to develop its resources in
accordance with the publi.c interest considered adversarial
to the general welfare. How a public body cannot be deened
to represent the public i nterest escapes ne. | daresay that

the citizens of any nunicipality feel that their nunici pal

* R

Appended hereto is a copy of several pages of the
deposition of Geoffrey Wener, a planner, taken in the
Morris County litigation. M. Eisdorfer, serving as counsel
in that deposition, contends that he was asked to partici-
pate through thernfervAirt+niizi o[ hB*"trr+> see pp. 21, 22
of the attached transcript. ’



attorney represents the "public interest"” at |east as
effectively as any institution, agency, or private corpora-
tion.

9. More to the poi nt, however, the participation
in the consensus conference of an attorney-advocate whose
position, for all practical purposes, is substantially

identical to that of the plaintiff in this case, creates a

‘results: | T D
Ha&—any nvu*XeXpgz"st to ErJTe riJ-nvolved in any
Mount Laurel litigatiorChar E cHpHEi2 3 in any portion of the
pl anners di al ogue, w thout the prior know edge of the
plaintiffs in this action, plaintiffs wuld have undoubtedly
(and properly) objected to that participaton. Plaintiffs
would be legitimtely concerned that the results of the
pl anners conference would have been skewed by a rrun'ici pal
advocate to provide some greater weight to the position of
the nunicipality than planning analysis would suggest, in

the abstract. a

10. Dealing as we are-in a relatively novel
di scipline, that being the neecTVo develop a cogent fair

share methodology to effect an achievable result, the

participation of any lay (i.e., non-planner) person, parti-

As to the requirenent of inpartiality, see State v.
Lanza, 74 N.J. Super. 367, 374 (A D, 1962), aff'd 39 N J.
595 (1963), cert. den. 375 U. S. 451 (1964), see also 95
A L.R 2d 391.




cularly one who strongly advocates a particular end, cannot
be said to have had*~olirl5=rainl matz"£f Hnt . If nothing else
denonstrates this, the very results reached by the final
consensus report of April 2, 1984, providing nfumbers—-sub-
stantially irr~rx"""srzaoSz"whsttr”i Brarryr for one, teels
appropriate® achievable, and reasonable for itself suggests
some __anti-municipal biasi Certainly, no plaintiff during
the trial seriously contended that the nunbers should be
hi gher . Al builder-plaintiffs were content to rely upon
the consensus report; none presented an independent expert.
This bias is further denonstrated by the testinony of Allan

(\\A Mallech, plaintiffs! expert, during Piscataway's conpliance
‘E hearings, rendered on or about June 30, 1984 when M.
b
\\ Mal |l ech testified that the consensus fornula was devised to
|

produce additional h‘housing units, and to insure that no

) "‘; possi bly neet its prospective need obligation, regardless of

\ its existing housing stock.

11. No recording or verbatim perpetuation of
the conversations held at the various neeti ngs of the
pl anners was made. I have no know edge of any direct
substantive communication between the Court and the parti-
ci pants at any such neeting? | ascribe no intentional
inmpropriety to anyone. As |awers, however, we are expected

to maintain a continual surveillance for the appearance of




impropriety: the appearance itself is sufficient to cause
professional censure and reprimnd. The presence of an
attorney-advocate at a neeting which, by court direction
and limtation was to include only planning consultants,
reflects an appB“rai Tcs"Sfizimprapri~t”* and lends an aura of
partiality to the entire prbcess.

For this reason, | respectfully urge the court to
enter an order that all testinony relating to the devel op-
ment of the consensus nethodol ogy be struck and to take such
ot her procedural steps in accordance with that order as may
be deenmed appropriate by the court.

| certify that the foregoing statenents are true.
1 amaware that if any of the foregoing statenments nade by

nme are willfully false | may be subject to punishment for

/ /7 . ’ ' ///7 ’
4 //xm Avr Jiloy

contenpt of court.

~ PH-LLIP LEWS PALEY
DATED: June 29, 1984 "
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you discussed (L v;tth other Lhai, tha 22 persolis wio

am naxn/d in the conaensua report?

'A T Lbalievii r also di-JoHMa it \iith persona in ny

effice. | | .
g And wnnt particular jjiirsona N« you

diséuas it vith in youv oilico-. what arc not; naned as at*

of the 22 because | uiid*retend i!r. /"beles is one of th*

22 also?
A That's cor%>cc. | telieve Kichard Price in A -
haj or -

0 " For the r*cor«, llr* Fj0i3«r is an

attorney involved in fchia cr3o. I« that correct? Fra*

v e o . onas b e ——— e . % e

the Public AdwdKBAKes 0% fica?

A That '. _q Corrc_<’l» -
Q : Aml Mr, Blarral«lr# vbat wan hir function

so that you consuit;Grt Wltn hln on thln COmsvie* us.

methodolony?

A I*n an ftxywrt witness in n?voral casea in which.

ho in th« attoruay for thx« ilaintifr.

Q r'ow, uiry c™ud you indicate ti; ire

it + e 1 s e e S

whether Mr. Kladorfer or Mr Ktisor or Mr. Dia<?a'!r wire

involved in the cace t'iat vv, btirrf hear* vhir-i T

VMRSt S LS @At marsm i e mieen et vt ee et ee mimee 2 me eeeeie e e s e W

T e e e

hellcvv was o Urban L"dGivs casr before Judne

fernantelliz

A 1 don™" believe thev varticipacad.
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Q Thay wer* not the attorneys that had

retained your CrVir': <j3 In chnt partlcular caie?

A \'o.

Q AT, aft*r th> discussions that you had

S ——.

wth M. niacfat<cr, Kr. I\/al aor. And M. !:isdorfer, did

'you go back to tJ o] cons Si sun rvsetlnas with other things

. . ete e e o 1~ o e S et ot S 118 TS A 4 80 S e SO0t e im o S S b = o o e ame - A —— —

in mlnd or qur'm*qf-iom tAiar they had criven you?

A The bul>: of thr» dlscunaions that we had ware

around thf» tim*i of th«- third and lant mfteti.n<T and If

e et e e et = b A TRLL 40 @ e e e B -

can*t aav- ﬂ"hzjr‘r “went JTAraMweith- ar;j'f*ftmrmew . Aa a

— e .. - -

resul t of thos*! disnn—i'rsionK | thi nk t hat *rlrhapl nona

of thf» reservation** ty»¢ | hnd wore, you know,"

confirmed or validahad W tholr n;vipions an¢ sira of

tha pogitiva ftj’?/\lmgn T had about thO n«thodoloqy wore.

also valldated bv thelr 0'\h*inm.

0 "Did yon «@nk any adV|ce with

reference to tMa czanB«in—su«i nrtthodologqy from any othsr

attornciysi? S

A | don't believia so, no. .
Q =~ Wb wW&E tlio attorney that waH uaing

your ne»vic(Qa as a vjtncv.n in tht? Urlran League caao?

A Carl Hisgaier.
0o W' t-he™ nivf direction Ly Judge
Skillnan nivf:n to you on ;i ".ipeciCic basis ao to vho

uhoul<! develop thiu j*nrtifzulnr rethodnlogy?
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" Wiener - croua ' - 20
' X)U\ T say Skillian g Ferpentalli?
’ A T tilink von s-iid Skillmar. «
3 .
. G ' | rein rar;a.ﬂm:eili.
. fc. 1 don't r.lnall any apwciflc .instructions as to
A | who Hhould parhicii. n* in th* csilosricrt of thin
7- irothOf'.olorjy. Tho per“on™ vho ntt»»nfl«’l vho wére I
. think fil\, you know, *:h»ro in ordor to contribute their
o larticular insiqitt.™ <vibsl «y,i’?l’*".iads» Kowiv«rs | believe
' whan it cane down to «i rat*!«ir of polling the group*
0 only-pr | wmrers—wera-included—in—thapolls,
- Q 24 rlid tha professional p]'am‘e':rs
1_2 vho vfir« included ii» the ~ioll include J'. Mal.lach'?_'
BL A Yort, tiey did, IR
g © 2ova vlerr *"h any oth«r individualh
B in tliat list of 22 -persons, vho ars not profsrisionn!
0 p{anners I_icinaod in the f>hat« of Vw Jersey if you
o ' know, air, anidg ‘frore Kr. 1'allnch? |
18 A | .1 roilly <ionr. hfly-3 an/ V.nox*lcdge aa to how
n nany of these- vjeool** or \.;h’\Mi’\r any arti or zZrn not
20 .
licenaed profoncsional slanrnara,
21 ' .
£ \lam anyones #)xx sside fron th» 7.2
“1 sersons who ars r.ad in' the cornnnsus Hichodsiog:
= rUsOrt Droodint of, the Etims that rhe develormertof
* this crhoddloow wes discwerPls
o5 —_ e ot e e = ,
A Foarates ov.li«r thar chore ligred?
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) G her than those |i sted.

A | believe At the last neeti ng, Ken Meiaer and

Steve Eisdorfer attended and participated in discussions,

but di dnt part|C| pate in the poll3.

—tem %e Bt e R 4 e s e et

0 So M. Meiser and M. Eisdorfer were

‘present at the neeting \Nhl ch took nlace in Judge

Serpentel |i *3 court roomin ord* to discuss the devel oprrem

o e ot o e+ o mm s v v e m—— b = r-—

of this consensus metllodolcgy Is that correct 3ir?

A I belleve — ray understandlng is that they were

w;&itﬂmﬁ;f“£s=pl Atel+si+] itBzs3i rWrES=:",

— -
- —— e ——— e i et 4 e

regard to the devel oprrent of this nethodol ogy since it

was seen as something that did concern the interests of

| ower income persona throughout the State and M. Meiser

and M. Fisdorfer are Public.Advocates to reprnsent those '

i nt erests. ' . -

Q So, could you tell nme who invited M.

Mai aer and M. Sisdorfer to attend the |ast meeting
. . T« .
during the tinme that the consensus nethodol ogy was

di scussed?
A | don't have any direct know edge.

MR. FTSroRFr Ri M. Vecchio, | can

make a representatron for the rncor<2 if you d

—————— e & . . e - -

like. Let mo just represent for tho record that
Hirect:

Ken Heiser _and | w«re t.her-2 at the

fm&am pn;ne_aﬁf*;ﬁf

o o e 1+ —— - hrame - aSe Ny ———— =i ot S § -
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MK. VT'rCHini  t/oulrt you indicate for
the rr-corn, Mr. } indorffir, i;hi»thor that
invitation CVP at t"¢. sole bohaat of ~que

Serpentelld or did nnyonn from your office
including yourn'jl™ or **r- !"eii?tr maVe firat
contact with Ju(lla« fJ*r*-ont.dli with reference

to this wjtt"r?

MR. FISDORFFR:  Thl«d initiative ewe

- e e

from Judr rs fJero-ln telll. I{rmrm

i3 I

sorkcitm¥—7~l- vnsiavd~specL£L6"ﬁf‘*v—

—
ﬂ%kﬁ%ﬁ*&#ﬁﬁ-ﬁﬁjﬂ’\lrlLSI»IIESBII jabuJe£3l-~Mit meating ]

BY MR VEratiot

0 - Mr. |*|em*rr do you hnov whether any of
the-othar" m:m_r N m,'_dﬂm*or any

of tlift Plaintiffs involved ir. thls prrtsonfc I|t|q&t|on vi-re

e e s s aa s en b om kw0t imm eme ommate. . s PO mn e e e e s e S Cme e Genim eSS & e b Al mmes e e o

i nvited at any ttno by anyona to*attend any of thooe

— e e b e e e e e e 0 Tt e v o S o - vo—

parti cuI ar nnt|t| nga vvher ein the con"f rrsurj r.cthodol oqy vaa

Eoasmasndiebenadubaminbt .- ———— .- o > S - ——— e v ¢ vame y
- R e e menas e mesia Coewees -

di scussed?

A Mot—ko-myhrowlsae,
0 : ?.nproxirct”l *'_. how | ona \:r.s the | ast

PG33i on at V\/m ch M. Malr cr ani M. F| s"nrf*>r wnrn

proaant?

) T thln* i VT Tt 'meg:m;

—— e -t s b em—me— e eea o

I/]'
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) Wi thnt in t»=> norniivj or afternoon?
A I btili“vo ir vftn if.orninrr and *arly aftcrr.oor.
atarting around ti\i\, fiﬁi<<?hinn up around two, 2:30.

o} 1 B«R, Tho i~neting Kpfore. that you hall
missed, correct?
A That's correct* _

t) Md you T.no “hov lor.g tli<! n-cseting thn’
day vafore lasted?
A o, | ~.on't,

reecinr, that .you attended#

-

how loner <lid tJint la™t, sir?

A . | beliovf: that on<i r,tr.rtod at nia« end v=nt
pretty nuch ill «ay until n)out four or 4s30.
0 - Jovry during the timu of the third

nept.inc, did Mr{. Kisdorfc-r shrt/cr Mr. Meiser TEkE anv -

CWW%H rzﬂfw{—«shcfrxﬁ~ ey "r*tjmdnjzﬂl

B e e T T R

A Yeu,. they did,

G Do vou recall v»hat, if <\ny, comwer.ts

P
2T L

they made? and rinsirpaun th«. persons* that made_ fh»

oomr\&nt end rneg r-are..

0. thv 4>x(\r1(>r» to v,hen it vaa rapwle

A T anon tr- rf odII t* It Vs t1|r’> liavn a dlno\le*lon
stout thn adamace o tle 20 TEresns atfugtnent factor:

fmlﬁoﬁfimi mﬁﬂtﬁgﬁ% .:ttgifr&fﬁr vaf‘wt%vv

- - s = — e e s ems o e s mcmm o nes —— - i e ——— e s

corment that he f«l t it vrai -veryrptCessarys

——— ——  — - 140 B memamt et Mo amem Ssees

0 T@, tho crirnivi*-, 1" fac*-, -that it “ns

. __m_insufficient?

«._A.
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0 - Wi thnt in th* nornlinrj or afternoon?
A | | ole€s] i«vt» ir vpn rr.orniurr and tally aftcrr.oor.
ntarting arounr! hen, fiﬁi«?hino up around two, 2:30.

0 1 g«R. ft-o i-netint; )brfore: that you bal
misafl, cermet?
A That's correct,

q pid yoAu ):no" o lor.g th<! nf-eting the
day I'.oforc lastncl?
A o, 1 'ion't.

Q j>x\l {.rb- rirHt roer:inq that'you attended,
how lonqg rtid f)int AN, sir? ‘
A | beliovf! that at+ ntp.rtfsd at nia.i end w-nt
prett/ nuch T13 “ny until nVout féur or 4s30.

0 -~ Vlbvr, durlng the timu of the third

neet.ina, did Hr_ Klsdorfrr ePrt/cc.r Mr. Peiwermke:amg

A Yes,. they dld,
G Do vou recall 'what if any, conber.ts

T TN §

they mdt and dr- surjllsco <l portfoa’7 that rnade- rh»

. f e e ce s e e s

comn&nt and r.iv—i rar-.. 'o’\ thv satrios to 'v»hcn it vao fsade

A T acr» tr- recall t).nt w di"? havo a dlncun"lon

atout thio adaanaco . ‘ mm.nffae#—ﬁﬁ

forroallscacion wmoed —ard f_mmmmz T%ﬁ‘ﬁﬂ?hﬂw

consent tliat he f<<||t it *'anfm?ffﬁﬁ%&rhrr’s‘?

———— <+ e+ ——— - ¢ — -+ %8 P4+ LRSS et inmeae s\ Ss | wmem SCsse o

i Han thn copmaos, {9 fArf-, tvant it vas

innuf ficifi'it?
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A I btli*ive> hi<\ opinion vaa If la Insufficient.
N T 2,

i hscc; *]imnt thun to the conponsua
net hodol oqy aad during that poriod of tine you di 56\153;?<i
the matter vith M, \:i2Inrf«r, TB that correct? |
A Y«3, | hava,

0 , And aftor ho.g)ii;d that it vas
insufficient durlng the. consensus rzat‘t.mdalog:y honﬂngs,
you subsequently in tin3 fr«-o car*?_no vit>\ thia fifth
Blr>.at<on factor. JH thnt correct? 70 the? consensus
nmet hodol ogy? |
A It was sul:sequent to this,

n Mo, atd M . Mxigery @ma}:0 any iei” p rts

R - - e R — s . v me— - Mol ot i e =t ————

during thv tinb» ©f—the rentensus—kearincs OF neettnga

*hat occurred?

A yor, hw did. :

Q e o d you indicate to nr v;hat
cormentk Mr+ Me 5_5',.,‘_,: ',,_»a,“i',:,? Q”"* i e s
> 1 reallvy "icn't recall .

T s»\t ho r.id <;.iincurs tiw consenaus
thh("érlotl\;-7 o o T e e s e
: "o cartaisly et Erritar ani SISANAA EeFERLT
':’311' A _L; ’

n_;;' (> th'». coritenaus rothadoloaqvy, Ts that

correct?

P e e m——. ® i v — ———
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Wioner - croB.i o . 25
A That's carraac,

T—_ —Am'.f.'n-l iN(\ tV.: cehedr parting tl. At "rure
nresent | B : &L—‘:w";b;’
thm%r:;%ﬁ thar”aer;'—{"f’;VV Knssrs” Klgrlc;;}-; é’ld )
RTé-,;ero e
A . Caag 'ﬁ*&m}—samej?rjﬁn' te

0 ~~MWWI.V.IV\;*“I—|"stan*mlln”.rnl-Jnn, sir, did they pay
attentlon~ when tt;« rmwo f:ﬂ-;\fl'mﬂn Opo|<<<'>~~ ) o
r For the no”c. part VEB, o

’E)mv-wmw;nd ver"H th”~re c—bmv people th*t for the

nost pnrt didn't?

p T tellevr (.

¢ prd coxild von iiirilc.itf* vhich onaa

——————
- acos o

listener! and whtrh MOJ?I\/I dian't haned upon your

S S0 48 M i er St tm = e ereee e ¢ = ——m S e % e e e o

o%anrvar*on + of FpA third noostihn on the

congnnaue revhndnloav?

.o o

A I ro.nWy couldn't. It v/As a larg™ 'Trour.. Thra

R T

- . vere titren vheJ "venple “von Vnow, vw<5 not as

s
attentive.
DA Ceirlrt T<omni listnn?
A Y., | hc-linvo shnﬂi{’r‘.ﬂ.‘] T
o Mwvi “Jr.r;gvl::;/"?\u'l*. to th* a'r>rastP th“‘

worn r"|/\-"k*.hv Mogaqya . FimSCFfrr «rt Ar. i/\l««l-. TB that

correct?
A | r-oliavo «o.
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W A* wo] 1 an tho comriPinti that w=? rade
by oJueryor.a elua?

A That's correct.

0 *ni* fiver/onc'fi rovvcntH were considered

;uito carefully in th-\-dev*loorcrnt of this particular

mat hodol oqy. I's that corr'-'ect, sir?

A V?all, | believe that on tMa rf™7ort that Carl a
German prepared, datod April 2, .iy"i.cnt.*m that really
refloétn the ofjinionn of the* r”r”oni listed or; P>;ae 1 of

that report. TCS*AfrtrTili55E%0: 3%; "it—the aoinions 6f

Mr. Eisdorfsxr and FMr. Mailaer Usars incarporatad inko A

surmary-of the-conscaw|mt :hodoloove -

Q Can you tell jn?, sir whose ocinions if

‘thoge two warr» non included in tho consensus hsthodolo Yy,

could you t<|II Jre «ir, wha particulnr opinions wero, in

Cact, included and which ‘particular o*tnio®s of vhafc

persons were oxclnd«d?

(Ls —that A ﬂthOr‘V’who n'xnrcsm.d an opfnion

A Ky s

. i me me s et mpmemesa——_ - . ———— —— —— i -— -

wore—taken *fﬁtzf_“c’b'ﬁﬁd:fﬂnr dn the devae l“ﬂmer ‘foﬁ*:?

‘fina%ﬁ:n:mrr:

0 Tncluiino tho norrenta of Mecar=w, Melsar

AR T

AR

F

A '‘Jo. A2 | |unt ntatnd T*n not rrurv t5.~t thNirx

e e e - © e e - —— e —— oo o+ e T T ——

opinions ftro rofl~ct™d hcmp5>>> **v aren't: aK: "N thn 2?

F R R S s

rlannera and houii nn nypc.rtn th|t «ro listscl in Ui« report..

———— e e s

e A —— + — ——— S % o e ——————e— = o - e

3

5 558 ok

-’

3

<@
S




