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I. Introduction

The Township of Piscataway has filed with this Court a "Post
“Trial annrandum’ whi ch purports to comment upon "An Anatysis of

. the'Freehdtd Townshi p Mount . Laurel Sett| ement Proposél: The Problem -

~of Fair Share Credits" (hereinafter Freehold,Report),,authored by
~plaintiffs' expert witness in this case, Alan Mallach. This report

.Was prepared‘and'fited‘mﬂth the Court in the context of M.

_Nhltachfs appOintnent’by‘the'C0utt as its expert in EQELLQQQ-’

Planned Communities v.'Towhship'of Freehold -- a case in which

Freehol d submtted to the Court a proposal'td settle wi t hout ther
_extensive and protracted tjtigatioh which has transpired in the
‘matter §jt> jucHce bet ween plaintiffs and The Township of~PisCataway
since 1974. | | | | |

Despite the extensive history of this litigation and the
deficiencies of the ordtnances,of the Townshi p, defendants cont end
they are entitled to "credits", "modifications" and "adjustments"
to reduce, and in fact aboltéh; their obltgation to prdvide'low and

moderate income housing under Mount Laurel. These assertions are

.allegedly based on the Freehold Report. 1 This brief and M.

;_IWhiIe the Court ‘granted the Township of Piscataway perm ssion to
~respond to the Freehold Report, plaintiffs submt it is too late
~.for Piscataway To attempl to reoRen the record and make additional

factual assertions by means of the vehicle of a post-trial
~memorandum  However, given the nature of the factual contentions
~made b _Plseata\/\/aK/i plaintiffs have had no alternative but to file
the Aftidavit of . Mallach and to affirmatively respond to the
-nmatters raised by defendants in this Menorandum
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‘Mal | ach's aftidavrt~WtH show that defendants -have not met ‘their
“burden of establishing entitlement to such reductions. - The
deductions sought by defendants are not accurately premsed on the

fFreehold Report proper pIannrng consrderatrons or the evidence in

the record of this litigation.

For ease of consrderatron by the Court “this anbrandum wi | | i
follow the. order and format utrlrzed by the Townshrp of -Pi scat away
_sand connent upon eacb i ssue rai sed serratrnr |
1 .IIﬂi' Credits

(A) 2400 Gar den Apartnents and 1200 Single Famly
Resi dences |

In the Freehold Report,'Mr. Mal I ach specifies that a "unit

which can count as a credit toward a comunity's fair share

~obligation is one which can legitimately substitute for a unit that

woul d otherwise be provided through that community's Mount Laurel
compliance programf’ (FR, p.2)(emphasis added). He stresses that
-a net. increment in the housi'ng stock must result. (FR, p.5). This
net - increment in,the'pool of sound housing available to the |ower
,incone population Can»result either by new construction, by
‘_rehabrlrtatron of a substandard unrt currently occupied by a | ower
1:|ncone household or at Ieast |n theory; thrOughfthe fiItering |

uprocess i e j; when a household nbves from a substandard unit into
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~-a sound unit L@i,previousfy"available to lower income househol ds.
(FR p.5). ‘ | | |
M. Mallach concludes that the most obvious legitimate credit

s forvhousing:COnstructed or rehabilitated within a communi ty

‘Sjhice 1980,vthé date of the-census;dafa_mhich is used to calculate

‘fairVShare. (FR, p.8)  Significantly, nowhere in its Memorandum

does the ToWnship of Piscataway contend that the 2400‘garden

;apartnents or fhe 1200 single'fanily residences for which it seeks

- a "credit“:mmré constructéd or rehabilitated subsequent to the 1980

cut-of f date. _Nbre-inpOrtahtIy; there s no such evidence in the
record. As M. Mallach's affidavit shows, no nultifahily units
~have Dbeen constructed in Piscataway since 1970. (Aff. Para.'12(b),
p. 7). | | | |
' Wth respect toihousing'constructed prior to 1980i'Mr. Mal | ach
determnes that an award of credit must be grounded on the prem se
~that filtering'does'contribute to meeting those housing needs.
~only if filtering exists and i's a signifjcanf factor, can one
assume that a unit_bécbning available in a pre-1980 housing project
»_is part of a proceSS'resuTting in a net increment to the Idmer
~income housing'stock (FR, pps. 9-10)."It must be uhdekscdred t hat

~ he Specifiéallyvstates in the.Reporf that : "tﬁg sithple\gex s tence

©EJL® ™t ptially affordable un|t, therefore, is not of great

- f-\]
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significance.” il£* ® P- 1°) (enphasis added). It is, at best,
- only to the purpdrted'exiétence of such units that the Township'of
’“Piscatawéy‘slcontehtions relate. The st andar ds which M. Mallach
~sindicates must be dennhstrated by the -Township have not béen met :
(1) 'BeConés avai | abl e during the fair share*peribd;
(2) Is.oc¢upjed,'mhen it becomes available, by a | ower
i ncone househdld,_ﬁho IS spénding no nore thén an
'appropriate'share of its income to-live in that unit;
and} | : o | , |
(3)  Exists within a market in which additional units
~affordable to lower income households are being
Sihultaneously made availéble through informal
increments to the housing stock after 1980
(FR, p. 10). | o |
) The. Township of Piscataway merely states in,its anDrandum in
a conclusory fashion: "Nearly.4,000 garden apartment units exist
withjn t he township;vnot less than 2,400 of which are currently
'affordable by moderate income households. These affordable'unrtsv
are substantially oCcupied by IQwer i ncome householdsj'..ﬁA (DM
-~ p.3). As M. Mallach indicates in his Affidavit, 1980 Census data
e does not supbort this;unSUbstantiated bl anket statehenthof dbes'

fhe record in'this case. (Aff. Para.8, p..435);"Nbréover, the -
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.defendant does not allude to, let -alone establish, any of the
ccriteria (1), (2) and (3) set forth above. It is to be noted that
M. Mal | ach expressed a serious question about allowing‘credits for

~.pre-1980 private mar ket affordable housing in the Freehold Report. -

'.(FR, p. 10.}.... He foUnd such a credit to be an "i nherently unstabl e"
sorutron to lower income housing needs even if»the criteria were
established'(which rn this case'have'nor been established) in the
absence of means to ensUre'chtinued'Iomer income affordability er
occupancy[ M. Mallach, in his Affidavit'(Para 8, p- 4- 5) clearly
i ndi cat es that the existence of a rent levelling ordi nance in |
Piscataway does not provide the requisite assurances. Accordrngly,
-since the defendant has not satisfied any of the bases outlined in
‘the Ffej2fu)l~dJRe £Qt, credit for the garden apartments should be
‘~disa|Iowed by the Court. It is to be noted that no credits for
such units were reconnended by M. Mallach in Freehold.

The same situation is true for the 1,200 srngle fanrly units
whi ch defendants claim as a credrt. Again, only an assertion is
. made that: "Approximately 1,200 single famly residences in the
Township are af f or dabl e by low income households'* (DM p.3),
- withoet any -evidence provrded,whether_these units are pre- or post-
1980 unrts. “Even nbre>significantly,»if pest?1980 units, there hes

been no evidence to show Whetherdthese UniIS‘are (a) available for
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Apurchase at the present: (b) would be affordable, if available, or
~(c) woul d bé pur chased byilower income households assumng chh
affordébilityl Thisvprovfdes another instance where the data
~supplied in M. Nbllach's.affidavit (Aff. Para. 9, p.75) | eads to
the opposite concluSioh. As akresult, the 1,200 singie féMly
“residences alsoiprovide no basis for a credit againstlthe fair
share of Piscataway. |

B. Group Quarters'

The f.ieehoXd Reffrt provides no justification for defendants
to allege”that credit ‘should be accorded for dormtories, single
sstudent apartments and famly housing units of Rutgers Universify
(DM, p.3)  Lh point of facf, the Report argues against the

“application of credits for such a purpose:

"AIthou%h they are a part of the population, there

are good reasons for excluding the institutional .pop-
ulation from the fair share calculation, as was done in
the Warren methodol ogy. ~They are, for the most part,
dependenf for a substantial part of their survival, not
only their shelter, on others, and in most cases some
form of public entity. Furthermore, their accommodations
are not provided (as a general rule) through a marketplace
process, but through the intervention of public or private
nonprofit entities. Particularly to the extent that theYr
are public facilities, it is likely that the provision o

- such institutional facilities as indicated above has not
been significantly affected by.nun|0|ﬁal exclusionary

- zoning or -other land use practices, which is the issue at
the core of the Mount Laure2 -decision, which in turn is
the starting point—of ThFS~entire discussion. (Footnote
omtted). The fundamental inconsistency between the



notion of credits in this area and :the -essence of the fair
share obligation becomes apparent if one bears in mnd the
~underlying principle behind the granting of credits;
namely, whether the unit in question can readily be
substituted for a unit in the comunity's MEMLI_k®! £l
compliance package." (FR, p. 11). - o

~The record of the trial of this matter provides thé data in
isupporf of.plaintifféV positioh that such group quafters,do not
constitute housing for purposes of fair share methodol ogy or the
census of housing. o ‘
: 'HOW@ver, the record does rut reflect an adniésion by M.
, Nhi[ach or the:plaintiffs~that "plaintiffs did accede to a credit
A,fo Piscataway'svfafr share number, répreéenting theA348 fam |y

units ...t oas assérted by defendants. ~M. Mallach, who testified

as to this issue states:

quhile.acknowledgin ~that these units m£ht

e considered fair share credits, plainfiffs

noted that no evidence was submtted as to the

extent to which these units were indeed occupied by

| ower “income households, so that no basis was offered to

determ ne how many, if any, of the 348 units should

;ndeed3b2)con5|dered fair share credits. (Aff., Para.
Tp3-4), | _

. "fIn the absence of such evidence in the record, no factual
basis exists for the Court to conclude the 348 units are to be

_credited against the fair share of Piscataway. .

©- 20% Vacant Land Facfor ' , ,
Vihi | e def endant s place their contention regarding the 20%

factor under the subheading bf "credits“, they seek to have the




~ Court totally_disregard application of 'this factor on the grounds
‘that since Piscataway has insufficient vacant developable’land its
'1app|ication-is'"inappropriate,ll' (DM p.3). The 20% vacant |and
‘factor was estabiished by this Court in AMG as a part of the
met hodol ogy and thus serves ésnan integral element in its
' rnplenentatibn.-Such a wholesale elimnation of a crucialypart of
‘the established methodol ogy should not be accomplished absent
- objective evidence in the record which directly provides a basis as
‘.to support a deviation df this nature. Again, a dearth of evidence
 exists in the record to specifically support the necessity of a
modi fication of this magnitude to the formula, and-defendants cite
none in their Memorandum (See M. Mallach's Affidavit, Para. 4
‘through 6, p. 2-3).
11, Modifications?

The defendants argue that the'Court shoul d apply the
~modification- of the methodology adopted by Judge Skillrnan in the

Countryside Properties, et al.v« Mayor and Council of the Borough

of Ringwood, et aK decision. ~That modification consists of-

altéring the method of determning the present and indigenous need
. more accuratelyvto'reffect in a different way the percentage of
- substandard housing that is actually occupied by lower income

households (FR p.21). Contrary to the defendants® assertions, M.

‘Mallach in his repbrt regarding Freehold Township, did'hot "clearly
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'suggest that this modification be adopted by the Court" (DM p.4).
oM Nhlfach stressed fn his attached affidavit that the .
tnndification shoUId,not be adopted without first naking a full
evaluation and conparison of the alternative methodol ogies. . (See
Affidavit, para. 10, p.5.) Even if the Court agrees with the
'defendantsllconténtion that the 82% assumption [82% ofvsubstahdard
.housing Is occupied by lower income households) is invafid,’the
~ Court woul d bé4ill;adVised to adopt an alpernative percentage
figufe without first conduct?ng a full -evaluation and comparison of
the nethodologies. Afso; the Court should'require thé def endants
to show bofh why thé'BZ%>figure Is invalid ésvapplied to it and
what the percentage figure should be. It should be not ed that'the-
defendants failed to raise this issue at either the trial or the
vacant land hearing. The defendants should not be permtted to
raise an issue after the triél has'run its course. Moreover, even
| if this "modification" were to be utilized, Piscataway still is a
| Idng way from heeting»its fair share. | -

V- Adjustmentsto Fair Share Other Than Credfts

First, it should be noted that the adj ust ment section of the

- Freehol d RepoLLgiupoh which‘the defendants rely, was prepared by,
M. Mallach pursuant to - a proposed settlement of the Iitigatioh~in"
that matter. The only adjustments recomended in Ihe;Report

concern adj ustments awarded in consideration of Freehol d Township's



food faith efforts to bring -about a settlement and achi eve
vol untary conpllancefin'the face of Mouunt Laurel [litigation. That
~was the cOntext in which M. Mllach's report was witten and it

woul d be nisleading‘po contend that the character of the instant

- natter,approXlnateS thé context'mnthin which the Freeliol dReport
was produced. | |

~ As the Freehdld Repor t Thdicates, there are potentially two
areas of adjustﬁent that exist: The first concerns an adjustment
for thevpast‘non-echUSionary performance of a conmunity. The
Wsécond potentialltrigger of an adjustment is cooperativé and non-
-obstructionist behavior on the part of a comunity in the form of
éfforts to achieve a negotiatéd settlement of the litigation and
compliance with the constitutional mandate of MP-M -k Mile Both
of these serve the sal utary public policy of encouraging voluntary
conpliance wth thé,requirenents'of Mount Léurel

A Adj ust ment For Past Performnce
| 1+ The Past Performance of Piscataway

"The nunicipal obligation to provide a realistic opportunity
for low and noderate inéone houéing IS nof satisfied by a good
~faith attehpt., The _housi ng oppbrtunity provided nust, in fact, be
the substahtLdf equivalent of the fair share.” Southern Burlington

foMi £ MECAANet_al. v. Township of Mount Laurel, 92 NJ 158, 219
(1983). [hereinafter "Munt Laurel |[1"]. "Good or bad faith ...
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[is] rrrelevanr}f 'jﬂ’ In order to make that determ nation, a
.court should [ook objectivery at whet her or not a "municipality has
in fact provided a'realistrc~opportunrty for construction of low

‘and moderate ‘incone housing."  \here theacourt does not find

evidence of sucn anfopportunrty, the~nunicipa|ity has failed to

- satisfy its MountJlaurel oblrgatron 1d. - 221.

A munrcrpalrty attenptrng to prove its satrsfactron of a fair
- share obligation,  or attenptrng to justify its failure hasethe
burden of proof by a preponderance of tne evidence. A "defrnite
presentatron_ofﬁfacts ~nust be made on the part of a defendant-_’
‘nunicipality."-' |¢[ at 223.  Defendant Piscataway has not met this
bur den. | o |

Chief Justice Wlentz's introduction to Mount Laurel II

explicitly states the thrust of the decision: "to provide a
realistic opportunity for honsing, not litigation. ' |jL at 200.
The experiences of the plaintiff in its dealings with Piscataway
-have been precrsely the opposrte of the goal referred’to by the
Chief Justice.  Not only has the Townshrp of Piscataway been a
def endant in‘rhis case for eleven years, but it has continued to

_-generate Iitrgation rather than work towards conplrance with the

precepts of Mount Laure

Urban.League v. Cartillf-i " brought'eleven'years ago by the

National . Committee Against Discrimnation in Housing, challenging




. | 13 | o
jthe‘zoning-ordinaneés of 23 of the 25 nunictpalies in Mddlesex
County.  During the firstﬂtrial, a majority of the cases were
~settfedf or it was déternined that,a fair share obligation did not
sexist. 1d at 343-46;;fPiscétawayATownship-was one of the 23
nunicipalitjes incfuded in that initial Iitigation. EIéVén years
“later, the opporiunity for affordable housing remains unmet in
Pi scat away. | | o |
| Pi scat away has‘continued to argue that their fair share has
“been satisfied,‘and"to contend that their zoni ng ordinances |

m@r9“sufficient  These‘argunentS'mere rejecfed as fér babk'as Judge
“Furman's decision in 1976. |
“ The trial court concluded that an unmet need for Tower incone
housing existed in M ddl esex County; and that the exclusionary
practices of the defendant nmunicipalities was largely responsible
for that unmet need. td. 2 343, '
In particular, Piscataway's exclusionary ordinances included
1. severe restrictions on nobile homes:
2. restrictions/on multi-famly housing;»
3; restrictions not necessary for health and safety,
or required'byZQOOd pl anni ng practjces;
4 .theljhffatibﬁ of'apartnehfs, éfficiencies and
“one-bedroom units. 1d at 344

Judge Furman found that the zoning practices of Piscataway
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were in violation of M_unt_Lauel], and ordered that the Township
-»_take~affrrnat|ve steps to encourage the construction of Ioweren
'incone'housing Such steps could be acconplrshed by utrlrzrng
| ﬂnandatory set - asrdes and density bonuses and pursuing federal and'
state housing subsidies. 1& | |

Pi seataway, along with six other municipalities, appealed

JudgeAFurnan's deci sion. = The Appellate Division reversed the trial

'court's Order,vfinding that the "region" utrlrzed by t he trrm
~court Wasuerroneousﬁ 170 N.J. Super. 461 (1979). Mount Laurm l

reversed the Appellate Division's decision remanding to the trial -
court for:further.prooeedings.regarding regi onal detlnltiom

. regional need, establishment of fair share number, and revision of

various ordinances. l Maunt J-aurel | X» 92 NJ.at 349

Plaintiffs have sought'and been granted restraints against the
“Townshi p, preventing it from using up its devel opable land. .
Restralning Orders were issuedvagainst the Township of Piscataway
on May 7, 1984, June 26, 1984, Novenber 5, i984, and December 11
1984.  Each request for restraints was instituted t0’prevent

‘.Piscataway from violating its constltutional oblrgatron to provrde ‘

. realistic opportunrtres for the constructron of low and moderate’

i ncome housrng © Each was brought agarnst the Township because of
its insistence on grantrng approvals for -devel opment despite the
constraints inposed by its lack of wvacant land. The plaintiffs
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‘have conttnuously been In a p03|t|on of potentially suffering

'|rreparable injury and |t has»only been through the issuance of

festra|nts by this Cburt that the status quo -has been maintained.

It-|s to be noted that Plscatawey s interlocutory appeal with

respect to the restratnts was refused by the AppeIIate D|V|S|on and

R the ‘Suprene Court,

Def endant s* hennrandum reflects a fair share nunber of 3,744
Cunits of low and noderate tncone “housing for Piscatawey by applying'
the AMG hethodology“(ANG Reatty Conpany, et at. 'v. Township of |
‘Mérren, Docket Nos. L-23277-8 PWand L-67820-80 PW (July 16, 1984).
The ANG»nethodOIogy was held to apply to the Uban League case in
the Court's Letter Cptnton of July 27, 1984, |

There has been an extraordlnary growth rate in Piscataway in
the past decade in both enploynent and rateables. Between 1972 and
1982, 16,761 jobs were added to enployment stock, while during the
period of 1970 to 1980, onIy 2,234 housing units were added. td.
~During this period large ampunts of land have been developed, and
sUbstantiaI‘Iand'has_becone unsui table for residential devel opment
as a result ef itS‘proxihity to adjacent non-residenti al
~ development.  (Mallach Affidavit, 5/1/84, para. 5). |

- Despite its assertlons that it is”uneble;to meet its fair
‘share obligation, Piscataway has provided opportunities for

comrercial and office devel opment, exacerbating the need for



nfffordableﬂn0nsfng, yet provrdrng none. The Township'S'growth
“policy reflects'the cavalier attitude of the tonmshlp S governrng

;body and its prahnrhg board toward its Mount Laurel obii gations.

NbreovergPiseataway has not‘nade sincere attenpts to‘revise
its zoning‘ordinances to guarantee realistic housrng opportunities
for low and nnderate incone househol ds. |

The only attenpts by the Township to amend |ts zonrng
ordinances were made |n 1978 when it establlshed a pIanned
resrdentral developnent zone (CXdrnance No. 78-27) and enact ed
another ordrnance to ‘regulate the new land use -- a Planned
Resrdentlm Developnent CXdlnance (Crdlnance No.'78-28). Nei t her

satisfies the requirements of Munt Laurel 11

In order to provide a "realistic opportunity" for the
devel opment of low and moderate income housing, municipal
ordinances must include a nandatory set-aside. ]_d. at 267. (See

A, Nhllach "Expert Report on Mbun.t"Laurel 11 | ssues, ' prepared

12/ 83 - Sectlons A&B [hereﬁnafter"'Expert Report!!].)
A densrty bonus has been avallable in Prscataway since 1978,
but it s |nadequate Cts appllcatlon_depends upon a fluctuating,
. and often scarce supply of Federm' and'State housi’ng subsi'dies. 1d.

at 263. The densrty bonuses are avarIabIe if Iow’or‘nbderate

i ncome housrng pIans are |nc|uded in pIanned residential zones. It -

does not’ provrde an assurance that the Tonmshlp will be able to
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‘meet its obligation to fulfill those'hOUSrng needs. JN. ‘at 217
A nunber of ether najor;flame still exist in the Piscataway
Tommshrp ordi nances, ItEr £iji7V |
‘ 1.f They farl to provrde resale or rental price
controls to ensure that housing continues to
be affordabie to low and moderate income househol ds.”
»r 2. There are no phasing-in requirements for |ow and
moder at e |ncone unrts to bal ance devel opnents.
‘; 3. There are no provlsrons for flexrbrlrty regardrng
'resrdentral mx, non- resrdentrm and open space
| requrrenents, and plan modifications. ‘
4;- The naxinunrgross'density of eight units per acre is
rnconsistenf mﬂth~nﬁxinunrgross densiti‘es for
townhouses, garden apartnents or other types of
mul tifam |y residential development.  ("Expert Report”
’frgiﬁgg, pares. A&B p. B2 &B3).

Anorher,significant'issue s the nodest number of acres ,
presently zoned for planned resi‘denti al developnent.' Pi scataway's

Fair_Share Housing Study» prepared in Nﬁy of 1983 by the PIscataway

;,TommshrpfDivision‘of'PIannihg and Develepﬁent; I dentifired only 164
-acres fer PRD;'_Prerhtiff‘sveXpert, Alan Mallach, in his Decenber

1983 Expert Report-onvNquLtgggLel_il_ Issues i n Urban_League of

Greater New Brunswick V. Borough of Carteret, et al., calculated
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;that only 492 units of I-dw.and moder ate income housing could resul t
~fromso few acres. ("Expert Report”, p. B3). This number is only a
'“'fr;activon of Pi s-c‘at‘awa'y's fair share obl i,gatioh. -

| The nuni ci pal 'ordiné'nces” in Piscataway also'contain provisions
that go beyond the Tovvn'ship's_ need to protect health and safety,
and rarke al so excessively cost-generating. Illustrative are the
requirements that PRDs contain a mininum of 30 contiguous acres
'(New Jersey I\/Unicj'péil Land-st'e Law' requires only a 5-acre
m'nirmm N. J.S. A .40:‘55[}6)-;' buffers and .screens be installed
albng the entire peri"met‘er o‘fv land tracts; an Environnmental - |.rrpact'__>
Assessment  be prepared for each tract regardl ess"of whet her areas
are classified as»environmenvtally sensitive; préparation of an
Educationa'l | npact - Statement which is an unnecessary expense of
-dubi ous value, and should be deleted, etc. (See £fnera2ly , "Expert
Report," supra, para. C, p. B3 to B.5.) | ‘

Prscataway' s zoning ordinances also prohi bit the devel opment

of mobile home parks, ra measure whi ch may ,be',necessary for the

Township to satisfy its MpunV.Laurel obligation. See 92 N.J. at
275, o | | |

2. Piscataway's_Claim for an Adjustnent Bavsed on

- Past Performance

. The defendants purport to base their argument for such an

adj:ustment on M. 'lvailach's,,treatrreht of the subject in his
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: %freehdld Report. Upon careful ‘scrutiny, ‘however, one is able to

&detect a rather blatant manipulation of the analysis by the -
*defendants. First, the defendants,noté that M. Mallach's Report
cifesAfhrée-differehf factors that should be considered in |
' deternining mméthér ah adjuStnent‘shouId be granted at all,»énd,if_'
S0, to mmat degree. The factors as contained in the Mallach Report
are as follows: | | |

(1)  The extent to which the past'perfornance,haé created
:units mﬂfhin t he cdnnunity mhiéh can be shown to be -
available at bresent to lower income househol ds, or wll -
become available during the fair share period under

consi derati on. | A | |

(2) - The extent to which the past performance was a
conécious or deliberate response by the community to the
constitutional mandate set forth in Munt Laurel in 1975
and in Qakwood at Madison, Inc._ v. Twp. of Madison, 72
N.J. 481 (1977). (Footnote omitted). |
(3). The extentfto mhibh the past perfornahce for which

an adj ust ment was sought was indeed extraordinary. (FR,

Frdm:the blaih:léﬁguagé of the Report, it seems |ogical
'(that each of the above factors was intended to be appTied

to the particular element of paét performance offered by



“SLrauni ctpality as grounds for awardi ng- an adj ust nent in

its fair share obligation. 'The defendants chose not to follow
‘this Ioglcal approaoh however . ~ Instead, 'Piscatawayts'past
}perfornance i's discussed sonenhat haphazardlyl the ‘def endant s
'neglect,to apply each factor{to ‘the particular element of past
perfotnance In'oontrast we vill ‘eval uate each of the

el ement s of past perfornance suggested by the defendants as
Hnerranttng adjustnents , | .
First, the defendants note t he eX|stence Wi thin Plscataway of
2,400 garden apartnent unlts 1 200 eX|st|ng single famly units
~and 348 student fantly housi ng un|ts (DM, p.6) - It should be
noted that there has been sone dlsagreenent as to the current |
affordability Ievel of these units (especially the single famly
unfts), not to mention their prospective affordabitfty consi dering
the possibility of oonversfon'and the relative dearth of effective
rent control and incone qualifioatton provisions. (See.Affidavit,
paras. 7 throughg9, p. 3-5))fﬁThe‘student fam 'y housing cited by

‘the defendants»ShouId not,besconsidered nfthin the Mount Laurel

context because . it is,institutfonaI in nature. (See discussion,
g§gpL@Jpg .. 8 ) | ,.»t | . u‘

f'BUt; these conS|derat|ons aS|de before an adJustnent can be
;anarded as recognltlon for these eIenents of past performance, the

elenentsvshould,be evaluated in light of the other two factors of
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the three noted‘by"ht ‘Mal lach. The second factor has to do with

“the extent to which the past perfornance under consideration was a

~conscious or - del i berate actlon taken by the municipality in

*{CCOQHIIIOH of |ts constltutlonal obligation as construed in Mtort
'AkiEIitAI (1975) and Cnl<mpod _at _Madi son (1977)' Al of t he ‘garden

apartment units C|ted by the defendants were constructed wel |

before the Mount Laurel.j quI sion. The single famly units

referred to by the:defendants,mpre not the result of any deliberate

response to;h@gﬁt_ﬂguggﬂpjft’i The student housing cited by

defendants is not even relevant under this factor because its

¥creat|on was the result of actions taken by an Indépendent entity,

“Rutgers University, and not those of Piscataway Township. And

~Piscataway tried to keep |t_out.' See, Rutgers v. Piluso, 60 N.J.

142 (1972).

The third factor is the extraordinariness of the performance.

Even if these units had been the result of Piscataway's resppnse to

its Mount Laurel obllgatlon whi ch they cIearIy were not, it mpuld

be a rather stralned argunent to claim that this klnd of respdnse

was somehow extraordinary. Wth regard to the garden apartments,

~as M. Mallach hOted'l"nany, even nost, 'suburban. muni ci palities i

have approved at Ieast sj one. nultlfantly “housi ng- . * "'(FR, p. 15)

~ (emphasis in orlglnal)

~The defendants also note the fact that Piscataway has a median
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income multiplier of 1.02 (i.e., median income of Piscataway is
1021 of the regionalinedian). It is not reasonable to assuneithat

“Nr.‘NhIIach meant to inply ihghis.Réport that because a | .
cnunicipality is near the regional median income level the
muni cipality can be deemed to have gone out of its'may to provide
Iombr.incone.houSing.  The medi an incone‘level of\a comuni ty is a
result, forffhe.nbéf part; of historical patterns that devel oped

wel | before the MuntJj*urel] e}a. (See Affidavit, para. 11, p. 6.)

A town that pOSsesses a nedian'incone level substantially below the
regidnal medi an mght be able to argue that that has sone facial
significance with regard to its conm tment fo’providing affordabl e
housi ng. However,'giVEn that Piscataway's nedian incone level is
not substantially'below, but is, rather, above ihe regional median,
the defendants are .in any case not in a positioh to make such an
argument,  (id.) N

The defendants make a nunber of assertions regarding zoning

<and rezoning undert aken -in Piscataway.2 Unfortunately, and

kkkkkkkikkkikkkkkikkkk*%

2"Piscataway has voluhtarily rezoned substantial acreage to

%cconnndate hundreds of anticipated Munt Laurel units.” (DM p
,”"Prfpr to Mount Laurel i, PLscatéway_had zonéd_hundreds of acres to

permt the construction of high density (15 units to the acre)

'quldentlal devel opment in several areas of the township." (DM p.

L[I]n direct response to NbMil_Lanel_£, substantial tracts of |and
formerly zoned for residential devel opment were rezoned to permt
residential development. at higher densities, and substantial
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inexplicably, the defendants fail in each case to specify the
‘particular zoning ordinance or ordinances to which they refer. The
only initiative taken by Piscataway in the way of zoning to meet

“'s Mount Laurel 40b| igation that could arguably be of any

- significance has been the a:rrendnent of its ordinances to establish
"Planned Residential Development Zones" (PRDs). | -
“Ordinance nun‘o}erv 78-28 was enacted in 1978 to establish the
PRD zones. As pointed out in M. Mallach's "Expert Report" of
Decenber 1983, (see, previous di scussion, supra, p. 16-17), these
ordinances -are fraught with inadequacies: They do not include a
nandatory' set-aside; they do not proVide for resale or rental price
controls to ensure that units -continue to be affordable; they do
not require the construction of low and moderate income units wth
the balance of the development; they do not provide sufficient
flexibility in terms of residential mx, non-residential and open
space requirements and plan modifications. ("Expert Report”, p.
B2). M. Mllach noted that even if the entire PRD zone
" were available for hi gh den5|t¥ re3|dent|al
devel opnent and, assumn a ZM man ator?/
‘set-aside and an average gross en3|ty 0
15 units per acre, this amunt - of
could acconmdate only 492 units of Iow nd |
- moderate income housi ng. ("Expert Report", p. B3).

This V\buld faII far short ,.of}_ Plscat‘away's fair share obligation.

.******************

acreage was rezoned to perm’t housing at a density of 10 units to
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The defendants* by their vague references, may have- also
intended to offer their "RM"(nultifanin residential) zoning for
consideration. M. Mllach has noted that: -

The Tommshrp present and proposed *RM ...
'Zones appear be | argely devel oped |
and desi gned to r ef Iect exrstrng garden apartments.

In that event eﬁ not be relevant to the ,
tisfaction of e Tommshr 's fair share obli atroh
the Township |ncIudes the RM zone as part of its

r-share renedy, the provisions governing

is district which contain a number of cost-

eratrng features woul d have to be deIeted or
nodrfred ("Expert Report p. BI, )

sa
I
~fai
_thi
wvge
| t hpuld appear that mst of the units in the RM zone were bmlt
prior to 1980. The RM zone ordinances nake no provision at all for
lower and moderate income housing. |
Nerther of these zoning ordinances fare very well when

neasured by t he three factor test recommended in M. Mllach's
Freehol d Report. First, neither can be said to have created to any

significant degree units within the comunity that can be shown to
be available at present or in the immediate future to lower fncome -
househol ds. ~As noted above, even under the nost generous
extrapolatron, the PRD zoning with its voluntary density honus

coul d be'counted on'for onty a narginal ‘total. The RM zone, as

"~ noted aIso for the nost part represents the aIready exrstrng

garden apartment stock and thus wi t hout hore, are_not rel evant for

T okkkkkkkkhkhkkkkhkkkAkx

the acre.” (DM p. 7). - X
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‘ti*e satisfaction of Piscataway' s "fair share obiigation

JSecond, Wh{le the defendanfs m ght reasonably argue that this

zoning was in- some way a deliberate response to its Mount Laurel
kobligafion,ione could not efedibly argue that these were sincere
initiatives intended to fulfill the municipality's obligation to
provi de a realistic opporfun?ty,for_the construction of Iew ahd
moder at e i ncome housing. - An objective:assessnent'of this zoning
woul d conpel the conclusion that this was, to be sure, a
“deliberate response by the ConnuniTY";Ahomever, it was a response
- not to carry eut its conetitutional duty, but to create a mere |
'illusion of conpliance. . |

Third, since neither of the zoning actions feken can be said
‘to have‘nnved Piscataway in any significant way from the sjtatus’
nio — these ordinances cannot be said to represent extraordinary

initiatives on the part of the nunicipality[

The defendants contend that in direct response to Mount_ Laurel
jI they connissjoned "a_fairehousing anal ysis," which resulted in
‘the rezoning of one additional site for high density residential

‘devel opment. This action, es the defendahts}acknowledge, "(DM p.

7), was not taken 1n response to Mount Laurel | or Oakwgod at

MatHsj Hi, - but rather, in response to Mount Laurel II. Thus, under
~the second factor in'the'analysrs it would not nerit consideration

‘ for an adj ustment. Srgnificantly, the Report to which the
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«def endants apparently refer is that prepared by the defendants'
expert, Lester Nebefnzahl, in the context of this very Iftigatfon,
,Vand thus cannot be | ooked Ljpon as bei ng the kind of unilateral and
~selfless action that the defendants att enpt to in‘ply. "
Finally, the defendants draw attention to the fact ‘that the
~percentage of rental housing vvvithin Piscataway is substantial. (DM
pp. 7-8) As M. Mallach points out in his Affidavit, thié | evel
is not extraordinary for 'the régi'_on;_ four of the ot her nine
._si'mlar|y>situated toWnshi'ps in Mddl'es.ex County are conparable to
or greater than Pi'sCataway interms of their percentage of rental -
housi'ng.. (See Affidavi't, para. 12, p. '7-8.) Again, as has been
not ed, (§y_pi_g, p. 21), nmost of Piscataway's rental housing was

created well ,befor‘e t he I\/bi,nit"Ui urel i decision --and, therefore,

~was not a response to the Mjjnt Lajjrf2 mandate. Also, as noted
previously, there are serious questions regarding the affordability

of this housi'ng in Piscataway. (See Affidavit, para. 8, p. 3-4.)

B, Adjustments for Voluntary Se‘tvtlement ,
| As |vr.' Mal lach noted in his Report, -M[t]‘_here are strong public
~policy arguments in support of offering tncentives for vsettlement."
(FR, p. 16). M. Mallach' Ilays, out three different pofnts at which
voluntary conpliance can be deened to have begun:

(1) -~ A settlement which is negotiated {o_n'ly dfter an

an ext ended period of pretrial preparat i'on, or even after
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the beginning of trial (the distinction is not considered

: of<gfeaf substantive weight);

(2) A settlement where negotiations begin expeditiously
after a suit has beeh filed, before any substanti al

pretfiaT activ{ty has taken place  and wher e a}settlehent.
S alsd_reachéd«expéditiously; and |

(3) A connﬂnity has enacted a program of'vofuhfary

conmpliance with Mmt “Ljunms!, Wi t hout any |awsuit having

been filed, - and seeks court approval in order to have a

forhaL determ nation of its fair share obligation, and

~to obtain the'sik-year period of repose offered in Munt

Jaurer I1* "(FR p. 17)

The defendants! conduct in this matter cannot be said to

‘correspond to any of these threshold levels of conpliance. As M.

“Mal [ ach has indicated in his affidavit the defendants have

"rebuffed e\rery effort to settle this litigation." (Affidavit,

spar a.

13,

p. 8). It bears.repeating that the Freehofd Repoft, from

which the defendants attempt to wring their arguments* was produced

in the context of a settlénéntr Like Freehold, six of the eight

remai ni ng orjginal,défendantsvto this litigation have reached at

| east partial settlement with the Urban League plaintiffs without -

the néed1for1continued:advefsary proceedi ngs. ‘Those settlements

‘involved a variety of arrangements negotiated betmeen3thenSeres R
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-and -plaintiffs so as to reasonab|y~resoivé the municipalities?
U£iJJd_LiMEl obligations. Piscataway made no such efforts; on the
contrary, they have'fought the inmposition of a fair share for the
‘better part of a decade. The defendants shoul d not benefit from
their recalcitrancy. | |

The defendants argue that in 1976 "the court concluded that
'PiScataway had fully met its obligation to hbuse i ndi genous | ow
inconé-households." (DM p. 8) The defendants go on to inply
‘that this decision relieved PiscataWay 6f’any further obligation

~and, therefore, the defendanté cannot have been expected to have -
-sought settlénent of an'obrigation that was non existent.. ,

The fact of the ﬁatter is that Judge Furman did not decide
onjj£ that Piscataway had no unmet indigenous need; he also ruled
that Piscataway had to shoulder a portion of the regional need
projected to 1985. Judge Furman determined in 1976 that
‘Piscataway's share of that regional need was 1,333 units. Uban -

League _of Greater New Brunswick v.Borough of Carteret, 142 N.J.

Super. 11,v37_(Ch. Div. 1976). As was enmphasized by the Suprene
Court, Piscataway was required by the trial court to "do more than
. just refrain.frOm\zoning out their fair share allocation of |ower
i ncome housing. Affirmative stefs to encourage the construction of
| ower incone housing,.such as utilizing nandatory set-asides and

* density bonuses, and pursuing federal and state housing subsidies,
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were required." “Murrt Laurel 11, ~supra at 347 -(enmphasis supplied).

So, |n effect, the defendants are arguing that Piscataway
»shouId receive an adjustment in consrderatron:of the settlenent
that they would have sought to bring. about hadwthey not found the
fair sharefcalculated nearIy nine years ago by Judge Furman to be
, so drsagreeable/Thrs i's one of the more brazen exanples of
‘tortured Iogrc that appears throughout the defendants' Memorandum
V. Ooncl usi on-" _ L |

Prscataway IS not entitled under ahy ¢i rcunstances to
iadjustnents in its fair share because it is not proposing, and
“never has proposed, settlehent‘of this case on any plausible basi s -
Sinilarly, in theory, Piscataway mght be entitled to some credits
against its fair share, but it has not made the case for such
credits on the record now before the Court.

However, should the Court deem Piscataway entitled to any
credits or adjustments, the fair share base against which such
credits may be taken is most important.  The receht vacant |and
hearing concerned |tseIf with onIy one conponent of Piscataway's
fair share, that hhrch perhrts new construction of potentially
_affordable unrts However' as Prscataway concedes, its-full farr
‘share under the ANB fornula s 3744 units. (DM p. 1). -

Vacant Iand anne IS an insufficient measure of the Irrht of
Prscataways fair share for two reasons.
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First, some of the vacant land mght ‘be devel oped at ratios

4htgher than the 4:1 ratio of Mount Laurel to harket-houeing that is

@connbnly used; Mobi I e home devel opnents, such as provi ded for in

gthe‘East Brunswick‘:North Brunswi ck, and South BrunSWIck

»settlehent$; reqU|re substantlally hi gher Mount laurel  set asides
5becaqse‘the econoni cs of t hese develophents permt doing so.
' Nbreover even in the absence of federal and state subsidy
;prograhs 10096I0her income develophents are possible if maximum
7advantage IS taken of |ower cost public bond | ssues, tax
"shelterlng, developneht fee ordinances and sihilar I nnovative
financing techniques.‘ Thus, until the remedial process is
conpl et ed, it cannot be assumed that any given quantity of
available land will permt a HMniMl fair share based only on a 20%
(4:1) set-aside. B
| Second, M"nt_L.a"rel compliance can frequently be achi eved, at
| east in part,athrough technfques that do not require any bui | di ng,
or any vacant land, at all. Existing substandard building can be
" rehabilitated, for ‘instance, large structures can be_convertedvto
two or three fanily testdenCee and unaffordable aparthents can be
. made affordable by |np03|t|on of rent and occupancy controls or by

sub5|d|es | Agaln, no Judghent can be nade about the maxinum fair

share that ie'p033|ble,untll these opportunltles have been exploredv,,. -

,duting the remedi al process, assi st ed by the Master.
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If the fair s‘h"rre' ok'invga'tion of Piscat aWay TowhSh'ip were to fee
"7det_erm'.ned based solely on vacant land at aA2011 set aside,v4and i f
credits for existing housing or adjustments were then to be allowed
'ga'gai nst a fair share thus det er mi ned, Piscataway would be allowed
to do less than it could. So long as the fair share derived from
vacant land is less than the fair share derived from the AVG
‘methodology, any credits for existing housing should not be allowed
'to"reduce the obligation to use vacant land for WoUmr—tauratr
~purposes until it is shown that the TOrar AMG fair share cannot be
achi eved by the Township's ~overall conpliance pl an.' ~In effect, |
given the discrepancy between Piscataway's true fair share and its
relatively small inve"ntor,yvof» vacant land, any credits for existing
affordabl e housing shouldf be set off O'TIy. against the comoonent'of
the AWG fair share that cannot be achieved through use of vacant
- land. To do otherwise would be to unfairly reward Piscataway for
its past exclusionary‘bezhavior, by which it used up the land
available for affordable housing and placed itself in a position
~where it was able to do less than other comunities. Precisely
because of Piscataway's unconstitutional land use practices,
particular care nust be taken to insure that it comes as c_Iose' to
~satisfying its full fair share' as possible. |

W recognize, as a practical matter, that a realistic fair
share conpliance program for Piscataway will have to kely heavily-
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‘on the -vacant land ‘i nventory* -and nn,understand~the Courtis effort
‘to determine a realistic obligation based on that land. W
Respethutty suggést{.howevet,'that the Court's judgnent and order
should also find and determne the fuII:fait share_applicable under
the AMG nethodology; and should require thé defendant Townshi p and
“the Master to_éxptore means of meeting a Iarger,portion of the ful
fair share, ettner.by’nnre intensive use of the vacant |and
avail able, or by squtions'that dn_not require use of additional
,Iand at aII Métnbst' urgently request »that 'the' Court “not allow
unear ned credlts for existing housing to be taken against a partial
fatr share in a way that would reduce that partial solution towards

—— o s e i i o

~ de minims, when more could be done.

Dated: April 17, 1985

Respectful ly submtted,

, Rut%Frs/opAstltutlonaT thtgatlon
' inle-
.15 Washi ngton Street o
-+ Newar k, W Jerseﬁ 07102
' O Behalf of the ACLU of NJ
Attorney for Wban League Plaintiffs
201- 648-5687

The assistance of Jeffrey Houl i han, Cynthia Cappel| and David Shin in the
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