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BARBARA W LLI AMS, ESQ :

Constitutional Litigation Cinic

Rutgers University School of Law

- 15 Washi ngton Street L
Newar k, New Jersey 07102

- £01-648-5687

‘Attorneys for Plaintiff

SUPERI OR COURT OF NEW JERSEY
M DDLESEX COUNTY/ OCEAN COUNTY

URBAN LEAGUE OF GREATER NEW
BRUNSW CK et al . ‘ .
‘ ‘Docket no- C-4122-73
‘Plaintiffs o _
Cvil Action
VS. .

THE MAYOR AND COUNCI L OF THE
BOROUGH OF CARTERET, et al

Def endant s

‘AFFIDAVIT OF ALAN MALLACH

MONMOUTH COUNTY ™ : -
- SSS8

- NEW JERSEY - ¢

ALAN MALLACH, of full age, being duly sworn according to law
deposes and says: | |
1. | ama hoUsing and devel opnent consul tant retai ned by the

Urban League plaintiffs to consult on issues related to the above-.

mentioned litigation, . including determination of fair share goal s
‘and conpliance wth those goals. In that context, | have dealt
extensively with the issue of fair share "creditsf; i.e., existing

housing units in a'nunicipaiity whi ch can be applied to offset that-

muni cipality's fair share obligation.

2- | have, furthernore, been appointed as the court's expert
in the matter of ﬁmer+caﬂfF+anﬂe&——€bnnuﬂ+f+e§——vv~—4bmnshfp——uﬁ
Freeﬁckdr which is a NMtmt—tatrel— case. In that capacity, I was
submi tt ed a report to the court in January 1985  neking
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recommendations wth regard to the extent of fair ‘shafe credits

which could be applied against Freehold Township's fair share

obl i gati_on, and, inter alia, discussing in detail the theoretica
as well as practical considerations governing this question. In
view. of the cohprehensive nature of that discussion, I will not

provi de a éirﬁl ar backgrouhd di scussion in this affidavit, but will
‘refer to the Fréehcld reportIMMere background information appears
to be féIéVantcto é specific point made in the affidaVit.

| 3. In'vny ~capacity as consultant to the Uban Leégue
,plaintfffs, I have.revfemed the post-trial nenorandum submtted by
counsel for the Township of Piscataway dated March 6, 1985, dealing’
with “the subject cf fair share credits, and purporting to rely in

large part on positions taken and arguments made in the Freehold

report. This menor andum cl ai ms (at 1) to "analyze M Mllach's
report ~and apply his conclusions to Piécatamay". On the‘contrary,
as | wll explain in detail below, the Nénnrandunlutterly m srep-
reséhts the positions and argunents of the Freehold report, and

either‘nisunderctands, or distorts, both the clear |anguage and the
cfogic of the fafr Share housing'allocation process. In the bal ance
of tHis affidaVit; I ﬁill comment on the'specific contents and.
aSsertions‘of’the nEnDraﬁdum foll owing the sequence in which those

assertions appéar In that docunent.

4. The nénnrandun1argues (A 'atc2> that "as Piscataway has
~insufficient vacant developable land to neet its fair share, = the
~application of the 2®GH increnent is inappropriate in .its case"

This is not correct. The 28# adjustnent is an infegral elenment in

-t he faif'share met hodol ogy, and represents a “"real” housing need as
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 nu6h as any of the other need catégories in the formula. The
argunment - in the memorandum appears to be grounded in the prem se

' fhat the  £054, - unlike indigenoUs need categories, present né&&d
>__categories, of prospective need categori es, is extraneous to . the
H"true“ fair share, and thus can be Iightly7discarded. |

5. Furthefnore{ while there is nd di sput e that, fb t he extent
ot _can be’dénnnstrated that Piscataway cannot acconpdate its fair
share (a nunber'mhich,includes.fhe 23* édjustnent), its fair share
“'obligatfon shoul d be reduced, there haS been no definitive finding‘,
to this point as to fhe extéht to which Piscataway can or ‘cannot
meet the fair share:~obligation' generated by the consensus
nethodology..'Thus, there is as of yet no established factual basis
.for any such adjustnenf, on any grounds. |

6. Finally, with regard to this issue, ‘should it be
det er m ned lthat Piscataway'slfair share should be reduced, t hat
reduction should be on the basis of obj ective evidence; in other
wor ds, ‘a | over fncone housi ng goal should be established for the
townshi p by working upward on‘fhe basis of suitable sites and other
reali§fic neans’of_pr¢viding | ower income units, not bylelinjnating

a category bf neéd~fron1the fair share aIIoCatiOn. Thds; ~in thei
final 'ahalysis; this particul ar ”Ahdjustneht i's : not only

i nappropri ate, :bUt clearly acadeni¢. |

7. As the-nennrandun1notes_(3 at 2), 'plaintiffs obj ected to
any credit. for do}nitory housi ng at Rutgers Uni versity, Iargély on
grounds that these were groUp quarters, and not housing in the
meani ng  of ei;her the Census of Housing or " the fair share
met hodol ogy. The argument made Iater'in’the menor andum (at 12) that

the large nunber of such group quarters in Pisetaway should justify
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a credit (while smaller nunbers might not) is without nerit, si nce 4
- the reasons for not crediting'thése acconpdations go to the basic
nature of the facilities provided. The menorandumerrs in stating
that plaintiffs agreed to a fcredit” for all 348 graduate student
" family wunits: while acknow edging that these units maght. be
considered fair share credits, -plaintiffs noted that nb evi dence
 mas sUbnitted'regarding the extent to which these units were indeed -
'  occupi ed tby Iomer-incone'householdé, so that no basis,was of fered
to determ ne how nmany, if any, of,the 348 units should indeed- be
consi dered fair share,cfeditsl
8. No objective basis was ever provided tQ"prove the

assertion <C ~at 3) that "not less than 2,400 Cgarden apartments}
are currently affordable by nnderagé i ncome househol ds. These
affordable wunits are substantially occupied by |lower incone
_households". On the contrary, there 1is objective evidence,
i ncluding data fromthe 198© Census, whi ch ‘shows!

a. O the so-called "affordable" garden apartnents,
roughly S/3 are only affordable to households at the very
ceiling of the noderate incone range, and thus are of dubious
value to the overwhelmng majority of the Ilower incone
popul ati on; S

. 1  b SUbstantiaITy?fless than hal f of the occupants of -
‘rental housing in Piscataway, based on 1980 Census data, were
lower incone households; ‘
. C. O those lower inconme households occupying these
units, the overwhelmng majority were spending over 30# of
their incone for rent, thus establishing that these wunits
were not "affordable" by a reasonable definition.
Applying the analysis used in the Freehold report; one concl udes
that at nost 10 percent of the garden apartnents in Piscataway are

both affordable to, and occupied by, | ower income househol ds.

“Furthernore, the face that a rent levelling ordinance exists -in




Piscataway Gat 13) is of onlyxlintted rel evance; -the history of
rent cohtrolv'in hbmrJersey nunicipalitiesnakee‘clear that.‘such
ordlnances come and go, and that rental housing, rn'any eventp may
be converted to condontnluntor cooperative omnership’at any‘ tine.
fh the absencevof market conditions likely to ensure “conti nued
.l ower incone affordablllty (mhrdw condltlons alhost mfthout doubt ,.
- do 1not exrst’ in Plscatamay) there is no sound basis for any
fcredlts belng provi ded for these unlts 7 , | ;'7 . |
1;9f.'dThe' ar gunent that credit shoul d bevproVided for 1,208

singl e 'fanflya houses: "affordable by low income househol ds* is

conpletely' wi t hout nerft; fnovevidence was provided that any of
t hese :unitsﬁ are’(a)'available for purchaee'at the present; (b).
woul d be affordable, if they were on'the market; or (c) would be
purchaSed’by | ower fncone househol ds, ~even if affordable. I ndeed

conmon fsenae, as well as such data as is available, dictate
precisefy‘ the"opposite. Data fromthe hbmr Jersey Division of

- Taxation . for‘/calendar year 1983 showed that a total of 8 single
famly units were sold that year in Piscataway at prices under

$40, 000, thef upper Ilntt of even: theoretlcal | ower income afford-

abilftyi ‘ Slnce there wer e far nore non-1 over incone househol ds mho 2

coul d . potentlaIIy afford those unlts than |ower incone househol ds,
it s unllkely that more than a handful of that small nunber mere
i ndeed purchased by | ower incohe hodseholds. No evi dence, however
to support an argunent that any of these units were made avail able
to lower inconme households was ever offered by the defendants.

10. The nenorandum argues for an adjustment in present need

based on the nodification made by Judge Skillman in the. Rinawood
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~ deci si on, and states that "M- >NbLlach“é report clearly suggests
that this nndificafion shoul d be adopted by the Court” (at 4). This
S a“blatant'nisreppesentation of an explicit  position téken in the
5A'Freehold report; mhile'i ackndmdédge that the nDdification nade by

~Judge Skillman is groﬁnded in é rational basis, and is thus worthy
of consideration by this court, | explicitly state (Freehold, at ££
- and at 35) that no such adjustnént shoul d be hade until or unless a

full evéfuatfon‘and’cohbérison of thé}altefnatiVe nethodologfes has
beenr~hade.‘ | believe an 6bjective reading of ny report would -nmake
clear'fthat'-the ”nDdificatioh proposed by =~ Piscataway is totally’
i nconsi stent with the posiffon advocat ed therein.
‘ 11. The menorandum argues that the fact that ‘the medi an
anone in. Piscatémay is 102% of the regional nmedian "in and 6f
itself... .confirns Piséatamay“s ante-Nbunt~Lauref commitnent to the

‘creation of a variety of housing types (at 5)..™ This is not so, in
'~ any true sense, ,ahd is clearly unsupported by any explicif st at e-
ment in‘«the' Freéhold‘réport; or any inference drawn from t he

‘report. Wile the unusually high nmedian incone of Freehold Township
~ tended to.éuggéSf that that nunfcipalfty ﬁas not extraordinary in
itsx éonnitnéht to affordable housfng,' not hi ng aboutf‘ﬁiscatamay

suggests the contrary. . fis di scussed in the Freehold report (at 13-

14),  the nedian i ncone | evel of a community is largely determ ned
by historical patterns not only predating the Munt Laur el
deci si on, but zoni ng itself. The use of nedian income ratios in

this part of the nenorandum is wholly inconsistent with the logic

of the Freehold anal ysi s.




i12. Al t hough perhaps not explicitly set forth, | believe that-
~the thrust of the”Freehetd analysis is that adjustments for prior
per formance ‘are clearly nor e appropriate in the ‘eontext - of
settlenent than wher e’ f,he natter is - being adjudrcated >after
‘ext ended and unconprontslng Iitigation. Furthernnre;’ ‘if». as
Piecatamay claims, the township is physically unabte to>acconndate
. nore than a nodest part ef thetr~fair’share oblrgation,{ithe entire
matter is I|ker to be" acadentc Wth regard to thexeubstance of
t he tomnshlp s »clalnt (at 6- 8) sone'points should'be_nade:.f

a. \Wile the percentage of rental housing in Piscataway

s substantial, it is not unusually so; as shown in the table

on the follomnng page, the percentage of rental housing in

-~ four of the other nine townships in M ddl esex Cbunty is conp-
arable to or greater than that of Piscataway/1l.

b. Notmnthstanding t he percentage of rental units, the
fact remains that all of these units were constructed not
only prior to the Munt Laurel decision, but prior to 197®
from 1973 to the present, no new rental housing has been con-
‘structed in the Townshi p/ 2- :

. ¢c. The ordinance adopted subsequent to Munt Laurel |,
was |imted to offering a voluntary density bonus for
production of |ower inconme housing, which density bonus was
substantially |ess generous than other ordi nances enacted by
other commnities during the same period (see lwelusionarv
Housino Programs. at 114-115. No |ower incone housing was
built as a result  of this ordinance, .&n outcome’ that any-
’objectlve analyst could easrly have antrcrpated

In conclu5|on the eV|dence in supportv of adjustnents f or prior"

I/l have chosen to conpare'the percentage of rental housing in
Piscataway wth that of the other townships in Mddlesex County,
rather than wth the other nunicipal ities in Mddlesex County so
that the conparison would not . be biased by the inclusion of the
many ol der conmunities with large percentages of rental housing
such as New Brunsw ck (68%, H ghl and Park (59%), Pert h fl mboy
(56%, and the like. o

£/ 1 ndeed, no nultifam |y housing at all has been built, wth the
exception of one devel opnent approved as a result of court order.
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RENTAL HOUSING AS ft PERCENTAGE OF OCCUPIED HOUSING STOCK |IN
M DDLESEX COUNTY TOWSHI PS

PLAI NSBORO - : 84%
. NORTH BRUNSW CK 42
OLD BRIDGE ~ 36
PISCATAWAY 34
EDI SON o 33
W\OCDBRI DGE | 23
CRANBURY | 23
'SOUTH BRUNSWCK - 17
EAST BRUNSWCK = . 15

. MONRCE : . : 7

per f or mance, . applying the criteria set forth in the  Freehold
report, while nof'entirely nonexi stent, is hi ghly equivocal, as is

the evidence in support of the township's argunent that it sought

in good faith to Cohply with Mount Laurel J and Mount Laurel .
.13.  The township further argues that, notwi thstanding its
having rebuffed every effort to settle this [litigation, it is

“entitled to an adjustneht to its fair share analysis for precisely
mhaf }it"has ref used to‘entertaih (at 8-3). This 1is clearly
inappropriate, and hofvmorthy of detailed comment. It should be
noted,  however, that the townshi p's claimthat "a settlement would
Ahavé ‘abortéd PiScataway;s Contentionffhat}<a nunibipality with
insufficient “vaCant - devel opabl e land shoul d ndt be conpelled to
conply mjth a fair share ndnbér deéigned to aéeonbdate vﬁunicipal-
ities with no ]and Iinitations...’(at 9)" is in error; having
participated in many of the meetings at which the sUbject was
di scussed, | can sfate on the basis of nmy own know edge that all of
plaintiffs* settlement proposals were grounded in the prem se that

Pi scataway's fair share nunber for settlenment purposes, in recog-




nition of limted |and availability, would be substantially Iess
thanf thev>the fair share nunber derived t hr ough the' consensus
NEthodeIogy,. I ndeed, the vhanner I'n which the nennranduntgoes to
great | engths to shift: the onus for the absence of settlement to
t he plalntrffs <at 14 15) |s |rrespon5|ble, and wildly at variance
urth the‘record in,this matter. \Watever Piscataway's reasons for
havrng rebuffed plarntrffs* settlenent efforts may be, the argu-
ments given in the nennrandum AincIUding t he ene cited vabove, do
- not hold wat er . " | |
| 14. Furtherhore, recdrds filed»urth t he coUrt denmonstrate
thet the Urban League has reached full or partial settrenent of
this litigation with six of the nine nunicipal defendants,
i ncl udi ng East Brunswick, North Brunswick, Od Bridge. (with regard
to fair share),' Plainsboro, South Brunswi ck, and South Plainfield.
~ - The other two cases in mhtch no settlenent has been reached, it
'should be not ed, Care conplreated by the presence ot | arge nunbers
of burlder plarntrffs and- intervenors- In . all of these settlements,
the Ur ban League has consrstently shown flexibility and responsi ve-
ness, in the |nterest of meshing the achi everrent of realistic |ower
ineone“, housrng goats'iurth' the planning concerns __of;f’each
nun|C|paIrty 'vdil “}: - o e
15 In conclusron ’ the nenDranduntadds little or nothing to
argunents, that the touhshrp has aIready nade in support of fair
share credits or adjustnents to their fair share, obl i gation.-
Instead, the nenmorandumraises a host of irrelevant points, and

irresponsibly msuses this author's Freehold report in a blatantly -

self-serving manner. In the final analysis, the only real issue
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t hat ‘rrust}v be confronted in resolving Pi scataway' s lower incone
housing obligation is that of the realistic physical capaci ty ~of
v' 't he Townshi p to acconmodate such vh(.)usi ng. Efforts such as this neno-
randum seek to redirect attention from that det erm nation int.o

‘unproductive and irrelevant bli nd all eys.

“Alan Ml | ach

Swornto before me this

ﬁ day of April, 1985
Zr. W




