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In April, 1984 this court began hearings for the purpose of
establishing the fair share of the seven remaining nunicipalities in the
above case. The fact that each of those nunicipalities had not adopted

ordi nances conplying with Munt Laurel |1 has already been established.

The fair share of six of the nunicipalities has since been
determned. Wth regard to Piscataway Township, the court appoi nted master

concluded that the fair share of the township was 3744 if calculated in



accordance with the nethodol ogy approved by this court in AM5 Realty .

Warren Twp. et al., decided July 16, 1984. However, all parties and the

nmaster recogni zed that because of the amount of vacant devel opable |and
within the Township of Fiscataway, it was highly unlikely that the fair share
of the township as calculated pursuant to AM5 could be satisfied As a
result, the court authorized the master to conduct a physical inventory of
all vacant devel opable land within the towship and to nmake recommendati ons

concerning the suitability of that land for Munt Laurel devel opment and the

densities which would be appropriate for each suitable tract. The Wban
League al so conducted such a study. Upon conclusion of those studies, the
WU ban League was able to agree with the nmaster upon the parcels which were
suitable for lower income developnent. The defendant disagrees with that

concl usi on.

A hearing was held with respect to the suitability of each tract.
The nmaster testified as to each site and was subjected to cross-exanination
by the plaintiffs, defendants and interested property owners. The township
presented its proofs with regard to each of the sites and each property owner
also presented proofs either in favor of or opposed to a finding of
suitability for lower incone housing as to their individual parcels.

At the conclusion of the hearing the towship attorney urged the
court to make an actual site inspection before reaching any determnation
concerning the fair share of the township. The court agreed and an
i nspection was held on May 16, 1985. During the tour, the court recorded its
observati ons. Thereafter, the recording was transcribed and was nmnade
avail abl e to counsel .

Pi scat anay Townshi p, unlike many other townships involved in Munt

Laurel litigation before this court, possesses a w de variety of housing.



That is not to suggest, however, that much of the housing is affordable to
| ower incone househol ds. Neverthel ess, it does appear that there is a
m xture of housing within Fiscataway not present in some of the nore affl uent

communities engaged in Munt Laurel litigation. There is a significant

quantity of mddle class housinng and even sone ol der |lower incone units. O
the other hand, it is also evident that Piscataway Township has attracted a
very substantial amount of industrial and office construction. The court
viewed large tracts of land devoted alnost exclusively to inpressive
corporate headquarters, office buildings, professional structures and ot her
conmmer ci al devel opnent .

The site inspection confirmed virtually all of the concl usions nmade
by the court appointed master in her reports of Novenber 10, 1984 and January
18, 1985 and also confirnmed her testinony before this court. There were no
sites found suitable by the master which the court could conclude were not
suitable based upon a site inspection. The court recognizes that the
def endant has raised potential problens with some of the sites as they relate
to the possible presence of toxins. However, the site inspection certainly
did not confirm those concerns and the proofs in that regard were totally
i nadequat e. Therefore, the court cannot exclude the sites based upon
supposition or speculation. |If they are to be excluded, a nore detailed site
analysis must be conducted. The township also asserted various other
justifications to support a finding of unsuitability for nunerous sites. The
pri nci pal objections related to traffic, ‘ dr ai nage, infrastructure
i nadequaci es, overhead powerlines, wetlands and inconpatability of adjacent
land uses. Again, the site inspection did not denonstrate that any site was
clearly rendered unsuitable by any such condition and the proofs concerning

these constraints do not support a finding of lack of suitability. That is



not to suggest that a careful site analysis of any given site during the
conpl i ance process may not warrant a different concl usion.

Therefore, it is appropriate to calculate the fair share of the
townshi p based upon the finding nade by the nmaster and accepted by the court

that the sites designated in her tw reports are suitable for Munt Laurel

housi ng. The township did not dispute the densities allocated to each of the

sites by the master. In her testinony, the master concluded that the density
estimates were "conservative". She provided a range of density for some
sites. Though | believe it would be appropriate, for the purposes of

establishing the fair share, to utilize the higher |evel wthin those ranges,
| have opted, in light of the large fair share obligation of the township and
the need for sone adjustnment to the fair share as discussed |ater, to use the
lower level of density for each site for which a density range was provided.
The township retains the right to denonstrate, after careful analysis during
the conpliance stage, that the densities may not be attained. Furthernore,
since the fair share nunber need not be satisfied on every site, the township
will have to anal yze whether the overall fair share can be satisfied on the

sites which it chooses for Mount Laurel zoning.

As aresult, the court finds that the fair share of the towiship is
2215. That nunber is arrived at by multiplying the density nunber assigned
for each of the tracts found suitable by the court by the total acreage

within the sites which may be utilized for Mount Laurel housing. It should

be noted that with respect to site 60, the master's report was sonmewhat
unclear. It was clarified in supplenental testinony. Her findings were that
the site, which includes several other sites shown by separate nunberings in
the exhibits, could accommodate 270 senior citizen units within site 53 and

300 to 400 units, nmost of which would be |ower incone, within the bal ance of



sites 51, 52, 53, 54 and 60. A recapitulaion of the fair share cal cul ation
is attached as an appendi x. Counsel should exanine the cal culation careful ly
to be sure that the court has accurately reflected the nunerical data.

It is inportant to note that the court does not expect the Township
of Fiscataway to satisfy its fair share obligation by rezoning each of the
sites found suitable by the court. 1In fact, it would be preferable for the
township to develop fewer of those sites so as to avoid a patchwork of
devel opnent throughout the community. However, at this point, there is
sinply no evidence before the court to denonstrate that the township does not
have the capacity to satisfy the fair share through rezoning of a nore
limted nunber of sites. That rezoning need not take the character of four
to one devel opment. The court has already seen in other comunities that
there are nany devices available to the towship to accomrodate | ower incone
housi ng devel opnent without utilizing the nandatory set-aside of 20% and
turning all of the sites over to private developers. Site 60, for exanple,
is an area in which the township owns substantial property. It could
undert ake housing development in that area itself, through a non-profit
cprporation or through the use of land dedication to that purpose in
cooperation with private enterprise. That is only one exanple of the options
available to the town. If, after careful review, the towship can
dermonstrate that it cannot accommodate the fair share nunber as established
in this opinion without a substantial negative inpact upon the zone plan or
environnent of its commnity, it may attenpt to do so. However, it nust be
noted that the court has been extrenely careful in atfenpting to bring
greater precision to the fair share nunber devel oped in Piscataway through
the use of an actual inventory of available sites and an on-site inspection

by both the naster and the court. Therefore, the municipality has a



significant burden to carry if it attenpts to denonstrate that it cannot
satisfy its fair share nunber.

The township offered some evidence with respect to potential
credits for fair share conpliance. The court need not analyze each of the
credits clained in depth. By and large, the clained credits relate to the
exi stence of university housing within the nunicipality or the |arge nunber
of apartnent conpl exes throughout the nunicipality.

There is no clained "credit" that can pass the technical
requirenents needed to establish a true nunerical credit in the pure sense.
Al the units asserted by the township to be credits were built prior to 1980
and, therefore, would have been in response to the need existing prior to
that date. The present need category of the AMS nmethodol ogy identifies only
a need for housing from 1980 forward. Secondly, none of the housing clained
as credits is price-controlled or subject to resale restrictions. Third, the
testimony showed nost of it is beyond |lower incone |evels as established in

Mount Laurel |1.

The W ban League's expert conceded that sone portion of the married
student housing (348 units) mght be given consideration towards reduction of
the fair share - not as a pure credit - but froman equitable standpoint. |
have made such an allowance and a good deal nore by utilizing a density

figure for all the Muunt Laurel sites which is even nore conservative than

the "conservative" estinmate made by the naster. The difference between using
the higher range of density and the lower range, together with a 200 unit
reduction on sites 51, 52, 53, 54 and 60, anounts to approximately 473 units
- anore than fair credit for any adjustnment for which the township could
claim"credits" based on the equities.

The fact is that there has been virtually no | ower income housing
created since 1980 which would fall into the category of credits towards
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present need. Certainly there has been no housing devel oped which woul d
constitute credits towards prospective need. Dormtory housing or group
quarters would not constitute a credit inasnuch as that type of housing is
not included in the inventory of present housing need as cal cul ated under the
AVG net hodol ogy.

As noted, the nmost that could be argued by the township is that it
does have some variety of housi ng which other municipalities do not have and
that the married student housing warrants sone adjustnent. Any equity
consi derations shoul d be weighed in light of the evident fact that Piscataway
Township is one of those types of communities which the Court had in mnd
when it referred to those towns which have invited the factories and excl uded

the workers. (Munt Laurel |l at 211) The township has experienced a

commer ci al boomwhi ch has generated very attractive ratables and the boomis
not over. The fair share established for Piscataway in this opinion is
likely to be its last because nost of its vacant devel opable land for |ower
i ncome purposes could reasonably be expected to be gone by 1990 and nuch of
it has or will be consuned by very desirable ratables. Therefore, the
townshi p shoul d do whatever it can do now.

As a result, the towship is hereby ordered to start work
i mredi ately upon the adoption of a conpliance ordinance to satisfy the fair
share nunber of 2,215. It shall have a period of 90 days to do so. However,
given the:- substantial delay which has occurred in establishing this fair
share and recogni zing that the township should have known that it would have
a significant fair share nunber, the township should not expect that this
court will permt any significant extension of this 90 day period. Wile

such extensions have been liberally granted in many other nunicipalities,



in this case it would be unfair and inappropriate to do so. The township
shoul d expect that if it is unable to satisfy the 90 day requirenment, it wll
have to present conpelling reasons why the court should not have the master

establish a conpliance ordinance in accordance with this opinion.

Very’\trulylyours
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