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BARBARA J. W LLI AMS, ESQ

Constitutional Litigation dinic

Rut gers Law School

15 Washington St., Newark, N. J. 07102
201/ 648- 5687 " .

BRUCE'S. GELBER, ESQ : ' o :
Nati onal Committee Agai nst D scrimnation in Housi ng
733 15th St. NW Suite 1026 -

Washi ngton, D.C. 20005

ATTCRNEYS FCR PLAI NTI FFS

| SO SUPERI CR COURT OF NEWJ ERSEY
\ AU : CHANCERY DIVISION .

URBAN LEAGUE OF GREATER M DDLESEX OOUNTY

NEWBRUNSW CK, et al .,

Plaintiffs, Docket No. C 4122-73

VS. . .
THE MAYOR AND COUNCI L OF
THE BOROUGH CF CARTERET

Gvil Action |

AFFI DAVI T | N SUPPORT GF MOTI ON
FOR CONSCLI DATI ON, TEMPCRARY
RESTRAI NI NG CRDER AND
| NTERLOCUTCORY | NJUNCTI ON, :
APPO NTMENT OF A MASTER AND
NOTI CE TO PLAI NTI FF .

A Gt Crind Sl bnd Cnd Sl Sminad e el Sl bamnnd

Def endant s.

STATE OF NEW JERSEY)
COUNTY_ CF ESSEX )

TN

BARBARA J. WLLIAMS, of full age, being duly sworn

-according to |law, upon her oath deposes and says:

‘ 1. | | amthe attorneyforvplaintiffs i n the above
referenced mtter. , ,

2, Onor about June 8, 1982, H derl odge Inc., a
New Jersey corporation, filed a suit in L|' eu of Prerogative

Wits” agai nst the South Plainfield Board of Adjustment in the



Superior Court of New Jersey, LamrEXvision,_hAddlesex Count Yy,
Docket No. L-56349- 81' contesting the deni al by t he South

Plainf|eld Board of Adjustnent of EIderIodge S request for a use

ﬁ? i‘var|ance . (Exhlblt A)

73. PIa|nt|ffs conplaint inits Th|rd Cbunt S pleaded on

a‘ht.- Laurel theory and seeks M. Laurel relief in the forniof
rezoning for | ow and noder at e i ncone housing‘ | ;, e
dh4,~7 The Honor abl e Eugene D. Serpentelli J.S. C"'ordered
- the natter referred to in Paragraphs 2 and 3 above to be remanded
to the Board of Adjustnent ot t he Bor ough of South Plainfleld
"iniorder to‘anplify and suppl enent the record pursuant to the

principles and rul es applicable under Sout h Burlington Cty.

NAACP v. Tvwp. of M. Laurel, 92 N.J. 158 (1983) (M. Laurel 11)."

The Court furthernore ordered that the Board of Adjustnent conduct
al | hearings and render its decision in this matter within
90 days-frontthe‘date said hearings shall be commenced. .
(Bxhibit B) | | o

" 5\4\ On Nhy 22, 1984, the Court entered a Judgnent‘As To
South Pl ai nfield mh|ch inter alia established t he "fair share;"

ordered the non- conpllant ordlnances to be revised; and specified
the parcels to be rezoned by the Borough of South Plainfield
I ncluded in the Judgrment as a parcel to be rezoned was the

El derl odge site. This site was to be rezoned for a 100 unit

multifamly devel opnent "with a nmandatory set aside of 10% | ow

incone and 10% noderate incone units " (Exhibit C, S 3H)

[ enphasi s added]



6. On July 9, 1984, WlliamV. Lahe Esq., counse
‘for the Sout h Plalnf|eld Board of Adjustnent advi sed |
Erlc Ne|sser Esq that the Elderlodge matter had been-
| carrled at the request of t he applicant. (EXhlmt D)

;.J?._t On Cct ober 8, 1984 Angel o Dalto Esq. , attorney o

‘for t he Elderlodge cor poration, |nforned t he Court that

- the South Plainfield Board of Adj ust ment had on

Cctober 2, 1984, granted El derl odge*s application to'
_cOhstruct~Senior G tizen housing as originally Subhitted.

"No references to Mount Laurel inplications or nmandatory

set asides-were established." (Exhibit E) [enphasisAadded]"

‘ 8{ Sai d approval of the El derl odge site without a
nandatory set asi de for»IOM/and moder at e incone housihg
is in direct contraVention of the ternslof t he Judgnent As
To South PIa|nf|eId preV|oust entered by the Court.

9. _Ch Oct ober 15, 1984, Judge Serpentell| relterated
to counsel for El derlodge that the purpose of the renand was
to suppl enent the record before the Board of Adjustnent
~.concerning M. Laurel'grounds for relief. The Court did
not enter the O der di sm ssi ng the Elderlooge action as
tequested in Iight'of the fact that the Borough of South

Pl ainfield had not enacted a conpl i ance ordi nance neeting

'S M. Laurel obligation. The Court instructed no munici pal
official to take any action to authorize construction on the

El derl odge parcel pending resolution of this issue. (Exhibit F)
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10.  On Cctober 19, 1984 | wote to M. Dalto reqUesting

- pronpt notice'by letter or tel ephone ofvahylprdposed action
| relating;to.fhe Eldérlodge sifei(includfng BoafdAofqﬁd}usthent.f
or other official meetings at which the project mght be
discusséd). | advised hi mt hat thevLkban'League.blaintiffsl‘
woul d nove on short notice for an'injuncfionAagainst any. o
-action-in Sbuth'PIéinfieId that m ght prejudicé their_ffghts.
(Exhibit G e IR Lo
11 Cbunsé[ for pIaintiffé»haé idéhtified~albattern of _
non- conpl i ance in South Pl ainfield's reéponse to the judicial -
orders referenced aboVe. Its conduct with regard to | |
t he El derl odge sité exenplff{es bad faifh on the municipality's
part in carrying out the M . Laurel objectivés agreéd toin |

the May 22, 1984 Judgnent:

(a) On August 22, 1984, M. Rosa subnitted to plaintiffs
a cbpy_Of a revised proposed draft of ordinances for.fhe Bor ough
of South Plainfie,‘ld. (Exhibit Gl) o
X (b) These draft ordi nances mere:revieméd by :
M. Alan Mallach and Eric Neisser, Esq. | '
... (c) On Septénber'S, 1984, M. Neisser wote to

M .. Rosa agreeing to the majority of the proposed ofdinénces,
excepting concerns as to mandat ory t ownhousé and gar den
apartnént m x, the definition of townhouses and condom ni uns,
and certain cost generating features by thq proposed

ordi nances. (Exhibit G2) .
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(d) No response was ever received fromany repre-
sentative of South Plainfield as to the three issues left .
out st andi ng. | . :

"(e) Ch"Septenber 25, 1984 Judge Serpentellr requested

M. Diegnan informthe Court of the expected conpletron date

of the Court- ordered revision of the zoni ng ordrnances
(Exhibit H ' ‘e »;Q;;" L VL ey N

o - (f) Pur suant to the terns of the Judgnent As To
Sout h Plarnfreld t he Borough of South Plainfield was requrred”'
to enact ordinances in oohpliance with ternms of Crder no‘tater‘

than 120 days fromdate of the Judgnent

" The 120 days expired on October 3, 1984.

(g) By letter dated Cct ober 4, 1984 Patrick Dregnan
responded by advrsrng the Court that revisions to South
Plainfield s zonrng plan woul d not be approved until a conplete
revrsron of the Master Plan was conpleted by the Borough S
Planner Robert Rosa Associates. (Exhibit I> _ :

k CNI*Ch Cbtober 11, 1984, Judge Serpentelll uwote
to M. Di egnan rerteratrng the Court's Septenber 25th o
request for a specific tine schedule as to the expected
conpl etion date of "the zonlng ‘ordi nance revrsrons The
Court reninded M. Diegnan that the Cbtober 3, 1984 -

" deadline for that ordinance revisionvhadipassed. (Exhibit J)

(i) On Cctober 12, 1984, | wrote to M. Diegnan

-indicattng the dissatisfaction of the Urban League with

Esq
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South Plainfield si intention to hol d up Cburteofdered'reVisfdh

of its zoning ordinances until enactnent of én‘updaped Master .

Pl an-and ny'intention to requesthapprobriate reliefvabsent an‘
indibatidn‘fron1the Bor ough of Jntention to conply!@ithLCourt;"lfx 
ordered‘enabthent ofvcdhpIiant ordi nances within 7’days,6f e
-Cbtober;lé, 1984. (EXhibit'K) V'I hear d not hi ng ff0h1ahy |
. fépreSentative of South Plainfield mﬁthihfthe:specified tine   ;,'
P d . e . T R L Y S |
UA) O Cctober 19,. 1984, | wr ot e tQ the Court
expressi ng t he position of the Urban League that it was un- .

reasonabl e and contrary to the mandate of M. Laurel 1l to

del ay anendnent of the zoni ng ordi nances pending revision
of the Master Plan and suggesting it woul d be appropriate
‘to all ow the Borough one |ast opportunity to enact a conpliant
ordinance with a deadline of one properly noticed public
meeting. (Exhibit L) | e |
..~ . (K OnCctober 22, 1984, aletter to Judge Serpentelli

"%»~- fromPatrick D egnan, Esq. infornmed the Court that the next o
schedul ed Public Meeting of the Mayor and Council of the

- - Bofough_of South Plainfield is thenber 12, 1984. No’

| iﬁdicafion was provided by this connuhicationras to mhether_i
ordinancé revi si on woul d of woul d not be Qonsidered<
by the Council of the quough of South Plainfield at that
neeting.. (Exhibit Bﬁ |



12.  As of'the-daté of this Affidavit, the Bor ough of
Sout h Plalnfleld has not enacted conpllant or di nances ‘nor has
it given any |nd|cat|on i t mnll conply with the terms Qf t he
Judgnent by enact|ng such ord|nances'at t he thenber 12} 1984

neeting specified by M. Diegnan in hié Ietter~pf e h
| Qct ober 22, 1984, o , B e

~‘j13.  The approval granted.to'the Eldérlodge“site-‘
W t hout a nandatory set aside in V|olat|on of the Judgnent
of May 22, 1984 indicates that the set asldes applicable to
t he ot her parcéls subject to rezoning”as a result of the -
Judgnént are also in jeopardy and plaintiffs will be irreparably
‘harmed if the actions of the Borough, its officers and agent s
mhich‘hayfinpair the terns and conditions of the Judgnent
are not restrained. o

. 14; Any action as to ot her vacant par cel s |n the
nun|C|paI|ty by such governnental entltles Wl also |
|rreparaQ.y inpair the position of the pIa|nt|ffs by redUC|ng
the anmount of land available for satisfaction of the fair
share at a time when the Borough of South Plainfield has not
enacted conpl i ant ordinances‘and has, in-at Ieaét'one I nst ance,
violated the terns of the exiSting Judgnent .

15. In the absence of a restraint enjoining such actiohs
as requésted by plaintiffs in ips not i on, pjaintiffs\MlI
continue to.be left in the posture to objecting to actions

taken by any entity or individual on behalf of South Plainfield



after-the-faot. The existing status of thehEIdertodge matter
aptly tllustrates the I rreparabl e prejudice thatﬂhashand\MII
contrnue to occur to plaintiffs as a result e

»416 - The consequences to the Borough of South Plalnfleld
«of enact ment of the requested restralnts are ntnrnalftnv_
,conparrson to the harmresulting to plaintiffs, especrally
when vreued in Irght of action and inaction of the Borough
and |ts representatlves set forth in this Affidavit mhlch have
A transprred to date. | | ‘n |

- 17. Plaintiffs have succeeded in this‘natter>0h t he
nertts.e It is no longer a question of the "probabrtity of
success" of the party seeking the restraint. The judgnenths
- To South Plainfield. was entered after plaintiffsl,hotion’for
Sunmar y Judgnent.' Plaintiffs seek this restraint to
ensure t hat the,Judgnent i s.not consistently and continually
er oded by t he Borough of South Plainfield or anyonekacting
onits behalf. -

18.\ The Borough of South Plainfield is out ofwtine for
revising its oruinances. The 120 days mandated for revision
of the ordinances haS'Iong passed.- Wile draft ordihances have
heen,subnitted to plaintiffs and conment ed upon by the Wban
League, the defendant has provided both the Court and the
plaintiffs with correspondence that conveys virtually
nothing as to its intent or its efforts to conply with the
existing Judgnent. As aresult, plaintiffs request that a

».



Py ~9-
tﬁ;fgthter'be I mredi atel y appoi nted by'the4C0urt and ‘that the

; Master's responsibility be to.review the proposed South |
Plainfield draft ordinance and the coments of plaintiff
thereon contained in M. Nei sser' s Septenber 5, 1984 letter and,
wi thin 15 days, report to the Court as to his or her recommenda-
tione:tor revision of the ordinances of South Plainfield

‘19{4’ Consolldatlon of t he EIderIodge and Lkban League

,sults i s necessary for the Urban League to be abIe to properly o

protectv and assert |ts posi tion within: the context of the
EIderIddge I|t|gat|on. Conmon quest i ons of | aw and fact‘eX|st~-

inboth suits. The El der | odge patcel is the Subjeot'of_the'

Court'e'Judgnent of May 22, 1984 in the U ban League case |

and both suits seek relief on the basis of M. Laurel.
RESotution'ofothe exi sting inoonsistency of the Borough's action

and the Judgment can nore efficiently t ake place in a consolidated

action. -
20."  In order to enable pIaintiffs to nonitor the proposed .
actions of all individuals and entities acting on behalf of

t he Borough of South PIalnfleId pl aintiffs nust have

notice of t he contenplated actions in advance. :Aocordlngly;

pIainttffé further nove for an Order requiring that plaintiff
be provided with copies of any and al | agendas, neeting notices,
proposals, etc. that could in any way affect or inpact upon

the.ability of South Plainfield to satisfy its fair share of |ow

and noderate i ncome housi ng whi ch the Judgnent nandateg/($LJ?rOV|def

SWORN TO and SUBSCRI BED - ’\\’7’7\’\’\J’\L & L- -
before me this 26th day ”‘ARB&J%"E
of Cctober, 1984, v -Tv

vyHym M Mg/
Attorney at I*"W éifue of New Jersey
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