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STATEMENT 'OF CASE

This is a prerogative wit action challenging the
| and use regul ations and practices of t he Def endant, Bor ough
of Lincoln Park and 26 Morris County nunicipalities, and

asserting such regul ations and practices to be unconstitutional

" and illegal by precluding housing for low incone famlies in

the context of So. Burl. Cy. NAACP v. Tp. of M. Laurel,

67 N.J. 151. (1975) and OGakwood at Madi son v. Madi son Twp.,

72 N.J. 481 (1977). Lincoln Park avers that it is not a
devel oping nmunicipality and not subject to the M. Laurel;+ *

mandate; that it is inappropriately placed in the sane region

with the other co-defendants; and that in any case this Defen-
dant has made provision for its fair share of |east cost

housi ng.



STATEMENT OF FACTS

| NTRODUCT1 ON

Li ncol n Park Borough is situated on the easterly edge
of Morris County. The Borouéh i s bounded on the east by the
Tomnshib of Wayne in Passaic County, on the south by the
~ Borough of Fairfield in Essex County, on the west by the
Township of Montville and on the north by the Township
of Pequannock and the Borough of Kinnel on.

Lincoln Park contains a land area of 6.6 square mles

of a total of 4,290 acres?’. The Bor ough popul ati on,
est abl i shed by the 1970 United States Census, was 9, 034;
however, the prelimnary 1980 Census returns indicate

that the popul ation has declined to 8, 798.

'L.P. 6, Table | shows |and as 4,290 acres, river as
178 acres for a total of 4,468 acres, l|land area at 644 acres
per square mle equals 6.6 square m |l es.
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TOPOGRAPHY

In terns of topography, the Borough is situated in
t he Ponpton and Upper Passaic Water Shed and is bounded on
the south by the Passaic R ver and on the east by the .-
Ponpton River, both rivers conprising, in total 3-1/2 to
4 mles of water frontage. Borough of Lincoln Park Nbsfé(”

Pl an, 21979 , L.P. 2, page 6.

Except for Hook Mountain, which disects the Borough ffom
west to east and ranges in elevation from200 to 400 feet,
~and the Jacksonville Road area with noderate to high sl opes,

t he Bor ough can be characterized as being low, flat and,

in many cases, swanpy. Supra, page 63.

The Land Use Plan elenment of the Lincoln Park Master
Pl an was adopted on July 21, 1977. The Land Use Pl an was
based upon certain studies, reports and maps detailed on
pages 39 through 3 of this brief and collated in the 1979
Master Pl an.

3see footnote #2 above.




ENVI RONMENTAL _CONSTRAI NTS

)

FLOODI NG Lincoln Park is located in the Passaic River
Wat ershed, one of the nost severe flood prone areas in New
Jersey. L.P. 2, page 17. 66%of all lands in the Borough
lie wwthin the flood plain and are otherw se classified as
wetland. L.P. 2, Map 3; L.P. 24,

The low lying Bog & VIy neadows and Great Piece meadows
t oget her, conprom se over 2/3 of the Borough and due-to t hei r
proximty to the confluence of the Passaic and Ponpton Rivers,.
have a long history of flooding. As é consequence, the
Federal Insurance Adm nistration has designated these areas
as Flood Hazard Areas requiring special devel opnent constraints
as a condition to the local eligibility in the National Flood
| nsurance Program L.P. 2, page 29.

Additionally, of the 2,450 acres renaining vacant in the
Borough, 1,850 acres fall within the flood plain, principally
within the Great Piece Meadow and Bog and My Meadow. L.P. 2,
pages 31 aﬁd-32;r

Associ ated with its location within the watershed and
flood plain, virtually all the lands in the Borough evi dence
soil conditions with water within four (4) feet or less of the
ground surface. L.P. 2, page 30, Mip 3. The effect of this

condi tion upon devel opnent will be considered bel ow. Annua




periodic flooding also has the effect of restricting access
to the conmunity and totally bars access to Route 23 and

Route 80, except by the nost circuitous routes.

VACANT DEVELOPABLE LAND; Unl i ke much of Morris County,

Lincoln Park .has little vacant devel opable |and. Even though
only 37. 2% of the comunity is devel oped, L.P. 6, Tablesf:E,A
and I'l, the renumining vacant |ands, except for 261 acnﬁé}k&a
remai n undevel opable. L.P. 5? L.P. 6, Tables I, Il and IFT} L O

L.P. 12. O the 4,290 total acres in the Borough, 2,5$3.9.

(66% constitute wetl ands, 607.8 acres of land with greater
than 12% sl ope, and 144 acres qualified farmland. Subtracting
roads, inproved or built upon lands and lands in or dedicated

to public use, there remains but 261 vacant devel opabl e acres

or SI X PERCENT (6% of the total land area. L.P. 5 L.P. 6;

Tables I, Il and I11; L.P. 12; See "Restatenent of Report

Al'l ocation", page 28 , infra. A graphic, if not dramatic,
presentation of devel opable lands in the Borough is contained
in Exhibit L.P. 12, entitled: Mp,"Conditions Which Limt
Devefopnent, Bor ough of Lincoln Park, February, 1979". The
map, based upon the Flood Insurance Rate Map, August 6, 1976,
Li ncol n Park Topographic Map, April, 1968 and Lincoln Park
Land Use Map, April, 1977, delineates wet |ands, lands with
greater than 12% sl ope, qualified farmland, public land and

devel oped | and.
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NATURAL CONDI TI ONS RESTRI CTI NG DEVELOPMVENT:  The Bor ough

Master Plan deals particularly with the subject of "Restrictions
on Devel opnent Due to Natural Conditions", L.P. 2, pages 28-3l:

"RESTRI CTI ONS ON DEVELOPMENT DUE TO NATURAL
CONDI Tl ONS

Nat ur al . physi cal features in a high pro-
portion of Lincoln Park's land area Timt or
conpl i cate developnent.” Two distinct types
of geography make up the bul k of Lincoln

Park's area; lowlying, often marshy areas . (1 )
and hilly, often rocky areas. Each of these ' 4
areas has its own set of devel opnment constraints.’ B

The low lying areas of Boy and VIy Meadows
and~~Q eat Pl ece Meadows conprise over 2/3 of
the Borough's total area. They have a | ong
history of flooding, the result of therr
proximty to the confluence of the Passadic
and Pompton Rivers (see Flooding, page 17).
The Federal |Insurance Adm nistration has
designated these low |ying areas as "Fl ood
Hazard Areas" and required special strict
regul ati ons for devel opment whi ch the Borough
must enforce as a condition of participation
in the National Flood Insurance Program

The Hook Mountain area, which conprises
about 1/4 of the Borough, has devel opnment
constraints due to poor soil conditions.
The area has a history of drainage and
septic problens largely the result of
steep slopes and rocky soils. The Mrris
County Soil Conservation District has '
categorized the nmgjorrty of the vacant
Tand Tn this area as having SolTS which
Tmt or conplicate developnent (see Nap
#H5). The two basiC categories of devel-
opnent Timtations, 1looding and Soil
capabi 1111 €S, taken together eifect nore

an 0 Incoln Park s total area.

NEnmphasi s added by underlining throughout quote.

-6-
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FLOOD HAZARDS

Fl ood plains, during a flood, act as
reservoirs tenporarily containing excess
wat er that cannot be imediately discharged
by the river. Developnent in these areas
characteristically results in a reduction
in flood water storage potential, just as
if a cup were gradually filled with stones.
The cummul ative effect is a reduction in
t he amount of flood water that the flood
plain can hold, which in turn results in
arise of the flood level for any given
flood. This occurs to varying degrees
dependi ng upon the type of devel opnent
and the flooding characteristics of the
specific area. |In general, however, the
greater amount of filling of the flood
plain, the greater the inpact on future
fl ood potenti al .

| nundation is another problemfor devel -
opnents I'n flood hazard areas. This can to
an extent be controlled by raising the
structure above fTood Tevel, however, this
has the correlary effect, nentioned above,
of 1ncreasing the tuture flood hazards.
In additron, raising a structure often
greatly 1ncreases the cost of construction.
This may be offset 1n certarn cases of"
conmerclal _or industrial developnment by the
advantage offered 1n Specific sites in terns
Of SUperior access to markets, but even in

ThoSe cases, there Is alimi [0 how nuch
ST Ng 'S econom c.

The differential between existing ground
el evation and the flood water elevation is
the crucial factor for the 1 npact on flood
storage capacity and the econom cs of
developnent. If the difference Is too great,
then filling (or raising the structure)
becones a prohibrtrve expense and results
In a large reduction of flood storage capacity

due to the large quantity of Till necessary
to rarse the structure.
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Access to devel opnents |ocated in flood
plain areas is a serious problem especially
for those located in severely flood prone
areas. A developnent that is raised out
of the flood plain can still be cut off
fromvital services by a flood. This is
a special concern in the case of high
density residential devel opnent where
| arge nunbers of people could be cut
of f from energency services.

Thus, it is evident that many natural conditions severely
limt devel opnent in the Borough over nnfe than "90% of Lincol n*{
Park's total area". L.P. 2, page 29. FEqually significant |
is an analysis of all vacant lands in the Borough set forth

on pages 31 and 32 of the Master Plan, id.

"Vacant Lands
Great Piece Meadows

This area of about 1,000 acres in the
southern extrene of the Borough is the

nost severely flood prone area = = having
an annual incidence of flooding. The ground
elevation is =~ = 9 or nore feet belowthe
el evation of flooding = = = It has been
mentioned in the Corps of Engineer's plans
..... as a site for (a reservoir. . = and
..... the State Devel opnent Guide Plan and

t he Regional Devel opnent CGuide. . = . have

classified it for open space. Soils == .
have poor bearing capacity for structura
devel opnent, (enphasis supplied).

Pi o Costa Lake Area

Extensively mned = = this area of about
250 acres in the northeastern corner of the
Borough is to a large extent now a water
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body for nmuch of the year. Mst of the
remaining land is severely flood prone.
..... The ground el evation of land ....
is . . 8 or nore feet below = = flood
el evation =

Bori nski Tract Area

The western portion . = is qualified
farmand = = | The main limtation to
devel oprment in this area of over 100
acres is due to flood hazards. The
ground elevation is largely 5 to 8 feet
below =~ = requiring a |large anount of : K
fill for structural developrment. Structural e |
devel opmrent may, however, be feasible ' %
-al bi et expensive on pockets of higher
l'and, (enphasis supplied).

Beaver Brook Road Area (Bog & VIy Meadows)

This area . = = is about 500 acres .....
Limtations to devel opnent are due to poor
soil conditions and flood hazards. The
soils . in nost cases have poor bearing
capacity requiring extensive excavation and
refiTling for structural devel opnent. (enphasis
supplited). The existing elevation n nuch
of this area is 3 or 4 feet bel ow base fl ood
el evation. Again, structural devel opnment
..... may be feasible al biet expensive because
of the extensive site preparation necessary.

Tom s Poi nt

ThiS;afea of about 65 acres has no serious
on-site devel opnent [imtations due to natural
conditions.5

5Desi gnat ed pl anned residential devel opment (PRD) in the
zoni ng ordinance, L.P. 1, providing for townhouse devel opnent
at 8 units per acre. A developer has received site plan approval
for 345 units in md 1980, however, devel opnent has been stalled
~due to pending litigation. = : '
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Northwestern nghlands (Jacksonwlle Road Area)

_Thls area of about 250 acres . . . a number
of large tracts remain vacant . . . Natural
limitations to development are due mainly to
stony soil conditions, moderate to high slopes.®

Hook Mountain Peak and Southern Slope

..... slopes . = = generally run above 126 and
in some cases above 15%...... Soil conditions for
development are characteristically poor due to
shallow = = = bedrock conditions = "
It is evident from the foregoing analysis of 2475 vacant
acres of land that Lincoln Park has almost no developable Iand *
Even the data contained in the Report, L.P. 5, pg. 17, relied ‘|

upon by the Plaintiffs, shows Lincoln Park with only 396. devel-{

opable acres.

6Lincoln Park and The Peguannock,Lincoln Park and.Fairfield Sewerage
Authority (Authority) received grants from the U.S. Environmenta Protec-
tion Agaxy ad N.J. Degoatmett of Environmentad Protection for the construct
tion of a sanitary sawer collection system, purnping station and Authority
lines within the Borough of Lincoln Park, On Deoambar 7, 1979 a grant,
however, was denied for the construction of the Borough collector sysgem
to service the Jacksonville Roed area (Gontract No. 4) situate in the north-
west corner of the Borough. L.P. 43 and L.P. 44. Funding requires satis-
faction of two criteria: (1) justification of need, and (2) justification
of cost effectiveness. Lincoln Park completed a need study on Augud 14,
1980 and believes that such requirement has been established. On
September 24, 1980 Lincoln Park applied for a grant to undertake the cost
effective study and such application is pending. As contemplated Authority
lines were to extend from the Grearwview treatment plant northerly along
Beaverbrook Roed to the intersection of Jacksonville Itoad ad westerly aong
Jacksonville Roed to Faam Roed gpproximately at the west ditch crossing.
Lincoln Park and Pequannock were to share in the cost of the construction
of an interceptor from Fam Roed westerly aong Jacksonville R>ad to the
Voorhis Roed pumping station to service the respective municipalities.
Townghip has not commited, however, to date, to contribute
flow to this line ad is itself undertaking a needs study. The authority
lines will be degpendent upon Lincoln Park and Pequannock's needs and
both municipalities and the Authority must thereupon file construction
grant applications for funding purposes.
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DEVELOPI NG_MUNI Cl PALI TY

Li ncol n Park does not exhibit the attribute of a devel -
oping nunicipality. The Borough does not possess a sizeable
| and area having an area of 6.6 square mles”~. O 39 Mrris
County nmunicipalities, the average size is 12.25 squareqﬁLeS**{
Nor, as illustrated above, does the Borough possess any .
significant quantity of vacant devel opable land. 261 acres,
or 6% of the total land area in the Borough remain vacant and -}
devel opable. Nor can it be maintained that the Borough is
exhibiting growth. Prelimnary 1930 census counts record a
popul ati on decline between 1970 and 1980, from 9,034 to
8,798. During that sane period solely 102 housing units were

constructed9. in the Mount Laurel sense,(So.Burl.Cy v. Tp.

of M. Laurel, 67 N.J. 151 (1957), App.Dison. and Cert. Den.

423 U. S. 808, 462 Ed.2d 28 (1978), Lincoln Park is not a

devel opi ng munici pality, supra at 160.
. REG ON
Contrary to the assertions of the plaintiffs-in this
action, there exists no legal or factual justification for the

8-county region established by the Report, L.P. 4, even though

'See Footnote #1 , infra.

8Dat a Book, Morris County, N.J., State of New Jersey, Dept. of.
Educat i on.

dRecords of Lincoln Par k, Dept. of Pfanning & BuiTaing.
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t he regioh=has come to mean "the area fromwhich, in view of
avai |l abl e enpl oynent and transportation, the popul ation of the
muni ci pality would be drawn absent invalidly exclusionary

zoning. Cakwood at Madi son,Inc. v. Township of Madison, 72 N.J.

481,537 (1977), the Departnment of Community Affairs has de-
parted. fromthe journey to Qork criteria in the formulation
of the eight-county region. It will be denonstrated that,..
this departure has created significant distortions in the?

application of the journey to work and other housing region
criteria reépecting Li ncoln Park, its co-defendants and;the

County in general .

On COctober 24, 1980, in response to certain questions
raised by the New Jersey Suprene Court follow ng 3 days of

argunent in the six zoning cases, U ban League of Geater New

Brunswick v. Carteret, et al., and related matters, the

Attorney General filed a letter response brief with the Court,

L.P. 17, addressing inter alia, the subject of "Justification
»
of Regional Divisions":

"Justification of Regional D visions

Four criteria were used by the Division as a basis for
the twel ve regions established in the Report. The first,
and perhaps nost inportant, is based on the principle
articulated in Munt Laurel that municipalities be
responsive to local and regional |ow noderate income
housi ng needs, 67 N.J. at 187-188. |In netropolitan
area where the concentration of housing needs exceeded
avai |l abl e county resources, the region accordingly

i ncorporated adjoining counties, as necessary. See
AGb7-24 to AGb8-8. In this regard, a significant

consi deration in establishing regions in accordance

-12-
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wi th county boundaries was the relative availability
of statistical data on this basis in conparison

wi th configurations bal ance, the regions selected
denonstrated positive relationships, as discussed

in greater detail bel ow, between such considerations
as housing, job location, comunity facilities and
avai lability of transportation and ot her services.
Finally, county-based regions were consistent with
the recurring references in Executive Oder No.35
under which the Initial Report was devel oped,

see AGh6-6 to 16, supporting the allocation of
housi ng needs in accordance with the boundaries of

I ndi vi dual or groups of counties. Allocation

Report at 8-11. :

Contrary to the criticismwhich the Court in-

di cates was presented at oral argunent, the
Division did not consider the "journey to

wor k" factor in establishing regions. The
Division utilized 1970 Bureau of the Census

data suggesting that a cl ear preponderance

of enpl oyees reside in the sane county where

they are enployed. See Departnent of Trans-
portation - Tri-State Census Bureau Joi nt

Project, Recoded, Reprocessed Worker File (1974,)*
Further analysis by the Division in delineating
the 12 housing regions indicated that |arge
nunbers of trips per day occurred between

counties that were subsequently grouped into the
respective northeastern and sout hwestern New
Jersey regions, while the remaining ten regions
whi ch consisted of single counties did not evidence
strong honme to work trip |linkages wth adjoining
counties. See Journey to Work: New Jersey 1970,
O fice of Busi néSS EConom cS, August I3, 1973.

In addition to the degree of comuter interaction
not ed above, the northeastern New Jersey eight-
county region was devel oped in recognition of the
absence of sufficient available |and resources to
acconodate | ocal housing needs in such counties

as Essex, Hudson and Union. The specific counties
conposing this region were selected on the basis

of relative geographic proximty and soci o-economc
i nterdependence. Allocation Report at 1-11; AGo 8-8.
Clearly, to incorporate nore renote counties in
this region as was apparently suggested at ora
argunent is unwarranted, in that it would pronote

- 13-
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ur ban épramA and result in |longer enployee trips
to work as new housing is constructed in these
outlying locations to neet regional housing
needs." L.P. 17 at pages 6 & 7.

The Attorney General's justification of the Region is
based, in part, upon the availability of statistical data on
. a county-wide basis "in conparison with configurations which
were not county-based". Supra, page 5. Further in netropoli--
tan areas where housing needs exceed county resources "the..
regi on accordingly ihcorporated adj oi ning counties as N
necessary”, ~d. In that regard it was acknow edged t hat ;he
ei ght-county regi on was "devel oped in recognition of the
absence of sufficient available land resources to acconpdate
| ocal housing needs in such counties as Essex, Hudson and
Union". Supra, page 6. The Attorney General's response con-
stituted neither a legal nor rational justification of
regi onal conposition and such response serves instead to
underscore the criticismof the 8-county region'nade at ora

argunent in the six zoning cases,”™ U ban League of G eater

New Brunswi ck v. Carteret, et al., and related matters:

“5. Please justify the regional divisions of the
Report (10 counties as separate regions plus one
region of three counties and one of eight counties).

10The Attorney General's QOctober 24, 1980 letter response
was in reply to a letter from Stephen W Townsend, Cerk of the
Suprene Court, for the Court, dated Cctober 23, 1980, address-
ing certain questions and criticisnms nade at oral argunent.
L.P. 17A, page 1 & 2.
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In addition to a general justification of the
. regions, please respond to the following criticisns
made at oral argunent by counsel

b. The eight-county region incorrectly assunes
that the appropriate counties for Essex and Hudson
County needs are those to the west only, whereas
it is quite clear that counties outside that
ei ght-county region are nore |ikely candidates
to neet those needs.

6. The Fair Share allocations, it was alleged,
have led to clearly incorrect results. Again,
the Public Advocate in the Mrris County case

has presented, the Court was told, an expert EATAR |

I ndicating that the appropriate allocation ' KX
for one nunicipality was at |east double v

the Report allocation. KW

7. The popul ation projections used to determne-v' . - -]’
Fair Share allocations are inaccurate—+n sonme . o
regi ons, the popul ation during the past decade ' ‘»,. ‘':f"

has been decl i ni ng.
Nor is the county data based criteria justified by resort

to additional criteria:

"An additional criteria was that on bal ance, the

regi ons selected denonstrated positive relation-

ships as discussed in greater detail below, be-

tween such considerations as housing, job |ocation,

community facilities and availability of trans-

portation and other services."
However, the Plaintiff's expert, Mary Brooks, indicates in her
Decenber, 1979 Report, page 7, that significant factors to be
considered in a fair share housing plan include distance to
enpl oynent, availability of public transportation and existence
I f adequate infrastructures (i.e. water, sewer, schools).

L. P. 38.
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THE 4- CONTY REG ON

Li ncol n Park has undertaken eﬁploynent, transportation

and ot her soci o-econom ¢ data base studies, L.P.18,18A 19 & 19A.

whi ch show that Lincoln Park is not part of the 8-county

region but instead, a 4-county region consisting of Mrris,

Passai c, Essex and Bergen counties. The studies were under- .}

taken by the Borough Planning Departnent and its plannihq;f
consul tants, the Planning Associ ation of North Jersey. gfhe
foll ow ng studi es were undertaken:

1. place of enploynent of Lincoln Park workers;

2. 'placerf resi dence of workers enployed in
Li ncol n ParKk;

3. where Lincoln Park residents food shop;

4. where Lincoln Park residents shop for clothing,
househol d itens, etc.;

5. where Lincoln Park residents receive nedical care;
6. where Lincoln Park residents receive dental care;

7. where Lincoln Park residents engage in sports
and recreation;

8. where Lincoln Park residents attend novi es,
t heater, etc.

The survey of place of enploynent of Borough residents
was based upon 356 tel ephone responses and reveal ed that 88%
of all workers are enployed in the 4-county region, L.P. 18,

page 2, 4-6, L.P. 18A, page 1.

-16-
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Excl uding the New York State enploynent (28) , 95% of al
workers are enployed in the 4-county region. Hudson, Union,
M ddl esex and Sonerset counties account for 4.6% id.

Pl ace of residence of workers enployed in Lincoln Park,
based upon personnel data prbvided by enpl oynent establishnents
in the Borough is corroborative. O 1,300 enployees, 84.5%
reside within the 4-county region. Excluding New York State
wor kers, the nunber is 88% Hudson, Union, M ddlesex and

Sonmerset counties account for 1.4% L.P. 19,pages 1-7, L.P

19A.

Soci o- econom ¢ dependence is Iikeﬁjse heavi | y meighted
in favor of the 4-county region. Except for newspaper
subscription or readership accounting for 82.9% at |east
93% of Lincoln Park residents shop, obtain nmedical services
and attend novies and theater in the 4-county region. L. P.
18A page 2- 8.

In terns of transportation, two (2) separate studies were
undertakén: L.P. 18, page 7 & 8.

1. Method of transportation for Lincoln Park residents.
2. Travel tine to work.
O 395 tel ephone responses, 83.88%of all workers travel to
work by use of private conveyance and only 5.73% nmake use of
public transportation. id. The reason for resort to private

transportation is that, generally speaking, while there are

-17-
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rail and bus connections to sone of the other parts of the
Newar k- New York Metropolitan region, the level of service is
such that use of those facilities is limted. There is in-
frequent service during limted hours of the day. There is no
direct service to Bergen County, Union County, Hudson County,

M ddl esex County and Sonerset County; only limted service to
parts of Passaic and Essex Counties. See Public Transportation
Quide to Morris County, published by the Departnent of

Public Transportation and the Morris County Board of Fr eehol der-

1978, L.P. 20.

While Route 287 is nentioned as a mmjor access to other

parts of the region, Route 287 does not extend to Lincoln Park.

There is now serious question as to whether Route 287 wll ever

be conpleted. Many regional groups, Regional Planning
Associ ation and Pat erson Regi onal Devel opnent Corp., are
arguing a no-build alternative.

Data base studies reveal that there exists little in the
way of enploynment/. transportation and socio-economc inter-
dependence between Lincoln Park and the other co-defendants
in this action and Morris County in general. Except for
Pequannock Townshi p, a co-defendant nei ghbor to the North,
statistical contacts between Lincoln Park and other Mrris
County communities is insignificant. There is, however, an

overwhel m ng interdependence between Lincoln Park and the 4-

-18-
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It is respectfully argued that housing units may not fairly

county region. This divirgence denonstrates the validity of the
criticismof the criteria and nethodol ogy enployed in the

est abl i shment of the eight-county region. Annexation of counties
may represent a conveni ent nunbers sol ution, however, what

| egal or planning principles justify such a cohcept? Simlarly,
what legal or planning principle justifies the inclusion Qf'

Li ncol n Park Borough as a co-defendant in a housing region in

which it bears no positive relationship wth other co-defendants

)

be allocated anong a fractional nunber of nunicipalities'and

counties within a region on a patch work basis but such
al l ocation should be uniformy determ ned and adm ni stered at

one time throughout the State.

- 19_
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HOUSI NG

- There exists no correlation between housing criteria and
Lincoln Park's inclusion in the subject action. As demonstrated
above, Lincoln Park has little devel opable vacant |and upon
which to build new housing. In terms of existing housing, -
data reveals that this comunity is supplying substantially
more |east cost housing than is generally available in ., A
Mbrris County. L.P. 34, L.P. 2, page 33-40, Map 7 and 8, L.P. |
6 "Conparison of Existing Housing to Future Housing". 1970

U S. Census data showed the follow ng:

Single famly 1982 78. 3%
Two famly 66 2.6%
Mul ti-famly 485 19. 1%

Rental units were also available in the Borough in single
famly homes as well as two-famly homes. The Census reveal ed
645 renter units, 25% of total housing was renter-occupied.
Through its revised Master Plan and Zoning Ordi nance,

Lincol n Park has provided approximately 965 additional units
of least cost housing. L.P. 6, Table I, Il and Il

(1) Low Moderate Incone 150

Senior Citizen Housing
(2) Townhouse 58

(3) Planned Residenti al -439-11
i Devel opment Townhouses - )
~ ~LeTre Planned Residential Devel opment District has received,
.project approval for 345 townhouse units.
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(4 Apartments over Stores 25
(5 Two-famly 293
965
Throughout the pendency of this action, the Plaintiffs
have steadfastily maintained that except for units zoned for
seni or housing and perhaps the apartment units over stores,
no other newly zoned two-famly or nmulti-famly districts?
were in accord with the Plaintiff's concept of |east cost
housing. Devel opment Standards for all such districts are

set forth in the Devel opment Regul ations, Code of the Borough

of Lincoln Park, L.P. 1, pages 1 through 50. However,
standards for the 2-famly district, deemed non-|east cost

by Plaintiffs, are included in the body of this brief so as to
demonstrate the divergence of interpretation of the concept

of "least cost housing". L.P. 1, pages 12 through 14.

" Sec. 28-41 - R-15. Residential Zone.

Wthin the R-15 Residential Zone, no prem ses,
| ot, building or structure shall be used, and no
buil ding or structure shall be erected or altered
to be used in whole or in part for any othér t han
the follow ng purposes:
A, Permtted Uses:

1. Al uses permtted in the R-40 and R-20 zones.

2. Two-famly dwelling used as a residence by

221- ‘
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not nore than two (2) famlies.
B. Special Requirenents for Two-Fami |y Dwel lings:

1.. Mnimumlot size for two-famly dwellings
shall be twenty-two thousand five hundred
(22,500) square feet.

2. Mninmumfloor area for a two-famly dwelling
shall be a total of one thousand seven hundred
fifty (1,750) square feet.

3. Each dwelling unit in a tw-famly dwelling
shall contain a mninmum floor area of si'x
hundred fifty (650) square feet. T

2

e o
e

4. Professional offices shall not be pernitted
in a tw-famly dwelling. C

The followi ng roons shall be provided in each of
the dwelling units: Li ving room Kkitchen-dining room
one or nore bedroons, bathroomand an accessory storage

area and two separate entrances.

Requirenents for All R 40, R 20 and R 15 Residenti al
Zones.

A.  Accessory uses on the same |lot and customarily
incidental to the permtted dwelling unit shal
not include a business but may i nclude:

1. Detached garages of a capacity not to exceed
- three (3) autonobiles and tool sheds; however,
such structures shall be located not |ess than
thirty-five (35) feet to the rear of the front
line of any existing dwelling or, if no dwelling
exists, thirty-five (35) feet to the rear of
the | egal set-back I|ine.

2. Stands for the sale of farmor garden products
rai sed on the prem ses, excepting, however, the
sale of fow or livestock. Stands shall be
| ocated at |east twenty-five (25) feet from any

-22-
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property line and said stand shall be of a
tenporary nature and renmoved fromthe front
or side yard when not in use.
B. Of-street Parking Required:

1. Residential - Two (2) off-street parking
spaces for each dwelling unit, at |east
one (1) of which shall be enclosed in a
garage or carport.

2 . . . " supra, pages 12 and 13.

It is notable that unit density in the two-family district
barely exceeds the four unit per acre limt espoused by Mary
Br ooks 2" h

The remaining newy zoned 672 |east cost housing units are

all either multi-famly or townhouse units permtting densities

of up to 8 units per acre, except for the | ow noderate incone

senior citizen district which permts densities of up to 15 units

per acre.

Besi des provision for |east cost housing, lot sizes in
this community are characteristically nodest. Although 63.6%
of all residentially zoned acreage in Mrris County is one (1)
acre or norel?, only 9% of vacant and inproved |ands in Lincoln
Park fall within the sanme category. Additionally, 61% of al
residential lands in Lincoln Park vacaht or inproved are 1/3

acre or less. L.P. 6, Table I.

| -"Decenber, 1979 Report, pg. 1, Brooks Report, L.P. 38 pgs,
12-13 and March, 1979 Report, pgs. 24-25.

«71975 Zoni ng I nventory by NUnicipaPities, Morris County
Pl anni ng Boar d. o ,
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In.summary, by conbining existing housing stock with newy

zoned | east- cost housing opportunities, the result is -

Single famly 68%
Two-fam ly ' 7%
Multi-famly 25%

and Townhouse o
L.P. 6 "Conparison of Existing Housing to Future Housing. *=

| NFRASTRUCTURE AND COVWWUNI TY FACI LI TI ES

Al t hough Lincoln Park has recently constructed a séméragee‘a

collection system service will not be available to the

few | arger devel opabl e trac{s in the Borough situated in the
Jacksonville Road area. Lincoln Park's application for
Federal funding for sewering this portion of the comunity
has been rejected and existing criteria for such approval woul d
make it extrenely difficult to ever secure such funding.

Li ncol n Park has no |ocal water source except for one
muni ci pally operated well that produces 200,000 gallons per
day. Lincoln Park purchases its water supply from Pequannock
Townshi p.

I n tefns of 'the public school system it should be noted
that Lincoln Park has no public high school nor are there any
current plans to construct such a facility. Lincoln Park

hi gh school students are bussed to Boonton.
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" The 1970 U. S. Census, although nowten (10) years old,
reveals that Lincoln Park is a blue collar community. |If any
denogr aphi ¢ i nbal ance exists, it lies in the relatively snal

nunbers of upper and m ddle income famlies residing in the

~comunity. 26.8% of Lincoln Park famlies have incones bel ow

$10, 000. 00; 41.6% have i nconmes between $10, 000. 00 and
$14, 999. 00. In sum 68.4%of famlies have incone bel ow
$15, 000. 00. Conparative census data reveals that median i nconef

in the Borough is 8th lowest in Murris County. L.P. 42.7 e z%é,

Additionally, residential sales prices in Li ncol n ParKk, aVérag{”"

ing $47,200.00 for the period 7/77-7/78 are also one of the:

lowest in Morris County. L.P. 41.

In addition to having one of the |owest per capita incones
in the county, Lincoln Park has the fourth highest tax rate in
the county and suffers declining trends in its ratable base due’
to the effect of flood plain devel opnent constraints upon prop-
erty values. This occurs at a time when Lincoln Park has
incurred maj or capital expenses, a significant portion of which
will be reflected in the tax rateM Obviously, Lincoln Park
is not a comunity which caters tb m ddl e and upper incone
famlities nor may its residents be expected to bear any addi -
tional tax burden to defray the cost of inprovenents required
to support additional housing having a negative cost benefit

ratio.

14Lincoln Park will be required to raise by taxation, an addi-

. tional $500,000. in 1981 and $750, OQQ - $1, 000, 000. annual |y .

thereafter for paynent of debt service for the sanitary sewer
program and for sewage plant user fees.

-25-



,!\f

ST T DA A TR = " — —
P : S S e SIS o oS oo

Finafly, an underlying principle of planning is the concept
of a bal anced zone schene and plan inplicit in the provisions
of the Minicipal Land Use Law, N J.S A 40:55D-1 et seq. The
Plaintiffs in this action seek a housing allocation for the
Bor ough of Lincoln Park of 1,574 ow noderate income housing
units. L.P. 38. Lincoln Park already has an inbal ance of
| ower famly incone ranges. There presently exists approxi-
mately 2,300 housing units in the Borough, 25% of mhich'con;
stitute rental housing. The addi tion of 1,574 Iom#nnde(agg
inconme multiple-famly units will constitute an increasem6¥ 68%%{

in the total nunber of housing units and result in double the ]

multiple fanmly-single fanily ratio from 25% to al nost 50%
Thi s i nbal ance does not take into account the 965 nulti-famly
and 2-famly housing units provided for pursuant to the newy
adopted Master Plan and Zoning Ordinance. Such a result would
constitute major reorientation of this conmunity's housing

stock and denographi ¢ base.

1980 CENSUS

1980 Census preliminary counts reveal that Lincoln Park
has sustai ned. a popul ation decline from9,034 to 8,798. That
residential growth stablized during this period is also
evi denced by the fact that solely 102 housing units were

constructed during that period. = Although the Lincoln Park

15The REPORT allocation is 702 units.
e"Certificate of Cccupancy based upon records of Lincoln Park
Departnment of Planning and Buil di ng.
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Pl anni ng Board granted prelimnary site plan approval for a
345 unit planned residential conplex in md 1980, devel opnent
of that site has been stalled as a result of litigation
challenging the validity of the approval s granted.

Further, projections of regional and county.agencies; on
continuing grow h of population and housing units are nongA ;F;“
outdated. They were based on earlier growh rates. Birth

rates have slowed down; housing starts are down. Prelininafy

returns of the 19.80 Census show popul ati on decli nes an&Very,

linited increas in residential devel opnent. H gh nortgage
interest rates and spiraling construction costs have al so

recently contributed to the decline.
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Rest at enent of Report All ocation

Lincoln Park nmaintains that it is not a devel oping

muni ci pality nor is it appropriately placed in the 8-county
region. Should the Court sustain the plaintiff's position on
these issues and determine that the allocation nethodology is
not flawed, Lincoln Park nevertheless maintains that it has
provided its fair share of |east cost housing. Further, that
the allocation of 702 units as contained on sheet A-27 of the
REPCRT; L. P. 4, should be restated or corrected to reflect a nnre‘

accurate count of vacant devel opable acres.

Sheet D17 of the REPORT, shows the existence of 396
vacant devel opabl e acres in Lincoln Park. Vacant devel opable
acres ;is defined "as the vacant land in a nmunicipality |ess
land with greater than 12 percent slope, wetlands, qualified
farmand and public |ands". supra pages 15 and 16. Lincoln
Park, in application of REPORT criteria and based on severa
studi es concludes that a nore accurate count of such acreage is
261. L.P.5;, L.P. 6 - Table I, IIl, I1Il: L.F. 12 Map '~Conditions
Wi ch Linit Devel opnent” etc. Acreage determ nation was arrived
at by detail ed neasurenent of the respective areaa shown on
L.P. 12 by enﬁloynent of a polar planineter, a survey instrunent

accurate to within 1% on snall scale maps. Survey Theory &

Practice, Davis, Foote & Kelley, 5th ed. (1968) .

.The anount of vacant developable land in a nunicipality
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of course hy REPORT criteria is directly related to housing
al  ocati ons:

""Based on this index, each municipality's
share of the acreage of vacant devel op-
able land is also its share of the
prospective housi ng need. For exanpl e,
If a municipality's share of vacant
devel opable land is 10% of the total of
such land in the region, then it would
receive 10% of the prospective housing
need of the region.”

supra at page 16. A reduction from 396 to 261 vacant devel op-
abl e acres represents a 66% reduction in vacant devel opable

acres. This correction should significantly |essen Lincoln

Park's allocation of 702 units. This reduction, taken togethef

with Lincoln Park's provision for 965 new | east cost housing
opportunities is a conpelling additional argunment for dismssa

bf this suit as to Lincoln Park Borough.
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POINT I

THERE IS A PRESUMPTI ON IN FAVOR OF
THE VALIDITY OF THE BOROUGH ZONI NG
ORDI NANCE WHI CH CAN BE OVERCOME

ONLY BY AN AFFI RVATI VE SHON NG THAT
THE ORDI NANCE | S ARBI TRARY OR UN-
REASONABLE AND DEBATABLE | SSUES OR
QUESTI ONS OF PCLI CY MUST BE RESCLVED
N FAVOR OF THE BOROUGH.

It is fundanmental that zoning is a nunicipal |egislative

function. Bow and Arrow Manor v. Town of West Orange, 63 N.J.

335, 343 (1973). The role of the judiciary in reviewi ﬁ@"#,f

| egi sl ative action exercised pursuant to the statutory grant A}

of zoning powers is narrow. The court may not pass upon the

wi sdom of a particular ordinance or |egislative determ nation,
and debat abl e issues or questions of policy nust be resol ved

in favor of the nunicipality. Vickers v. Township Co. of

G oucester Township, 37 N.J. 232, 242 (1952), appeal dism ssed
371 U.S. 33 (1963).

"The zoning statute del egates |egislative
power to | ocal governnment. The judiciary
of course cannot exercise that power dir-
ectly, nor indirectly, by neasuring the

» policy determi nation by a Judge's private

jr view. The wi sdomof |egislative action is
reviewabl e only at the polls. The judicia
role is tightly circunscribed. W may act
only if the presunption in favor of the
ordi nance is overcone by a clear show ng
that it is arbitrary or unreasonable."
(citations omtted) Kozesnilt v. Montgonery
Townshi p, 24 N.J. 1547167 (1957)

It is axiomatic that the municipal governing body is presuned
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to have acted reasonably and that the resulting |egislation

is valid. Ward v. Mntgonery Township, 23 N.J. 529, 539 (1959);

Bartlett v. Mddletown Township, 51 N.J. Super 239, 261 (App

Div. 1958), certification denied 28 N.J, 37 (1958). Indeed
l'i beral construction of municipal powers is mandated by the
Constitution:

"The provisions of this Constitution and of
any | aw concerning mnunicipal corporations

formed for |ocal government -... shall be
liberally construed in their favor."
N.J. Gonst.. ; ‘Art. IV, Sec. VI, par. 11

Clearly, the burden of proof rests upon the PIaintiff§,v

"There is a presunption that the regul ation

is reasonabl e, and the burden is upon
plaintiffs to establish the contrary,
(citations omtted). The rule is that even

iIf the validity of the action be fairly debat-
abl e, the |egislative judgnent prevails.”

Appl ey v. Bernards Township, 123 N, J. L. 195
(Sup. G. 1942). " Cuaclides v. Engl'ewood
Ciffs, 11 N.J. Super 405, 5I1 (App. D Vv.1951).
Accord: Hyland v. Mayor and Township Conm

of Township of Morris, 130 N J. Super 470,

476 (App.Dv. 1974).

As Judge O app stated in Hochberg v. Borough of Freehol d,

40 N. J, Super 276, 290 (App.Div.1956):

"W have sone doubts; but when in doubt we

sustai n* Indeed, we should always be nost

reluctant to interfere with the legislative

process, whether at the municipal or higher

| evel . "

Thus, the court is not free to conpare the views of the

muni ci pal governing body with its own in an attenpt to determ ne

what policy would be in the best interests of the nunicipality
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"The decision as to how a comunity shal
be zoned or rezoned, as to how various
properties shall be classified or re-
classified, rests with the local |egis-
| ati ve body; its judgnment and determ na-
tion is presuned to be reasonable and valid,
i and w Il be conclusive, beyond interference
fromthe courts unless shown to be arbitrary,
unreasonabl e or capricious.” Jones V.
Zoni ng Board of Adjustnent, Long Beach Twp.,
32 N J. Super 397, 405 (App.Dv. 1954).

"It is commonplace in mnunicipal planning o
.and zoning that there is frequently, and "
certainly here, a variety of possible zoning
pl ans, districts, boundaries, and use re-

b1

striction classifications, any of which & r=- L
woul d represent a defensible exercise of ., J . %-
the munici pal |egislative judgenent. It i&”"v . &}

not the function of the court to rewite - . .
or annul a particular zoning schene duly T T

adopted by a governing body nerely because -
the court would have done it differently or
because the preponderance of the weight of the
expert testinony adduced at a trial is at
variance with the local |egislative judgnent.
If the latter is at |east debatable it is to

be sustained. (Gtations omtted)." Bow and
Arrow Manor v. Town of West Orange, SUpra,
al s4d..

The reluctance of the judiciary to substitute their
judgnent for that of the nmunicipality reflects that judicia
and legislative functions are separate and distinct. The
| egi slative body is charged with the responsibility to enact
| aws whi ch properly regulate and protect the interests of its
i nhabitants. If the legislature fails in its task.the voters
at the polls provide the necessary checks and bal ances. The
court can concern itself only with an abuse of del egated Iegis-‘
| ati ve power, and may set aside the |egislative judgnment only |

If that judgnent is clearly arbitrary. United Adverti sing
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Corp. v. Mettichen, 42 N.J. 1, 8 (1964).

The presunption in favor of the validity of a nunici-

~pality's zoning ordinance was not changed by Munt Laure

or the cases decided subsequent thereto. See M. Laurel at

- 180-181. As noted in Pascack Ass'n Ltd. v. Mayor and Counc.

Washi ngton Tp., 74 N.J. 470, 483-485 (1977), a zoning case in

whi ch the Court was faced squarely with the issue of inposing

- upon devel oping municipalities the obligation to provide by

zoning for the |low and noderate income segnents of the popul a--

tionp where the Court stated:

"Wthout in any way deprecating the recent
salutary judicial, executive and legislative
efforts at pronoting the construction of nulti-
fanily housing to neet an obvious and urgent
need therefor, see Mount Laurel, supra, 67
N.J. at 178-180; Oakwood at NMadi son, supra,
72 N.J. at 531-532, 535, there has been no
fundanment al change beyond the hol di ng of
Mount Laurel itself in the statutory and
constitutional policy of this State to vest
basic |ocal zoning policy in |local |egisla-
tive officials. N.J. Const. 1947, Art 4,
Sec. 6, par. 2. Cf. Art. 4, Sec. 7, par. 11
(l'iberal construction of powers of munici pal
corporations

********2&:k******************************

But the overriding point we nmake is that it

is not for the courts to substitute their con-
ception of what the public welfare requires by
way of zoning for the views of those in whom
the Legislature and the |ocal electorate have
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vested that responsibility. The judicial
role is" circumscribed by the limtations
stated by this court in such decisions as
Bow & Arrow Manor and Kozeni k, both cited
above. In short, it isTimted to the
assessnent of a claimthat the restrictions
of the ordinance are patently arbitrary or
unreasonabl e or violative of the statute,
not that they do not match the plaintiffs?
or the courts' conception of the require-
ments of the general welfare, whether
within the Town or the region”. See also
Hone Buil ders League of So.Jersey,Inc. v.
Tp. of Berlin, 8L N.J. 127, 137 (I1979).

The power to zone is, in its essential policy and purpose,
a conmponent of the police power which serves conmpbn soci al - and>

economi ¢ needs. Rockhill v. Chesterfield Twp. , 23 N.J. 117"

(1957). The enabling legislation, N.J.S. A 55D 62, provides: = *|

"Power to Zone: a. The governing body may
adopt or anmend a zoning ordinance relating
to the nature and extent of the uses of |and
and of buildings and structures thereon.
Such ordi nance shall be adopted after the
Pl anni ng Board has adopted the Land Use Pl an
el ement of a Master Plan, and all of the
provi sions of such a zoning ordinance or
any anmendnent or revision thereto, shall
ei ther be substantially consistent with
the land use plan el enent of the Master
Pl an, or designated to effectuate such
pl an el ement; "

In the case at bar, the Planning Board of the Defendant
Bor ough, after due deliberation, public hearing and confornance
with the statutory nmandates, adopted the |and use el enent of

t he Borough's Master Pl an.

The extent and nature of the deliberations which occurred
prior to the adoption of the land use elenent is appgrent
fromthe "Resolutions of Adoption" which appear in the first

page of the Master Plan. L.P. 2.
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The’fntroduction to the Master Plan reveals the

effort that was put into its fornulation

"1 NTRODUCT! ON

The Pl anning Board has, for over a decade,
wor ked on the devel opnment of a Master Plan
for the Borough. To this end, a nunber of
studi es anal yzing existing conditions were
devel oped by the Pl anning Association of
North Jersey under the direction of Gace C
Harris, P.P. These studies were carefully
considered in the devel opnent of this plan.

In 1975, the Planning Board initiated a ‘
survey of every household in the Borough >
Response was received from approxi mately

39% of the town. An analysis of the survey

was undertaken as a joint project of the

Li ncol n Park Pl anning Departnent and the

Morris County Data Processing Center. The
results of the survey were carefully considered
by the Planning Board in the devel opnent of

the objectives of the Master Plan and it was

a gui de throughout the devel opnment of the plan.

It is the Planning Board's hope that this
plan will offer guidance for future devel op-
ment in the Borough.™
Specifically considered were the follow ng:
1. Topography map prepared by the Lincoln Park
Pl anni ng Deparntent, Cctober 1977,
2. Map entitled "Drainage Areas", prepared by the
Li ncol n Park Pl anning Departnent, Septenber 1977;

3. Report on Drai nage Study, prepared by Peter S.

Marra, P.E., Borough Engi neer, Decenber 1971,
4. NMap entitled "F ood Hazard Areas", prepared by
the Lincoln Park Planning departnent, June 1977; 17

17t s particularly noteworthy to consider the vast extent to

whi ch property in the Borough is situated in "Zone A" - areas
of the 100 year fl ood.
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5. Passaic R ver Report, prepared by Corps of

Engi neers, June 1972;
6. Report on Flood Plain Study, prepared by Peter

S. Marra, P.E., Decenber 1973;

7. Map entitled "Soils", prepared by the Lincoln
Par k Pl anni ng Departnent, Septenber 1977;

8. Map entitled "Soils which [imt Devel opment”, pre-
pared by the Lincoln Park Planning Departnment, April Eﬂjm%ﬁ‘i.?

9. Map entitled "Prime Agricultural Lands", prebayed; .

by the Lincoln Park Planning Departnent, July 1977; - v "[t,

10. Environnmental Assessnent Report; Local Sanitary .

Sewer age System July 1975, prepared by MalcolmPirnie, Inc.;

11. Engineering Soil Survey of New Jersey, Report No.

9, Morris County, prepared by Rutgers University, 1953;

12. State Devel opnent Guide Plan, Prelimnary Draft,

New Jersey Departnment of Community Affairs, Division of Staté
and Regi onal Pl anni ng, Septenber 1977;
13. Regional Devel opnent Guide 1977-2000, Tri-State

RegionaltPIanning_Connission, March 1978;

14. ‘th‘éhtitled "Exi sting Land Use", prepared by
the Lincoln Park Pl anning Departnent, April 1977,

15. Map entitled "Existing Land Use, Central Business
District", prepared by the Lincoln Park Planning Departnent,
January 1977;

16. Map entitled "Future Land Use Pl an", prepared by

Bgaid map clearly reflects that the vast mpjority of the |ands

‘in Lincoln Park has water within four feet of surface.
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the Lincoln Park Planning Departnent, April 1977;

17. U S. Bureau of the Census, Popul ation estinate
for Lincoln Park, July 1, -1976;

18. Map entitled "Conditions Which Limt Devel opnent”,
prepared by Peter S. Marra, Consulting Engineer, February
1979. _

These restrictions severely [imt or conplicate devel op-

ment. As noted in the Borough's Master Pl an: ) f
"Two distinct types of geography make up the

bul k of Lincoln Park's area; lowlying, often.."}" e g

mar shy areas and hilly, often rocky areas. - o

Each of these areas has its own set of devel op*-
ment constraints.

The low lying areas of Bog and VIy Meadows and
G eat Piece Meadows conprise over 2/3 of the
Borough's total area. They have a long history
of flooding, the result of their proximty to
the confluence of the Passaic and Ponpton
Rivers (see Flooding, page 17). The Federal

I nsurance Adm nistration has designated these
low |lying areas as "Flood Hazard Areas" and
requi red special strict regulations for de-
vel opnent whi ch the Borough nust enfirce as

a condition of participation in the National

Fl ood | nsurance Program

The Hook Mountain Area, which conprises about
1/4 of the Borough, has devel opnent constraints
due to poor soil conditions. The area has a

hi story of drainage and septic problens largely
the result of steep slopes and rocky soil. The
Morris County Soil Conservation District has
categorized the mpgjority of the vacant |and

in this area as having soil which limts or
conpl i cates devel opnment (see Map #5). The two
basi ¢ categories of developrnent |inmtations,
flooding and soil capabilities, taken together
effect nmore than 90% of Lincoln Park's total
area." (at 29)
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The foregoing is nost dramatically reveal ed by exam na-
tion of the Map entitled "Conditions which Limt Devel opnent”,
prepared by the Borough's Consulting Engi neer, Peter S. Marra,
P.E., February 1979,

In conformty with the_naster pl an, the subject zoning
ordi nance was enacted in June of 1978. It should be noted
t hat the Municipal Land Use Law, N.J.S. A 40:55D 2 provides:

"It is the intention and purpose of this act:

a. To encourage nunicipal action to guide ,
the appropriate use or devel opnent of all |ands
in this state in a manner which will pronote
the public health, safety, norals and general
wel fare? b. To secure safety fromfire,flood,
pani ¢ -and ot her natural and nman-made di sasters,
c. To provide adequate light, air and open
space...; e. To pronote the estabJ.ishnent

of appropriate population densities and
concentrations that wll contribute to the well
berng of persons, ne-.1ghborhoods, communit1 es,
regions and preservation of the environneni...
g. To provide sufficient Space and appropriate
| ocations for a variety of agricultural,
residential, recreational, commercial and

i ndustrial uses and open space, both public

and private, according to their respective
environnental requirenents in order to neet

the needs of all New Jersey citizens ..,.;

i. To pronote a desirable visual environment

t hrough creative devel opnent techni que and

good civic design arrangenents; J. To pronote
t he conservation of open space and val uabl e
natural resources, and to prevent urban

sprawl and degradation of the environnment

t hrough i nproper |and use." (enphasis supplied).

Further, pursuant to N.J.S. A 40:55D-65(e), a zoning

ordi nance nay:
"Designate and regul ate areas subject to

flooding (1) pursuant to P.L. 1972, c,
185 (C. 58:16A-55 et seq.) or (2) as other-
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W se necessary in the absence of appropriate
fl ood hazard designations pursuant to

P.L. 1962, c. 19 (C58:16A-50 et seq.) or

fl oodway regul ati ons pursuant to P.L. 1972,
c. 185 or m ninmum standards for |ocal flood
fringe area regulation pursuant to P.L. 1972,
c. 185."

Certainly the severe flood-prone nature of the |and

"wi thin the Borough, the Hook Mountain area with grades in

excess of 12% and other restrictions on devel opnent due to
natural conditions, were factors of considerable inportance
in the Planning Board' s and Governi ng Body's deliberations and
ulti mate concl usion. /

Notw t hstandi ng the constraints inposed by these en-
vironnental factors, Lincoln Park's Zoning O dinance permts
broad and di verse uses within the Borough and provides for an

appropriate variety and choi ce of housing.

In order to shift the heavy burden of proof to Defendant,

Plantiffs nmust make a prinma facie showing that Lincoln Park's

ordinance is arbitrary. Plaintiffs nmust prove that Lincoln
Park's ordi nance does not provide its fair share of |east cost
housing to 'satisfy the demands of an appropriately defined
housi ng regi on. These proofs nust take into account the

envi ronnental and pl anni ng consideratLons and conprehensive

pl anni ng needs which are unique to Lincoln Park, and which

i nfl uenced the Borough Planning Board and Governing Body in

the formulation and enactnent of the Zoning Ordinance. Failure

to do so, failure of the Plaintiffs to prove all the el ements

of their case, requires dism ssal of sane.
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PONT II
PLAI NTI FFS' RELI ANCE ON THE
DCA REVI SED HOUSI NG ALLOCATI ON

REPORT |IN THE MATTER "SUB JUDI CE"
'S M SPLACED.

In support of its contention that Plaintiffs' reliance
on the DCA Revi sed Housing Allocation Report in the instant
action is msplaced, Defendant, Lincoln Park, adopts and
I ncorporates herein the argunment set forth in PONT Il1l of the

brief submtted by McCarter & English, Esgs., on behal f of
Def endant, Chester Townshi p.
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PONT [11.

THE BOROUGH OF LINCOLN PARK I'S NOT A
DEVELOPI NG MUNI CI PALI TY AND THEREFOR
HAS NO MI. LAUREL ZONI NG OBLI GATI ONS

M. Laurel specifically applies only to devel opi ng muni -

cipalities, 76 N.J. 160, 173-174, Rowe V. Pittsgrove Tp. 153

N. J. Super 274,232 (LawDiv. 1977); Pascack, supra. Accord-

ingly, in order for the plaintiffs to succeed in the |nstant

action, they nust denonstrate that L|ncoln Park is a developlngf

muni ci pality. 7 ,

" M, Laurel Justice Hall delineated the following~ six “&f™"

-
=

criteria by which to ascertain whether a particular nunicipalit;§

i s devel opi ng:
1. has a sizeable |land area

2. lies outside the central cities and
ol der built-up suburbs

3. has substantially shed rural characteristics
4.  has undergone great popul ation increase since

Wrld War Il or is nowin the process of
doi ng so

| "Defendant is aware that the Suprenme Court has recently asked
for briefing and argunent on "the wi sdom of limting M. Laurel
to devel oping nunicipalities (Question #7). |In the proceedings
before the Suprenme Court,the Public Advocate and other parties
including Am cus Curiae (e.g. The Anmerican Pl anning Associ a-
tion) , took the position that the "devel opi ng conmunity"
classification should be discarded and that M Laurel should
apply to all. nunicipalities. Although this TSSue may not
have any relevance in the future to "exclusionary zoning"
claims, at this tine it remains pertinent to this proceedi ng
and therefore Defendant, Lincoln Park, addresses such issue
her ei n. :
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‘5, is not conpletely devel oped

6. is in the path of inevitable future
residential, commercial and industrial
demand and growt h.

66 N.J. at 160

See al'so d enview Devel op-
ment Co. v. Franklin Twp.,
164 N. J. Super 563, 567

(Law D v, 1978)

Application of tnese criteria provides an analytical

framework requiring the exercise of judgnent. They are

factors which must be considered and applied to the given-sert |-
vl B

of facts applicable to the subject nunicipality. @ enview

Devel opnent Co. v. Franklin Twp., Supra at 571. This r“équi resHJ

a review of the character of Lincoln Park. A R
Lincoln Park is situate on the easterly edge of Mrris
County. It contains a land area of 6.6"%juare mles, or a
total of 4,290 acres. L.P. 6, Table I. O the 4,290 total
acres in the Borough, 2,583.9 acres, or 66% constitute wet-
| ands. |d.., Table Il; 607.8 acres or 14% are lands with
greater than 12% sl ope, and 144 acres or .03% constitute
qualified farmland. 1d. ; See "Restatement of Report Alloca-
tion, Page 28 , infra. Subtracting these undevel opable
acres, roads, inproved or devel oped property and property in

or dedicated to public use, there remains but 261 vacant,

2%’ n conparison, the average area of New Jersey municipalities
Is 12.25 square mles. See footnote 8 page 11.
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“acres or 6% of the total land area?l. These

statistiés are borne out in the data conpi | ed and addended
to Defendant's answers to interrogatories and referenced in
Def endant's maxi-trial statenents. They are particularly
borne out by exhibit L.P. 12, entitled: "Conditions which
Limt Devel opnent, Borough of Lincoln Park, February 1979."
Thi s exhibit, based upon thé-FIood I nsurance Rate Map, August
6, 1976, Lincoln Park Topographic Map, April 1969 and the A
Li ncol n Park Land Use Map, April 1977, delineates wet Igﬁds*
| ands with greater than 12% sl ope, qualified farn1|and,|q§ids
devoted to public use and developed land. It is evidehfff;om;i
the foregoing that Defendant, Lincoln Park, has a nininaL . .
amount of land available for future devel opnent. Even the
data contained in the REPORT, relied upon by the plaintiffs
herein, reflect that Lincoln Park has only 396 devel opabl e
acres, or 9%of the total land area. Thus, not only does
Lincoln Park lack "sizeable land area” but a substantia
portion of tis vacant land is not devel opabl e.

In terms of population growth, prelimnary 1980 censue
dat a revéals that Li ncol n Park has sustai ned a popul ation
decl aine. from 9,034 in 1970 to 8,798 in 1980; a |oss of
236 or 2.6% This stands in contrast to the outdated popu-
| ation projections relied upon in the REPORT, which was

based on earlier growth rates. The prelimnary census

N

o' -These statistics stand in contrast to those referred to in
Rowe v. Pittsgrove Twp., Supra, at 285, which the Court
determ ned was a devel oping municipality. Pittsgrove Twp.
enconpasses 46.5 square mles or 29,700 acres, of wnhich
91. 6% was undevel oped.
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al so shows that residential growmh stabilized in Lincoln Park
during this period as reflected in the fact that only 102
housing units were constructed since 1970, an increase of only
4% Certainly, an i ncrease of approximately ten units per
year for the last ten years represents an extrenely sl ow
rate of growth in residential devel opment, and seem ngly
reflects that residential growmh in Lincoln Park has stabilized|,
Wien one considers the lack of developable land in Lincoln|"
Park, its declining population and slow rate of growth SFﬁ;i

resi dential devel opment, it becomes apparent that Lincoln Park:

Is properly classified as a devel oped, ol der suburb, akin to
the ol der Passaic County nunicipalities which link this

.comunity by transportation routes, job patterns, shopping

habits and soci'al contacts 2".

The mandate of M. Laurel is not attainable by every

muni ci pality.

"The ideal of the well balanced conmunity,
providing all kinds of housing for a cross-
section of the regional population pattern,

IS quite obviously, realizable physically

only in the kind of developing nunicipality

of sizeable area identified in Munt Laurel

as such, see 67 N.J. at 160, or perhaps in

a devel oped nunicipality undergoing thorough-
goi ng redevel opment of blighted areas."Pascack

Assn. Ltd. v. Mayor & Coun.Washington Tp.,
742 N J. 470, 486-437 (1977).

2oee Point 1V. wherein surveys conducted by the North Jersey
Pl anni ng Associ ates, clearly reflect Lincoln Park's positive
relationship with Passaic County. The results of these
surveys indicate that Lincoln Park is atypical of Mrris
County conmuni ti es.
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. théoln Fark is i ncapabl e of acconpdating nore growth
than is presently contenplated in its Master Plan. Requiring
hi gh density, multi-famly use of its remaining vacant | ands
woul d subj ect the Borough to ill-conceived growh, akin to an

"kl ahoma land rush". Vickers v. Tp.Coun. of @ oucester Tp.,

37 N.J. 232, 254 (1962), cert den. & app. dism371 U.S. 237 .
(1965) .

It is submtted that the dictatesof M. Laurel were nof

directed or applicable to municipalities such as Lincoln bérk.

© The distinction bet ween comunities such as M. Laurel and -

Li ncol n Park was perhaps best described by Justice Hall in his

dissent in Vickers v. Tp.Counc. of d oucester Tp., Supra at

252-253, which was quoted at length by the Court in Pascack,

supr a:

"The instant case, both in its physical setting
and in the issues raised, is typical of |and
use controversies now current in so many New
Jersey nunicipalities on the outer ring of
the built up urban and suburban areas. These
are nmunicipalities with relatively few peopl e
and a |l ot of open space, but in the throes, or
soon to be reached by the inevitable tide,of
I ndustrial and conmercial decentralization and
mass popul ation mgration fromthe already
densely settled central cores. They are not
smal |, honbgeneous comunities w th per manent
character already established, Tike the
settled suburbs surrounding the cities in
whi ch planni ng and zoning nay properly Dbe
geared around things as they are and as
they wiTlT pretty nuch continue to be.-
Tenphasi s added) .
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PO NT |V.

PLAI NTI FFS HAVE FAI LED TO DEMONSTRATE
THE APPROPRI ATE REG ON FOR WHI CH LI N-
COLN PARK HAS AN OBLI GATI ON TO PROVI DE
ITS FAIR SHARE OF LEAST COST HOUSI NG

In M. Laurel, supra, the Court concluded that:

- (B)very such nunicipality®nust by its |and* . :
use regul ations, presunptively make realistically = | .-
possi bl e an appropriate variety and choice of - il
housi ng. More specifically, presunptively it
cannot foreclose the opportunity of the classes. .
of people nentioned for |ow and noderate incone -
housing and in its regulations nust affirmative”~
afford that opportunity, at |least to the extent

of the nunicipality's fair share of the present

and proSpective Tegional need therefore.  (enphasis
Supplied). (at 17/4). See also U ban League of New
Brunswi ck v. Mayor and Council of Carteret, 170

N J.Super 461, 477 (App. Dv. 1979) .

Clearly, in order to ascertain a nmunicipalities fair share
housing allocation there nust initially be a demarcation of the
appropriate region of which such nunicipal forns a part. Urb.

League New Brunswick v. Myor and Council of Carteret, supra

at 477.

I'n his discussion of this concept, Justice Hall noted that
"the conposition of the applicable 'region' w Il necessarily vary
fromsituation to situation and probably no hard and fast rule
will serve to furnish the answer in every case. Confinenent to
or within a certain county appears not to be realistic, but

restriction within the boundaries of the state seempractica

AZA' Devel opi ng" nunicipality.
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and advi sable". 67 N.J. at 189-190.

The applicable region in M. Laurel was identified as
"those portions of Canden, Burlington and A oucester Counties
within a sem-circle having a radius of 20 niles or so fromthe
heart of Canden City". 67 N.J. at 190. Material to this
demarcation was the proximty of M. Laurel to the highly
urbani zed Canden area, its residential devel opnent due to the
influx of new residents fromnearby central cities, existing
and projected enploynent patterns, the "highway network"
linking M. Laurel with all parts of the Canden area and the
contracts of its vacant |land acreage with the |and supply
situtation in those nearby central cities. See 67 N.J. at 161-

162.

Subsequently, in Cakwood at Madison, Inc. v. Township of

Madi son, 128 N.J. Super 438, 441 (LawDiv. 1974), Judge Furman

succinctly defined the region as "the area fromwhich, in view
of avail abl e enploynent and transportation, the population of

t he Townshi p woul d be drawn, absent invalidly exclusionary
zoning". This definition was subsequently approved by the

Suprenme Court which observed:

"...(T)yhere is no specific geographical area
which is necessarily the authoritative region
as to any single nmunicipality in litigation
Different experts may quite reasonably differ
in their concepts of the pertinent region

But in evaluating any expert testinony in
"terns of the Mount Laurel rationale, weight
should be given to the degree to which the
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expert gives consideration to the areas from
whi ch the | ower incone popul ation of the
muni ci pality would substantially be drawn

absent exclusionary zoning .... This is
broadly conparable to the concept of the
rel evant housing narket area...." 72 N. J.
at 539-540. - -

The Cburt.further noted that:

"The factors which draw nost candi dates for
resi dence to a nunicipality include not only,
for enpl oyed persons and those seeking enpl oy-
ment, reasonably proximty thereto of jobs
and availability of transportation to jobs,

as nmentioned by Judge Furman and stressed by
nost of the experts, but proximty to and
conveni ence of shopping, schools and ot her
anenities." 72 N J. 540-541.

Thus, while it may be difficult to delineate the precise
criteria which should be considered in the demarcation of a
geographic area as the definitive region, careful consideration
shoul d be given to the housing nmarket area of which the muni ci -
pality is a part and fromwhich the future population of the
muni ci pality would be drawn in the absence of exclusionary

zoning.. See Justice Pashman's concurring and dissenting opinion

in Madi son, supra, at 592.

.Based on the foregoing, it would appear that any attenpt
to identify an appropriate region should have as its cornerstone
the "journey to work" criterion, which by its nature, inplicates
existing job and transportation patterns, or sonme other simliarly
relevant criteria, including relevant socio-econonic factors.

HSbe Madi son, supra, at 540, FN. 44.
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In the case at bar, Plaintiffs seeningly rely echuSiver
on the REPORT to support their contention that the region
applicable to Lincoln Park enconpasses an eight-county
geogr aphi ¢ area consisting of M ddl esex, Bergen, Essex,

Hudson, Morris, Passaic, Sonmerset and Union Counties. This
"region" or "super region", contains 63%of the State's
popul ati on.

It is subnitted that the Plaintiffs® reliance on the
REPORT to demarcate the region applicable to Lincoln Park.is
in error inasnmuch as such reliance conflicts with the basic

concepts of conprehensive zoning and is, in fact, contrary to

t he approach espoused in the M. Laurel and Madi son case!s.“

Lincoln Park will denonstrate by its proofs that the
.DCA eight-county report is inapplicable to it. The proofs
will reflect that Lincoln Park is part of a four-county region
consisting of Morris, Passaic, Essex and Bergen counties. This

conclusion is based on data base studies conducted by the Lincoln

241he report demarcates "housing regions" defined and selected
prior to the Court's opinion in Madison. 72 N.J, at 539-541.
I ndeed, ten of the Report's twelve regions are conprised only
of single counties, Report at 11, notw thstanding that the
Courts have uniformy condemmed i nflexible adherence to county
boundaries in determ ning applicable housing region. Madison,
supra at 189-190; Urban League v. Carteret, supra at 471. Nore-
over, in demarcating the eight county region, the Report placed
undue enphasis on the availability of vacant land to the west
for the purpose of satisfying the housing needs of Hudson, Essex
& Union counties. Clearly, little or no consideration was given
to the question of where the individual Defendants woul d sub-
stantially draw for their population in the absence of ex-
clusionary zoning. Many of the Report's defects could have
been obviated had there been an attenpt to closely tailor a
housing region to a particular nunicipality's housing market.
Madi son, supra at 539-540. Superi nposi ng the ei ght county
region upon Lincoln Park woul d extend the Defendant'a fair
share of regional housing to areas with which it bears no
rel ati onship.
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Park Pl anni ng Departnment and the Borough's planning consultants,
Plahning Associ ation of North Jersey. L.P. 18, 18A, 19. 19A
Specifically, the follow ng surveys were undertaken:

1. place of enploynent of residents of Lincoln Park;

2. place of residence of those enployed in Lincoln Park;
3. where Lincoln Park residents shop for food;
4

where Lincoln Park residents shop for clothing, house-
hold itenms, etc.

where Lincoln Park residents obtain nedical care;

o

6. where Lincoln Park résidents obt ai n dent al care,

7. where Lincoln Park residents go for sports and
recreation;

8. where Lincoln Park residents go to novies, theater, etc.

The journey to work data reveal ed by a tel ephone survey
reflects that out of 356 residents of Lincoln Park who responded,
328 individuals are enployed in New Jersey while 28 individuals
are enployed in New York City. O those responding, 120 indivi-
duals are enployed in Mrris County, 110 in Passaic County,
58 in Essex County and 25 in Bergen County. L.P. 18A at Pages 2-8.
The foregoing reflects that 88% of those responding to the
survey are eqployed within Morris, Passaic, Bergen and Essex
counties; 95% of those who are enbloyed in New Jersey, work in
these four counties. |In contrast, of the 328 individuals who
are enployed in New Jersey, only 15 individuals, or 4.6% work

in the other four counties included in the DCA reaion®. 1d.

25union, Hudson, M ddl esex and Soner set .
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A further survey, relating to residence 6f per sons
enpl oyed in the Borough of Lincoln Park, is also revealing.
L.P. 19A. O a total of 1300 responses, 1143, or 8896indicatéd
t hat they resfded In New Jersey; 157, or 12% reside in New

York. 1d. O the total nunmber of responses, 1098, or 84.5%

reside in either Morris, Passaic, Essex or Bergen counties.

Thus, 96% of those individuals who work in Lincoln Park and
reside in New Jersey, reside in these four counties. Takg“éng:“'
step further , 965 individuéls, or 84.4% of those resid{ﬁaafﬁhf
New Jersey indicated that they lived in either Mrris or?ﬁassaiq;‘
County. Id. In contrast, 18 individuals, or 1.4%of the total ‘A
responses, indicated that they lived in either Hudson, Union,

M ddl esex or Somerset counties; this constitutes 1.6% of those
I ndi viduals who work in Lincoln Park and reside in New Jersey.

1d.

Pertinent socio-economc factors were al so considered.
These factors were food shopping, shopping for clothing and
househol d itens, travel for nmedical and dental care, travel for
sports and recreation, including novies and theatres, and news-
papers read by Lincoln Park residents. L.P. |SA Pages 2-8.
Exaninafidn of these factors as reveal ed by a tel ephone survey
conducted by the Planning Associates of North Jersey reflect
except for newspaper subscription or readership accounting for
82.9% at least 93% of Lincoln Park residents shop, obtain

nmedi cal services and attend novies and theatre in the 4-county
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region. L.P, 18A bage 2- 8.

Clearly, the Plaintiffs have failed to establish a
realistic expectation that Lincoln Park's prospective popul ation
will be drawmn fromthe alleged eight-county region. The
particul ar circunstances applicable to Lincoln Park provide for
no expectation. Accordingly, Plaintiffs have failed to prove
the appropriate region for which Lincoln Park has an obligation
to provide its fair share of |east cost housing.

The Plaintiffs have the burden to demarcate Lincoln Park's

approxi mate housing region and, failing to do so, its action

must be di sm ssed.

“....Plaintiffs have failed to prove the
appropriate region for which Defendants

have an obligation to provide their fair
share of opportunity for construction of

| ow and noderate inconme housing. Since

the definition of such a region is essentia
to prove that Defendants exclude such housing
t hrough their choice of zoning policies

(a choice, we add, which nust be proved
"arbitrary", Pascack Assn. Ltd. v. Washi ngton
proofs were insufficient to support the claim
of exclusionary zoning." Ub. League of

New Brunswi ck v. Mayor and Council, Carteret,

supra at 477.
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PO NT V.
LI NCOLN PARK' S ZONI NG ORDI NANCE
SHOULD BE SUSTAINED |IF I T MEETS
THE HOUSI NG NEEDS OF ANY REASON
ABLY CONSTI TUTED HOUSI NG REG ON.
The conposition of LincolnPark's housing region wll play
an inportant role in the determ nation of whether the Borough

has met its M. Laurel and Madi son obligation to enact zoning

whi ch reasonably acconodated regional |east cost housing needs.
Proof of the Defendant's appropriate housing region is there-
fore one of the primary issues in this action.

The Court, in Madison, supfa, at 539, recognized that

"different experts may quite reasonably differ in their con-
cepts of the pertinent region.” Accordingly, while the
Plaintiffs may be able to prove one housing region for Lincoln
Par k, the Borough may quite reasonably denonstrate that it is
part of a different housing regi on whose |east cost housing
needs it reasonably acconobdates. As Plaintiffs are required
to prove pertinent arbitrariness or unreasonabl eness, Pascack

Ass' n v. Mashinqton Tp., 74 N.J. 470, 485 (1977) , Plaintiffs

shoul d be-required to prove that there exists no housing
regi on whose general welfare Lincoln Park could reasonably
have found to have been served by its zoning ordi nance. |If
Plaintiffs cannot sustain their burden in this regard, this

Court should uphold Lincoln Park's zoning ordi nance.
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PO NT VI .

LI NCOLN PARK, THROUGH | TS REVI SED

MASTER PLAN AND ZONI NG ORDI NANCE,

HAS PROVI DED I TS FAIR SHARE OF

LEAST COST HOUSI NG

Lincoln Park maintains that it is not a devel opi ng

municipality nor is it appropriately placed in the 8-county
region. Should the Court sustain the Plaintiffs position.
on these issues and determ ne that the allocation nethodol ogy
Is not flawed, Lincoln Park nevertheless maintains that it

has provided its fair share of |east cost housing by provision

for 965 |east cost housing units in its revised Zoning

-Or di nance.

I ndeed, the REPORT allocation of 702 units should be
revised downward to reflect a 66% reduction in vacant
devel opabl e land. Apart fromthis reduction however, the
Plaintiff has consistently taken the rigid position in this

suit that nothing less than cheap housing at |aw incone

standards wi Il satisfy the Mount Laurel mandate. So. Burl.

Gy. NAACP. v. Tp. of M. Laurel, 67 N.J. 151 (1975).

Therefore, the Plaintiff accords no credits agai nst the REPORT
all ocation for the Borough's newly zoned 965 multi-famly,
townhouse and 2-famly units except for the 150 units of

seni or housi ng.
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Li ncoln Park avers that all such 965 units qualify as
| east cost housing constituting higher density devel opnent
opportunities that private industry will undertake to construct.

The Suprene Court in M. Laurel recognized that "Courts

do not build housing nor do nmunicipalities" 67 N.J. at 192.

| ndeed, as the Court went on to note:

"That function is perforned by private buil ders,
~various kinds of associations, or, for public

housi ng, by special agencies created for that SAREE A
purpose at various |levels of governnent. The .7 [
muni ci pal function is initially to provide KEEIEEY S

the opportunity through appropriate |and use
regulations.” 67 N J. at 192.

The Suprene Court in‘anmood was al so cogni zant of the
fact that private industry cannot, w thout subsidies, build
new rental or privately owned housing that is affordable to
| ower inconme persons. 72 N.J. at 510-511

As a result, it was determ ned that municipalities could

fulfill their M. Laurel obligation by provision for [east

cost housi ng opportunities:

"To the extent that the builders of housing
in a developing municipality |ike Mdison
cannot through publicly assisted nmeans or
appropriately legislated incentives...provide
the nmunicipality's fair share of the regional
need for |ower incone housing, it is incunbent
on the governing body to adjust its zoning
regul ations so as to render possible and
feasible the "least cost" housing, consistent
Wi th m ninum standards of health and safety,
which private industry will undertake and

in amounts sufficient to satisfy the deficit
in the hypothesized fair share.” Madison, 72 N.J. at 512.
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The Court then added:

"Nothing |l ess than zoning for |east cost
housing will, in the indicated circunstances,
satisfy the mandate of M. Laurel. Wile
conpliance with that direction may not provide
new y constructed housing for all in the |ower
I ncone categories nmentioned, it will never-
thel ess through the 'filtering down® process
referred to by defendant tend to augnent the
total supply of available housing in such
manner as will indirectly provide additiona
and better housing for the insufficiently

and inadequately housed of the region's

| ower income population."” Mdison, 72 N.J.

at 513-514 (footnote omtted). -

. The Court saw that zoning ordi nances do not operate free

of prevailing market conditions. 1In the absence of housing
subsidies or other |egislative devices, |ower income housing
goals may only be attainable through adoption of zoning reg-
ulations affording a broad spectrum of |esser cost housing
opportunities that private industry would be willing to under-
take. In such case, the "only acceptable alternative" is a
conservative "filtering down" process to neet the housing
demands of |ower inconme groups.

Measured against this standard, Lincoln Park has made
reasonabl e provisions for its fair share of |east cost housing,.

Through its revised Master Plan and Zoni ng O di nance,
Li ncol n Park has provided approximately 965 units of | east
cost housing. Included are (1) 150 | ow noderate incone

senior citizen housing; (2) 58 townhouse units; (3) 439
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pl anned residential devel opnment townhouses; (4) 25 apartnents
over stores; and (5 293 2-famly housing units. By percentage
of new housi ng provisions, 55%is single famly; 31%nulti-
famly, and 14% 2-famly. L.P. 6, Table Ill, See in general

the discussion on "Housing" contained in the Statenent of
Facts, pages 20 through 24.

The foregoing denonstrate a conscienti ous conpliancg
with the Least Cost Doctrine. The Court in OCakwood, 72 ELQ;
at 513-514, recognized this as the best a nunicipality can
do, as the "only acceptable alternative”, is to rely on a
filtering down process. _id at 512-514. 7

Clearly, it is this filtering, not actual construction
which is to aneliorate |ower incone housing needs. Gakwood,

supra, 72 N.J. at 513-514. The Court in Cakwood expressly

acknow edged that while the required "zoning for |east cost

housing .... may not provide newy constructed housing for
all in the lower inconme categories, it wll neverthefess

t hrough the filtering dowm process .... tend to augnment the
total supply of available housing " 72 N;i. at 513-514.

The Plaintiffs' expert, Alan Mallach, filed a "Report
on Least Cost Housing and Zoning Odi nance Provisions" dated
March 12, 1979 and a |least cost analysis of Lincoln Park's
Zoning Ordinance. L.P. 40. A review of the standards

applicable to the 2-famly housi ng, townhouses, P.R D. and
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Senior Citizen districts even in Mallach's report shows that
the zoning provisions are not unreasonably cost generati ng.
Plaintiff, however, takes the position that Borough
st andards exceed m ni num standards established by Mll ach
and, therefore, do not qualify as |east cost housing. It is
subm tted that standards devel oped by Mallach are principally
based upon H U.D. M nimum Property Standards (NRS and as such
are relevant for purposes of subsidized housing. Such standardf

. however, are |ow cost and not | east cost by nature and not

"representative of the type of housing private industry woul d

undertaké to construct.

| ndeed, Oakwood does not demand that raunicipalities zone
for the cheapest housing which could physically be built, but
rather requires municipalities to zone for the |east costly
housi ng which in light of market conditions a devel oper woul d
undertake to construct.

"Least cost" housing does not sinply mean cheap housing.
The doctrine does not call for the construction of new housing
parficularly for low and noderate income groups, but rather
constitutes a freeing-up process to set the "filtering" of |ow
and noderate inconme groups into decent housing in notion.

Clearly, Lincoln Park is in stepwith this process and
its existing and newWwy zoned |east cost housing units should be

credited against the allocations sought to be inposed by Plaintiffs.
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PO NT VI | .
ENVI RONVENTAL FACTORS AFFECTI NG LI NCOLN PARK
ARE REAL AND SUBSTANTI AL AND ANY EXAM NATI ON
OF THE BOROUGH S ZONI NG ORDI NANCE MUST CONSI DER

THE ENVI RONMENTAL CONSTRAI NTS | MPOSED BY NATURAL
CONDI TI ONS.

The quality of the environnent is substantially dependent
on the cunul ative effect of local and state land use regul ationg
The inportance of integrating environmental considerations

in the local |and use process was recognized by the Legislature}

N.J.S.A 40:55D-2 and N.J.S. A 40:55D-28 and by our Suprene

Court. As Justice Hall observed in M. Laurel:

"This is not to say that |and use regul ations
shoul d not take due account of ecol ogical

or environnental factors or problenms. Quite
the contrary. Their inportance, at |east being
recogni zed, should always be considered."”

67 NLJ . at 186.

It was further noted in Gakwood, supra, 72 N J. at 545-546,

t hat :

"The environmental constraints nust be

substantial and very real and supported

by ecol ogi cal or engineering evidence."
Thus, even in the presence of conpeting societal interests -
the need to provide a fair share of the region's |ow and
noder at e i ncome housi ng needs - environnment considerations

nmust be taken into account. It is submtted that the

envi ronmental factors applicable to Lincoln Park are "real and
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substantial" and greatly influenced the fornulation of the
Borough's zoning ordinance. Accordingly, any exam nation of
t he Borough's zoning ordi nance nust take into account these
factors.

Lincoln Park is situate in the Passaic River watershed.
66% of all lands in the Borough lie within the flood plain
and are otherwise classified as "wet |ands" associated with
its location within the watershed and flood plain, all lands in.

t he Borough evidence soil conditions with water within four (4)

feet or less of the ground surface. Clearly, this condition

renders devel opnent exceedingly costly and difficult. L.P, 2.
| ndeed, the Passaic River basin, which has been intensively

devel oped since the disastrous flooding of 1902 and 1903,

has been identified as the area with the highest potential

for flood danage in the United States. Trends in Environnental

Litigation, 9 Rutgers Canden Law Journal at 37 FN-1009.

Forcing Plaintiffs' sweeping | ow and noderate income popul ation
di spersal schenme on an environnentally sensitive nunicipality
wi th al nost no vacant devel opable |and, such as Lincoln Park,
woul d result in disastrous consequences that Plaintiff has
chosen to ignore.

It is evident that Lincoln Park's |and use regul ations
were influenced to a great degree by the aforenentioned

envi ronmental constraints. These natural constraints are
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”substantfay,and real” and are anply supported by data

cont ai ned ih the Lincoln Park Master Plan and the study
performed by Peter S. Marra, P.E., as exhibited in the 2l
entitled "Conditions Which Limt Developnent''. L.P. 12. See

t he di scussion "Environnental Constraints" 2°

detai l i ng natural
conditions that severly constrain devel opment. L.P. 24. Thus,
a significant portion of the remmining vacant acreage in the
Borough falls within the flood hazard areas.

These environnental considerations are to be given j‘?ﬂ

great weight in light of recent State and Federal Iegisfé{fdn ;if?“

in the area of environmental protection. As was noted in

Duhanel , Exclusionary Zoning: A Question of Bal anci ng Due -_¥fA,l

Process, Equal Protection and Environnmental Concerns, 8 Suffolk

Law Rev. 1190, 1211 (1974)-.

"Qutcries fromthe populace for the initiation

of steps to protect natural resources are too
nunmerous to require citation. The judgnent of

el ected representatives that |and-use controls
may further this desire nust be wei ghed heavily
by the courts in balancing the protection of

the environnent with the possible discrimnatory
effects of exclusionary zoning."

One such exanple, intimately related to the case at bar,
is the National Flood Insurance Program The enactnent of the
Nati onal Flood Insurance Act, P.L. 90-448, August 1, 1968, 42

U.S.C.S. 4001, et seg., marked the entry of the federa

26 nfra, pages 4 through 10.
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governnent into the local |and managenent control area with
respect to the flood plain. The Act, including its nost
recent anmendnments through P.L. 95-128, inposes a concept upon
the municipalities in the nature of an offer which is difficult
to refuse. In short, the Act conditions the issuance of flood
i nsurance on the adoption of a conprehensive |and managenent
program in accordance with the Federal flood insurance criteria-‘
by the municipality. 42 U.S.C.S. 8§ 4102. 1In 1973, Congress
went even further and enacted P.L. 93-234, Title I, Section
102 87 Stat. 978 U.S.C.S. Section 412A The net effect of
this section is to prohibit Federal assistance and |oans from
lending institutions in any flood plain unless the nunicipality
has enacted flood plain managenent regul ati ons. The nessage
of Congress to the nunicipalities was clear: zone in
accordance with federal standards or be denied financing.
Clearly, if environmental considerations are so inportant so
as to foster the aforenentioned |egislation, they deserve to
be bal anced against the Plaintiffs' allocations in the instant
case.

It is submtted that Lincoln Park has denonstrated
"substantial and real"” environnmental constraints anply
supported by ecol ogi cal and engi neeri ng evi dence. Mbreover,

this non-devel opi ng, environnentally-constrained Borough has
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in its new Zoning Ordinance provided for a housing allocation

that exceeds the revised, statew de housing allocation for this

community. Cearly, the M. Laurel doctrine was not intended
to extend to circunstances |like these, and Plaintiffs' claim

cannot stand.

-63-




e

PO NT VIII.

THE REPORT ALLCCATI ON SOUGHT

BY PLAI NTI FFS MJUST BE WEI GHED
AGAI NST THE CONCEPT OF A BAL-
ANCED ZONE SCHEME.

M. Laurel and its progeny, are zoning cases. They stand

for the principle that a devel oping municipality may not

erect barriers to housing in order to serve their own parochial,
interests. It nust be noted, however, that, with regard to the|
i mpl enentation of this noble principle, our Courts have ngyér

failed to enphasize the inportance of sound zoning and plahhing.

L

The concept of a bal anced zone scheme and plan is inplicit

in the provisions of the Minicipal Land Use Law. Clearly, the

Act envisions conprehensive and bal anced planning. This re-

“quires consideration of an entire range of factors contributing

to the public health and general welfare. NJSA 40:55D 28. These

factors include not only housing but |and characteristics,

popul ati on densities, traffic, environnmentally sensitive |and,
utilities and various comunity facilities (schools, hospitals,
etc.). NJSA 40:55D 28(b).

Wi | e the devel opnent and redevel opnent of housing is
certainly a factor to be considered in the devel opnent of a

zoning plan, particularly in light of M. Laurel and subsequent

case law, it is by no means the sole factor. The Suprene

Court in tailoring the M. Laurel nandate,clearly envisioned

orderly progress in the public interest, not a single-m nded,

ill-conceived dispersal of |ow and noderate income units
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throughoﬂtfthe;State wi t hout the slightest régard for "proper
pl anni ng and governmental cooperation,"”

The housing allocation sought for Lincoln Park by

" plaintiff makes a nockery of the concept of a bal anced zone

schene and plan. Plaintiffs in this action seek a housing
al l ocation for the Borough of Lincoln Park of 1,574 |ow
nDderatelincone housing units. The community already has an
i nbal ance in lower famly inconme ranges. There presently

exi sts approximately 2,300 housing units in the Borough;'25@6,wfw

. of which constitute rental housing. The addition of 1,574 jAéi

| ow noderate incone nultiple famly units wll constituté;;ankafp
increase of 68% in the total number of housing units and result“
in doubling the multiple famly-single famly ratio from25% to
al most 50%

| ndeed, Lincoln Park is a blué collar comunity as re-
flected in 1970 census data. |If any denographic inbal ance
exists, it lies in the relatively small nunbers of upper and
m ddl e inconme famlies residing in the community, Twenty-five
(25%. percent of Lincoln Park famlies have income bel ow
$10, 000; 41, 6% have incorme between $10, 000.00 to $14, 999. 00.
In sum 67.6%of fanilies had income bel ow $15, 000. 00.

In addition to having one of the |owest per capita
incone in the county, Lincoln Park has the fourth highest tax
rate in the county and suffers declining trends in its ratable

base due to the effect of flood plain devel opnent constraints
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-~ vided for in the newy adopted Master Plan and Zoni ng Cfdiﬁénce;

upon property values. This occurs at a tinme when Lincoln
Park has incurred major capital expenses, a significant
portion of which will be reflected in the tax rate27 Qovi ousl y,
Lincoln Park is not a commnity which caters to niddle and ‘
upper incone famlies nor may its residents be expected to
bear any additional tax burden to defray the cost of inprove-
ments required to support additional housing having a negative
cost benefit ratio. See discussion on "Denographics", infra, pageéfzsﬂi 
This significant inbalance does not even take into B

account the several hundred nmultiple famly housing unif§?%?o-w§t};'

Clearly, should plaintiffs succeed, the Court will be
presiding over not only the revision of the zoning ordi nances
of this community, but the revision of its entire character
and social conposition as well. It is submtted that the
Courts of this State have never considered nor advocated such

an intrusion.

2’See Footnote #14, Page 25.
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PO NT | X
MARY E. BROOKS' ALLOCATI ONS ARE

BASED ON FLAWED METHODOLOGY AND
SHOULD BE DI SREGARDED.

Plaintiffs' expert, Mary Brooks, prepared two allocation
reports adjusting the CDA REPORT Al l ocations, L.P. 4, L.P. 38, -
L. P. 39.2'8 Brooks retai ned the basic approach enployed in
t he REPORT, but made certain adjustnents resulting in a near
doubling of Lincoln Park's housing allocation. It is sub-
mtted that Brooks' allocations are invalid, and represen£ a -

narrow di spersal schene bearing little relationship to sound

zoning and pl anni ng, or the concept of |east cost housing.

Brooks' Report is ained at the needs of |ow and noderate
i ncone persons exclusively. The Report identifies a specific
nunber of units to be provided for |ow and noderate incone
househol ds, and this objective is not deened satisfied unti
t he necessary housing uni'ts are actually constructed. « Her

testi nony, on deposition, was as fol | ows: 39

A-Prelimnary Report on adjustnments to New Jersey DCA, A Revised
St at ewi de Housing Plan for N.J., April 1979; Addendum Report,
Housi ng Al l ocation Adjustnments For Morris County, N. J.

August 1979, L.P. 33 & L.P. 39 respectively.

A"Brooks, A Discussion of Fair Share Pl anning, March 1976,
Page 1.

30Li ncol n Park's deposition of Mary E. Brooks, on February

25, 1980, will be'cited: "
(T )
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*Q Actually then going back to the question of pro-
~visions under current zoning for |east cost
housing, if there were such provisions in
Li ncol n Park's zoning ordi nance there woul d
really be no credit given in your adjustnent
to the allocation, the DCA allocations, is
that correct?

A That's correct.
What is the rational e behind that?

A Really what we just discussed, the fact that
unl ess the units are provided there is no
reason to assume that the need as identified
shoul d be reduced. 3,

Q So that it would be very possible in Lincoln,
Park, for example, that there could be provi-
sion in its current zoning ordinance for a
sufficient nunber of |east cost housing units
to neet the need, however, by your analysis
unl ess these units are constructed that need
remai ns?

A That's true.
MR. SCANGARELLA: That's all | have.
Thank you very nuch."
However, "courts do not build housing nor do nunicipalities"”
and "the nmunicipal function is initially to provide the
opportunity through appropriate land use regulations ...."

M. Laurel, supra 67 N.J. at 192.

fﬁe New Jersey Supreme Court also has recognized the con-
tenporary reality that private industry cannot,w thout subsidies,
construct new rental or privately owned housing that is afford-
able to persons of |ow or noderate incomes and that provision
for |least cost housing opportunities would constitute an accept-

able alternative. See the discussion of |east cost housing in
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PO NTVI. infra.
| nasmuch as the duty to zone for |east cost housing is
not a duty to provide housing specifically affordable by |ow

and noderate income famlies, Cakwood, supra 72 N.J. at 512-514,

Brooks! allocation of |ow and noderate income housing that

nmust actually be provided has no relevance as a matter of |aw
Li ncoln Park has zoned for a variety of |east cost housing

opportunities which Brooks, of course, would not credit. .
Brooks also ignored the issue of devel opi ng nunicipalff{eS'

(T-70), nor did she consider Lincoln Park"s tax raté and |

capital debt to be inportant in the devel opnent of a housi ng

all ocation report (T81-82, 73), despite the effect such factors
woul d have upon a nmunicipality's capacity to absorb devel op-
ment and a popul ation increase. The ultinmate distortion pro-
duced by the Brooks' adjustnent nethodology is the final alloc-

ation of 1,574 units, L.P. 39, page 7, for Lincoln Park. Ex-

Jisting housing in the Borough nunbers approximtely 2,600

units. See HOUSI NG, infra, Page 20 . Brooks allocation
represents a 60%increase in total housing units. Further,
Brooks! allocation does not factor the 965 newly zoned | east
cost housing units.

Clearly, the Brooks' allocation nethodol ogy has produced
a distorted result that is contrary to the concept of sound
pl anni ng and a bal anced community and, as such, her adjusted

al l ocation should be disregarded.
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PO NT X

THE STATE DEVELOPMENT GUI DE
PLAN IS A DRAFT PROPCSAL FOR
FUNDI NG PURPOSES AND NOT A

! "FAI R SHARE" HOUSI NG PLAN.

The State Devel opnent Guide Plan (hereinafter "Quide Plan"ﬂ

was prepared by the D vision of Planning, Department of Com

munity Affairs, The Prelimnary Draft was released in 1977.

‘A revised draft was published in May 1980. It is in draft~form]|

only and has not been adopted by any governnental unit; it;ié-'@f

‘not law. The Guide Plan purports to be: R

r "a broad - based policy guide which reconmends

‘ where future devel opnent and conservation
efforts in New Jersey should be concentrated
...essentially an advocacy plan for the pre-
servation and efficient use of the State's
physical resources.” @uide Plan, at ii.

To inmplenent this policy, the Guide Plan delineates areas

of gromh conservation, agriculture, and limted growth wthin

the State. 1d. at 43-45. |If read as a framework for devel op-
ment, it would encourage the channeling of capital investnents
into the so-called,. "growth" areas. It nmust be noted, however,

t hat these;g(omﬁh areas are not synononous with the concept

of "develobing muni cipality" in the M. Laurel sense,

The Cuide Plan advocates a policy of diverting capital
expenditures into areas where extensive devel opnment has al ready
t aken pl ace, such as cities and older, built up suburbs. If

growh area is read synononously w th devel opi ng nmunicipality,
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t he buraeh to provide housing for |ow and noderate income
persons would not fall on the "nunicipalities of sizeable |and
areas outside the central cities and older built up suburbs”
but rather on those very central cities or older built up

suburbs which are not subject to the M. Laurel nandate. The

@Qui de Pl an does not purport to be a fair share housing guide

and using it to define a nunicipality's M. Laurel responsi-

bilities is inappropriate. . f;y”"'@ T

P
|

Moreover, M. Laurel and the cases deci ded subsequentf?*‘u

thereto, are zoning decisions. The Guide Plan is not a,qzoning[l;'

guide; it does not supercede |ocal zoning |aws. The cOTéOépti

hap whi ch | ays oqt the delineated areas only consists of
"broad generalized areas wi thout site-specific dgtail or
preci se boundaries." Supra, at ii, iii.

As the Plan states at page 43:

"Since it is not the purpose of the Guide Plan
to supplant nore detail ed plans prepared
by municipalities and counties or other State
departnents, the categories depicted on the
concept map are general. It is recognized that
environnental constraints as well as devel opnment
opportunities may be found in virtually every
~pact.of the State, and that the principle
responsibility to plan and regulate Tand use
I's at the Tocal Tevel.™
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CONCLUSI ON

Li ncol n Park Borough, situate on the easterly edge of
Morris County, has been inappropriately nade a Defendant in
this action and included in the 8-county region. | ndependent
surveys undertaken by Lincoln Park show that this comunity
clearly has little relationship with the rest of Mrris County |

and instead is nore appropriately situate in a 4-county5{é@§cﬁ;‘"“

consisting of Morris, Passaic, Essex and Bergen Countie B

TS

Further, Lincoln Park is not developing in the context. °

of Mount Laurel. Mre than ninety (90% percent of its{ﬁand*f"i_75

area is subject to severe devel opnent and environnent al
constraints consisting of flood hazards, soils having poor
bearing capacity for structural devel opnent, and steep grades
or slopes. Only 261 vacant acres may be properly classified
as devel opable and nost of this area is not serviced by
sanitary sewers.

Should the Court rule contrary to Lincoln Park's position
on region and devel opi ng nunicipality, a judgnent dism ssing
Plaintiffs' action should neverthel ess be entered because
reasonabl e provi sion has been nmade in the Borough''s Zoning
Ordinance for its fair share of |east cost housing units. The
reasonabl eness of Lincoln Park's zoning.regulations shoul d be
measur ed agai nst (1) existing housing stock; (2) provision

for newy zoned | east cost housing units, (3) 261 acres con-

stituting a reduction in avail able vacant devel ppal “e_land, and._ .

¢
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(4 Therdeanréphic profile of the conmunity, the concept of
a bal anced zoning plan and local fiscal capacity.

It is respectfully submtted that a contrary ruling taken
in the factual context of this case would represent a departure
fromthe "statutory and constitutional policy of this State
to vest basic |ocal zoning bolicy in local |egislative

'
1

officials.” (citations omtted). Pascack Ass'n Ltd. v. Mayor

and Counc. Washington Tp., 74 N.J. 470, 433 (1977).

Respectfully submtted,
SCANGARELLA, FEENEY & KATZ

By: Et5g45§;‘gca4~§§kﬁ,2§g
FRANK SCANGARE] ’

Attorney for Defendant,
Borough of Lincoln Park




