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| NTRODUCTORY STATEMENT

It is quite easy for the wi tnesses and the Press
and sonetinmes the parties to mstake this trial ashzultura
conflict between city and suburb, as a sociological problem
of racial and class integration, as a political test of
strength between conmpeting authorities of the State, as an
ecol ogi cal defense of water quality against uncertain devel op--
nment, and as an aesthetic last stand agai nst urban spraw .
But this is a lawsuit. This Court's function is to test
di spassionately plaintiff's evidence against the Court's
interpretation of the Constitution and grant a renedy or
di sm ss the case.

Moreover, although it will likely be urged upon
the Court that this is a housing suit, this is a zoning suit

and nmust be for unlike the Education C ause, there is no

Housing Clause in our State Constitution. Munt Laurel® was

based upon an equal protection violation. The issue before
this Court is whether any devel oping rmunicipality has erected

through zoning artificial barriers to the devel opnent of

! Southern Burlington Cty. NAACP v. Township M. Laurel,
67 N.J. 151, app.dism and cert, denied, 423 U.S. 803 (1975)
(herein Mount Laurel).




housing and as a result of these zoning barriers it is not
realistically possible for the municipality to neet its fair
share of the |ow and noderate incone housing needs of the
region. —
Finally, this is not a lawsuit against Mrris
County. Before the Court are 25 individual |awsuits brought
against 25 very different, very diverse nmunicipalities.
Wil e the cases have been consolidated procedurally, in fact
the circunstances relating to each nunicipality vary greatly
from the predom nantly agricultural western Washi ngton Townshi p,
to the nearly undevel opable northern reaches of Rockaway
Township, to the environnentally sensitive Geat Swanp in
west ern Chathan1Tomnshib and to the conpletely devel oped
Bor oughs of Mountain Lakes and Madi son. Each conmunity's
physi cal and topographical circunstances differ. Each community's
history of devel opment and potential for future devel opnent
differ. Each nunicipality's access to sewers, roadways and
ot her necessary elenents of the infrastructure differ. Each
muni ci pality's housing market nmay be different. And as we
think even the Advocate would concede, the substantive |aw
applicable to each nunicipality is the sane regardl ess of
what defendants it has been joined with. Thus, this Court

Is obliged to address each of the muni ci palities separately.



PROCEDURAL HI STORY

This matter is to be tried generally pursuant to a
Pretrial Order as anended entered by the Honorabl e- Robert M
Muir. Judge Miuir held a conference with attorneys on Cctober
16, 1980 and determi ned that the basic focus of that Pretrial
Order, the creation of a Stipulation of Facts, was to be
abandoned and what had been prepared to date was to be "inutile."
He indicated that nmunicipalities which had responded to the
Public Advocate's Proposed Stipulations as of that date
could nove for summary judgnent. Heretofore, Judge Miir
would not entertain Mtions for Sumrary Judgnent. Pur suant
to this oral determ nation, the Borough of Muntain Lakes is
noving for Summary Judgnent as to it on the ground that it

is not a developing municipality.”

2 The Court should note that Muntain Lakes, |ike nost
of the defendants in this action is acting pursuant to a very
severe budget cap limtation which inpairs its ability to bear
the costs of this trial, and thus there is an inportant public
purpose to be served if it can be dismssed prior to trial



STATEMENT OF FACTS

1. History of Devel opnent

The Borough of Muwuntain Lakes is a small hilltop
conmmunity and is a pleasant spot. It is blessed by a nunber
of |akes which adorn the comunity. These factors-notivated
a devel opnent conpany commencing in 1911 to acquire land in
the area and develop it into an upper mddle income conmunity.
The devel oper erected |arge and beautiful hones around the
various | akes and marketed them at high prices. This planned
devel opnent continued up until the Depression, with a brief
interruption during World War |.

In the years after Wrld War 11, devel opnent resuned,
but by 1960 the comunity's devel opnent was essentially
conplete. Since 1970, there has been | ess than one-tenth of
one percent (.1% of an increase in housing units in the
Borough each year. The Borough's popul ation, although it
did increase sonewhat from 1960 to 1970, has in fact declined
12% since 1970 and is approximately at its 1960 level. In
short, in the past 20 years, there has been |little or no
devel opnent within this nmunicipality.

Furthernore, this is not a balanced comunity. The
Bor ough has only insighificant i ndustrial uses, its comerci al
ratables are of a local service nature, and its office uses

are limted. As a consequence, alnost all of its citizens



must journey to other municipalities and indeed other counties:
to work. This inbalance is shown nost dramatically in the
statistic that although Mountain Lakes has by far the highest
per capita inconme of any nunicipality in the County, its

equal i zed aséessed val uation per pupil is only slightly above

the State average. See 1980 Legislative District Data Book

(Rut gers Col | ege) .
2. Existing Land Use

Mountain Lakes is 3.1 square mles or 1,984 acres
in area. Over 162 acres of the Borough consist of |akes
and the Borough owns 554 acres. There are a nunber of sem -
public uses in the conmunity, schools, churches, YMCA's, etc.

(Master Plan, "Sem -Public Uses" p. 7) , and a |arge proportion

of Borough land area is devoted to roadways and railroads. In
all, these uses account for alnost 900 acres or 45% of the
Bor ough.

O what remains, 37 acres are comercially zoned
and al nost entirely devel oped. Approximately 140 acres have
been zoned for Econom c Devel opnent of which 20 acres have
been devel oped for a sem -public use. Approximtely 110
acres in the Econom c Devel opnment zone remai n undevel oped,
the only significant undevel oped area in the Borough. This
is a tract bounded by Intervale Road on the east, Route 46
on the south, the railroad tracks on the northwest, and a

partially devel oped residential subdivision on the northeast.



The remai nder of the Borough is zoned for residential
uses. O the estimated 450 acres, according to Tax Map
records 88 acres are vacant. However, this statisfic may be
m sl eading. Many of the "vacant” tax map lots nayj[ot in
fact be building lots but land which is used as part of one
resi denti al setting. In any event, nost of this acreage is
i nt erspersed anong existing residences. Neverthel ess, assum ng
that 88 acres are truly vacant and devel opabl e and conbi ning
it with all other privately held vacant |lands in the Borough
and conparing that resulting total against the gross acreage
of the Borough, it would appear that only 10% of the tota
acreage of the Borough is vacant.

3.  Zoning

The Borough itself was incorporated in 1924, well
after the basic patterns of this planned comunity had been
established. Shortly thereafter, a zoning ordi nance was
adopted, and then, as now, the two dom nating |and use classifi--
cations were one-half acre (22,500 square feet) and one-third
acre (15,000 square feet) single-famly residential zoning
with the land zoned for one-third acre conprising approxinmtely
tmice the |and arearzoned for one-half acre. These zoning
m ninuns were generally less than the patterns which then
existed in the conmunity. | ndeed, today in nost sections of

the community, actual lot sizes exceed the zoning m ni muns



(p. 6, Master Plan "Residential Lot Sizes and Distribution").

Mor eover, |ong before Mount Laurel was deci ded, the Borough

zoned two areas for 10,000 square feet, and 8,000 square
feet, mninmumlot sizes. (Lake Arrowhead and M deLIe Acres).
The apparent basis for these zoning classifications
was sinple health protection as nost honmes in Muuntain Lakes
were, until only a fewyears ago, served by individual septic
systens. Preservation of prevailing nei ghborhood patterns was
also a factor. In any event, no one could regard one-third acre
zoning inthe 20"s, 30's, 40's, 50's, 60's or even inthe 70's
as "snob-zoning." Certainly, there were no areas reserved for
three or five acre zoning. Nor can this pattern of |and use
classification be fairly described as "fiscal zoning" as
I ndustrial and comrercial ratables were virtually excluded.
In short, while zoning has served certain inportant purposes of
the conmmunity, including the protection of health and preservation
of nei ghborhood patterns, it has never been responsible for the
devel opnent of Muntain Lakes as an upper m ddl e incone conmunity.
At the tine this action was brought, and as noted
inits Answer, the Borough had al ready conmenced a reexam na-
tion of its zoning ordi nance. That process resulted in the
adoption of a Master Plan on Decenber 5, 1979 (annexed to
the Affidavit of Tore Hultgren as an exhibit). The Planning

Board is. about to reconmend to the Borough Council the adoption -



of a revised zoning ordinance and there is every reason to expect
its swift adoption. This proposed ordi nance rezones the | ast

two undevel oped residentially zoned tracts in the Borough for
cluster devel opnent with a zero ot |ine option. eﬂq, as the
Mast er Pl an recommended, the proposed ordi nance woul d rezone

~to residential use, 36 acres, of the undevel oped section of
Econom ¢ Devel opnent Zone. This is the edge of the Economc
Devel opnent Zone farthest renoved fromboth Route 46 and the
center of the aquifer recharge area. O this 27 acres will be
in a new cluster devel opnent zone which permts four unit per
acre developnent.~ Wiile this area has water and sl ope problens;
the Master Plan believes it can be devel oped to produce an
addi ti onal 80 hones.

4. The Econom c Devel opnent Zone.

This 110 vacant acres, the last sizable undevel oped
area in the Borough, is an inappropriate |ocation for | ow cost
housi ng. As indicated, the Borough is already acting to
rezone as much of this land which is reasonably devel opabl e
for a relatively high density single famly residential use.
But to rezone the bal ance has three very serious constraints.
The first is that this area has been identified as a recharge
area for the Buried Valley Acquifer. It is inportant that

this tract be devel oped with special concern for soil recharging

3

The remaining 9 acres are on a particularly steep slope
and the tract also has a severe access constraint.

-8-



and, in particular, the retardation of stormwater runoff.”

I ntensive, |east cost devel opnent of the area woul d i npai r

the perneable surface area needed for this regional water
resource. Moreover, such housing would be built under serious
budget pressures and the devel oper would not be able to

afford to give the kind of attention that this serious

ecol ogi cal problemdeserves. Thus, there is potential for
serious groundwater contam nation. The second serious constraint
is the land's |ocation adjacent to Route 46, a heavily
travel ed highway. The inappropriateness of zoning |and

facing a highway of this sort for residential use, much |ess
multi-famly use, should be self-evident. Third, Intervale
Road, which would of necessity constitute the only safe
entrance and exit to such devel opnent is already congested

and will be made nore so by the |ands which the Borough is
rezoning for residential use and other devel opnent which is

occurring in this area in Parsippany.

3 The State Devel opnment Guide Plan (1977) at 54 specifically
notes: "Attention should also be given to potential devel opnent
i mpacts, particularly stormwater runoff, that could affect the’
Rockaway wat ershed. This is a major supply source for north-
eastern New Jersey."



PO NT |
MOUNTAI' N LAKES |'S NOT A DEVELOPI NG MUNI Cl PALI TY

The New Jersey Supreme Court in Munt Laurel expressly

confined its ruling to "Developing Minicipalities/"" As
Justice Hall wote on behalf of the Court:

As already intimated, the issue here
is not confined to Mount Laurel. The sane
question arises with respect to any nunber
of other nmunicipalities of sizeable |and
area outside the central cities and ol der
bui | t-up suburbs of our North and South
Jersey netropolitan areas (and surroundi ng
sone of the smaller cities outside those
areas as well) which, |ike Mount Laurel,
have substantially shed rural character-
istics and have undergone great popul ation
increase since Wrrld War I, or are nowin
the process of doing so, but still are not
conpl etely devel oped and remain in the
path of inevitable future residential,
conmercial and industrial demand and
grom h. Most such nunicipalities, with
but relatively insignificant variation in
details, present generally conparable
physi cal situations, courses of rmuni ci pal
policies, practices, enactnents and results
and human, governnental and |egal probl ens
arising therefrom It is in the context
of conmunities now of this type or which
becone so in the future, rather than with
central cities or older built-up suburbs
or areas still rural and likely to continue
to be for sone tine yet, that we deal with
t he question raised. [67 N J. at 160]

The Townshi p of Mount Laurel was described by the court as a

"flat sprawling townshi p" of 22 square mles with 14,000 acres

-10-



of which 65% were vacant. It had experienced a startling popul a--
tion explosion starting in 1950 at 2,817 people increasing to
5,249 in 1960 and reaching 11,221 in 1970 and still it was only
on the threshold of devel opnment.

Mount Laurel was not the first occasion That Justice

Hal | had expressed his conception of a devel opi ng community.
He noted in his Vickers' dissent:

The instant case, both in its physical
setting and in the issues raised, is typica
of land use controversies now current in so
many New Jersey nunicipalities on the outer
ring of the built up urban and suburban
areas. These are nmunicipalities with relatively
few people and a | ot of open space, but in
the throes, or soon to be reach by the
inevitable tide, of industrial and commrercia
decentralization and nmass popul ati on m gration
fromthe already densely settled central

cores. They are not small, honogeneous
conmunities with pernmanent character already
established, like the settled suburbs surround-

ing the cities in which planning and zoning
may properly be geared around things as they
are and as they will pretty nuch continue to
be. On the contrary these areas are spraw i ng,
het er ogeneous governnental units, nostly town-
shi ps, each really anounting to a region of
considerable size in itself. Their present
rural, sem-rural or mxed nature is about

to change substantially and they are soon to
beconme nel ded into the whole netropolitan

area. Their political boundaries are arti-
ficial and hence of relatively little
significance beyond defining one unit of

| ocal governnent. Their existing congl onera-
tion of land uses is sectionally distributed—
| arge or small scale agriculture, residences
In separated conmmunities and on good sized

pl ot or acreage in the open country, business

-11-



establishnments in the popul ated sectors and
al ong t hrough hi ghways, and perhaps a spot
or two of industry much sought after to aid
muni ci pal tax revenues. Many differing |and
uses, both present and future, are and can
be made confortably conpatible by reason of
the distances involved and the varying —
characteristics of geographical sections.
Present nunici pal services are not nore

ext ensi ve than necessary to serve a popul a-
tion scattered over a large territory.

Vi ckers v. Twp.Com of doucester Twp., 37 N.J. 232, 253 (1962),

cert, denied., 371 U.S. 233 (1963), quoted in (in part), Pascack

Ass'n., Ltd. v. Mayor & Council of Washington Twp., 74 N.J. 470,

487 (1977).

I n Cakwood at Madi son, Inc. v. Township of Madi son,

72 N.J. 481 (1977), Justice Conford witing for the Court al so
addressed the issues before himw thin the "devel oping nunicipality"”
framework. Finding that Madi son Township was a "archetypa
devel oping municipality" the Court noted that its popul ation
had seen "expl osive growth" during the past 25 years, 561% had
great potential for future growh, that of its 42 square mles
and 25, 000 écres, bet ween 8,143 and 11,000 acres or 40% were
vacant and devel opable. The court remarked that "the township
is a sprawing nunicipality marked by little continuity and
spotty devel opnent." 72 N.J. at 501.

The specific issue of whether a "devel oped" nunici -

pality's zoning ordi nance was to be tested by the sane standard

-12-



as that of a developing nmunicipality was faced and deci ded only

three years ago in our Suprene Court's nost recent "Munt Laurel™

pronouncenent, Pascack Ass'n., Ltd. v. Myor and Council of the

Township of Washington, 74 N.J. 470 (1977). There Judge Conford,

the author of OCakwood at Madison, finding that there was no per

se rule mandating zoning for nulti-famly housing, 74 N J. at

481, and noting that it was "a mstake to interpret Munt Laure

as a conprehensive displacenent of sound and | ong established
principles concerning judicial respect for local policy decisions
inthe zoning field,”" 74 N.J. at 481, stated:

[Mount Laurel] required the conbined circum
stances of the econom c hel pl essness of the
| oner incone classes to find adequate housing
and the wantonness of foreclosing them
therefromby zoning in nunicipalities in a
state of ongoi ng devel opnent with sizable
areas of remaining vacant devel opable |and
that noved this court to a decision which we
frankly acknowl edged as "the advanced vi ew
of zoning law as applied to housing laid
down by this opinion." 67 N J. at 192.

74 N.J. at 480-81. In Pascack the Court expressly rejected the

view that the Mount Laurel approach should be applied to

devel oped nuni ci palities.

The Public Advocate argues that the
| esson of Mount Laurel * * * [is] that
housi ng needs of all segnents of the popul a-
tion are a priority charge on the zoning
regul ations of all nunicipalities, whether
devel oped or nof.  There is no such inplica-
tion in the cited cases, individually or .
collectively. None of them stands for the
proposition that because of the conceded

- 13-
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general housing shortage of multi-famly
housi ng the zoning statute has, in effect,
been anended to render such housing an
absol utely mandatory conponent of every
zoning ordi nance—as virtually contended for
by the plaintiffs and the Public Advocate.
74 N.J. at 485-86. ~
There are very good reasons for this distinction to
be drawn. As noted by Justice Conford in Pascack at footnote
5, 74 N.J. at 487, sonme experts find the "devel opi ng municipality"”

limtation a point of balance in the Mount Laurel decision in

that it avoids forcing housing units into places where they are
unsuitable. Rose and Levin, "Wat is a 'Devel oping Conmunity?!

Wthin the Mount Laurel Decision," 4 Real Estate L.J. 359, 386

(1976). Moreover, the distinction recognizes the relatively
greater inportance of |ocal concerns in the general welfare

cal cul ati on where such housing nust of necessity adjoin or at

| east seriously and inmediately inpact upon nei ghboring, devel oped
nei ghbor hoods. As the Pascack Court reasoned, "A nonent's
reflection will suffice to confirmthe fact that such references
["to zone for an appropriate variety aid choice of housing"]
contenplate fairly sizable devel oping, not fully devel oped
municipalities * * *." 74 N.J. at 486. Moreover, this distinc-
tion permts the judiciary to act to renedy serious socia

problem There is a danger in providing such relief, the

-14-



Courts may overstep their proper judicial role in a denocratic
society. As Justice Conford stated "the judicial branch is not
suited to the role of an gg;hgg_super zoning legislature * * * "
74 N.J. at 487-88. .

Also our judiciary traditionally has shown great
deference to local decision making in the field of zoning.
And for good reason. The State Constitution expressly requires
“liberal construction” in favor of municipalities, Art. 4, 87,
para. 11. The exercise zoning power itself has a constitutiona
basis Art. 4, 86, para. 2. And local officials are nost aware

of the practical problems with which a municipality nust deal.

Bow & Arrow Manor, Inc. v. Town of West Orange, 63 N.J. 335

(1973).

The facts of Pascack are relevant for the purpose of
conparison. Curiously, Washington Township is exactly the
sane size as Mountain Lakes, 1,984 acres. Less of the tota
percentage of the land was in public ownership and as a consequence
it had a higher population and popul ation density. The nmunicipality
expected a popul ation growth of only a few hundred from 1970 to
1978. There was no industrial or nulti-famly devel opnent, and
only limted commercial developnent. But there were at | east

"two areas of .30 acres or nore which were undevel oped. See

-15-



al so, Township of Washington v. Central Bergen Community Ment al

Health Center, Inc., 156 N.J. Super. 388 (LawDiv. 1978).

Fobe Associates v. Mayor & Council of Denarest, 74

N.J. 519 (1977) was a conpanion case to Pascack. Demarest's

size was 1345 acres; it was zoned for single famly residential
devel opnent with ot mninunms of 10,000 square feet to 40, 000
square feet; and there was no industry and few comercial uses.
Only 34 acres were vacant, an additional 35.5 acres were privately
owned and under utilized, and 228.5 acres were held by a privately
owned school and privately owned golf course. Demarest was

held to be a devel oped nunicipality.

In Wndm ||l Estates, Inc. v. Zoning Bd. of Adj. of the

Borough of Totowa, 158 N.J. Super. 179 (App.Dv. 1978), rev'g,

147 N.J.Super. 65 (LawDiv. 1976), the Appellate Division found
Totowa to be a developed nunicipality. |Its size was 3.9 acres,

it was devel oped 30% as industry, 35%as single famly residences,
30% as public or sem public uses, and 5% undevel oped. In

Nigitov. Closter, 142 N. J. Super. 1 (App. D|v 1976), certif.

den., 74 N.J. 265 (1977) the Appellate Division held that
Cl oster was a devel oped nmunicipality. Coster is 3.2 square
mles, was said to be 94% devel oped, did not permt rnulti-

famly uses but did provide for office use. And in Segal Constr.

Co. v. Wenonah Zoning Board of Adj. 134 N.J. Super. 421 (App.Dv.

-16-



1975), certif. den., 68 N.J. 496 (1975) the Appellate D vision

hel d that Wenonah was a devel oped nunicipality although 109
acres of its 600 acres (16.5% remain undevel oped.

The Borough of Muntain Lakes is not a "sprawing
township of sizable land areas.” It is small, the sanme size
as Washi ngton Townshi p, Demarest, Totowa, Wenonah and C oster.
Its undevel oped |land areas are small, less than 10% Its popul a-
tion has stopped growing, indeed it declined 13%in the |ast
ten years. Any new devel opnment in the Borough cannot hel p but
have a substantial inpact on already devel oped sections of the
Bor ough.

Mor eover, any "allocation of housing units"” to Mountain
Lakes woul d be nothing nore than a specific rezoning of a
specific area of land as there is but one substantial area of
| and | eft undevel oped. Such judicial rezoning would here have
adverse environnmental, human safety and traffic inpacts.
| ndeed, we think that were this Court charged with the responsi -
bility of rezoning this last area of land, in light of these
very serious constraints, it would find this |and inappropriate
for |east cost housing.

The Borough Council made a thoughtful and reasonabl e

determ nation that the devel opnent of |ands along Route 46

-17-



should be primarily for an office use. It is now reconsidering
that determi nation and probably will rezone 27 acres to clustered,
four-unit per acre density but continuing to require single
famly residential developnent. As the Court in Pascack

recogni zed: ‘

Thus, maintaining the chracter of a fully
devel oped, predomnantly single-famly
residential community constitutes an
appropriate desideratum of zoning to which
a muni ci pal governing body may legitimtely
gi ve substantial weight in arriving at a
policy |egislative decision as to whether,
or to what extent, to admt nulti-famly
housi ng in such vacant |and areas as remain
in such a community. * * * There was thus
not hi ng i nvidious about such devel opnent or
about the decision of the township nunici pal
pl anners in 1963 to continue that basic
schene of devel opnent in order to maintain
t he established character of the community.

74 N.J. at 483-84.

It is submtted that Mountain Lakes is a devel oped
community and its zoning for single famly residential uses on
lot sizes simlar to those presently existing in the comunity

does not constitute exclusionary zoning as a matter of |aw

-18-



PO NT |
THE PLAI NTI FF BEARS THE BURDENS OF PRODUC-
TI ON AND PROOF THAT MOUNTAI N LAKE S ZONI NG
ORDI NANCE | S EXCLUSI ONARY
Thi s defendant incorporates pages 1 through 19
of the Maxi-Trial Brief of the defendant, Township of Chester,

and adds the follow ng conments:

A.  The Oakwood at Madi son Approach. The QGakwood at

Madi son opinion directs a subtle but we think fundanenta

change in the conduct of Munt Laurel litigation. As Justice

Mountain takes care to note in his concurring and dissenting
opi ni on:

In place of the fair share-regi onal approach,
the majority now postulates a rule directing
attention to the substance of the zoning

ordi nances and thé bona fide efforts of those
responsi ble for the adnministration of plans
of land use regul ation.

72 N.J. at 625. The legal standard adopted by Cakwood at

Madi son i s whether there has been reasonable elimnation of cost
generating requirenents in at |east a reasonable area of a
devel opi ng nunici pality, 72 N.J. at 499.

The "l east cost housing” concept i npl ements "elimnation
of cost generating requirenents.” The "fair share-regiona
approach” is but one, albeit an inportant input in the quantifi-

cation of "reasonable areas.” In light of such factors, this
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Court is directed to forma judgnent concerning the substance
of the Ordinance under attack and the Qgﬂé_tlgg_efforts of
muni ci pal officials to determ ne whether such ordi nance and
such action taken together anpunt to an unconstituilona

failure to zone in the general welfare of all citizens of this

State.®

There was very good reason for the Supreme Court to

have so stepped back fromthe |ogical followup of Munt Laurel,

a nore rigorous devel opnent of the "fair share-regional”
approach. Experience has taught that the "fair share-regional”
approach has produced principally "statistical warfare."” See,

e.g., Southern Burlington Cty. NAACP v. Twp. of M. Laurel, 161

N.J. Super. 317 (LawDiv. 1978). In the words of Judge Conford

in Cakwood at Madi son; "The breadth of approach by experts to

the factor of the appropriate region and to the criteria for
allocation * * * is so great and the pertinent economc and
soci ol ogi cal considerations so diverse as to preclude the

judicial dictation or acceptance of any solution as authoritative."

72 N.J. at 499.

5The danger that such an approach will result in ad hoc
determ nations rather than the uniform application of a well
under stood governing principle was expressly recognized.
"Nevertheless there is probably nothing better to offer as a
judicially devised alternative.” 72 N.J. at 625 (Muntain, J.,
concurring and di ssenting).
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Moreover, even if they were judicially determ nabl e,
nuneri cal housing goals are not translatable into zoning
changes, much less the actual production of housihg on any
rezoned sites in accordance with nethods which can_pe i nplinmented
pursuant to judicially nmanageabl e standards. 72 N.J. at 499.

B. Bur den of Proof. Pl ainti ff bears burden of

proving a constitutional violation. The Advocate here nust
quantify by proof, expert proof, for each muni ci pality, what
woul d constitute a "reasonable area"” which should be rezoned
for least cost housing, and al so produce sufficient evidence
concerni ng the substance of each zoning ordinance and the
efforts of local officials, to showa |ack of reasonable

el imnation of cost generating requirenments and the |ack of
bona fide efforts by the responsible nunicipal officials toward
t hat end.

Frankly, we do not believe that the Advocate has any
intention of presenting such evidence; nor do we believe that
the Advocate will offer conpetent expert zoners or planners who
can testify concerning the substance of the Muntain Lakes
zoning ordinance in relationship to Borough' s topography and
the actual uses presently in existence. Rather, what we believe

will be offered will be specul ative observations based principally
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on the HUD m ni mum occupancy standards (devel oped for an
entirely different purpose) by a supposed expert (see The
thi-TriaI Brief of the Township of Chester at 77) who has
never even been to Muuntain Lakes nuch |ess conducigd a conpre-
hensi ve planning study of it.

In short, we believe that the presentation of a fair
share study, the articulation of what is asserted to be "l east
cost" housing principles, and a facial review of a nunicipality's
zoni ng ordi nance does not constitute that sufficient quantum of

proof required to make out a plaintiff's prinma facie case in a

Mount Laurel action and therefore this case nmust be di sm ssed

at the close of plaintiff's proofs.

A dismssal in this context should be seen for what
it is, afailure to present to this Court the basic information
necessary for this Court to find constitutional violation.
Assume for a nonent that the Advocate has been successful here
and that this Court granted a remedy which ultinmately cul m nated
in a finding after Court supervised revision to the Muntain
Lakes ordi nance that as revised the Muntain Lake's ordi nance
met its fair share obligations. Wuld that finding estop a
buil der or any other public interest plaintiff from pleading
and proving based upon nore specific and detail ed proofs that

the ordi nance even as so revised still failed to neet Mount Laure
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st andar ds. It is inherent in the nature of a Mount Laurel case

that even substantive decisions are always subject to reexam na--
tion. Thus a procedural dismssal of this case will not estop
builders or other public interest plaintiffs frombringing
simlar suits based upon the presentation of adequate proofs.
Nor will it lessen by one iota each devel oping nmunicipality's
affirmative and constitutionally mandated obligation to zone in
good faith for the general welfare of all citizens of this

St at e.

PO NT 111

THE DCA HOUSI NG ALLOCATI ON REPORT | S

NOT | NDI CATI VE OF MOUNTAI N LAKES'S

FAIR SHARE OF THE REG ONAL HOUSI NG NEED.

Pages 20 through 102 of the Maxi-Trial Brief of the
Townshi p of Chester are incorporated by reference, and we add
the follow ng comments:

Ax Authority. There is no legislative authority in
this State for the adoption of a fair share housing plan and in
t he absence of such authorizing |egislation, no nunicipality,
whether it is developing or not, is obligated by |law to abide
by any plan pronul gated by any agency of state government.

The DCA Al |l ocation Report purports to be no nore than

a study, entitled to what ever evidential weight or nerit it
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may have but nor nore. It i s certainly not the kind of [egisla-
tively authorized and administratively adopted plan which the

Suprene Court in Cakwood at Madi son, 72 N. J. at 538, suggested

m ght be given prima facie judicial acceptance (and for that

p—

matter only prima facie acceptance) . It is not even a regul a-

tion adopted by the Departnent of Community Affairs, no nunicipality
is "affected” by it, and no municipality would be entitled to

appeal even though it contained sone inproper or arbitrary and
capricious elements as it is contended here. It has not been
"adopted” by the Departnment of Community Affairs, nor does the
Departnent of Community Affairs have any intention of adopting

it. Amcus Brief of Departnent of Community Affairs, Urban League

of Greater New Brunswi ck v. Mayor and Council of Carteret,

Docket No. 16, 492 at 11 (herein "U ban League Comunity

Affairs Brief"). |Indeed, as the Departnent of Community Affairs
has indicated in its supplenentary brief in the sanme action
dated Cctober 24, 1980 at p. 5, "The Housing Allocation Report
Is not presently intended to have the binding force and effect
of lawwith respect to the matters discussed therein.” In
short, the DCA Report represents only the view of a handful of

pl anners in one agency of government.
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Bx  Met hodol ogy.

e Region. The DCA Report, not only being
county based, expressly rejects the journey to work criterion

in the delineation of regions in northern New Jersey, QGakwood at

Madi son, 72 N.J. at 540, n. 44. Justice Conford has descri bed
the judicial or constitutional concept for testing whether a
zoni ng ordi nance is exclusionary saying:

The present significance of the cited
plans is that the regions are of such
size that it is difficult to conceive of
% substantial demand for housing therein
comng fromany one locality outside

the jurisdictional region, even absent
excl usi onary zoni ng.

But in evaluating any expert testinony

in terms of the Muwunt Laurel rationale,

wei ght should be given to the degree to

whi ch the expert gives consideration to

the areas fromwhich |ower incone popul a-
tion of the municipality would substantially
be drawn in the absence of exclusronary

zoni ng.

72 N.J. at 539 [enphasis in the original].
The sinple fact is that the opening or closing of a
| arge industri al facility’in Bergen County, Hudson County or
M ddl esex County will have no "substantial" affect upon the
demand for housing in Muntain Lakes or for that matter anywhere

in Mrris County. For exanple, when Ford's Mahwah pl ant cl osed,
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one of the largest industrial facilities in the State, enploying
t housands of workers whose closing so devastated its |oca
econom es that it received national press attention, what affect
did it have on housing demand in Mrris County? hgpe of which
we are aware. Indeed, we think it fair to state that the nunici -
palities in Morris County have been far nore affected by the
growt h occurring in Sussex County and in the northern tier of
municipalities in Hunterdon County (some of whom have already
been adj udi cat ed devel opi ng communities). Bergen, Hudson and

M ddl esex counties on the other hand are distant and difficult
areas to commute to. Evidence will be presented on defendant's'
case concerning the degree of congestion on the existing roadway
systemin Murris County during rush hour nmaking daily comrutation
to these distant counties ever increasingly nore difficult.

2. Allocation Fornmul a. In the absence of ex-

clusionary zoning barriers the question of housing |ocation
woul d turn on supply and demand. And in the absence of a

| egi sl ative declaration of policy that sone other basis should
be used to determine fair share allocations the judiciary should
avoid reliance upon any other allocation factor in attenpting to

identify an Equal Protection violation of the State Constitution.
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On the supply side there is the factor of the
exi stence of privately owned, vacant or redevel opable land. As

t he Suprene Court noted in Oakwood at Madi son, discussing the

various allocation criteria that have been put forward:

The nost inportant single criterion
emerging fromfair share literature is
t he anmount of vacant devel opabl e | and,
as "access to land is the basic issue
in exclusionary zoning." Rubinowtz,
"Excl usionary Zoning: A Wong in Search
of a Remedy,"” 6 Mch.L.J. Reform 625,
661 (1973). ~~

72 N.J. at 542, n. 45. Not all such land should be equally
wei ghed. Some is subject to evironmental constraints, and other
infrastructure constraints, and all |and has varying utility for
housing in accordance with its distance from enpl oynent centers.
The DCA Report attenpts no such differentiation.

On the demand side there is growth in enploynent.
Certainly jobs have been noving to the suburbs,  but growh has

not been |ocated exclusively in the suburbs. The DCA Report

6The creation of 1,000 jobs in the suburbs never required
the creation of 1,000 housing units. Most such events are
"rel ocations” fromoutgrown but regionally located job sites
and the relocation site chosen to minimze its inpact upon
enpl oyees, indeed often to convenience them Also the
social revolution of the two wage earner househol d, w thout
I ncreasi ng housing requirenents, has created a pool of suburban
wor kers who will not commute |ong distances.
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Us€s relative enploynent growh not actual growh as its neasure
and thus distorts the demand of actual enploynent growth on the
need for housing.

The DCA Report, however, relies on two ot her
factors which are equally weighed with its supply and denand
factors mhfch create far nore serious distortions:

(1) Nonresidential Ratable G owh. This is

said to be a neasure of fiscal capacity to absorb additiona
housi ng. The current distribution of ratables throughout a
region or, if available, projected ratable growmh during the
covered period may be a reasonably fair nmeasure of the capacity
of the tax base to assume disproportionately contributing

i ndi viduals. However, relative nonresi denti al ratabl e gr owm h,

in the fornula neasures only where conparative comercial and
industrial growmh has occurred; it is a poor predictive neasure
of fiscal capacity and in any event is unfair. The suburbs
typically lead in the devel opnent of housing, typically they

also lag in the devel opnent of industrial ratables. A suburban

municipality will be unfairly burdened by the use of such a
statistic as it will have a smaller nonresidential ratable base
relative to its overall ratable m x. Moreover, in small comrunities

such as Mountain Lakes, the nere building of one small office
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bui |l ding woul d constitute substantial nonresidential ratable
growth notwithstanding the fact that it produces a de_m ni nus
i mpact on a community's aggregate ratabl es.

(2) Personal Incone Per Capita. Wile

personal income per capita mght well be a poor and second rate
measure of a nunicipality's fiscal capability, (ratables per
capita is nmuch better), in the context of this fornmula it has
an entirely diffferent functi on—soci al dispersion.'7 The Court
must recognize that there is a social theory which guided the
choice of allocation factors for this fornula. It is respect-
fully submtted to the Court that while social dispersion m ght
wel | be a goal which a Legislature mght (or m ght not) settle
upon in devising a fair share housing plan, social dispersion
per se has no basis in a formula purporting to articulate a
constitutional standard which intended to identify a violation
of equal protection. "Fairness"” in "Fair Share" may indeed
cover a broad range of concepts, as it has been little discussed

in either Mount Laurel or Oakwood at Madiion opinions. W

neverthel ess take it as fundanental that a comunity in this
State, at least after its fiscal capacity to absorb |ow incone
housi ng has been taken into account, should not as a matter of

constitutional law thereafter be required to absorb additional

7

Muni ci pal Fiscal capacity is said to be measured by non-~
residential reliable grow h.

-29-



| east cost housing based only upon personal incone characteristics
of the residents.

Mount ai n Lakes has a large allocation under
the DCA fornula not because it is adjacent to |ow and noderate
i ncome enpl oynment centers or because it is such a center itself
or because there are large tracts of vacant |and which | ow
income citizens are demandi ng access to or because it has ratables
to support such housing, but rather because it-has a very high per
capita income, due to the community's small size and upper
m ddl e class character. This forrmula is biased by a social
theory having no basis in constitutional law that rich and poor
nmust be made to live together and its use by this Court in
attenpting to identify a violation of equal protection would be
mani festly inproper 

C. CQutdated Statistical Base. As recent newspaper

reports have suggested, the Prelimnary 1980 Census popul ation
statistics indicate that New Jersey as a whole has during the

past ten years experienced no appreciable growh despite the

| arge popul ation gains of Ccean and Atlantic Counties. Morris
County's popul ation, unlike Muntain Lakes, has at |east not
declined. These patterns are in marked contrast to the projections
relied upon in the DCA Report. Mountain Lakes insists that nore

current popul ation projections and growh statistics be incorporated
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in any fair share nodel adnitted into evidence at trial particularly
one which relies upon the DCA mnet hodol ogy.

Mount ai n Lakes is not alone in the view that updated
statistics should be used. The Departnent of Cbnﬁgpity Affairs

inits brief to the New Jersey Suprene Court in U ban League

Community Affairs Brief at p. 12 advises the Court:

I n assessing the useful ness of the
all ocation report in a case arising under
the Mount Laurel doctrine, there are severa
potenti al weaknesses in that docunment which
nmust be recognized. In particular, the
speci fic housing allocation nunber as
assigned to each nunicipality suggests
a precision which may not be warranted,
especially given the fact that the data
utilized in such critical calculations as
popul ati on projects, housing conditions,
personal incone and vacant devel opabl e
| and, are sonmewhat out of date and not
necessarily closely representative of
the current circunstances.

A DCA at footnote "**" on page 12 of this sane brief recomends
no nore than the use of methodol ogy with updated statistics.
Even the Advocate in his brief in this sane action at
p. 54 and concedes that input statistics in the report nmay be
- proven obsolete and that the new or revised data could be plugged

into the DCA formula, noting specifically popul ation projections.
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PONT 1V
FAI LURE OF THE BOROUGH COUNCI L OF MOUNTAI N

LAKES TO ZONE THE ECONOM C DEVELOPMENT
ZONE FOR RESI DENTI AL USE |'S FULLY JUSTI FI ED

Even when a prima facie Munt Laurel vioTation has

been proven, a nmunicipality may yet sustain a burden of proving
justification. 67 N.J. at 174. There is a very unique and
conpel i ng environnent al reasdn why the 110 acre Economc
Devel opnent Zone cannot be devel oped for |east cost residentia
devel opnent. The Borough will present evidence from a geol ogi st
who will show the Court that this particular |land al ong Route
46 |lies above the main channel of the Buried Valley Aquifer.
Nearby is the recommended site for a regional well which is
pl anned to serve the future needs of the Rockaway Vall ey
conmuni ties.

This property nust be conservatively devel oped
consistent with the inportance of preservation of this regiona

asset, see p. 54 of the Guide Plan. A |east cost devel oper

cannot be expected to exercise that degree of care. Moreover,
the substantial disturbance of the surface land, together wth
the intensive devel opnent which |east cost housing inplies wll
destroy the perneabl e surface area, cause water runoff, and be

destructive of this particular soil's recharging capacity.
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I ndeed carel ess devel opnent quite possibly could contam nate
t he aqui fer, an ecol ogical disaster.

The Court in Munt Laurel did not restrict the right

of nunicipal justification solely to ecological defenses.
Quite frankly, in a truly devel oping comunity such as Munt

Laurel or Oakwood at Madison, it is hard to conceive of any

justification other than an environnental problem which woul d
have the effect of rendering a municipality unable to neet its

Mount Laurel obligation. But, in what is essentially a devel oped

community such as Mountain Lakes, others factors nost certainly
do cone into play. Here, it should be apparent that to require
t he devel opnent of property facing on Route 46 for a nmulti-
famly or |east-cost, highly intensive devel opnent is to

know ngly create serious human risks of injury if not death.

Not only are the physical dangers of Route 46 a constraint, the
capacity of Intervale Road to handle traffic flows is a serious
pl anni ng constraint and cannot be ignored. W subnit to the
Court that any one of these itens and certainly all three
collectively are sufficient to nmeet the Borough's "heavy

burden” of justification.
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PO NT_V

THE PLAI NTI FFS AND THE PUBLI C ADVOCATE SHOULD

BE REQUI RED TO PAY THE DEFENDANT' S LEGAL AND

OTHER REASONABLE EXPENSES OF THI S LI TI GATI ON

It is particularly appropriate that the Tégal ex-
penses of Mountain Lakes be borne by the Public Advocate here.
Mount ai n Lakes, plainly, is a devel oped conmunity. Sinple
i nspection would easily have determ ned this and the Advocate
made no such inspection. Moreover, a sinple inquiry would have
determ ned that the Borough of Muntain Lakes had already, at the
time this suit was brought, comenced the process of review ng

its ordinance and adopting new | and use el ements. Cakwood at

Madi son is squarely based on good faith inplenentation of its
constitutional precepts by local officials.

The Borough was naned a defendant in this litigation
for one reason and one reason alone, it has the highest per
capita income in Mdrris County. Thus acting, Advocate was
reckl ess in namng Mouuntain Lakes as a defendant and under the
"bad faith" exception to the Anerican Rule, should be charged
with its counsel fee and reasonabl e expenses of litigation.

Also, this is a case where different and conpeting
public interests are involved. It was for just such occasion

the | egislature expressly enpowered the Advocate to choose to
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represent one such interest and thereafter provide for paynent
of expenses of representation of the remmining inconsistent
public interest. N J.S A : 52:27F-31. Yet the Advocate has
refused to provide for the expenses he has inposed_upon the
def endant municipalities by the position he has taken in this

l'itigation.

CONCLUSI ON

This case in fine is one of whether the Constitution
of the State of New Jersey requires the Borough of Muntain
Lakes, given its current state of devel opnent and the current
needs of the region, to rezone the |last substantial tract of
undevel oped land in the Borough notw thstanding the fact that
it is unsuitable for |east cost devel opnent. |Indeed, that this
i ssue can be so narrowly drawn can offer no greater proof that
in fact Mountain Lakes is a devel oped community.

Respectful ly submtted,
DI LLON, BITAR & /BETHER

///@ vy re

Dat ed: Decenber 1,. 1980 earry M,,/Johns‘toh /
BARRY M JOHNSTON, ESQ. 6

O Counsel
WLLIAMF. CAMPBELL, 111, ESQ
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