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PRELI M NARY STATEMENT

Mount A ive Township has joined in the brief
entitled "Trial Brief on Certain |ssues Conmon t()f¥|
Def endants”. This brief is being submtted to supplenent the
"Trial Brief on Certain |Issues Cormon to Al Defendants" and
to address certain factual and |egal issues peculiar to Munt
Aive Township. Cenerally, this brief indicates that even if
the Court accepts the plaintiff's definition of region and any
one of the six fair share housing allocations advocated by the
plaintiff, the Township of Munt Oive, through its past and
present zoning and |and use ordi nances and through its site
pl an and subdi vi sion approvals has nmet and exceeded each of the
al l ocations of |ow and noderate incone housing proposed by the
plaintiff. The brief also illustrates that the zoning and
| and use ordi nances of the Township of Munt dive provide
substantial opportunities for |east cost housing and |ow and
moderate income housing in full conpliance with the Suprene

Court's decision in Madi son and Mount Laurel.




| . STATEMENT OF FACTS

Mount Qive is a large nunicipality in northwestern
Morris County bordering on Sussex and Warren Counties and the
Townshi p of Roxbury and Washi ngton. The Township is approx-
imately 30 square mles in total area and is |ocated nore than
35 mles fromNewark and nore than 45 mles fromNew York Aty.

During the period from 1960 to 1980 Mount dive
Township was transformed from a predom nantly agricultural and
summer resort area (Budd Lake) to a conmmunity with a m xture
of agricultural, multi-famly, single famly and limted
commercial and industrial uses. During the period from 1960
to 1970 the Township's popul ation increased from 3,807 to
10,394 and in 1977 the popul ati on was estinated to be 18, 111.

In the late sixties and seventies, recognizing the
strong demand in Morris County for nulti-famly housing, the
Townshi p prepared master plans, zoning ordinances and |and use
ordi nances which provi ded substantial opportunities for the
devel opment of inexpensive nulti-famly apartnments and town-
houses and ot her types of |ow and noderate inconme housi ng.
This conscious effort to stinulate the devel opnent of nmulti-
famly housing in addition to single famly housing continued
t hr oughout the seventies even though the Township only

experienced a growh in covered enploynent from 681 jobs to
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1,544 jobs between 1972 and 1978. 1
" Since the early seventies, Muwunt dive Township has
granted site plan approvals for the construction of approx-

imately 7,566 multi-famly dwelling units (garden apartnents
- 2

and townhouses) of which approximately 904 were townhouses.
Of the 6,662 garden apartments which received site plan
approval, approximately 2,612 garden apartments have been _
built since 1970. Approximately 104 of the approved tovvnhouse—:f
have been built. Therefore, a total of 2,721 garden apartments
and townhouses which received site plan approval after 1970
have been built since 1970 alone. It is noteworthy that many
additional units were approved prior to 1970 and built during
the late sixties and early seventies. Mog of the garden
apartments approved since 1970 were approved at densities of
up to 12 units per acre. Mog of the’ townhouses were approved
at densities of up to 6 units per acre.

These figures for approved multi-family units do

not include substantial numbers of multi-family housing units,

1. Nav Jersey Depatmat of Labor and Industry and Proposed Counter-
findings of the Towmdhip of Maut Olive Section iii. b.

2. See the Proposed Countef indings of the Defendant Maut Olive
Tomdhip Section iv. ad the Affidavit of John J. Lynch, Planning
Consultant, Madch 12, 1979. It is noteworthy that this figure
for goproved multi-family units does not include those units
which were goproved since 19/0 but whose gpprovas have been
dlowed to expire by the developers.




both apartments and townhouses, which have not yet received
site plan approval, but which would be permitted under the
current zoning ordinance. For instance, in 1979, it was
estimated that the 1978 Zoning Ordinance would allogw for the
construction of 1,500 additional multi-family dwelling units
in-the R-2 and R-3 Zone Distri cts.3

With respect to least cost housing, it is apparent
that the present and past zoning ordinances of the Township of
Mount Olive have overzoned for a wide variety of the least
cost housing types proposed by the plaintiff. In fact, the
plaintiff's housing expert, Allan Malach, has admitted in his
reports and in the plaintiff's proposed findings as to Mount
Olive Township that Mount Olive's zoning ordinance provides a
variety of the least cost housing provisions which he has
created and advocated. The plaintiff's expert has admitted
that Mount Olive's ordinance permits the construction of the
following types of least cost housing: (1) two family houses,

(2) townhouses, (3) garden apartments, (4) planned unit

3. See the Madh 12, 190 Affidavit of John J. Lynch, Planning
Conaultant for the Tomdip of Maut Olive. This affidavit also
provides statistics on building permits which indicate that Maut
Olive has been bearing muth maore than its share of Morris County's
multi-family ad single family housng devd
See aso the expeart report of John J. Lyndh for additional
information.
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devel opnents, (5) planned residential devel opnents and (6)

pl anned adult communities. Furthernore, Munt Oive Township
has permtted the construciton of substantial quantities of
garden apartments and townhouses at densities of ITunits per
acre and 6 units per acre respectively. The Mount dive
Townshi p zoni ng ordi nance al so provides for additional types
of least cost housing. 4 For instance, the ordinance allows
for single famly detached houses on 6,000 square foot |ots,
under the clustering provisions of the R4 and R5 districts,
and 8,000 square foot lots with only 75 foot frontage under
the clustering provisions of the R3 district. These are very
close to the 5,000 square foot lot size advocated by the
plaintiff's expert, Allan Mallach. In addition, the Zoning
Ordi nance, although it does not expressly provide for the
construction of nobile honmes or high-rise apartnents, does
permt the construction of manuf act ur ed housing in certain
zones. In conpliance with the definition of |east cost

housi ng, such manufactured housing is only required to neet

the m ni mum bui | di ng code standards.

4. See the Proposed Gounterfindings of Munt Qivetothe Haintiff's
Proposed F ndi ngs Section 5, the Zoni ng O di nance of the Townshi p
of Itount AQive and the report of John J. Lynch, P anni ng Gonsul t ant
to Munt Qi ve.




1. LEGAL ARGUVMENT

MOUNT OLI VE TOMNNSHI P, THROUGH | TS ZONI NG
AND LAND USE ORDI NANCES AND PRACTI CES,

HAS PROVI DED SUBTANTI AL OPPORTUNI Tl ES

FOR LEAST COST HOUSI NG AND LOW AND MODERATE
| NCOVE HOUSI NG | N A MANNER THAT EXCEEDS | TS
OBLI GATI ONS UNDER MOUNT LAUREL AND MAD| SON.

A. MOUNT COLI VE TOMNSH P HAS PROVI DED
THE OPPORTUNI TY FOR THE CONSTRUCTI ON
O MORE THAN ITS FAIR SHARE OF THE
PRESENT AND PROSPECTI VE NEED FOR
LOW AND MODERATE | NCOVE HOUSI NG

In So. Burl. CGy. NAACWP. v. Tp. of M. Laurel,

67 N.J. 151, app. dism and cert, den. 423 U.S. 808, 187-188,

96 S. Ct. 18, 46 L. Ed. 2nd 2028 (1975) (Munt Laurel herein-

after) , the New Jersey Suprene Court held that a devel oping
muni ci pality, by its land use regulations nust nake realistic-
ally possible the opportunity for an appropriate variety of

| ow and noderate inconme housing at? |east to the extent of the
municipality's fair share of the present and prospective

regional need therefore. |n OGakwood at Madi son, Inc. V.

Townshi p of Madi son, 72 N.J. 481,' (1977) the NewJersey Suprene

Court el aborated on and refine<%the |egal obligations of

devel opi ng nunici palities under the Munt Laurel doctrine.

More specifically, the Madison Court el aborated on the defini-
tions of "region", "fair share" and "low and noderate incone
housi ng" and al so incorporated the concept of "least cost

housi ng" into the Mount Laurel doctrine. Mdison, 72 NJ. at 5035 '3}.

'" Madi son the court pointed out that in assessing expert
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testinmony on the concept of region, trial courts nust give
substantial weight to the degree to which the expert gives
consideration to the areas fromwhich |ow and noderate incone
persons woul d substantially be drawn absent excl usfTonary

zoni ng. Madison at 539. The Court indicated that this concept
of region is broadly conparable to the rel evant housi ng market
area. Madison at 540. |In elaborating on the concept of fair
share, the Madison Court held that the trial court is not
required to establish a specific region or fix a specific

fair share housing quota for the devel oping nmunicipality.

Madi son at 543. Wth these general principles in mnd, it is
the position of the Township of Munt Qive that the eight
county region and the various alternative fair share alloca-
tions proposed by the plaintiff are totally inadequate in that
they do not bear any relationship whatsoever to the area from
whi ch the |ow and noderate inconme popul ation would be drawn
absent exclusionary zoning (ie. the housing nmarket region).
This is particularly apparent with respect to Mount dive
Townshi p, which along with Washi ngton Township is in the

west ernnost corner of Morris County. Therefore, the court
should reject or at least critically reviewthe plaintiff's
proposed region and fair share allocation in |ight of the above
Madi son principles and in view of the fact that the plaintiff g
proposed allocations have been revised upwardly in a clear

attenpt to provide room for negotiation.




Nonet hel ess, even if the Court accepts the defini-
tion of regipn and the allocations of the 190" need for | ow and
noder at e i ncone housi ng whi ch have been advocated by the
plaintiff, it is clear that Mount Oive Township ﬁgs provi ded
the opportunity for the construction of nore than its fair
share of the regional |ow and noderate incone housing need.

A conparison of the 6 alternative 1990 fair share allocations
proposed by the plaintiff's expert, Mary Brooks, with nerely
the amount of nulti-fam |y housing approved or built since
1970 clearly indicates that Mount Aive Township is already
nmeeting and substantially exceeding the proposed allocations.
Table | portrays the six different 1990 fair share allocations
of low and noderate inconme housing units proposed by Mary

Brooks and the plaintiff for Mount dive Township.5

5. See the Reports of Mary Brooks and the PMaintiff's Proposed
F ndi ngs as to Munt Qive Townshi p, at the pages between
page 8 and 9.




TABLE |

PLAI NTI FF* S PROPCSED ALTERNATI VE 1990

LOW AND MODERATE | NCOME HOUSI NG ALLOCATI ONS?

Brooks Adjusted N.J.D.C. A Allocation .

Brooks Adjusted N.J.D.C A Percentage
for Mount Aive X Mrris County
208 Projection S

Brooks Adjusted N.J.D.C A Percentage

for Mount Qive X QDEA Projection .

N.J.D.C.A. Housing Report.

N.J.D.C. A Percentage for Munt

Olive X Morris County 208 Projection
N.J.D.C.A. Percentage for Mount
Olive X OD.EA. Populatlon

-Projection

4 766 units

4,647 units

4,113 units

2,228 units

2,100 units

1,656 units




A cohparison of these proposed allocations with the
7,566 multi-famly housing units (6, 662 gardeh apartnents and
904 townhouses) which have been granted site plan approval in
Mount Qive Township since 1970 is provided in Table 11. It
is noteworthy that, approximtely 2,612 of the garden apart-
ments and 104 of the townhouses which received site plan
approval since 1970 have already been constructed. In
addition, these figures do not include approvals which have
| apsed or expired because applicants decided not to devel op;
they also do not include the additional nmulti-famly units
whi ch woul d be permtted under the zoning ordi nance but for which

no site plan approval s have been granted.

10.



TABLE 11

COMPARI SON CF PLAI NTI FF'S PROPOSED 1990
FAIR SHARE W TH THE TOTAL NUMBER (7,566 units) OF
LOW AND MODERATE | NCOVE MULTI - FAM LY HOUSI NG
GRANTED SI TE PLAN APPROVAL SINCE 1970.°

Amount of Approved | Tulti-Famly
Units in Excess of Plaintiff's

Plaintiff's 1990 All ocati ons 1990 Al | ocati ons
1. Br ooks
4,766 2,800
2. Br ooks/ 208
4, 647 2,919
3. Br ooks/ ODEA
4,113 3,453
4. NJ DCA
2,238 5,338

5. NJDCA/ 208
2,100 5,466

6. NJDCA/ ODEA
1, 656 5,910

6.

See the Proposed Counter findi ngs of Defendant Mount dive Township
Section iv. The statistics are based on site plan approval s and cert-
ificates of occupancy. It should be noted that these figures do not
i nclude over 1,000 multi-famly units (nore than 2 units) which were
granted buil ding permts since 1979, but which received site plan
approval prior to 1970, The Proposed Maxi Trial Findings of the
Plaintiff Chapter I, Section B. 14 indicates that betwen 1970 and 1979
Mount Aive issued building permts for 3,694 nulti-famly units (2 or
nore units) and 946 single famly units for atotal of 4,640 permts.
These buil ding permt statistics would include nulti-famly housing
units which were granted site plan approval prior to and during the
1970 to 1979 period, but which were granted building permts after
1970. The total of 3,694 multi-famly units is nore than any ot her
municipality in Mrris County and is nore than 50 percent of the
County-wi de total of only 7,100 multi-famly unit buil ding pernmits.
See Plaintiff's Proposed Fi ndings Chapter |, Section B. 14, Tables
1-3 for a conparison of Mount olive Township's total with other
municipalities.. See also theaffidavit of John J. Lynch; which

provi des building permt statisticswhich werebased on 1978 statistics.

11..



The conmparison in Table Il clearly illustrates that
nerely in terns of the amount of multi-famly units (garden
apartnments and townhouses) which have received site plan
approval since 1970, Muwunt Aive Township is alreatiy providing
the opportunity for 2,800 to 5,910 nore nulti-famly units than
plaintiff's proposed 1990 alternative allocations.

Table Il provides a conparison of the total nunber
of building permts issued between 1970 and 1979 by Mount dive

Township for nulti-famly units (2 or nore units). These

figures would include duplexes in addition to garden apartnents}:

and townhouses which received site plan approval in the sixties
and seventies but were granted building permts during the 1970
to 1979 period. The conparison clearly indicates that in 1979
that Mount O vie Township was al ready providing between 78
percent and 223 percent of the 1990 alternative fair share

al l ocations which plaintiff has proposed.

12.



TABLE 111

COVPARI SON OF PLAI NTI FF*' S PROPCSED
1990 FAIR SHARE W TH THE NUMBER OF

BU LDI NG PERM TS (3694) FOR MJULTI - FAM LY
UNI TS GRANTED BETWEEN 1970 AND 1979 "~

Amount of Multi-Famly Units
In Excess of Plaitiff's

Plaintiff's 1990 All ocati ons 1990 Al l ocati ons
1. Brooks . .
4, 766 -1072*
2. Brooks/208
4, 647 - 953*
3. Brooks/ CDEA
4,113 - 419*
4. NIDCA
2,228 1, 466

5. NJDCA/ 208
2,100 1594

6. NJDCA/ CDEA
1, 656 2,038

Source: Table 3 of Plaintiff's Proposed Findings for the
Maxi Trial, at |. B. 14.

* The negative nunbers indicate the nunber of units by which
plaintiff's allocation exceeds the 1970 to 1979 buil di ng
permts.




Certainly, just in terns of building permts for multi-famly
housi ng, Mount dive Township in 1979 had already permtted
the construction of nore than three quarters of the highest
1990 fair share allocation of |ow and noderate income housi ng
proposed by the plaintiff. Wen these figures are added to
the additional nulti-famly housing units which have already
received site plan approval and to the hundreds, perhaps

t housands, of additional, multi-famly units which are

perm tted under the zoning ordinance, it is clear that Munt
Qive is already providing the opportunity for a quantity of

| ow and noderate incone housing far in excess of each of

the plaintiff's 1990 fair share allocations.

14.



CONCLUSI ON_A

Based on the above facts and legal principles, it
can be concluded that Mount dive Township has provided the
opportunity for the construction of nore than its fair share
of the present and prospective regional need for | ow and noderat e

i ncome housi ng.

15.



B. MOUNT OLI VE TOMSH P THROUGH I TS
ZONI NG AND LAND USE ORDI NANCES,
HAS PROVI DED THE COPPORTUNITY FOR
LEAST COST HOUSI NG | N AMOUNTS AND
VARI ETI ES SUBSTANTI ALLY I N EXCESS
OF | TS OBLI GATI ONS UNDER MADI SON.

I n" Madi son, the New Jersey Suprene Court, recogniz-

ing that under current market condition it may not be feasible
for builders to construct unsubsidized |ow inconme housing,
ruled that a devel oping nmunicipality must enact zoning regul a-

tions which render possible and feasible the "least cost”

housi ng consistent with m ni num standards of health and safety,4

whi ch private industry will undertake, and in amounts suffic-
ient to satisfy the deficit in the hypothesized fair share.
Madi son at 512. The court, therefore, defined "least cost"

housi ng as housing which was consistent with mni hum standards

of health and safety. The Madi son Court inposed the obligation

of | east cost housing provisions in order to allow "filtering"

of housing so that |ower incone persons could hopefully obtain

housi ng vacated by noderate inconme persons. Madison at 512-513|.

It is clear that neither the Madi son deci sion nor

the Munt Laurel decision established specific standards for

lot sizes and densities which woul d be considered |east cost.
The lot size and density provisions created by the plaintiff's
expert, Allan Mallach, are not directly supported by either

the Madi son or the Mount Laurel decision. Clearly, experts

will differ within reasonable ranges on the specific m ni num

16.



| ot size and density provisions which constitute |east cost
provi sion. Nonetheless, it is the position of Mouunt dive
Townshi p that the past and present zoning ordi nances of the
Townshi p have rendered feasible and possible a w dé variety
of |east cost housing types in a manner that fully conplies
with and in fact substantially exceeds its obligations under
Madi son.

The plaintiff's expert, Allan Mallach, has acknow
| edged that the Mount A ive Township's zoning ordi nance
contains many of the provisions which meet his own, | east

7 More specifically, the plaintiff has

cost paraneters.
acknow edged that Mount dive's present zoning ordinance
permts the follow ng types of |east cost housing as defined
by M. Mllach: (1) two famly houses; (2) townhouses; (3)
garden apartnments; (4) planned unit devel opnents; and (5)

pl anned adult conmmunities. The Mllach report m stakenly
states that the smallest mninmumlot size provided under the
ordi nance is 10,000 square feet in the R5 zone. The Report
fails to recognize that the clustering provisions of the R4
and R 5 districts permt single famly detached houses on
6,000 square foot lots and that the clustering provisions of

the R 3 district permt single famly detached houses on 8, 000

square foot lots with 75 foot frontage. These mi ni num | ot

7. See the March 12, 1979 report of Al an Mallach Associ ates and t he
Plaintiff's Proposed F ndings as to Munt Qi ve.

17.
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sizes are clearly very close to the Mallach standard of 5, 000

square feet. Furthernore they can clearly be considered
"very small lots" and "least cost"” under the requirenents of
Mount Laurel and Madison. In criticizing Madi son' s 10, 000

square foot and 15,000 square foot single famly districts,
t he Madi son court stated:
Calling for some "very small lot" zoning in a
devel opi ng nunicipality, 67 N.J. at 170, n. 8,
187, Justice Hall noted that mninumsize lots

of 9,375 to 20,000 square feet "cannot be
called snmall lots and anobunts to |ow density

zoning," 67 N.J. at 183.

The Madi son court did not require 5,000 square foot lots, as
suggested by M. Mallach, and it can certainly be concluded
that 6,000 square and 8,000 square foot lots are "very snal
lots” and are within the |east cost paraneters of Madi son.
Furthernore, Munt Aive Township, unlike the Township of

Madi son, has zoned substantial portions of the Township for
the R-3, R4 and R5 districts which allow these very snal
lots and for R2 which permts reasonably small lots of 10,000
square feet wwth only 80 foot frontage.

Mount O ive Township has al so zoned substantia
areas for townhouses and garden apartnents under density and
other |and use regul ati ons which are within the |east cost |
definitions in Madi son and are very close to the |east cost
provi si ons suggested by Allan Mallach. For exanple, the

zoni ng ordinance currently permts townhouses to be built in




various zones at densities of up to 6 units per acre and
garden apartnments at up to 10 units per acre. Furthernore,
substanti al nunmbers of garden apartnments were built or are
currently still under site plan approval for densities up to
12 units per acre.

The Mallach report also indicates that unit sizes
or bedroomrestrictions were "not specified" in the Munt
A ive zoning ordinance for the residential zones. This is
because the zoning ordi nance does not inpose any unit size or
m ni mum or maxi num bedroon requirements for any of the single
or multi-famly uses permitted in any of the residential zones.
This lack of limtation on unit size and bedroom nunbers is
clearly a least cost provision which was fully intended to
nmeet and exceed the "least cost" concept under Madi son.

The plaintiffs have indicated that the Mount dive
Townshi p ordi nance does not provide for nobile hones or high-

riseapartnents. The plaintiff's and the Mallach Report fail

to recogni ze that the zoning ordi nance does permt the devel op-}

ment of manufactured housing in various zones, so long as it
is consistent with the m ni mumbuilding code standards; this
is clearly in direct conpliante with the Madi son definition of

| east cost housing. There is no requirenent in Mount Laure

or Madi son that a developing nmunicipality provide every type

of least cost housing. The Madison court only indicated that

19.



devel opi ng nunicipalities should zone a substantial quantity
of land for a variety of |east cost housing, so as to provide
a reasonable margin or cushion over the fair share quota for

| east cost housing. Madison at 519. As indicated-above,
Mount Oive, through its zoning ordinance and site plan
approval s, has provided the opportunity for an extrenely w de
variety of |ow and noderate incone housing and |east cost
housing to an extent that far exceeds each and every one of
the fornmulaic fair share quota's advocated by the plaintiff.
See Sub-Point A above. Mdreover, the plaintiff's have
provided little or no evidence to support their position that
nobl e hones and hi gh use apartnents are truly |east cost.

For the above reasons, Munt Ovie takes the position that

it is not required to provide zones for nobile honmes or high
use apartnents.

The plaintiff's have also failed to indicate any
unreasonabl e and undue cost-generating restrictions under the
provi sions of the zoning ordi nance regarding Planned Unit
Devel opnents, Planned Residential Devel opnent or Pl anned
Adult Comunity to support a finding that these provisions

are not within the |east cost paraneters of Madison.

20.



CONCLUSI ON B

Based upon the above facts and principles of |aw,
it can be concluded that Mount O ive Township, through its
zoning and | and use ordi nances, has provided the opportunity
for least cost housing in anounts and varieties substantially

in excess of its obligations under Madi son.

21.
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[11. CONCLUSI ON

Considering the foregoing facts and | egal principles
it is respectfully submitted that Mount Oive Township,
through its zoning and |and use ordi nances and practices, has
provi ded substantial opportunities for |east cost housing and
| ow and noderate incone housing, in a manner that far exceeds

its obligations under Mount Laurel and Madison. It is,

therefore, respectfully submtted that the plaintiff's case

agai nst Mount O vie Townshi p should be dism ssed.

Respectfully submtted,

HERBERT A. VOGEL
Attorney for the
Townshi p of Mount dive

HERBERT A. VOGEL

o

' r AV //

"THOMAS F. COLLINS, JR
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