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STATEMENT OF FACTS

i In evaluating the issues in this case, the factual consider-

5 at i ons uni que to each nunicipality cannot be overly enphasized, -
Ceet ) [
I since they provide the framework for understandi ng and eval uating

— !
the pertinent land use regulations. Wile this franework will i
]

be fully devel oped at trial, a brief outline is useful at this |

point to place the subsequent |egal argunments into prospective.

e ettt s i

The Township of Randol ph is an approxi mately 21 square nile
area in central Mrris County characterized by rolling to

i rugged hills that rise prominently above the surrounding terraird.

. Approximately one quarter of the Township's |and area has sl ope*
|
1 intensive residential developnment. |Its geology, soil conditions
1 '
\?position as a headwaters location, and total reliance on ground4

| water sources for its potable water nmandate extrene care to
il
f

] protect the public health against hazards associated with
j} excessive land devel opnent. Qher environnmental constraints \

exceedi ng ten percent, creating conditions not conducive to

?

' j
? [imting devel opnment density are the .exi stence of four designat#d
flood areas and four large environmentally sensitive areas. |
Exi sting land use patterns reveal that slightly over halfTh
the Township is renoved from further devel opnent prospects. e
~largest portion of devel oped property, 23% is residential.
- Wile only 1%of the Township land area is multi-famly, it

- contains 1550 units representing one-quarter of all dwelling

units in the Towmship at a permtted density of Ik units per
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quasi -public use with another 9% consisting of streets, utility
: corridors, abandoned railroad and streans.
Water service is nore extensive than sewer service, and in

figeneralvserves the devel oped areas. The MJA network is available
|

1 ] i
i to serve those areas contenplated for higher intensity devel op-

| ment, e.g. comercial and hi gher density residential. The
general trend in water and sewer service in the Township has
1 been expansion of the present systemto serve the community.

i Desi gn capacities within the systemhave a practical effect of
i establishing limts on devel opment until that capacity can be

i

| increased. Randolph is included in the Court inposed building
]

i ban in effect since August 8, 1968, due to limted sewerage

Y
E treatment capacity at the RVRSA.

1 ‘For the past two decades, a nmjor planning objective of the

j Townshi p has been to provide a broad range of housing types in

i

i .
1 the context of a bal anced |and use plan. Since 1970, nearly

i

1 two out of every five units constructed were rental, garden

o apartment units. Rental units showed an increase of nore than

1 300% in the 18 year span fromi960 to 1978. There are eight :
~zoning districts permtting residential uses. : }
As will be fully developed at trial, the foregoing consider-]
ations were all incorporated into the Townshi p's conprehensive |
'Iand use regul ations and Master Plan. The regul ations were
designed to be consistent with the present |and use patterns,
the natural characteristics and features of the Townshi p, and

the availability and potential availability of essential public




i

| 3.

services and facilities such as water and sewer facilities.
Further, it will be shown that the Township's |and use policies
are consistent with the area w de planni ng recomendati ons nade
'in the State Devel opment Guide Plan (Sept enber , 1977), Tri-State:
j] Planni ng Comm ssi ons Regi onal Devel opnent Gui de, 19Z7-2000

j' (March, 1978), and the Morris County Master Pl an.

1

i

!
1
|
it
k)
1
|
i
i

e
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DEFENDANT' S LAND USE REGULATI ONS ARE
PRESUVPTI VELY VALID SINCE THEY MAKE
REALI STI CALLY POSSI BLE A VARI ETY AND

CHO CE OF HOUSING__TNCLUDING 1 TS REG ONAL
SHARE OF LEAST COST HOUSI NG

| —

It is well-settled that "zoning is inherently an exercise

of the State's police pomér.” Taxpayer's Associ ation of Wey-

% nout h Townshi p v. Weynouth Township, 71 N.J. 249, 263 (1976)

} (enphasi s added) citing Rockhill v. Chesterfield Township. 23
PN J. 117, 124-125 (1957);_Schm dt v. Newark Board of Adj ustnent,
‘9 N.J. 405, 413-14 (1952): Euclid v. Anbler Realty Co., 272 U.S.

f
1365, 47 S. Ct. 114, 71 L.Ed. 303 (1926). Since all zoni ng power

i! derives constitutionally fromthe State, nunicipalities have no

ij power to zone except as such power is delegated to themby the

1 Legi sl ature. Weynouth, Id.; citing J.D._Construction Corp. v.

j _Freehold Townshi p Board of Adjustnent, 119 N.J. Super 140, 144

J f
1 (Law Div. 1972); ~RITSTIROI UG CoMpany v-—Wemasquan, 111 NJ- ‘
srsoper 359, 365 (LawDiv. 1970) , rev'd on other grounds, 59 N7J37j;
24 (1971); "PrscfrertT v. —Scotch Pralms Townsitp CommtTes, 103 |

N J.ouper 589, 594-95 (Law Div. 1968). \!

The Legislative del egation of zoning power to runicipalities!

Is contained in the Municipal Land Use Law, L. 1975> c. 291,
Nd—S-A— 40 55D-1 et seq. Section 49 of the aforesaid act

provi des that "#Zjhe governi ng body may adopt or amend a zoning|
ordinance relating to the pRatue and extent- of the uses of |and

'and of buildings and structures thereon." N—3-S—A~ 40:55"-62

(emphasi s _added) .
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Zoni ng ordi nances nust be given a reasonable construction
~and application and are to be liberally construed in favor of

the nunicipality. J.D. Construction v. Board of Adjustnent, -

T Townshi p of Freehold, Supra, 119 N.J. Super 140, 1"5 (Law Div. é

11972) citing N.J. Constitution, Article IV, 8 VII, paragraph 11;

: Place v. Board of Adjustnent of Saddle River, 42 N.J. 324 (1964)
|

1156, 158 (Law Div. 1970).

| The test of the validity of a nunicipal zoning ordinance is

‘1 the reasonabl eness of the ordinance viewed in light of existing

fj circunstances in the community and the physical characteristics |

L £f the area, (emphasis added) Cognizance must be taken of the
i

i

.| problemto be solved by the municipality. J.D. Construction,

A Supra; Vickers v. Township Comm ttee of Gloucester TownshipJ 37

i N.J. 232, 2kb (1962); cert. den. 371 U.S. 233 (1963); Tidewater

i

1 Super 525 (App. Div. 1964), aff'd 44 N.J. 338 (1965); den Rock

Realty Conmpany v. Board of Adjustment of Borough of G en Rock

iYates v. Board of Adjustment of Franklin Township; 112 N. J.Superj

I Gl Conpany v. Mayor and Council of Borough of Carteret, 84 N.J.

i

!

P
{

“e

80 N.J. Super 79 (App. Div. 1963); Kirsch Hol di ng Conpany, Supra)

111 N.J. Super at 365. i

zoni ng power discussed above are accorded a strong presunption i

tof validity, "... and the court cannot invalidate /the zoning ﬂ

rordinance itself or any provision thereojy unless this presunp- !

|

Ordi nances enacted pursuant to the del egated grant_of the |

|

tion is overcone by a clear show ng that “the ordinance or

provision/ is arbitrary or unreasonable.” Swss Village

1

i



S e s i m—— 4 mmme e e . - S

6.

=1 T ™ B = - - - T et

Associ ates v. The Muni ci pal Council. Wayne Township, 162 N.J.

Super 138, 1"3 (App. Div. 1978); Weynouth Township, Supra:

Harvard Enterprises, Alnc. v. Mdi son Townshi p Board of Ad.just-

7l ment, 56 N.J. 362, 368 (1970); Johnson v. Montville Township,

; 233, 83 S. Ct. 326, 9 L. Ed.2d 495 (1963); Bow and Arrow Manor |j

j| v. Town of West Orange, 63 N.J. 335 (1973).
k The party attacking the validity of a zoning ordi nance has
|| a heavy burden of affirmatively showing £th.a_t] it bears no

i reasonable relationship to the public health, norals, safety

F! or wel fare. Proof of unreasonabl eness nmust be beyond debate.
i

' FB—Constructionrv——Boardof—Adiustment—Fownshi-p—of—Freehotd,
1 Supra, 119 _N.J. Super at 146; Barone v. Bridgewater Township,
1 |

|

i 109 N.J. Super 511, 519 (App. Div. 1970); Vickers v* (Joucesteri
| Township Committee, 37 N.J. 232, 242 (1962) cert. den. 371 U.S.|

|

145 N3 224, 226 (1965); Vickers v. doucester Township Commi t - j|

1 teé, Supré, 37 N.J. at 242; Fisher v. Township of Bedninster; 1f

"N.J. 194, 204 (1952); Johnson v. Mntville Tommship; 109 N. J.

! Super 511, 519 (App. Div. 1970): Bellings v. Denville Tommship;

96 N.J. Super 351, 356 (App* Div. 1967).

Because of the presunption of legislative validity, the
judicial role in reviewing a zoning ordinance is tightly cir-
cunscri bed. A court cannot pass upon the w sdom or |ack of
wi sdom of an ordinance. It may only invalidate a zoning ordin-

~ance if the presunption in favor of its validity is overcone by

a clear, affirmative showing that it is arbitrary or unreasonab

+J.D. Construction v. Board of Adjustnment, Township of Freehold;




Supra, 119 N.J. Super at 146; Harvard Enterprises, lnc.

v. Board

.:of Adj ust nent _of Madi son, 56 N.J. 362, 368 (1970).

I n Kozesni k v. Mntgonery Township, 24 N.J. 154 (1957),

é t hen Justice Weintraub said:

"The zoning statute delegates |egislative —
power to |ocal government. The judiciary

of course cannot exercise that power directly,
nor indirectly, by neasuring the policy deter-

m nation by a judge's private view. The w sdom
of legislative action is reviewable only at the

polls. The judicial role is tightly circum
scribed. We may act only if the presunption
in favor of the ordinance is overconme by a
clear showing that it is arbitrary or un-
reasonable.” 24 N.J. at |67.

As was said in J.D._ Construction v. Board of Adjustnent,

+ Townshi p of Freehold, Supra, 119 N.J. Super at |47, judi

construction of a zoning ordinance requires that:

"The total factual setting nust be eval uated
in each case. |If the validity of the ordin-
ance is in doubt, the ordinance nust be upheld.
Euclid v. Anbler Realty Co., 272 U.S. 365, 388,
k7 S. C. 114, 71 L. Ed. 303 (1926); Harvard
Enterprises, Inc. v. Board of Adjustment of Tp.

ci al

of Madi son, Supra, 56 N.J. at 3"9; Vickers v.
Township Comm ttee of J oucester Tp., Supra,

37 N.J. at 242; Bogert v. Washington Tp., Supra,

25 N'J. at 62; Yanow v. Seven QOaks Park, Inc.,
11 N.J. 341, 353 (1953): Bellings v. Denville
Tp. 1n Mrris County, Supra, 96 N.J. Super at
390.

The recent New Jersey Supreme Court case of Pascack

Ass' n,

Ltd. v. Mayor and Council, Washington Tp., 74 N.J. 470 (1977)

- summarizes the judicial role in reviewing the validity of

muni ci pal zoni ng ordi nances:

"It is fundanental that zoning is a mnunici pal

| egi sl ative function, beyond the purview of
interference by the courts unless an _ordi nance
iS seen in whole or in application to any




particul ar property to be clearly arbitrary,
caprici ous or unreasonable, or plainly

contrary to fundanental principles of zoning

or the statute. N J.S. A 40:55-31,32. It is
commonpl ace 1 n municipal planning and zoning
that there is frequently, and certainly here,

a variety of possible zoning plans, districts,
boundaries, and use restriction classifica-
tions, any of which would represent a defensible
exercise of the nunicipal l|egislative judgnent.
It is not the function of the court to rewite
or annul a particular zoning schene duly adopted
by a governing body nerely because the court
woul d have done it differently or because the
preponderance of the weight of the expert tes-
timony adduced at a trial is at variance with
the local legislative judgnent. |[If the latter
Is at least debatable it is to be sustained.”

74 N.J. at 481 (enphasis added).

Not wi t hst andi ng this presunption, the zoning ordi nance nust_{

al so advance one of the several purposes specified in the

i enabling statute, N.J.S. A 40 55D 2, anong which is pronotion oi

the general welfare. Wynouth Tp., at 264.

In So. Burl. &y. NNAACP v. Tp. of M. Laurel, 67 N.J.

151 (1975)» the Suprene Court considered the general welfare

pur pose of providing appropriate housing to be of such basic

‘inportance that it found:

. .. the presunptive obligation on the

part of developing nunicipalities at |east

to afford the opportunity by |and use

regul ations for appropriate housing for all."

(at 180)

Thus, in addition to pronoting one of the several purposes’

of the enabling statute, |and use regulations in a devel opi ng
muni ci pality are to be tested by this presunptive obligation.

The Court in M. Laurel enphasized that in speaking of this

obligation of such nunicipalities as "presunptive", it used the

S U s T e e e e
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~termin both procedural and substantive aspects. Procedurally, :

;i it established a two-tiered analysis with a shifting burden of

'j proof as fol |l ows:
Il
: .. when it is shown that a devel opi ng
municipality in its land use regul ati ons has
not made realistically possible a varietyjind
choi ce of housing, including | ow and noderate
i ncone housing or has expressly prescribed
requirement or restrictions which preclude or
substantially hinder it, a facial show ng of
violation of substantive due process or equa
protection has been made out and the burden,
and it is a heavy one, shifts to the nunici-
pality to establish a valid basis for its
action or nonaction." (M.__laurel, at 18I)

The substantive inplications were described by the Court in

| M. Laurel as follows:

"The substantive aspect of 'presunptive®' relates
! . to the specifics, on the one hand, of what rnunici-
i pal |and use regul ation provisions, or the absence

K thereof, will evidence invalidity and shift the
: burden of proof and, on the other hand, of what
bases and considerations will carry the nmunici -

pality's burden and sustain what it has done or
failed to do. Both kinds of specifics nmay well
vary between nunicipalities according to peculiar
circunmstances.” (at 18l)

f Def endant respectfully submts that there is no need to go
i beyond the first tier, since a substantive eval uation of
Def endant's | and use regulations indicates Plaintiffs have not

carried their heavy burden of showi ng that Defendant has not

met its obligations as established by M. Laurel and its progen”

Cakwood at Madi son, Inc. v. Township of Madison, 72 N.J. 481

| (1977).

As will be nore fully devel oped by expert w tnesses at triaY.

Def endant provides for a wide variety of housing types in its

i
|
|

|
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zoni ng ordi nance and zone districts. That this has been a major
© planni ng objective of the Township for the past twenty years cam
; be seen fromexisting land use. The |argest portion of developéd
ii property, 23%» is residential. Wile only 1$ of total developea
?} property is multi-famly, this represents one-quartar of all

dwelling units in the Township at an average density of al nost

14 units per acre.

The Township Master Plan, in anticipating an approxi mte

doubling of the popul ation, sets forth the opportunity for

{

{-\ m xi ng housi ng types between the small lot single famly units,
1 larger single famly units, apartnments, townhouses and dupl exes}
}I The apartment district permts 14 units per acre and is al ong

!

I Route 10 in an area served by water and sewer and with maj or

Eﬂ hi ghway access. The density for townhouses in the Mount Feedoiji
i\ [
< area is 6 units per acre and duplexes in that area are both 6.0!
1 ]
51 and 4.6 units per acre. Anong the reasons for earmarking Mount]
|

1

, J
Freedom for expansion were existing commercial/residential I

]

' patterns, and because sewer systens necessary for higher density
devel opnent could be designed to flow into avail able or pro- {

posed treatnment facilities. i

|

There are eight zoning districts in the Township pernittingi
residential uses as follows: 3

~RLD-3 135,000 sq. ft
- RLD 80,000 sqg. ft.
1 R-1 45,000 sqg. ft. 1 unit/ac.
"R-2 &RT 25,000 sqg.. ft 1.4 units/ac.
i R 3 15,000 sqg. ft. 3 units/ac.
'"R-4 Garden Apartnments @4 units per acre
TCR Townhouses & Duplexes @ units per acre |

B- | Single-fam |y & Duplexes @.3 & 4.6 units per acre |

i 10.

e I e g e e
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;precise at this point in the litigation. The Court is confronts

'to devise a formula for estimating its precise fair share.

i

T £

O course, it nmust be recognized that private enterprise wljl

inot in the current and prospective econony build | ow or moder at &

i ncome housi ng without subsidization or external incentives of i

sone kind. QGakwood at Madi son, at 510. However, in terns of |

nmuni ci pal responsibilities in the area of zoning, tlae Eefendant'fs
zoning regul ati ons presunptively nmake possible its fair share oi
| ow and noderate incone housi ng.

It nmust be enphasized that nmunicipalities thensel ves do not

have an obligation to subsidize housing. QGakwood at Madi son, ai

499* Rather, the obligation of the nunicipality is to adjust
its zoning regulations so as to render possible and feasible -1

"l east cost" housing consistent with m ninum standards of healtt

and safety, and in amounts sufficient to satisfy its hypothesizeld

fair share. Oakwood at Madison, at 512.

Def endant respectfully submts that based on the foregoing,

it has provided sufficient area at a reasonable intensity of

devel opnent to satisfy its "hypothesized fair share"s As to
i

e 11.

the paranmeters of the hypothesized fair share by which Defendanﬁ's

| and use regulations are to be neasured, it is inpossible to be j

with three different theories for making this determ nation.
Further, such precision is not necessary, since a nunicipality
whose ordinances are attacked as exclusionary is not required
) Lho,
Wwood a rson, at

Instead, the Court's attention is better turned to exam ning

d
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. the substance of Defendant's zoning ordinance and the bona fide%
'?efforts toward the elim nation or mnim zation of undue cost
generating requirement than to fornulaic estimtes of specific
unit fair shares. This is the approach which the Supreme Court ;
is convinced " . .. represents the best pronise for,—-adequate
producti veness without resort to forrmulaic estimtes of specific

tunit 'fair share' ... " Qakwood at Madison, at 799 As wil

be nore fully devel oped by our experts at trial, the substance
§ of Defendant's zoning ordinance and its good faith efforts to
comply with its obligations indicate it has satisfied its fair

shar ee

Accordi ngly, Defendant respectfully submts that Plaintiff§
have failed to carry their burden of showing facial invalidity.
§ Since they have not shifted the burden to the municipality, its

; zoning ordinance should be accorded its presunmption of validity.
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ALTERNATI VELY, SHOULD THE COURT FI ND THAT
THE DEFENDANT' S LAND USE REGULATI ONS ARE
FACIALLY | NVALI D, THEY NEVERTHELESS RENAI N
VALI D SI NCE THEY ARE I N COVPLI ANCE W TH
RESPONSI BLE_AND _SOUND_PLANNI NG PRI NCI PLES.

e

Once a facial showing of invalidity has been made, the

burden of presenting evidence establishing valid superseding

reasons is shifted to the municipality. M. Laurel, at |85.

Adm tting such facial invalidity for the purposes of this argu-
ment only, Defendant respectfully submts that its |and use
regul ations renmain valid since they are in conpliance with

sound and responsi bl e planning principles.

I n Cakwood_at Madi son, at 596, 597> the Supreme Court

revi ewed those purposes enunerated in the Minicipal Land Use

‘Law, N.J.S. A 40 55D, which they considered pertinent. These

sections are:

"d. To ensure that the devel opnent of

i ndi vidual nunicipalities does not conflict

wi th the devel opnent and general welfare of

nei ghboring nmunicipalities, the county and

the State as a whol e.

e. To pronote the establishnent of appro-
priate popul ation densities and concentrations
that will contribute to the well-being of per-
sons, nei ghborhoods, conmunities and regions
and preservation of the environnent;

g. To provide sufficient space in appropriate
| ocations for a variety of agricultural,
residential, recreational, comercial and

i ndustrial uses and open spaces, both public
and private, according to their respective
environmental requirenents in order to neet
the needs of all New Jersey citizens."

After citing these sections, the Court went on to state:

e e




" Defendant's |and use requl ations are the result of conprehensiv

At the sane time, the new |aw rem nds us,

as we enphasized in M_._Laurel, that out of ‘
our proper concern for adequate housing i
there should not and need not be over intensive :
and too sudden devel opnent, future suburban

sprawl and sluns, or.sacrifice of open space

and | ocal beauty. 67 N.J. at 191. Thus, the

newl y articul ated purposes of Section 2 (N.J.S A

40 55D 2) of the statute include:

c. To provide adequate |light, air and open
space.

j. To pronote the conservation of open space
and val uabl e natural resources and to prevent
urban sprawl and degradation of the environ-
ment through inproper use of |and.

It is, therefore, apparent both fromthe Suprene Court's

citations of the purposes of the Land Use Law, its substantive

eval uations of justifications raised in M. Laurel and Cakwood']-

at Madi son, and its direction that environnental factors be

consi dered on remand in GCakwood at Madi son, that the chall enged

provi sions of Defendant's zoning ordinance are to be viewed in
the context of the conprehensive planning needs of the munici-
pality. As noted by Justice Schreiber in his separate opinion

in Cakwood at Madi son, at 422:

"Envi ronmental , ecol ogi cal, geol ogi cal
geogr aphi cal , denographic, regional or
other factors may justify exclusion of
certain types of housing, be it two-acre
or nulti-famly. See N.JS.A 40 55D 2 e, i
i,j.k. It should be noted that the general

wel fare includes public health, safety,
nmorals and wel fare by neans of adequate
light and air, the avoi dence of overcrowdi ng
of land and buil dings and the undue concen-
tration of popul ation, these anong ot her
considerations related to the essentia
conmon good, the basic principle of
civilized society."

As will be fully devel oped by expert testinony at trial,

PR S
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planning in which all relevant factors, including provision for

[ G

'ﬁ a hypot hesi zed fair share of | east cost housing, were taken intq

;
|

~at trial. The factual statenent does, however, provide a frame-

. consideration. Defendant respectfully submts that any pro-

vi sions whi ch appear facially invalid are, in fact, rationally J

related to other planning considerations which mandate their

presence and which render the provisions valid.

O particular inmportance anong these other considerations

are environnental constraints. In order for a munic

utilize ecological and environmental considerations i

followi ng standard by citing M. Laurel;

"the danger and inpact nust be substantia
and very real (the construction of every
buil ding or the inprovenent of every plot
has sonme environnmental inpact)-not sinply
a make-wei ght to support exclusionary
housi ng nmeasures or preclude growth

67 N.J. at 187.

Unli ke the environmental proofs presented in M.

pality to

n zoning,

i the Supreme Court in CGakwood at Madi son, at 5-5> established the

Laurel and

: Cakwood at Madi son, it is Defendant's position that t

iwill be sufficient to justify its regul ations.

Again, at this point in the litigation, it is not

to present the detailed proofs which nust be devel oped by expert

he proofs

possi bl e

"work for this issue. As noted herein, the natural features of

?the envi ronnent in Randol ph Townshi p, such as the topography,

" soil type, hydrology, |ocation of water resources, and geol ogy,

Yjplaces [imts on both popul ation density and type of

| and use.




CONCLUSI ON

For the foregoing reasons,

“Judgment be entered in favor of the Defendant, Township of

. Randol ph.

i
i

it is respectfully submtted that

Respectfully submtted,

VI LLORESI AND BUZAK
Attorneys for Randol ph

By

AT R¥eE ATy V| LLORESI
A Mémber/of the Firm




