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GEOFFREY WIENER, having been duly swoen

Jersey?

THF COURT; Al right* counselor, |

- apol ogi se for the delay. Are you ready to proceed?

MR >TEZFY: Ve are ready.

THF COURT; “here is our witness? Do
one of you want to take the stand? You all | ook
guilty.

MR. HUTT: He thought yo« weren't comng
out. He ran downstairs,

MR MEZEY: He was just here.

(Infornmal discussion outside th® WJ

according to law, was examned and testi fled R
as fol |l ows:

THE COURT: Al right, M. Mesey.

MR MEZEY: Thank you, Your Honor.

THE COURT: Just before you proceed; did
you want to regroup here? M. Wl fson, you
i ndi cated you wanted to be seated near M* Mesey.
MR WOLFSON At the break.
ATION BY MR MEZEY:
“ M. Wener, what is your occupation?
I"'m a professional planner.

Q Are you licensed by the State of New
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- Wener - direct N

A Yas, | am
"F”‘; % ,'-' -, LQ What i s your educati onal background? |
A F ‘1 have a bachel or's degree of urban geography from
AQark University. | have a waster's degree in city and ;
regional planning fromPratt Institute. |
0 Was your bachelor's degree w th honors? ]
A Yes, it was. |
| 0 Have you been — i
THE COURT: Wiat was that?
af the record. |
(I nformal di scussi onout si d®t t o t qgé)t x8£%
Q Wre you a nenber of the consensus: group?ifl‘__
A Yes, | was. o
Q Wul d you describe your participation in
that group?
A | was invited to participate on behalf of two clients
of Carl Bisgaier's, and they were developers in ranbury
Townshi p and Monroe Townshi p.
ﬂ et e THE QORT? B-i-s-g-a-i-e-r, is it?
205 Ak
- Ckay.
gbﬂ "",I;};i'fé‘,t‘tended two of the thr ee neetings. | was out of
town for the mddle neeting, so | was there for the firsf
one and the last one. | also had conversations with Carla
Lerman in which | expressedray opinions as to the strengths
and weaknesses of the consensus net hodol ogy.
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i MR HOITs Excuse me. Wm'1l you move |
2k . .. closer to the microphone? '{
3, MR ffOLFSOHs Keep your voice up,
Rl ‘ ‘Gl’(:‘qffrey. |
5 Q - Could you briefly give us your background
6linregard to land use and litigation and studi es?
7 1A Vell, I'mcurrently enpl oyed by the Abel es Schwart z
8 | Associ ates where | ama vice president.
9 THE COURT: A-b-e-1l-e-s Schwartz,
10 | S-c~h~w~a~r~t~z. 1
oA W have offices in New York and R ght st OV\n,,g_;iif'E'W :
12 Jefsey, and w© undertake |and use and pl anni ng st udi es ’\
13 |l zoni ng anal yses, feasibility studies, neighborhood pl ans.
14| v assist in actual housing project devel opment* | worked
15 | there al most six years and specialized in |and use anal ysis
16 | as wel | as housi ng devel oprent. | prepared a nunber of
17 1l studi es for nunicipalities which examne |and use devel oprent
18 lltrends. 1'vo al so anal yzed ordi nances. |'ve witten portion®
19}l of zoning ordinances. |'ve been involved in a nunber of
20 ﬁwm casesén a variety of land use issues, including
3‘]*’ ez<c| 'usivp_hvaf}’"j"f oning, and |I've prepared studies and expert
22 %reportsmc}:onnectl on with those cases.
23 0 VWre you retained as an expert wtness by
24 1 the New Jersey Departnent of Public Advocate in an excl u-
-25_ sionary zoning case?
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~Wener - direct 7

| A 7es | was.

r
o Q Wuld you tell the Court about that?
AT' | Wevvere retai ned by the Departnent of Public

AdVbbafe, hctually? in connection with three separate cases,
all thfee of which | had participated in. The first was the
Morris County case, Morris County Pair Share Wnsl ng Gounci

v, Boonton, et al., and | testified before Judge Sklll nan on
Issues of fair share. |In that case we were al so consultants
to the public advocate in connection with negotiations in

Bedm nster Townshi D on the issue of fair share, and’“e were.

LR

al so working with the public advocate in Munt Laurel tt n}y

Ship in connection with the settlenent there.
Q Wre you involved as a consultantfio;”-;i

housi ng sponsors in New York and New Jersey?

A yes. In addition to undertaking |and use studies

and feasibility analyées | act as devel opnent consultant to

non-profit housi ng sponsors who were actually tnttlng

together projects. | assist with all aspects of the devel op-

nment process. | would goto the site, getting architects on

» board obta|||ng financing, generally subsidi zed financing,

obtalnlng Iand use approvals and fol |l owi ng through the

:leéecﬁ»thrOUQh construction right up until initial
occupancy .

Q Have you al so had teachi ng experi ence,
M. Wener?
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! Wener - direct 3
| A Yes. | taught at Pratt Institute after |

graduated fromthere.

Q Do you have a resunme whi ch gives your
béc‘krground in detail that we can perhaps offer into evidence?
A Yes, | do.

THE COURT: These will be PF exhibits.

0 You have a lot here.

THE COURT: PF- 1.
(The resune was received and nar ked

Plaintiff Hama Gonstruction Gorp.*8 Exhibit PF-1 . |

for identification.) |

THE COURT: Any objection to it bei_ng
I n evi dence? m
MR WOLFSON: . No.
MR CAFFERTY: My | inquire the nonber
of this? |
THE COURT: PF, as in Flam, 1.
MR MEZEY: | Will tender M. Wener as

an expert at this tine, Your Honor.

b

' (The resune was recei ved and nar ked
.fPI'é!"nti ff Flama Construction Corp.'s E&hibit PF-1
i neV| dence.)
THE COURT: Al right. PF1 in evidence
Is a resune of Geoffrey Wener.

Any voir dire?




- FORM SEL 6402

PENGAD CO., BAYONNE, N.J. 07002

10

11

13

14

15

16

17

18

23

24

25
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MR MG MPSEY: No, Your Honor.
THE COURT. M. Mesey.

BY MR VBMN i

a fair share study of Franklin Township for Fl ama, Rakeco

rand J.ZR?
A Yes, | did.
Q Hhen was your original fair share study

- report prepared?

A | believe we were retained back in early December,:
share in connection with sone, in connection with the °

well finalized and the met hodol ogy was pretty wel |

established in early April of '84 we were asked to prepare

a report on fairly short notice. W submtted it, | think,
on April 16th.
Q That was using the consensus net hodol ogy?

HA o dhat's correct.

Ddyou later revise that report?
¥«»-#LI did. | didn't revise it per se. | submtted

a msno which followed the nethodol ogy nore exactly as it was
spelled out in the Warren decision, AMGv. Warren Townshi p*

That | think was submtted at the end of August.
Q Usi ng that methodol ogy, did you deternne

Q M. Wener, at our request did you perform

1
|

1983, and we were actually asked to prepare a st Udfq,dn' f‘ir

consenaes net hodol ogy nmeetings. Once those had be#h f’a’i r y
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fair share figures for Franklin Township?

A Yes, T did
Q Coul d you grive us those figures, please?
| A The figures that | cane up with, using the A5

met hodol ogy, were 2,111 units to neet orospective need,

120 units to neet present regional need, and that included

a phasing of the allocation of regional, pfesent regi ona
need into three six-year time periods and then 344 units of

I ndi genous need for the Township itself. The last figure is
based on the calculations, which were in the back of the ¥
Warren Township decision. They differ slightly tvdn{ﬁfé‘,~
figure | gave. It differs, is slightly different ff%@’th#;fg%
figure | gave in the memo, which | believe was BSSvleuf fetal
344 figure is the exact figure based on the Warren deci sion.
The total of those three categories is 2,675 units.

Q In determning that figure did you
basical ly use the same process and the same formulas that
M. Hntz described yesterday?

A Yea, | did.

‘ff"---'_; *, ?v:-,_ij_\"f'“.{jf.Li@-r" Sothat if wewereto goover a step by

Il $tep expl dnation of how you arrived at those figures, it

“woti Mbe duflicative of what M. Hintz testified?
A Yes, it would. | can't think of any real exception
to the methodol ogy he spelled out.

0 Al right. | would, however, like to
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explore wv.ith you some of the rationale for some of the

met hodol ogy that was used. You of course identified

Franklin township as a developing nunicipality, did you not

o THE COURT: As a growth area nunicipality
A Wel |, both, | believe.
THE COURT: The first one doesn't make
too much difference, anymore.
A | believe Franklin contains State devel opment type
growth areas, and | also believe it meets the criteria of
the devel oping municipality under Mount Laurel !e
0 Could you just briefly give us H*&?#'
criteria and tell us howyou feel they meet that? . = .
A For devel oping nunicipality?
Q Yes.
THE COURT: “hy do we have to.bother?
MR. MEZEY: The only reason, Your Honor,
THE COURT: Unless you are worried about
January 1st.
MR. MEZEY: Yes. If this case happens to

for some reason after January 1st, Youp

or, we don't know what standard we woul d have,
ang | thought it m ght be good just to have this
in thO record.

THE COURT:  Okay.

MR. MEZEY: Thank vou.

1

?

—
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W ener - direct 12
THE GOJRT.  You would think the time of |
decision rule would cover it, but go ahead.
AA;' | believe there's six criterion which firmy
establ i sh that Franklin Township is a devel opi ng nunicipality?

as that termis defined in Munt Laurel I.

ﬁ | and area of al most 30,000 acres or 46.4 square mles, 'the

;st not aniessentlal city. It has not developed its built-up

The first is that the nunicipality has a sizable

i

second characteristic is that the municipality is outside of
the central city and ol der bui lt-up suburbs. In the early |
seventies, 1972, the Department of Conmunity Affaiss.
classified every municipality in the State according;to;tﬁé;%i
intensity of urbanization, and Franklin was at the.Veyy v<j;K;
begi nning of the suburban ring. It was classified ésu»
suburban, The source is DCA Publication, DPS, Intensity
of Urbanization. The master plan also talks about a variety
| of suburban rural [and uses within the 'Towiship, which
feel firmy establish the nunicipality's suburban character

The popul ation density of 676 persons per square mle as

of 1930 I'S aIso inline with this suburban character. It

e

:suburbs* ;4F|ncludes | arge quantities of undevel oped [and.

Pt The third criterion in the Mount Laurel | decision
I's great population increase since Wrld War |l. The census
figures Indicate that Franklin has grown by 25,059 persons

since 1940, which is nearly a five-fold increase in popul a-




- FORM SEL 6402

PENGAD CO., BAYONNE, N.J. 07002

W ener - direct 13 .
tion from6,299 persons in 1940 to 31,358 persons in 1980. ﬁ
1
|

Between 1970 and 1980 the popul ation qrew'by only 3 percent,
’but the numbers, ntanber of dwelling units grnt by 22 oercent,
which is indicative of continuing growth during the 1970's

decade. The only reason the population increased as much

| indicative of a non-rural community. | believe almost a

?TfsubdiWirickxfrecords. | also believe that the comunity is

was because the average househol d size declined drastically
| during that decade.

The fourth characteristic, which | think establishes

Franklin as a developing municipality, is-that it has
substantially shed its rural characteristics, and I’belfpve N
the population growth and density statistics that Xire% i?it
mentioned above bear this out. | also believe that;the  .
econom ¢ growth, which has occurred in the Township“a«d I's .
presently occurring there, also is characteristic of a
non-rural comunity. The number of private covered jobs
I ncreased by over 200 percent in the [ast decade from about
3,600 jobs in 1972 to 11,653 jobs in 1982.

Recent improved devel opment just |ast year is also

;féillibkh5d9a§e feet of commercial-industrial space has been

AU w*zj‘:.»aﬁ. “ . . .
al rx>veek 4t J1934 based on the reviewof their site plan

economcally intertwined with the rest of the urbanized and
eastern New Jersey region and, therefore, is non-rural. |

think the transportation links, particularly the interstate
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Wenez - direct 14

hi ghway, firmy establishes the community's character as }

9%93;?ﬁé£:ﬁh§'very outset where it discusses Franklin's
}élafionship to the region.

| also think the physical character devel opnent in |
the nunicipality characterizes it as non-rural. Mst of
the municipality's housing units are in suburban stock
subdi visions or in garden apartnent conpl exes, She physica

pattern in rural commnities sr®nore typically linear

~along nmaj or roads with hamets and cross roads or»[nflsolaté‘ﬁ

farnsteads. Sone of that pattern still renains iH'FthKIfﬁ
But the majority of dwellings are on suburban stock"&ﬁb; ”
divisions and that reflects the fact that it's crossed the
boundary line froma rural community to a suburban one.
Finally, | think the nunicipality's own public
docunents, especially its master plans, will attest to the
fact that it is a suburban community. [It's no loncrer a
rural cpnnynity. Farm ng has declined in inportance and
~center of offices md bedroom comunity for
i ot her enpl oynent centers in the region.
Théslast two criterion for the devel opi ng
municipality are —very briefly, Franklin is still not

conpl etely devel oped. That's al so established by the |and

use data in the Township's naster plan which states that




- FORM SEL 6402

PENGAD CO., BAYONNE, N.J. 07002

10
11
12
13
14
15
16
17
18
19
2

21

23
24

25

. - X

Wener - direct 15 |

nearly 80 percent of the Township's |and renai ns undevel oped,
,and'l'mqu,oti ng frompage 8 of the '32 naster plan. Table |
"{‘(:)fv the master plan tal ks about 24 oercent of the

nmuni ci pal ity consisting of develooed |land and 76 percent as
open land. Jdearly the nunicipality has |large quantities Cf
| and which renmain to be devel opedT Sone of that land is set
aside as open space and will not be devel oped, but on the
other land developing will clearly continue.

The last criterion is that Franklin is located in

the town for notable future growth and that's bor m"M

by the pattern of devel opnent that's been occurri ng
since Wrld War 11, which has basically proceeded ﬁm
north to south, out fromthe central city of New Brunéw 61(
and the ol der suburbans at the northern edge of the

muni ci pal ity and proceeding west and south into the mddl e
municipality. That reflects the expandi ng wave of both
comrercj al and residential devel opnent which is, in fact,
engul fing the northern part of Franklin. A the sane time

sone of the smaller hamtets in the south have seen their

t growth, small subdivisions and so forth.
V# Franklinis firmy located in the path of

i nevitable future growth and based on the six criteria |

have outlined | believe it's clearly a devel opi ng nunicipalityy.
0 Now, in regard to Mount Laurel 11 and the

consensus net hodol ogy and Avh, could you tell us the rational”®
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enployed in regard to definition of the region?
4 X#.. ~WIj.0 as Carl Went%wmt cw@; there's a dual,
ﬁ;_‘ i b

‘I"there are dual regi ons, one for present need allocation

pqrposgs de?one for prospective need all ocation purposes.
["'ma firmbeliever in that concept. | think it has a | ot
of validity which is really based in the Mount Laurel |
decision itself. The present need region consists of
11 northern New Jersey counties and is a large region in
order to incorporate areas with substantial housing needs
and substantial devel opable lasd, In that sense it Conpliesg
W t h Judge Pashnman's definition, whichis eltadir1ff6ntt'-‘f4
Laurel 11 that a region nust be one in which-the héuSing: .
probl emcan be solved, snall regions in the northern part
of Hew Jersey where a series or series of small regions
woul d precl ude the equitable sharing of housi ng needs and
resources, which | believe is inplicit in the whol e Munt
Laurel concept.

The prospective need region is the commuter shed

regi on whi ch incorporates those counties touched by the

B o 53
AT . e

Buuter shed fromthe muni ci pality, and-that

iregionmhich Is tied to where oeopl e can be

Sl AR

ncept -of {1

expected to live is also very muich a part of Mount Laurel |1
decision. People nmust live inproximty to their jobs.
Cenerally | think about 60 percent of New Jersey's popul ation

commutes 30 mnutes or less. 'Therefore, a 30-mnute
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commut er shed nmakes sense in defining a prospective need

.iggion. It certainly conforms with the.definition o* a

housing region, a fair .share region as that general area

mhich'constitutes,nore or less the housing market area of
which the subject nunicipality is a part and from which
the prospective population of the municipality woul d b©
substantially drawn in the absenbe of exclusionary zoning.
That's guoting directly fromthe decision, Munt Laurel 11,
where they cite Judge Furman's decision in the ?4adison

case.

THE COURT: Wth regard to the dgifﬁifign 1
of region, it's been argued before Judge §ﬁiir§5

that some of the more remote growth areas, and I %

| ooki ng at our State devel opnent guide plan
enl argenent there in Sussex, in Warren and perhaps
Hunt erdon County where there is a snall amunt of

growth area guite distant fromthe large or

significant area nore to the east, that they should

ﬁﬁ@@gggcggvgnd|V|dual regions, both for present
< or one of those two, either of

ﬂiff: i, present or prospective. There should be

their own regional areas. You see those little

segments of yellow, and | guess one of themeven

I ncludes Phillipsburg and sonething up there in

Sussex and Warren County. Row would you react to
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that?
THE W TNESS5 | don't like the idea of
Iobping of f what in essence is an extension of
thé northeastern New Jersey urbanized region. |
had occasion to take a look at the whole question,
one of the so-called rural center growth areas,
in this case in barren County in connection with
the Washington Townshio case in Morris County. The
Hackettstown growth area, which is right on the edge
of Morris County, clearly is the recipient of oz, -
responding to growth pressures fromthe eaéiﬂ;*i&ﬁ;j;
Aact, most of the devel opment or virtuallyaaleofifg
the devel opment that's occurring around ther« ”ﬁtﬁffi@ff
now is really emanating from devel opment occurring
further east. In other words, residential sub-
divisions are going in around Hackettstown to house
workers who are commting to lobs in Morris,
sometimes in Sonerset,»Runterdon, and the growth

| tgsplf establishes the fact that this part of

; ;‘ng Tersey has now fallen under the influence of

“~L:%northeastern urbani zed region.

BY THE COURT
o4 s it correct to say that some of that
some of that growth is occurring in what the SDGP defines

as limted growth areas?
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A Definitel v.

0 In other words, the concept of keeping

hoIding up? %

|
A | believe based on devel opment trends that | have
seen that's very true. |It's not, developnent's not only

occurring inlimted growth areas, but in agricultural areas
also. The idea that the so-called rural center growh areas H
wi Il be self-contained islands of devel opnent to service the .
surrounding agricultural rural and cultural area, | think,

Is not a valid description of what's actual |y happeni ng there
in many cases, certainly not in the case of Hackettstown, 4
which | indicated in detail.

| think the other one in Sussex County, the rural

center is connected with Branchburg or Sparta. |'mnot sure
which. | think a | ot of suburban style devel opnent is
occurring up there as well, whichis really a spill off from

the rest of the northeastern New Jersey urbani zed region.
Q How about Hunterdon? |Is it fair to say

that RinNMﬂ%? has inpacted in the same way, that it's pushlng

the easterh gromth pattern?

A“ g t believe so. I'mnot as famliar with Hunt er don,
but 1've been told that there is considerabl e devel oprent
adj acent to that corridor, which is not in the4grom1h ar ea.

0 You don't know that personally. That's a
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' did you determne the center of the region for the commuter
A Nelly we didit intw ways, actually. W originalT

I "downtown," and could find no single comrercial cori<Ser«
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hearsay statement? 1

A : | never reallv looked at .that in detail.
THE COURT? Al right.

BY MR. MEZEY:

0 Tn your study of Franklin Township how

shed?
| ooked for the functional center of the municipality, the

BY THE COURT:
0 Let me interrupt you again. Do you belié@%g
that that's the appropriate olace to look for it first, th#m:‘
downt own, di sregardi ng what the opi nion savs? |f you were to
define —yes, disregard what the opi nion says, if you were
to find an appropriate way of neasuring the commuter shed,
woul d you have pi cked the downtown area first or woul d you
have used the nunici pal conplex first or sone other measure?

A In this particular case | happen to agree with the

"jxéthe functional center, the downtown core is the
t Eghggggéte starting point for the definition of
b}bsbééfivgbneed reaion and that in the absence of a single
-downt own, which is the situation in Franklin, | think two
alternatives should be |ooked at. W |ooked at both of thent

e is totry to identify the geographical center of the
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muni cipality and use that as a startina point.
W measured the corrater sheds from the intersection

of, | believe, South M ddlebush and Bl ackhill Road, which
is approximately the rreorrraphic center of Franklin, and we

find the six-county commuter shed region, which is the sane
as the one in the finding by Carl Hnts:. W also |ooked at
when the region would change i” you started frora the
nmuni ci pal building. ?3nw the runicipal building nmay or may
not be a good starting point. In this case | think it is a

valid starting point, because it's located |ess than ose

A

ity to all of the nore intense residential and conné?éiéf
devel oprment in the nunicipality. Cearly they chose that
site for the nunicipal center, because it was accessible
fromwhere people lived and worked in Franklin. That |ends
a validity as a starting point for a conmuter shed region.
In this particular case it didnft matt er whet her we started

fromthe geographical center or the nunicipal building. But
PR RN AR

gi ven the<£{EQ that nost of the nore intensive devel opment

g
%

,in?thefﬁargﬁg?n part of the Township, | think, the municipa
ﬁgﬁ%raFHgﬂ?;ﬁgrobably a better startincr point for this
muni ci pality.

That is not to say that there nmay be occasi ons where

the municipal building is not located in a convenient and

m | e, about 4,000 feet from the geographic center of thev',Néﬂ

nunicipality. It's also located pretty much in clcmm ”prnd”,}
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accessible location. It couldfoelocated out in the sticks. i
know in Jefferson Township in Morris County they built
tﬁé|r |nn10|pal btilldincr in the mddle of *orest |and.
THF COURT: Brick Tovnship nut its
Anunicipal corrolex on the Lakft*'ood border and |eft
all 26 square miles to the northeast or west and
south. That had sone inpact on W thinking when
| wote the opinion. Go ahead,
THE ?7?X«BSS? Well, in those kinds of
cases where the nuni ci pal boilciing is clearly -

skewed in one direction, you know, | think one:

has to really nake a judgnent as to whether the

geogr aphi cal center or the nunicipal building is ’
a better starting point. In the case of Franklin
| think the municipal building is probably the
best single starting t>oint.
BY MR, MEZEY:
0 In regard to the quantification prospective

need in thls period, M. Wener, what source did you use?

isesd the ficrures that were prepared by the

r%%ort ’f_ Ot T

based on the two sets of ODEA copul ation projections and the

&redbyCarIaLernan Thosefi guresarei nturn

CUPR headship rates. Quite frankly, | really believe that

those are wobablyv the roost sophisticated and reliable set of
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estimates that currently exist “or future r>or»ulation growth
in New Jersey* | would have used the sane ones. T have no
prbblen1wit& t hem what soever

0 Is there a conparison between th@ CDEA

| estimtes and the census estinates?

A Well, the OCDFE figures are nrojeqtian, wiiich were
prepared back in the sumer of 1982. Since that tinme the
Census Bureau has nre”ared State popul ati on estimtes, which
| did look at. The nost recent one is for New Jersey's

popul ation of July 1, 1983, | believe. MW condtisﬁqﬂnmas Do

that we're on target as far as the growth that canf"fy
expected, given the projections made by ODEA that bl ended, .
that blend the two proiections. T made that aoncl usionsin T

connection with the Washi ngton Township case in Mrris County

‘Subsequent to that time | noticed that you, that Judge

Serpentelli had included that same conparison as part of the
Warren Townshi p deci sion.
THE COURT: The Census Bureau, however,
does not, as | understand it, anmend their decade
’ In other words,
;; Lﬂey projected a one-fifth of one percent increase

$e
In popul ation per year. In their estimtes, while

t hey show what data they've collected, they don't

revise their own esti mte.
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BY THE COURT:
0 I's that correct? In other words, they
show the actual growth as, let's gay, nearly half a nercent
a year, but fhey don't revise their own projection.
A You nmean the projection for July of '83?
0 Thei r decade projection, in other words,
‘at the start of the decade they projected a fifth of one
percent per year average over the decade.
A V' re tal king about Census Bureau projections —
0 Yes.
A —to 1990.
0 Yes.
A | believe that |I only |ooked at the estimat és.’
0 What | was really aimng at is to find
out whet her anybody ot her than CDEA woul d provide the Court
with a projection based upon other data. Apparently the

Census Bureau doesn't do that.
A | see. Well, the other question, 1 don't believe

the Census Bureau does those projections on a county by

T

, Which is the advantage of the CDEA projections.

.;'r’;éaz'pg’»;_;necessary, | believe, for determnation of

SR
o

pf 6spéct i ve housi ng need. You need those county figures.

| don"t know that the census does those projections.

BY VR MEZEY:

0 Onhce vou determned the prospective housi ng
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| need, M. Wener, do you rerform do vou apply certain
allocation factors? is that correct?

A That's correct. | used the four factors set forth

by the consensus net hodol ogy.

0 Wul d you di scuss sone of the justification

for those factors?

A Yes.
| THE COURT; Of the record.
(Informal discussion outside the record.)
THE COURT; o ahead, M, Wener* . = =¥4
A The underlying basis for the selection of-fﬁe £§u§

allocation factors, prospective need, allocation faetor&,'
really is the decision itself, the Mount Laurel Tt deeisiaﬁ;
and particularly the passage at 256 in which the Court
recommends formulas that the Court quotes, substantial

wei ght to enpl oynent opportunities in the nmunicipality,
especi al | y new enpl oynent acconpani ed by substantial ratable*;
The first factor is enploynent, present enploynent in the
nun|C|paI|ty as a per cent age of the regi on*s enpl oynent, and

t hat” s ap]»m1$r|ate as a reflection of where housi ng woul d be

neede"S|nply to house persons in reasonable proximty to

thelr'hones the present distribution of jobs.
The second factor is enploynent growt h, recent
enpl oynment growt h, which is also an indicator of what one

can anticipate the enpl oynent rrronth picture will be in the
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! renmai nder of the fair share period to 1990, That alsois a 1
2 very val id factor because of the need to |ocate housing in
3 pr'oxi mty :to future jobs. Secondly, the Court has tal ked
4 Il about recent enpl oyment growt h that produces ratables, so
> enpl oynment growth serves as a surrogate for increases in the
| muni ci pality's tax base. In other words, it serves al so as
" |'a physical suitability factor indirectly, because new -fobs
8 | are a direct reflection of nest oow ercial and industrial
devel oprment which constitutes an addition to the masiicipal -
10} ity's tax base. R z
u The third factor, State Devel opnent Qui de-"P:Iv'ari ..
12 growth area or the portion of the State Devel oprent Qui éle gl
13 Plan growh area, the region's growh area, which is Iocat“ﬁe'él
14 inthe nunicipality, cones directly fromthe decision's
1 I nsi stence that prospective housing need be provided for
10 ingrowmh areas. |It's self evident that based on that
o requi rement one nust, one should try to include a factor
18 that reflects land and growth area, although the results
19 weaknesses because that |and may or may not be avail able
- 20 i dver But right now ! think it's probably the
2 and - ‘a[ilabilityfactor that we have given the
2 -abs.éhc‘:é‘ ofupto date data developing land figures on a
2 consi stent basi s.
2 The fourth factor is what's commonly referred to as
2 the wealth factor, and it's based on the ratio of the

i
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1

muni ci pality's nedian incone to the region' s nedi an house-
hpld_ingone. It's in there asf inwhbelief, mainly as a
fairness factor and a reflection of the past perfornance of
thC>nuhicipaIity in terns of providing for |ow and noderate
incone housing inthe r>ast. T do believe that there is a
di rect correlatioh bet ween nedi an househol d i ncome and the
muni ci pality's past zonincr. practices. T have never
encountered a nunicipality which directlv flies in the face
of that correlation. H gher median incone is associ ated

wi th exclusionary zoning practices, and those nunicipaliti§§;k
thatprovidedfornulti-fanilydevelopnentandothnf“i&pﬁ?'??i:?%;

of less intensive housing consistently exhibit |owand nedian

incones, | think the definition, very definition 6fl
exclusionary zoning as it was set forth by the Court in
Mount Laurel | and Mount Laurel 11 supports the inclusion
of awealth factor in the allocation nrocess.

Justi ce Pashraan defined exclusionary zoning in
Mount Laurel | as "the use of the zoni ng power by the

y to take advantage of the benefits of regiona

LA

thout having to bear the burdens of such

is much tied to nunicipalities! relative affluence or |ack

of affluence, and | think it firmy recognizes that zoning
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is a tool by which municipalities can either preserve that |
affluence or open up the municipalities to the less affluent.

| think on that basis the wealth factor is an appropriate

one to include. | think that covers the four.

Q Was that also returned to in the auc
deci sion?
A Yes. |'mactually reading from Dage 10 of the

AMG decision which quotes Justice Pashman,
THE CORT.- 1 think it's one of the al
time great definitions of exclusionary zonlng
that whether one agrees with the concept or w&tf*ﬁéﬁ
it's beautifully done, and then the words of the Th
Chief Justice embellish upon it, but, yes, ) 968 S
on page 10 of the opinion. But more appropriately
it's Mount Laurel | at 195.
Q Now, is there a process of weighting of
these factors that are applied, M. wiener?

A They're weighted all equally. The four factors are

averaged But what the effect of that has is to actually

AAn@@|f|A|h| 50 percent of the allocation to tine, jnore

than 50 perbént of the allocation to enpl oynent and

empl oyment growth, which | feel is consistent with the
Court's recommendation that formulas accord the substantia
wei ght to those factors. The reason | say more than 50

percent, | know two of the factors are employment-related.
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Two out of four makes 50 percent. But the wealth factor |
Is the derived factor. |It's based on the first three factorﬂ
nultiplfed by this ratio of nmedian incone in the

i nunieipali%f to region nedi an i ncone. Therefore, those

two enpl oynent categories also exert influence over the

! wealth factor, what the wealth factor will be. That's why
| | say that in essence enploynment really accounts for over E
| 50 percent,

The fjnal al l ocation factor when on© | ooks, it is
normally in the way in which that final factor is derived,
and that | believe is consistent with good pl anni ng and witﬁ;»
Mount Laurel 11, |

THE COURT: Have you had an opportunity
to determine in Franklin Townshi p the percentage
of increase in the fair share of the nedian incone

i f the nmedian income factor is elimnated?

MR MEZEY; Your Honor, | didn't hear

t he questi on.

THE COURT: | don't blame you. | didn't

ﬁfery loud. | was just chatting with the
h“‘“;@[tﬁess. | asked whet her he had deternined in

o
Franklin Townshi p what the fair share nunber, the
prospective fair share nunber woul d be w thout a
weal th factor, so as to deternine what percentage

effect it had on the overall fiéure. |'ve been
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testing that in every case and | have not aone

over 10 percent» | was just wondering where it
landed here,
THE W TNESS: | have not done that

calculation, but it appears toraethat the number
woul d go down very, very slightly. Because in
Franklin's case the ratio of municipal median
househol d Income to regional median inoone is
slightly over one, it*s 2.$72,

THE COURT: Well, can we take a moraant ? -

2

The third factor percentage is what- for
wi thout the wealth factor? E

THE W TNESS:  Okay. | 'm | ookingréfc mg -
memo where | reallocated everything using AMG s
guide. | get 1.49 —well, we are using prospective
need, now.

THE COURT:  Yes.

THE W TNESS: |I'm | ooking at present,
excuse me, | get 2.735 for the first three factors,

THE COURT: And the need which you

- ﬁ@_ceuﬁﬂe is 61,096 units?

THE W TNESS: That's correct.
THE COURT: Anybody checking me on this?
MS. HIRSCH: Judge, | worked some of

these out yesterday. Maybe you could check ny
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numbers.

THF COURT: | get 1,671 units.

MSA BIRSCH: That's ricrht.

THE GOURT: Without the add-ons, now. ?

THE WITNESS That's what | got.

MS HIRCHs That's what | trot, 1,671.

THE COURT: 1,671. NqN, if we tak® the
fourth factor percentage, it's 2.973.

THE TATNESS That's what | got.

THE COURT: You've got that nt»ber worked
out here, but let's check it. 1,815 or 1,£16,
depending on how you round it. Is that whal you
have?

THE W TNESS: NO. | only got 1,708.

MS. HIRSCH: No. 1,708 is right.

THE W TNESS:  Yes.

THE COURT: Forget the 1.02 and the
.103 or 1.03. What's fhe fourth factor percentage?

THE W TNESS:  The fourth factor, the

i'lth factor, comes out to 2.973.

)
A

THE COURT: Oh, I'msorry. Yes. So we
a:1aréiworking with a 2.795 as the overall percentage?
THE W TNESS:  Yes.
‘THE COURT: Okay. | picked up the wrong
number. 1,708. Correct.
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v~; ;5det 140 percent, and the increase was not ten

>perbent. So that would be neat if it worked that

direct 32

}

MR. MEZEYs Corract. ;

THE 'fITNEPS; It's a difference of 37 units.

A THE COURT:  Anybody want to work that |
percentage?

THE W TNESS: 2 nercsnt, | believe.

THE COURT: 2 percent.

MR. FRI2ELL: It is mathematically correct
the difference woul d be always one-third of the
difference between one and in this case 1.07. In
other words, it's always going to be, if it!*

7 percent, if the median income is 7 percent.higher, |

the fair share should work out always to beTbﬁe-‘?ﬁl ﬁ
third of that difference, or roughly 2 perGEﬁtJinti‘¥
this case. In other words, if the median income
was 10 percent, it's going to be 3 and one-half
percent. Because it has a one-third influence
on the other three factors. W are wat ering it
by one-third, | think.

THE COURT: Well, it didn't increase in

way, because you wouldn't have to go through this.
MR. FRIZELL: There should be a mathe-

matical function. I'msure there is.
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THE COURT: T don't have a r.ind for
that. |If anybody does, they car, hel p tie out.

But, M. Chadwi cfc* as part of the record,

in Warren Township dar. | correct that the medi an
incone did not increase by **ore than 10 percent?

Do you recall that? T thought | addressed that in

t he opi ni on?

MS. CHADWCK: That's correct.

THE QOF.T:. It may inpend on the other

factors. But in any event in this case it**-:

approximately 2 percent without the add-ottC. - *?# 
THE W TNESS: 2.2 percent, | beli«VSs, aM} f
nmedi an incone, | believe, 'in Franklinis 8.7 perCent'

hi gher than the region. So that relationship
doesn't hold, the one that —
MR. FRIZELL: It's what? Excuse ne.
THE W TNESS: 8.7 percent. Franklin's
median is 8.7 percent higher.
MR. FRIZELL: | thought you said 1.07.
THE WTNESSJ No. | said 1.087.
THE COURT: It's roughly 9 percent higher.
THE W TNESS: That's correct. So it
actually seens to cone out nore |ike one-quarter,
the influence seens to be.

THE COURT: That coul d be roughly
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consistent in Warren If it is a quarter. It
was under Id percent, W will have to check that

~statistleally, when it was run in the seven cases,

. +& the Urban Leacrue it aver&cred somewhere around !

3 or 4 oercent as well, but that, of course, al

depends on the municipalities you are dealincr with,’
In those cases you didn't have any of the, any E
very high median incomes. |In fact, you had one
bel ow a hundred percent. Flainaboro was bel ow
a hundred percent. Thank you. _
MR. HUTT: Excuse me, Judge. Dit 'TOgefcv-‘é'é;:
a number of units after all these fancy nﬁphénﬁtLb§¢f
that would be less if there wasn't a'wealth factor?y
THE COURT: Well, without the adjustments
that are required, yes, we did.
What was the number, M, Wener, the
difference between 1,708 and 1,671.
THE W TNESS: | believe it was 37.
THE COURT: Right.
‘ g ’ MR. LINNUS: W thout the adjustments?
iﬁ;f 2f;;1%' MR. MEZEYs W thout the adjustments.
S THE W TNESS: W th two adjustaaents it
woul d be about 46.

BY MR. MEZEY:

Q Do you want to tell us about the adjust-
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ments, M. Wener? |
|

A Yes. There were two adj ustments made. The first |
s the adjustnent to account for the *act that there are gornb
|

to be municipalities which do not have anple vacant devel op-

assi gned once the whole process is conplete. 20 percent is

a conservative, in my opinion, conversative add-on, because
those units which can't be accommopdat ed have to be reassigned
el sewhere. They don't sinply disappear. The need is stil

out there. The figure of 20 percent was really derrved frqmg;
the last time that a conprehensive study was done ggﬁjv N - I
deternine how nuch reallocation we woul d need to occur, ifrijﬁi
one allocated to every municipality in Mew Jersey. That"a'
the DCA in 1978 housing allocation report which found that
23 percent of the units would have to be reallocated.

Now, | say it's conservative because of two
di fferences between that allocation and the situation of the

consensus net hodol ogy today. First of all, the housing

aIIocatron report used vacant devel opable |and as one of its

capacrty to acconnndate them In the consensus met hodol ogy
vacant devel opable Iand data, reliable land data was not
avai l able, and there is no factor which directly reflects

the land supply in a particular nunicipality.
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Thus one woul d assume that the degree of realloca-

‘tion which takes pisee under the consensus formla woul d

of necessity be greater than that occurred using the DCA

formul a frohrthe housing al location ret>rt since that DCA
formula ostensibly took into account the land supply.

The other reason | say it's conservative, second
reason, is because DCA assumed that you could fit four units
of low and noderate incone Houslnc? PRE gross acre of
avail abl e vacant devel opable land. | think that's a highly
optimstic assunption? doesn't take into account the
consunption of this land for other purrx>ses or doesnft
adequately take into account the fact that a lot of this
land is going to be consuned for other purposes. But
perhaps even nore inportantly, it doesn't take into account
the fact that a ot of the units are going to be built as
set-asides if conventional devel opments with only 20 percent
of the units will be Iow and noderate.

So that even if an overall density of four units

‘ per gross acre, and |'m saying throughout the nunicipality,

Iook at aJLSIWhe | and — actual density in a particular

,develoanntsrwan obviously be higher. B*t this four units

-------

mould be a gross calculation. Even if that relationship
were correct, if the units were built as set-asides, one
has to divide by five, because only 20 percent of the units

woul d be | ower incone. So that for those two reasons | think
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the 2 percent add-on is not only necessary, but it's |
probably highly conservative.

Hcbo<ty has repeated the DC& allocation process in
the entire State of New Jersey or for even an entire region

in order to determne whether that is the truth, that is the |

| case, exactly how nuch reallocation woul d be needed. It

woul d be inpossible to do that w thout havino new update
vacant devel opable land fioures on which to base one's
cal cul ati ons.

THE COURT, Ckay, M. Mssey, nmaybe wev- -
wi Il take a short break at this point. Fifteén
mnutes, all right? |

MR. MEZEYt Thank vou, your -Honor.

(Whereupon, a short recess was taken.)

THE COURT? Al ricrht, M. Mezey.

MR. MEZEYs Thank you, Your Honor.

BY MR MEZEY: |

Q | think before the break we were talking

about the adjustnments, and | think you had described the

i

- ]}y—ﬂ

2% perdGStpiijustraent to us. That would leave the 3 percent
‘adj ust rrent:s;f%

A fiat's correct. It's necessarv for there to be a

m ni mum number of vacant units in order to allow people to

move. This is known as a market mobility factor or mnimum

vacancy rate. The standards that have been used by housing
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1 | experts for many years are mininumof 1.5 percent of non- 2

2 renggl units, or for sale units should be vacant and provide

3 .adeduate mobi lity in the market and 5 percent of the bal ance

4 Il shoul d be vacant. The reason it's hicrher in the renta

5 I'stock is sinply because househol ds move nuch nmore often fron1i

6 | rental units than they do fron1sales units. There's much

7 inmore mobility in this market and one has to have a bigger

8 | supply of vacant units in order to ensure that a shortage

9 iwill not devel op.

10 The effect of not having an adequate vacancy rntH .
B 1is for a perceived shortage to develop. Then if iféf%?an

12 {'uncontrol I ed market, prices will be built up. Theﬁpébp!e\ |
13 \'who do have units will be able to get higher prices'}or theﬁﬁ
14 1'So it's essential that a criven nunber of additional units

5 | pbe added to the fair share allocation in order to provide

16 || for this nobility. The 3 percent figure, essentially an

171 average of the 5 percent and 1 and one-half percent, it's

B lalittle closer, | guess, tothe 1 and one-half, but the

B lagsunption_is t hat perhaps nore of the units will be for
f?f?;%%@i%&ﬁiﬁ?;ei?irent. So | believe it's an appropriate..
??:SQBﬁUEré;ﬁffk?be made and an essential one.

ol ey pe

22 ' Q Now, M. Wener, if we can direct our

2 |lattention to present need, could you tell us the factors

24 involved in quantifying the present need figure?

2 A Present need involves two conponents, as we know.
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"Theﬁregional‘need Is sinplv the aggregate of the indigenous [

" Junits they found that one person, one enunmerator will find
S *'Jtife «abettt?ifery building he |ooked at was delapidated, and
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One is the regional need, present need, and then there's the ﬁ

I ndi genous need in. that Carticular snmcipality, Franklin. !

¥

needs pi all the nunicipalities in the present need region. |

In both cases indigenous and present regional need the need
consists of two elements. First is physically inadequate
units, which | think the Court refers to as del api dated
units, which either need substantial rehabilitation or

repl acenent .

There's no single or there's no conprehensive’sourpe;

of information on nunbers of del apidated units, ttv@

used to attemmt to quantify these units as part Ofithei[“f;%if
figures |

di sceptual housing surveys. But they found that the
were highly unreliable, because one nust have a very trained
eye and spend quite a bit of time in order to really establisl
whether a particular unit is, in fact, delapidated, as the
census defines it or is not.

So when we sent enunerators out to ook at these

»ahephetfkd{jﬁralm'mnuld find none of themwas del api dat ed.
It was a very subjective evaluation

Begi nning with 1970 ehunErators were no | onger
sent out. There was a self-enumerator census in the census.

The bureau included questions on physical characteristics

—
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L whi ch are recogni sed surrogates for the physical condition,

2 | genéral physi cal condition of the unit. Two of these

3 surr ogat es m;ére used by the consensus group as indicators

41 of nunbers of del apidated units, and these surrogates are

> I units with i nconpl ete pl unbi ng facilities and units with

6 I nadequat e heating which either neans no heat at all or

7| roomheaters with no fl ues, portable heaters, stokes,

81 fi replaces as the only source of heat in the unit.

9 | believe that those two categories when conbi ned

10 provide a very nice and reliable estimate of the nunbé[s of
- physi cal |y substandard units. The basis for ny opini 6’n;v‘j £‘<'f"k"'i::-’«'
2 one, X looked at the actual nunbers of del api dated unlts ‘
B3 that were counted in the '60 census and the nunbers that
" were estinated based on the '70 census figures in the special
b report put out by the census. They were approximately the

10 same nunbers as the ones we derived for 'SQO wusing the two

1 surrogates. They are in line with what one woul d expect

18 in terns of nunbers of physically def i‘ci ent units.

19 '
Zfrh , that were counted as havi ng i nadequat e

21 -pl ui "l Ai'?bﬁg}i’nadequate heati ng, were not the inportant

2 cohéi derati o;i when one does this analysis. The fact is that
2 these deficiencies are associated with other najor deficien-
a cies, such as structural deficiencies and cracks in the

®, foundati on, inadequate |eaky roofs or structural menbers that




FORM SEL 6402

PENGAD CO., BAYONNE, N.J. 07002 -

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

yis

particular units that were counted by adding the missing

and adequate heating are actually being counted in surrogate -

:takéfkmﬁfbﬁk;he fact that the CUPR suggests that there be

'seVenfTﬁﬁﬁéﬁﬁﬁatesinvolved In the sel ection or the designation

W ere=? - direct 41
need to be replaced. Major deficiencies are strongly }
associated with these two factors, so it's not really

adequate to say that, well, one can sinmply upgrade the

pl umbing or adding the heating equipment«
That reallv doesn't address the question, because

what this surrogate is; is an estimate of the total popul a-

tion of households with a whole variety of physical inade-

quacies, and other units whichraay have conplete plumbing

S

through the use of these surrogates. One can't assume that

=

if one sinply goes out and replaces or corrects the~Condftibh
that were acting as surrogates that one would solve the
problem  That's not the case at all,

The second el ement of the present need is over-
crowded units,
3Y THE COURT:

0 Before you get to that, you are aware, |

or identification of the delapidated unit.
A  W'1h$:§T | am

Q I'd just like you to touch on thembriefly.
Two of them are those which are used in the consenéus

approach. A third is the year in which the unit is built,
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‘substandard in 1939 woul d be treated as standard in 1940 if

there were not any other present surrogate? Can you give ne
Ibook and | aa stretching for that.

‘whether this, precisely their reason, but there's a ;

‘be rel evant

—— & e

if it is built prior to 1940 or built after 1940. Can you

find the justification to establish why a unit, which is

any reason for that? 1| know you are not an author of the

A | think this —1 have an opinion. | don't know

correlation with structured age and physical problens that
these surrogates are attenpting to count* The older the -
unit, the nore chance there is that there will hrna;pr»obler‘r"ig;,;:-':,1

interns of the foundation, the roof, w ndows, itehtukjléséf
the census really can't tabul ate easily and consistenfly:':fi*
Q But the report, if | understand it

correctly, assunes that even if the unit was designated as
substandard in 1939 it becones standard in 1940 as |ong as
there is no other deficiency. So that if we concede the
del api dation of the building in 1939, in 1940 it becones
undglapidated, if | can use that.term unless there is sone

(%4

ib its age, would it?

e

A Well, | think that the @QJPR is using the surrogates
the sane way the consensus group is. | don't think one can
ook at a particular unit that is built in 1939 and has no

elevator and say that unit is definitely substandard or
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lit's built in 1939 and has no elevator, you know, that's a

characteristics that you are trying to identify. You know,
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del api dated. But when one |ooks at the entire population
otfhousing urits that fall within these categories identified
by the surrogates, one has, you Vnow, an approximation of the
numbers of units. But to look at any one particular unit

and try to say, well, the numbers must be off, because this

(=4

unit doesn't exhibit serious physical deficiencies even thoug!

little, that's msleading. Because it doesn't take into
account the real premse of the witole methodol ogy which is

that we are sinply submtting, using factors uhIch awe

specific units. : '
The only way you can identify which units ére ?hem%“f”

ones that really need to be replaced is to go out and do

an on-the-ground survey. | don't think anyone woul d advocate

using the census itself even if one were able to match up

the surveys, conpleted survey fornms with a unit. | don't

think anyone woul d advocate going out and using that as a

basis to say which particular units should be replaced. |

¢ st - 1‘*

'A|O||kC|t $@£vaalld basis for determning the aggregate

~con3|dered you know, the surrogates that are being used and,

you know, made sure that those were correlated with the

| think the census is aoina through that process and
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»ofxthe fact that they reflect other inadequacies or they are

highly, strongly correlated with other inadequacies.

‘determnation whether the unit was built before 1940 or not.

and anqthgg%surrogate of the occurrence of various physi cal

'-dechLenc;es, that in general units built before 1940 have

. s N
Yiene - ik

selected the things that it asked questions about because

|
|
E
J

0 Perhaps | haven't nade nyself clear. As

| understand the report, the count is based unon a

If it was built before 1940, it tnust have one of six
surrogates remaining, the seventh surrogate bei ng whet her
It was built before 1940 or not. If it was built after
1940, it nnst have two in order to be considered deficient.
what | amtrying to get at is the logic of that cut-off date*
what if the units deficient by definition in 1940 because
It has one of the surrogates, why does it becone not |
deficient or becone standard in 1940 because it only has
one and not two? |f you don't know, | thought you woul d
answer, you don't have to answer. Perhaps you don't under-
st and.

A | think | understood the logic, that is, the age

of the structure is in the opinion of the Rutgers people

ST

a inuch greater probability of physical deficiencies than
those built in 1940 or afterwards. Especially when one
| ooks at these other characteristics one can nmake certain

assunptions. | think that's the reasoni ng.
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Q If that is the reasoning, wouldn't it be

‘expécted tSadc the data wotil& reflect that there' a wore than

@‘Oheﬂdeficiency? If we are trying to identify units by their

~bduht,*ifé woul d seemto !« that if it was built before 1940
one woul d expect it woul d have nore deficiencies that woul d
be reflected. Do you followrae? In effect what w@are
saying is that these units only have one deficiency. They
nmust by definition. Qherwise if they had nore than one
they woul d be continued to be substandard in 1940. So
apparently at |east the supposition is nade that th«y‘only'

have one despite their age.

A | think the supposition is that there's a whoie7f
bunch of other deficiencies in buildings built before i940ﬁ
that aren't reflected in these surrogate indicators that are
t abul at ed by the census. Things Ifke wi ndows general |y have
to be replaced after 40 years, if not sooner. Roofs havé to
be repl aced.

Q The conposite of its age so to speak is

‘an

unspoken. surrogat e?

1téhfnk that's the reason.

"f?¢'i' #" "  Didthe consensus group consider the ot her
remai ning surrogates that are contained in fhe CUPR appr oach,
that i s; access to the unit, kitchen facilities, elevator?

A | believe sorae of themwere considered that. |

renenber some di scussion on the question of kitchen facili-
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ties, for instance, and it was ny opinion and the opinion

of some of the other planners that if we were qoing to count
every unit, you know, if we really have no way of naking the
kind of cross-tabulations Rutgers was naking w thout going
back to the original conputer tapes and doincr special runs,
which is what Rutgers did, we wanted to devise a |oethod which
coul d be undertaken by municipalities or devel opers or
defendants relatively easily based on readily available

census dat a.

First of all, not all of the factors that Rutgers

has chosen are readily available in printed form ‘ihér

‘u
Rl e am A
AL

access guestion | don't think shows up in any of the .. - f~¢§;
summary tape files that are generally published by.fﬁé’SQtiéia
Data Center. | may be m staken, but, nore inportantly, the
correlation of all these factors isn't available, sowe only
consi dered those factors which were readily available and

the other thing being that we wanted to choose those factors
which we felt were nost strongly associated with the other

categories of physically deficient, which we were trying to

e T
P

fféerCt:thrﬁQgh the use of the surrogates.

..ﬁ5§%nce of kitchen facilities, for instance, was
néf felt to be as strong a surrogate as plunbing and heating
categories. There are dwelling units in housing projects
for the elderly and other kinds of sem eongregate care

facilities where they have kitchen mats. «They don't have
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all the kitchen appliances necessary to count as a conpl ete i
|

~‘:Qen, an&*they woul d fall into that category of lacking |

conpl et'e’’ klichen facilities.

| ndi vidual s nay actually nake a choice not to have
a conplete kitchen sinply because they are bachel ors and
they eat out all the tine. However, one will not nake a
choice to forego, conscious choice to forego pl unbi ng
facilities generally or forego heating facilities. That's
the kind of thing that is considered a m ni numnecessity
and, therefore, we thought it was a better surrogate ' ﬁzgi

Q FDMIabOUt the el evator of four stor|es VV‘*?
nore as it is? By the way, four stories or nore, not overf?f?
four stories. |
A | don't believe that shows up in any of the summary
tape files either even though you can get it fromthe
conput er tapes the way Rutgers did.

0 Do you think that's an appropriate
reflection of substandardness in and of itself?

A . S

,Inandof itself | don't believe it is. Ho,

factorS'Heﬁiﬁcy Rutgers has it mght be nore appropriate. |

have an STF printout, so we were |limted by the factors
which were readily available in a summary tape file printout,
sumary census. |

Q As | understand the way this works, now,
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inorder to obtain the *ata that *hg cuU®® =1tilises one has |

to get a conputer printout for each county involved, is that

r|ght of the surrogates?

A Wall, yes. | think the data is available on county
and sone cases a sub-county l|evel, which | think Judge

Skillman referred to as sub-regions.

0 A Tnininum of a hundred thousand popul ati on?
A | believe so,

Q And that's available. That data is based
upon a sanple, | take it? o
A Yes. It's the public use saepl ® which tégﬁﬁﬁfgi?
5 percent sanple, | believe, sonething Rutgers had t«r‘ :

actual |y purchase the tawes fromthe center and pr@gﬁnm i

or programthe conputers to get the cross-tabul ations that

t hey want ed.

0 Do you know what the cost factors invol ved
in obtaining a statenent or a run, conputer run, are for a
county or sub-region?

A | think this is hearsay, but one individual,

go:;NhlcoIntKa*£er who represents one of the plaintiffs, |

2r§§belleve |F“th|s case did obtain such a run, | believe, and

‘ h#\«aN41h€r pald either 500 —he gave ne two figures. e

was $500 and the ot her was $2,000. |'mnot sure.
THE COURT: | hope he doesn't keep

hi s checkbook that wayv.
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! Q Per county, you nean, or total?
ZIA Yes. This was just for one sub-region.
3 .Q . So that to do this on the el even county
4 || basi s we' d have to nul tiply whatever it is per county. |Is
51 that what you are tal ki ng about ?
6 lA - Probably, yes. But | think the best way to find

|
7 || out that is just contact Rutgers.
8 THE COOETs Yes. I'mtrying to save
9 us bringing Dr. Burchell, but perhaps that's the
10 best source.
1 Al right, you may proceed, )
12| BY MR. MEZEY:
13 Q I's it your opinion, M. W ener, that the |
Yl inconplete plumbing and inadequate heat woul d enconpass ot her
is| deficiencies?
16| A Yes.
17 0 And that they would be the true indicators
18 | of a delapidated unit?
A Yes. As | said, | think they are reliable surro-
20 ‘;gﬁfﬁﬁgﬁﬁféffggstinate those numbers.
2 . g Is there also a factor of overcrowded
20 A Yes. That's a separate count fromthe census, so
24 | one has to total the various physical deficiency categories
1 and the overcrowded units and el mnate overlap from those
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counts, which is possible using readily avail able printouts,
i

and then cone up with a total nunber of substandard units

physi cal |y deficient and overcrowded units which exist. Then

!
|

one nust take into account the fact that not all of those
units will be occupied by |ow and noderate inconme househol ds.

To do that we used 82 percent, which cones fromthe
| Tri-State Regional P anning GComm ssion.

0 Do you feel that that's a reliable fiqure

to use?
A Vel |, | think it's the best available one we have,_.|
There's no cross-tabul ation that's been nade, t()rméégﬁoﬁ}- ;

| edge, of those three surrogates, those three factors* - ok

pl unbi ng, heating and overcrowded with incone, | khéﬁith;;;”
Rut gers peopl e did a cross-tabulation of the units identified
with their surrogates, but it's a different count. 1It's
different units and they used a different nethodology. It's
not, can't be said to be conparable to the count that was,
that occurs when one uses plunbi ng and heating deficiencies

W thout, you know, as separate categories wthout the process

ifhéf?tﬁéﬁfﬁ?berspeonle went through
~J?47-{¢§3Béik think it's a good approximation. | think the

Tri-State peopl e used the sane surrogates as far as | could
tell as the consensus net hodol ogy and that, therefore, it
may be a better indicator than the Rutgers percentages which

are based on different surrogates. | have no way of know ng
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for sura what the exact percentage should be.

0 But is it your opinion that the 82 oercent i
figure is —
A [t's reasonabl e. :
0 — a reasonable fimra?
A Yes.
0 t<td is the mﬂTﬁose of attenpting to define!

a regional standard? ?
A Ckay. Well, once one's quantified the total nunber
of units that are physically deficient and o*nmcraifdEd# |t“«
ﬂr’s i
necessary to determne how many of those units nmay n:éd to};
be reallocated fromnunicipalities wth a dlsnroportjonateggdj
share of the present housing need. That concept cﬁﬁgé i”%gﬁ
directly fromthe Munt Laurel 11 opinion which tal ks about
muni ci pal i ti es accommodat i ng i ndi genous need except for that
need represents a disproportionate share in relation to the
region. So what the consensus group did was to find out,
wel |, what's the proportionate share, so that we can
deternlne what's disproportionate and needs to be reall ocat ed

'"L.«‘?*r" &

jV%Tﬁiany multiplied or divided, actually, the

w,,- S

£ 3]

total nunber of occupied dwelling units in the region, presen1
need region, and came up with 6.40 percent which is the
average percentage for the entire region. Those nunicipali-

ties where their nunbers of physically deficient and over-
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crowded units were hiaher than 6.4 oerbent of their

occupied stock were eligible to have that excess need

t reallocated, and that was the real purpose in goincr through
this calculation. It's entirely separate fromthe realloca-

tion process Itself and there should be no conclusion

It's possible for a municipality which contributes

i

| units to the excess need pool to later on actually receive

upon the factors used and the particular characteristics of
this municipality. But if it's got allocation factors which
1 make it eligible to receive a present need allocation or
reallocation of the excess need, then it actually may
receive some units back once the reallocation process is
undertaken. But first you have to come up with this pool
of surplus units, and that's why the regional standard is
established. Then each municipality is examned to determne
those units which exceed that regional standard and they
are put into this pool of surplus present need;

Q Then how is that allocated?
A ‘;, | IQUR¥ pool of present need is allocated usinggthree
of .the four factors that are used for allocation of prospec-
tive need. The only one that's excluded is the recent

entployiHent growth factor. T think the reason is self-evident

One is really attenmpting to allocate units in response to

|l the present situation and in proximty to the present

an allocation of unlts excess present need units, depending
!
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Ll distribution of jobs, not to some anticipated future

2 | distribution of jobs* so a *nore important factor is the

3 | present employment figure. The other rationale for using

“ I the other factors, wealth factor and the State Devel opment

> | Guide Plan growth area factor; are the same as they were

° ~when one used those factors for allocation prospectiVe need.

|

"1'1 think they make em nent sense for allocation of present

| need as well.

? THE COURT. The reallocation Arcenﬁage

10 of 6.4 is probably the best example in the C5t1r©%%;;
i met hodol ogy, in my opinion, as to why thid shouldi?;;
12 be done by somebody other than a Court. 4 __V %
13 The involvement in reallocation acrbs§’.

1 the board is really necessitated, isn't it, by

= the fact that a Court is hearing one case at a

1o time and can't just pick a number out of the

o total pool that should go to that town? [If we

18 had the luxury of having all the municipalities

9 | aLQnihevState of New Jersey before me, | could
i PR Rt - <5 . . .

I 5% really go through the entire reiteration
M,si éf§ﬂﬁ%e% that HAR did and ke&> backing out the
* | excess need and keep reallocating it until it
23 was finally fairly allocated across the board.

2 As | understand it, the consensus group said,

25. wel |, you can't do that, so we are just going to
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hit everybody with 20 percent. |Is that a fair
readi ng of the underlying rational e?
THF VI WI'S: W are talkincr about
20 ber cent adjustinent?

THE OCOURT;  Yes.

THE WTNESSs Yes. | believe it is.
THE COURT: M the 6.4 as well ?

| mean naybe if you could do this on a eoi ssprehensi ve

|

i

basis, you might not want to pick a 6.4. You nay |
want to pick another basis to reallocate that,

wouldn't you?

THE W TNESS:  Well, the 6.4 —

MR. McCI MPSEYs Your Honor, respectfully/
the Court is asking questions, and | know this is
an unusual procedure, but | would have to object
to the formof the question. It seems to me these
questions are highly Ieéding to the witness, what
heﬂ; going to say,
fﬁ% THE COURT? They are highly critical or
suéﬁestively critical of the opinion which | wrote.
fﬂdfcn't know how vou coul d obj ect.

MR. McGl MPSEYs It sounds to me as though
itheh a@oirntg supagkieng. Gliebacionrs, babkehgi apinhd avaos,

of the formula which | thought is what the Court
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: wrote in the barren opinion. i

2 THE COURT: '«ell, von know, | aaain %

3 repeat that it's my effort her* to try to do betteré

* ;than "e've done before. ‘

> MR MEZEY* Do | cret to rule on the

6 objection, Judge?

! THE COURT: Well, I'mgoing to overrule

8 the objection. But | think it's very important |

) that while the Court has experts before it that it

10 explores the depth, any weaknesses or any possible .

i refinements of the methodology that's being . f

L presented by this witness and which has, by the

= way, been at |east adopted at this point by the’

1 Court. It seems to we X am doing for you what

= you m ght want to do yourself.

= MR. McGI MPSEY; |f the Court please, |et

o vm make something clear. |'mnot at al | objecting

8 to the question delving into the area, not in the
Jgg§t bit, but it just seems to me the Court asked

ZO"J?% ﬁfnlijgésquestion in a highly leading manner to the

21 A8l

2 | T g 4 WBeTer i4nisuggest euAnt RBMERer e | 0PWI | know

2 ‘too there is even a limt on Courts as to the kind

24 of questions that are asked. |'m simply suggesting

5 to the Court that these questions are entirely
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appropriate, but narhaps maybe in a situation
where you just ssk the -"mestion, you just ask
W t hout suggesting the answer. That's ny point.

»HE OMTET | vill do ny best.

MP. VcGIMPSEY: Thank you.

THE OOOTT: | was never very good at
exam nation as i |awer at any rate.

MH. MG HPSEY: | wasn't either, Yotir
Honor, so *»e are even.

BY THE COURT:

subj ect to question bothtie automatic application €»£»

ceiling, or a 20 percent. M question is did the consensus
group address perhaps the nore preci s© approach to
real | ocati on’?. Did it consider any other possible nmethods?
A | really fail to see the apparent connection you
are drawi ng between the 6.4 percent and the 20 percent.

Q They are not connected. | just draw them
I |n ét th#sarre time in the sense that they both kind pt
eper&tft cm-treating municipalities with the sanmeness to
'sohe extente
A But —

0 Yes. (Go ahead.

A —they do both treat nmunicipalities with a

0 What T an getting at is that | fii IdN o

6.4 sort of starting point, | understand it's not a =~ « 96"
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:
f

"Il consi stent mathematical, you know, effect, but | think the
2 -simlarity pretty mich ends there. Because | think the
3Vi$;4 perceﬁf'is much nmore firmy grounded in the concept of

“ | reallocation of an excess fromthe decision.

5§ 0 All right. Let's stay with 6,4 for a

6 lm'nute. |f we had all the municipalities in the State of

7 New Jersey, heaven forbid, in one case, could you recoi mend
81 to the Court a better method of real l ocating the excess pool

° | than to utilize a regi onal percentage? | guess that's the
101 questi on,

LhA Well, | think we have to clarify, becaus® wm as®\
2 | not using the 6.4 nercent to allocate units at any point. .
B 1 W are using that to identify what, in fact, is the ékbess,
Y1 and then we are allocating the excess based on a separate

Bl set of allocation factors,

16 0 All right, that's correct.

A So the 6,4 percent is only —

18 Q But that triggers the reallocation, is

%9w tth_rlght7 }
'%§§k§i q=if§?“%§§ﬁstabI|shes the number of units that either

2 hﬁﬁg f63%8|[>t by a particular municipality as part of

22 thelr |nalgehous need or can be contributed to the pool and,
2 Il therefore, are units which really the nunicipality is

2 | relieved of responsibility for, provided for. Now, | think
Z? | see what youlare getting at, because this percentage woul d
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change depending on the configuration of the recrion.

0 Let rm see if T can twove this along a
little bit. I5e reason T related it to the 20 percent
real | ocation was that, as | understand it, the housing
al l ocation process, the State hadithe | uxury of having before
it all of the municipalities inthe State, and, in naking
real locations it could make it first allocation and see
what that did for all the nunicipalities in the State. Then
It could draw back the excess and real |l ocate again in case
sonebody went too far. Now, the 20 percent across th«»
board doesn't allowthe Court to do that, and the sane lét&

of philosophy is at |east arguably involved in the E?4 |ssue

and, that is, could we devise a better nethod for thIS .9'?ﬁf,

excess pool if we had everybody here? So what would it

be? Wuld we go through the sane sort of reallocation that
was used in the housing allocation report?

A | believe the housing allocation report used pretty
much the same nethod to determne the pool of excess present

need. X think they also used sonme kind of a regional

ﬁ\‘;— ;’a’ﬁ y

v
rs»w ¢bm§

real ly is an alternative. | would not reconmend usi ng
different percentages for different municipalities in the
regi on, because | think that would conflict with the intent

of Mount Laurel 1I1.

3

:‘
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Q In any event the consensus group did not

discuss other alternative® to this problemor did it?

Not- to ny recollection, but it could have been

‘part of thO discussion on the second day, which | m ssed.

201

21

1T
23
24
25

THE COURT: All right.

M. Mezey, howimach more do you hav®?

MR. MEZEY: Not much more, Your Honor
Well, M. Wener's going to have to come back
anyway, for cross-exam nation.

THE COURT: | know. But | thought you
just had a few raore questions to complete your-
self and then break.

MR. MEZEY: Well, | think it would fee
convenient to break.

THE COURT: All right, fine. Let's
come back at one-thirty.

MR. CAFFERTY: Just one question, |
know Mr. Chadwi ck indiéated he had to |eave at

‘three-thirty. | wonder if we mght excuse him

. ALﬁthe day, because | know we have |engthy

“« 7-1n ciiifcs-exainination based on what we have so far

Ok e

EEERAN

fromthe witness this morning. | gather there's
going to be more direct.

THE COURT: From other counsel?

MR. CAFFERTY: Well, more direct from
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M. Mezey fror what M. Mezey |ust said.

THE COURTs "There's not nuch nore, |
gat her.

MR. MEZEYt No, very little.

THE é(lJRT: Wel |, anybody object, get

an early day in the event M. Chadwi ck has to

| eave?
MR, WLFSONi X woul d | 6ve t hat .
THE COURT: Al right.
MR. CAFFERTY: Thank you. Lo
(T-Thereuixm, the Court adjourned £orﬁ i
lunch.)

50 ¢
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" THE COUBT: Off the record
(Informal discussion outside the record.)
THE COUST:  Okay.
BY MR. MEZEY,
Q M. wiener, we were talking about alloca-
tion of present need, and | believe there's a phasing

involved in that, is there not?

A There is. Under the consensus fornula we determ ned

that the reallocated present need need not be al | met

I mmedi ately, but rather it should be phased over three

six-year periods. There were two considerations that went :~

into that. One is on the inpact of reallocating a lof Of”fﬁ
househol ds, occupants of housing units that are currently
substandard fromthe present |ocations to other communities.
In other words, the fact that this present need would be

met in comunities other than the one in which it currently
exists, and that has an inpact on the sending connunftyﬁ

It has an irnpact on the receiving coxramnity

Now; I 've, you know, |ooked at the ixapacts, and

| Xra itft sure that it's absolutely essential that phasing be

ébpffédf{h all areas or with respect to all municipalities.

|f you | ook at the assembling comunities, | think the

wor st example is Newark. Newark under the consensus formula

basically gets to reallocate 10 percent of its present

61

|
|
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‘hot, you know, extraordinary. That kind of decline is

~fln this cawcwe are tal king about a 16 oercent increase in

| Wener - ‘irect 62

housi ng stock to other comunities over six years. dven thel

|
popul ati on declines that are occurring there, now, that's ,
. 1

happeni ng regardl ess of whether new units, standard units
aré beihg provi ded el sewhere or not. People are noving out*
because j obs are novincr out.

So the inpact on the sending communities even in the
WOr se cases, situation does not seemto be as severe as |
originally thought it was and pexhans ot her planners thought
it was. The inpact on the receiving community varies from
case to case. You know, in the case of Franklin, if onC»A
didn't face the present need reallocation, that would increégg
itself, the Township's total allocation, fron12,675ftom3,1f€i

Let me just calculate the difference: 441 nore units.

Q How nany was that?
A 441, and | think one has to —I nean it's clear
that the Mount Laurel |1 decision would like to see present

need provided for as quickly as possible. One has to, |

t hi nk, exam ne on a case-by-case basi s whet her that

a

y# uni ts woul d have an inordinate inpact or not.
N :{: .

Ty

tile fair share nunber. [|I'mnot sure that that woul d

necessarily nake a difference in the case of Franklin Town-
shi p.

The Township seens to have a lot of |and avail able
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| could be provided for in Franklin's case. However, | have

' done the calculation, assumng that we did face this

' basical |y,

’ﬁneededt«>1ﬂfc* into account those restraints. | haven't

,gone Lntoithat very detailed kind of study that woul d be

fi-'r.<r - ai--rt 53

for devel opnent of new housing. |It's also <ot a ot of ;

devel opnent that's going on presently, as | qu&sa can be i
. |
seen siiaply by the nunber o plaintiffs inthis case. It's |

conceivable to me that perhaps that additional present need
present reallocating need, and that involves dividing the
nunber, the total reallocation, by three, from660 to 20

0 s it yoUr opinion that it woul d be

perfectly appropriate in the case of Franklin TbnurLLLb aot y

to use phasing? PR

A Well, | haven't |ooked carefully at the IdcaF’*'ﬁl:
question of capacity of the Township to acconmodate, you
know, to accommodate the additional units. M inpression

Is that they probably do it, but, you know, what we are

tal king about here is, | think, areally very partibular
kind of analysis of what constraints exist to devel oping

hOMIsevere ‘those restraints are and whether phasing is

necessary to make that determnation, so | amreally giving
an opi ni on based on general inpression, which | received
sinply fromreading the docunents on the Township and

various expert reports and driving around the nunicipality.
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=-1L¥3 R L,k:%#so don't know whet her we are tal k| ng about

Q | If the plan offers the basis of internal
.s;ubsi dies at: five to one, not that it has to be, but if it 5
was, we woul d be tal king about some 15,000 odd units at ‘
two and a half people per unit, some 40,000 people in six
years. Do you still maintain that position? Do you think
that coul d be accoi rmodat ed?
A Vll, | don't, Even if lite fair share plan tal ks
about provision for those units, it doesn*t necessarily
raean t hat théy are all going to be provided wthi n m »! *-
year period, realistically speaking. | don't think “thhey ar e.:
going to be provided. | think there's always a vi a_b_IA e factoz
interns of rezoning. After the reaoning occurs, théFé IS
going to be a period during which the devel opers assess the
rezoning and get their plans together and applications

together and then actually begin to undertake the work. So

it's going to —realistically speaking, | don't think that

we are tal king about that kind of exchange wi thin six years,

M@A égg"ntm need throuah set-asides. But | don't

.....

|J i | il "i‘ Aé“e information on which to nake a concl usion

e ik 32
Qa@’&“’ﬂv g; Laen

as €o whether that's feasible. | know, for instance, that

muni ci palities in New Jersey, raunicipalitieshave in the

past nore than doubl ed their population within ten-year

peri ods wi t hout, you know, severe deleterious effects. That
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is particularly true during the 1950's and 1960's when

_rapid suburbanization occurred, T meant to bring sone

exanpl es and take a look at them because | forgot them

“back in ﬁy office. Because |'ve looked at them | know

' that some municipalities nore than doubled the population
within a ten-year time frane. But | haven't really taken

| a close look at what the particular inpacts would be in this

. case, and | think that's really what's required here, you

know, in terns of the environnent, municipal services and

t hose ki nds of considerations.

BY MR. MEZEYs LA

Q is there presently, do you know, “imvbnBK-
presently available affordable housing in Franklih Townshi p?
A We took a look at the present multi-famly housing
stocks since that's for all intents and purposes, that's
the only source of low depressed housing in Franklin sinply
to establish what if any affordable housing was currently

‘available. Wat we did was we compared the maximum monthly

| shel:te » that can be afforded by low and moderate income

on the affordability definition for Mount
3 ’ assumes that no more than 25 percent of

the households' income will be spent on shelter. W conpared
those maxi mum costs with the rents of apartments, what rents
currently are being charged for apartments in Franklin.

That information is summarized in Table 12 of our expert
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di rect 65

MR, FSTTcHLL: Tour Honor, -excuse ree, *
unless ny silence is msinterpreted |ater, |
understoodfchsrewas a stipul ati on of non-
conpliance in this case yesterday, and | think
what M. Wener's now testifying about is really

conpliance for credits versus what the nmraber is,

the fair 3hars wwher. [If th© Township is entitled
to any credits, it se&s towe it's agai nst what -

ever the fair share niriber I's and heoommw a natter |

of conpliance later. But if they stimil at"ed;‘noniv_.,,w
conpliance, | don't knowthat the plainti ff© h&l m““\
any responsibility. 1In fact, | didn't eI':i c‘i t ;
any testinony fromM. Hnts on this subject about
t he exi sting househol d stock of the Township. If
they stipul ated non-corrpl i ance of this ordinance,
then by definition they don't have enough credits

to neet their fair share and we are into

THE COUBT: That's a question of when
ij_det ermne credits, | suppose, nowor |ater.
MR MGBfPSEY: | was going to ask the
sai ae questi on.

THE QOURT? |*ve generally done that as

part of the fair share proceedi ng, because it
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relates to the mandate that the town is going
to have for resoning purposes,

MR. PRI 2ELL: Well, but | can understand
that if there is no stipulation of non-compliance.
But if there is a stipulation of noh-conplianceH
the judgment of non-conmpliance needs to be entered
and then they have an opportunity to comply. |
mean it seems tome it's like the other evidence
that was objected to yesterday. It's informationa
at this point. ‘

THE COURT: No. The problenlisif? th‘4
town doesn't know whether what it's claimng as. ”
credits is a legitimate claimand, it reéédhé;
it comes back after 90 days only to have the
Court tell themthat those aren't credits, you
couldn't fault the town for saying, you know, give
us anot her shot.

MR FRXZEIL: - It's the sane problemwth

an,ordinance. |n other words, if you are going

,} fL6§do that, we could start hearing evi dence about
< “what kind of ordinance is going to conply.

THE COURT: -No, no. They take their

chances on that one, | think, under the opinion.

The opinion gives themguidelines as to what the

ordi nance should do. They know they've got to meet

i
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the nunber, but they have to know the nunmber. So
| think credits properly are an issue, now, toward
th« calculation of the fair $hare.

MB. FRIEELL: | will only say, Your Honor
T certainly msunderstood yesterday's ruling and
the stipulation that | thought had been made.

THE COUWT* Well, | won't preclude you

fromrecalling M. Hintz if you think that's vital*

that we did to get the conparison of the naxinun1nomtﬂy,-.ff
shelter costs. The rents of units currently avallabfa:»ff
indicate that there are virtually no units which can be
said to be affordable to low and moderate inconme househol ds
in Franklin. The one conplex which does contain units at
reasonably low rents is the Edgemere project, which has
three and two-bedroom apartments. But we were told by

sonebody When somebody fromny office visited there this

| wwn- *£ao#|1>t|ng more applications. So those units can't

reaIIy ‘be said to be available even though the ones there
have fairly low rents that would be affordable at least to
moderate income households. There doesn't appear to be any

other ones that fall into the affordable category except

BY MR. ME2EY:
Q Did you finish your mmmr” M. Wener? -
A Ho, | haven't. T was going through the anaLysis 

W ener - ::. ract 63
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for perhaps Franklin Ham|ton Gardens, which contains one
bedfoon1andvtmo-bedrooh1units that woul d be affordable to
'pe;sonskéF?the very upper limt of the noderate income range.

W weren't able to determne actually how many units becane
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' available there typically, but it's arauchsmaller conplex

than the Edgenere conpl ex.

are inline with increases in the inconmes of |ow

THE COURT: \Were 2"y °~ these subsidized
in any way, their rents controlled?

THE WTNESS.*  No, Ifcat's the other
consideration. None of the projects that;**
surveyed —wel |, let ne say thiss There-ﬂji a
rent |eveling ordinance in the Township. Ifem'_
information that we got was fromthe Franklin
Township Rent Leveling Board to the extent that
the rents were affordable, now, you know. There's
sone control on what they will be in the future.

But then we have to |ook at whet her the Rent

Level i ng Board typically grants increases which

:.and moderate househol ds and whether typically
ﬁyebelncreases exceed the rating increase for
Iow and moderate income household incomes. If
the latter was the case, then they woul dn't effec-
tively ensure that the units would remain affordable

throughout the period covered by the fair share plan
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Lroe>e ¥ X think we al so | ooked at, aside from

N :o'eked at projects that were in pipeline, and

! ot her category of project that would also fall

| nt o this cat egory woul d be a subsi di zed proj ect.

t’)rt not sure exactly what the situation is with

VW will have to take a ook at that.

|

B ’T‘*iuj &

"
k]

the.units that are up and available, now, we also

we did find apparently 400 - units in the Field
Devel oprment are reserved, wll be reserved for

| ow and noder ate income househol ds once that
project is underway or that phase of the project.
To the extent that those units are subject to sone
formof control that would ensure they nmvim in
fact, occupied by |ower incone househol ds; and: they

renmai ned affordable to | ower and noderate |ncone :

househol ds, then Franklinis entitled to a credrt
for those units, you know.

There may be sone ot her projects which
we m ssed, because I'mnot sure that we did a
conpr ehensi ve eurvey of all the ones. That's the

one wO noved on. The only other, well, the only

regard to subsidi zed housing in the Township. |
don't believe they have any units presently, but
they may.

MR MdMSEY: hjection, if the Court
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please. It seens to ne the witness on that |ast

statenent is speculating. | don't believe —
v e THE COURT: | didn't take any notes. |

' “don't know.
MR Md MPSEY: Yes.
BY MR, MEZEY:

Q There appears to be a slight difference
of six units between your fair share figure and the fair
share figure of M, Hntz. Couldyou explain that?

A Yes. The process used to determne the acreage
in the State Devel opnent, Devel opraent Quide Pl an gromth
area is to use a planineter, which is a neasuring device;if“;

Q Do you want to spell that, please? E
A P-l-a~n-i-me-t-e~r. It nmeasures areas on naps.
(One can determne the approximate acreage of a nmapped area,
but it's subject to sone degree of error, two or three
percent. M. Hntz cane out with a slightly higher figure
for acreage in the growth area. |I'mnot exactly sure what
It is, but |t Is slightly higher than ours whi ch woul d
acceent for the fact that his fair share nunbers are six

fiunLts hrghep}than our nunber.
o MR MEZEY; O oss-exam ne, Your

Honor .

THE COURT: Any ot her direct by

plaintiff?

| Wener « direct 71
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‘this norning that vacant devel opable land may or nay not be

"wiener - o"|-:-act 72

M right, M. Hutt. !
DI RECT EXAM NATI ON BY MR HOT?! |

Q M. Wener, | believe you testified earlier

available to the growh area, is that correct?

A That's correct.

Q Has it been your experience there is

“devel opable land in non-growth areas? .’

A Certainly-

0 Have you observed from personal "experi ence?
You tal ked about these, the Morris County and ot her . cases
you have been involved in, or any other experience. Have
you observed fromyour personal experience that there's be"'en{‘
substantial residential devel opnent in New Jersey in non-
growt h areas?

MB. Mcd MPSEY: bjection, if the Court
please. This is leading. | understand this is
di réct, direct testinony. It's his expert. |
think it's objectionable ahd | eadi ng.

. : <’>"f MR HUTT! |'mnot cross-exam ning. ¢

" THE COXKT; It's direct. |It's mldly
»I eadi ng. The question you asked himis has he
observed that there is. |Is there? That's all.
0 Il will say, is there?

THE COURT: Ckay. You rmay answer the
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: questi on.

2 A | observed extensive devel opnent in [imted growh
3'fand‘agr[cUIturaI areas as well as conservation areas in

4 :different parts of the state.

3 0 Do you have any opinion as to whether of
6 'not a nunicipal's lands are in the growth area or non-grow h
7 || areas has any substantial effect as to the amount of

8 | devel opable lands in that town or devel opment going on in

° | the lands of the town?

10 ]7é&. Coul d you restate the question? I'mnot sure — .
1 0 | woul d be glad to. .

A — | amunderstanding it. r
13 Q If you disregard growth versus nonégromth‘%‘
4l areas in a town, do you have an opinion as to whether or

> | not physically residential devel opment actually occurs on
16| lands in a nunicipality, whether or not those lands are

17 classified growth area or non-growth area? |s there any

18 | correlation between the two?

e N MR. McGl MPSEY:  Objection, if the Court

20 ‘fi ‘aié%gf%ase. | don't knowwhat municipality he's

TN 1igiking about. | object to the formof the

2y ‘xaugétion. | don't understand it myself,

23 THE COURT? The question is whether

24 the witness does.

2 MR. HUTT: | will rephrase it.

Wener - direct - 73
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THF GOTTRT! |0 ahead. Rephrase it.
Q . What 1 amtrying to get at is whether

you “have wmop|n|on as to whether or not devel opers devel op *
oﬂ Ianda they consi der devel opabl e, whether or not those Iands

are located in or without a growth area?

A | think they generally totally disregarded the

!

| State Develbannt Gui de Plan designations.
| Q Woul d you also say that there are |ands

! that are not developable in non-growth areas? |Is that a

i

| fact? o
A Lands? ;;; . 1
Q Not devel opabl e. . ‘f' :;
A Not devel opable in non-growth areas? yes**?ﬂ'“
0 Iftere are lands not devel opable in growth

- ties which have to be evaluated separately.

areas, is that correct?
A That's correct.

Q So the amount of vacant devel opable |and
as a function of building has absolutely nothing to do with

growth area or non-growth area, is that correct?

g THE COUHTs Absent the Mount Laurel,
it
<epl3fcaka it?

MP. HUTTs Yes* Absent Mount Laurel.

A They are separate issues. | mean separate guanti -

MR. HUTTs Thank you.
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1 TFE COURT: Any other mlaintiffs’

2 ‘counsel?
3 h‘ e : Mr. Prizell.

4 | MR, PRIZBItL: Thank vou, Your Ffonor.
5 |DIRECT EXAMINATION BY MR. FRIZELL;

6 0 M, Wener, are you famliar with this

7 |ldocunent, "Peoples, Dwnellings & Nei ghborhoods" by the Tri-

8 | State P anning Comm ssion?

2 A Yes, | am

10 0 I"'mgoing to direct your attention to

1 page 11 of the docurment and ask you according to th» Tri-

12 | State Regional Planning Comm ssion under the headi ng of - |
3 | "Subst andard Housing in 1970," what was the total p;xwtamt
14 | what was the percentage of substandard housing in the total
> | housing stock of the Tri-State Region?

18 A According to this an estimated 10 percent of the

171 region's households live in substandard units.

18 Q If I can just direct your attention back
Bl to the front of the book and ask you how many, approxi nately
20: hawr‘;}”;i:jgj/"’\7";c hm do they estinate t he nunber € househol ds
2L 0| n__t'h‘éT fc"lcn? It's on page 7 of the book.

22 A & tt'yi&é approxi mately 6.3 million.

23 Q Now, how many househol ds according to

24 this docunent, how many househol ds of |ower incone occupy

2 || substandard dwel Iing units? Take your tinme and look at it.




FORM SEL 6402

PENGAD CO., BAYONNE, N.J. 07002 -

10

12

13

14

15

16

17

18

19

20

2 I

23

24

25

214

Wiener -

i rect

MR, MA MPSEY: (B ection, if the Court
please. Imnot too sure whether M, Frizell
I's asking the docunent to be put in evidence and
just have the witness read it or he's asking hira
to sinply read what's in the docunent. T don't
see what he's asking him Is it opinion? Does

he know about it or does he think it's fact or

whatever? | object to himjust asking his wtness

to sit up there and read sonet hi ng.
MR FRIZELL: Before you ask for &

opinion it seens to nme you have to ehutsm

facts, No. 1, No. 2, the book is the Onlx‘y;aapyf‘, “

| have and apparently one of the |ast renai n'i“"“ng '

ones inthe State. X don't want to put it in.
It is a publicly avail abl e docunent in nmany
l'ibrariese

THE COUPTs Wiy don't we run a copy of

it? | nmean in terns of putting it in. But I

~understand what your objection is, | think the

pI:’ams I n which the questions are being franed

mght be inproper. |f he doesn't know, you nay

direct his attention to the book and then there-
after ask himan opinion with respect to it.
MR FRIZELL: | just thought that woul d

t ake | onger.

76

.ow
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THE CORTs Yes.
BY MR. FRI ZELL:
:'0,; Al rignt. M. wener, could you find,
| | ooki ng atn?’the book, what that docunent estinates the total
of substandard dwel ling units, which are occupied by |ow and
noderate incone famlies is?
MR Md MPSEYt Again, Judge, it seens
to me like he's just asking himto | ook through
there and read sonmething. He's not asking if he
knows anything. | suspect that's the question that
1 have with respect to it, the objection | have ﬂ
with respect to it.
THE COURTs Wl |, the other way bf éoi ng
about this is to ask himto assune that the Tri -
State Pl anning Comm ssion report says that and
then ask himan opinion. | assunme he's |eading
to an opinion. That's an identical question or
an opi nion question, and he can do it in either

way. So M. Frizell could ask himto assune if

Co e mEsE

**ﬂ - f| I]|report does that and then support that. bye
| i - ...I7itrring to those pages. |'Il overrule the
obj ecti on.
You nmay proceed.
A | note that on page 8 there's a table. It's

1

entitled "1970 | ower incone housing needs,™ and it identifies

. Wener - dl r”"t 77

1
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. 566, 862 standard dwellings in the Tri-State Regi on.
2, ' Q Al right, Now, M* Wener, could you
3 |l cal cul ate fof_ us, using your planner's ability, the relation-
4 | shi p between 566, 000 dwel | ing units occupi ed by | ower income
> ! fanilies and 633,000, roughly 630,000 total substandard
6 ' units as defined by that study?
/ §A The substandard dwellings are 89 percent, 89,S
8 percent of the 633, 000. |
49 0 So, M. Wener, does the study indicate
0 of the total, of the region's total siibsfeandard units aboret M
| 80, as defined by that study, about 89 percent usiagﬁhm
12l one substandard criteria whi ch, incidentally, for thq
131 record, M, Wener, they separate out overcrowded uhi ts, 7"
14| substandard units, —
15 MR MQ MPSEYs (bjection. | think
16 M* Frizell is testifying.
o MR FRIZELL: 1'Il ask him
18 0 Do they have different standards of
19,_%-QhOUSi-n9-d,ef-i ’_ci ency identified in the study, M. wener?
20 : . Yei } they do.
21 ¥ Wat are the different standards of
22 housi‘ngmde.fi ci ency?
23 A Itoey break out substandard dwellings, which is
24 defined as containing certain physical deficiencies and
> over crowded dwel | i ngs and then what they call cost
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0 Ckay. What | asked you before had nothing%

to dowith either the overcrowded dwel lings or the cost

| mbal anced dwel | ings, is that correct?
A | was looking at the figure for substandard
dwel I'ings occupied by |ower income househol ds.
0. Al right. So that the relationship that
you indicated before is the relationship of strictly sub-

standard dwelling units occupied by lower income fanilies

'to substandard dwelling units in the entire population* is

A Yes. That's the ratio that T calculated.% o
MR FRIZELL: | have no other cruestions.
THE COURT: Let ne have M. Frizell's
book. If | pledge ny attendant's life on this,
can we copy it in case we have any need for it?
1 would like to have one. | have not been able
to get one either. |
(Informal discussion outside the record.)

T iy

=g ;,]k THE COURT: Any other plaintiff's

All right, M. Mdtnssey.
CROSS- EXAM NATI ON BY MR. McGd MPSEY:
Q M. Wener, wy name is MG npsey and |

. represent the town?*
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A Yes.

ﬁ%:-' Q | had sone questions to ask about your

-background. ~You indicated that you had worked in behal f

of sone'deVeiopers as an expert in the olanninc? field, is
that correct?
A Yes.

Q Have you worked in behalf of a nunicipality
In the planning field?
A Yes.

0 Ckay. Did you prepare a zoning ordinance |

or assist in preparing a zoning ordinance for a municipalif

A Portions of a zoning ordinance, yes. :‘é;fj‘

Q There was one, was it, one zoniﬁéiﬁéﬁnaﬁcd:
A Yes.

Q Any others that you worked for a nunici pal -

ity in preparing other than that one?
A Not that | recall.
Q Al right. Have you ever worked for a

nuni cipality in preparing for a master plan?

they were | and use studies of the type that woul d be
included in the nmaster plan docunent.

0 Do you have a statistical background
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yourself, sir, in the course of your studies?

A Certainly in the course of ny studies | have

‘taken statistics.

0 You testified earlier about the nedi an

ratio factor or, | think you called it, the wealth factor

in the Leman formula or consensus formula, is that correct,

sir?
A Yes.

0 Al ricrht. You also testified about tha

Court's opinion in the warren decision or the AI\/GdeC| si on,-

|sthat correct, sir? Ddyou talk about that forrrula

derived fromthat opinion? ’\ CoEE
A Yes.
Q The opinion, does it not, describes on

page 23 of it how the nedian or wealth factor is derived?
Do you have a copy of the opinion?
A Yes, | do.

THE COURT: Referring to the unpublished
) pgjpion?

MR Md MPSEY: Yes, | am

¢*‘x
LA \l* THE COURT? At Page 237
- eV

: »*"
MR McGIMPSEY: |'msorry, Your Honor.
THE COURT: No, no. I'monly ki dding.

It may remain that ~ay. Wo knows? Al though

it's one of the nost published inthis State.
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We*ve given out a couple hundred, of then, T
guess.

MK. McGIMPSEY: |'ve rrot one of them
myself.

THE COUFT: M assignnment Judge says
It looks like it's worth caper to light his
fireplace. kay.

BY MR MA@ MPSEY:

Q O top of nage 23, the first three

nunber ed par agr aphs, does that det @i n@how to get t he

nmedian ratio? Does that set forth the steps that you USCF -

A Yes, it does.

0 Sir, is that a correct descriptioh of
the steps as called for in the consensus formila or the
Lerman formula as it's known? It's the same formula | am
tal ki ng about ?

A Yes, | believe it is. | don't know the report
specifies howto identify the nmedian incone or the region,

but this is the one with the val ues.

2§’? o

23
24

25

N @*I Al right. | just wanted to ask you some

e A

hov'{/'y;éu g"'et. the nedian incone for the region. |Is that

correct, sir?
A That's correct.

Q Ckay. Wiether that be the el even-county
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| region or the prospective county*s region, isn't that
correct?
A *  Right.
Q How, the first sentence says that you
! should mul tiply the medi an income for each county times th«
llnunber of households in this county, thereby producing your
gross county income. Is that a correct statement of what
LIt says?
A Yes.
- THE COURT: It's.not a correct way of

saying it, but it's a correct statement. You ..

don't nultiply times, they tell me. You nﬂltipjy?
. ‘ ;0
MR. McGI MPSEY: Yes, Your Honor.
THE COURT: All the critics have come
out of the woodwork, let me tell you.
Q ~But let me ask you thist Froma |
mat hematical and statistical basis is it true that if you

nultlply a median times the number of vacancies in a

fVédﬂﬂi: a distribution, that you'll get a tota

{N<L§g, g,thﬁ;nedlan? I's that true mathematically?
A ol

0O Pardon?
A No.

Q As a matter of fact, a median is a centra
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parameter that's used. That's the termthat's used *or

statistics?.
A It's the m dpoint.
Q Yes. But itfs a type of average or

central paraneter that is a representative of the entire

~distribution that you have in a statistical outlay, isn't

that correct?

A I[t's a mdpoint of distribution,

| Q Isn'"t the nmedian determ ned by the fact
that if you have an even nunber of observations in nal-

di stribution* you look for the two that are in t he- n1dd|e‘
of that distribution and split a line in between thenwand
that's what you get for the nedian. Am1 correct on that?“
A Yes.

Q ‘ If you have an odd nuinber of observations
in the distribution observations, you take the one that's
in theraiddleand you use that one as a nmedian. Am
correct on that?

A, Right.

The median itself is nerely a representa-

observatlons to the left and 50 percent observations to
its right. AmIl correct on that, sir?
A ['m not sure about what you nean by "to the left”

and "to the right.”

5




- FORM SEL 6402

PENGAD CO., BAYONNE., N.J. 07002

10

12

13

14

15

16

17

Wener - cress \ 35
MR. MG MPSEY: W don't have anyt hing
towite on?
THE COURT: Sure. There shoul d be

pévper behi nd t hat, sone narkers.

Tnis is not the pl anner.

MR Md MPSEY: How do you open this
thing? There you are.

THE CQUOT: It's M. Chadw ck we have

to be very careful in case Mr. Chadfaidk has

! col or probl ens. SN
MR MQA MPSEY: He does, Your Honor.:

THE COURT: So does another planner.. . -
| just finished reading a transcript. The .
pl anner was color-blind. So we kept saying,
"It's the orange line." 1'mlooking at the
exhibits and it's green.

["'msorry. M. Chadw ck has the
sanme problem so we have to be conscious of

*IHE

R, MR FRIZELL: Why don't they pass a
m%—colorinq?

.,

THE COURT: | don't know.

BY MR. McGl MPSEY:

| 0 Let m© see if | can just draw what m ght

be a sinple distribution. |If we had a graph that |ooks
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| sonmething like this and there were observations that run

' like this, abell curve tyne of affair, wouldn't it be that

thé nedian»mbuld be, and let ne mark it "medi an," woul dn't
it be alinewhichto the left of it would be 50 percent,
half of the observations that are nade in the distribution

and to the right of it in a graph, sonething like this? The

- other 50 oercent would be on the right. Aml correct on

t hat ?

A Yes.

Q As a matter of fact, though there's ‘another}

kind of central paraneter count, an arithmatic nean, ién't
that correct?
A That's correct.

Q An arithmatic nean is the kind of thing
we used to call when we were kids as an average.
A Yes.

0 Like if you got a nunber of two, three,
three and two, you add themall up and di vi de by four and
you cone out wth an average, 2,5, if that all adds to 10

N e I
At R L ads

and’di vi dedis that riant?

AN flftlfds right.

. T LR

0 In an arithmati c nean you add the nunbers
of all the distributions, the values of all the observations
you make in the chart and divide by the nunber of observa-

tions, the frequency, in order to get to the arithnatic nean.
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Am| correct in that? kml not, sir?

Q And you can have the sanme median for two
different distributions, but have different arithnatic
nmeans. AmI| correct on that, sir?

A Yes.

0 For exanple, if the 50 percent of
observations all were clustered around the nedian on the
left, but you had a lot or a great deal on the right, far
to the right of the 50 percent of the observations here,
you woul d have a high arithmatic mean, wendii't yoti? Becéﬁééf
when you add all these nunbers up and divide by the
frequency you get a higher nunber than if you justi%éd tﬁéA;{'
bell curve. AmIl correct on that?

A It appears that the mean woul d be hi gher than the
medi an. Yes.

0 Yes. On different distributions, depending
upon where the frequencies are, you can have the same nedi an,

but a different value for the arithmatic nmean. Am|l right

So that the estimate on page 23, paragraph
2, fromthe top or the nunber two is mathematically invalid,
at least as to the first sentence. AmX correct on that,

sir?
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THE QATKT: You are referring to, now,
the statement which says, "ldentify the median
I ncone of each county"?

MR MTrIMPREM T n sorry, sir. | thought
| said the second sentence where it says, "Miltiply
the nmedi an incone for each county times thé& nm@r
of households in that county, thereby producing a
gross county incorme." You do not produce
necessarilv a gross county inconme. I'mcorrect in
that, aren't 17

No. | think the first gross county inoonfir-Jt* «O€N Y

' exactly what you are produci ng. No.

RN

0 Al right, thank you. Then there*» anot her
down t here. |
THE COURT: Let's not |eave we uninforned.
You produce a gross county nedi an incone? Wat
are you produci ng when you do that?
THF WTNESSs What you are producing is
a figure which —I'"mnot sure what you call it.

Lo

# MK. MEEEY] Wuldn't that be the nedian

olnty i ncome?

MR MdAMSEY? |f the Court please,
|'ve got an answer. But |'m stopping and
counsel 's testifying.

THE COURT: Yes. | agree.
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MR MSIMPSEY: May | ask one question?

THF couBTd Are vou <oing to pursue this

i ne?
M. MHMPSEV: Yes, | will, if | may,
Judge.
BY m Md MPSEY-,
0 In other words, nmedian tines the frequency

does it?
A It gives you an indication of the relatlng naltfe' . &'
based on a isedian in that county, based on the nedlan nﬂrm e
than on the average. %en | say "wealth," | nean.tota
weal th, including —what it really is, | think the i*nt
way to describe it, would be a wei ghted, a conponent of a |
wei ghted average. That's really what it is,

0 Vel |, then what you are saying is the
stat ement producing a gross'county i ncone is incorrect, but
what it may be giving you is the-first step of a weighted
An1|gcorrect on that?

Inthis case you are trying to establish

:anean of the nedian incones for the counties

in the reglon

0o . But, now, it says the next sentence down,

and Judge, | av goingtotiethisin, sol think I am

ski ppi ng sonet hing, the next sentence down says, "Aggregate
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all of the gross county incones and divide that figure by
theftoLaL‘nunber of households in the region to obtain the

| regi onal ‘nedi an i ncone.

Now, that's not mathenatically valid either

is it?
A Well, | don't knowif it's —1 think it's a valid
procedure.

0 Okay. But let me. I
A | don't know if that correctly uses the proper

terms that one would want to use if one is going tobe = **'}

preci se* T

el

0 If one is going to be preci se, what ybu

- TS

do when you aggregate all the county incones and divide by
t he nunber of househol ds and all those counties, you cone

up with an arithnetic nmean, don't you, an average?

A you cone up with a weighted average —
Q But it's not — excuse mes
A —of the county nedi an incones.

But you do not cone up with a nedi an,

i 'e‘;n

4*%<<f e wel ght ed average approxi mtes the median.
g Whoa, whoa* Just stick with the second
sentence* If | take a gross income from counties and divide
by the number of households, | don't come up with a median,

dol ?
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A The only way you establish a nedian is to go back
to the original source taken for the entire region and
toarrange it in order, in other words, fromthe poorest
househol d to the richest househol d and find the househol d
inthe taiddle, and that's not Possible to do wthotit the
origi nal census tapes.

0 Ckay, Now, |et raeask vou this questions

What you are really saying is that they don't corae up with

atrueisedian in this nedian factor that's descri bed here

on page 23. Aml right on that?
A That' s correct. They cone tip with a wei g&\esl
aver age. W
0 There's another way of doing it?
A Whi ch approxi nates a nedi an.
Q Let me ask you this? They coul d have

I nstead of taking the nedian fromeach county, they could
have done that, couldn't they, and weighted each of them
and put theminto a frequency distribution chart and drawn

a nedi an of the nedians, couldn't they? AmI| confusing you

MR. FRTZELLs Your Honor, can | object
o to.-the question? Thev coul d have done anyt hi ng
in the world. The question is whether or not,
A, what they did was reasonabl e and, B, what they

didn't do was nore reasonabl e.
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THE COOTT: Yes. But the question is
|l eading to that. If they could have done that,
t he next question is Wether that was reasonabl e.
But you confused me, so let's try it again.

BY MR. MG MPSEY:

0 Let nme try aaain.
A Yes. Thank you.
| 0 Let nme just do this: Tioey could have

instead come up with a nedian for each county. You can get

that easily enough, can't you, fromfch@Census Bureau?

A That's correct.

0 The popul ati on of each county iS~easinA‘
ascertainable, isn't it, fromthe census figures? X
A Yes.

0 So they could have conme up with a nmedi an

which gives thema figure. They could have wei ghted that
figure by the population that it is, the percentage of that
popul ation to the total popul ation of the region. They

could have tinmed that by that median of this county, and

2#"$&s£E coul dfhave come up with a final figure that they coul d

frat o»;th§5§i§tribution, couldn't they, for each county?

THE COURTt The median income data
that's available, available on the basis of
househol d popul ation or famly?

THE W TNESS: It's available for house-
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Cross 93 %
hol ds and famlies. But the consensus methodol ogy
uses househol d medi an incone.

THE COURT: Al right. But you would be
starting off, -just so I amclear, you would be
starting off wth househol d median income if y@
are going that way, forgettina famly for the
moment and for whatever difference that makes.

Now, you are suggesting, counsel, that you do what?
You take the median household incone and do what?
MR. MCS MPSEY? And weight it. Your .

Honor . ,i;"_:

THE COURT? Weight it how? 2 _

MR MG MPSEY? Meéll, |'msuggesting that
it could have been weighted for each county and
wei ghted by —what | nean by "weighting," is you
woul d take a ratio of the county's population to
the region's population and weight it that way,

You woul d do a weight factor times the median and

THE COURT: I'msorry. You would be
taking the county's population in relationship to
the region.

MR.- Ml MPSEY: Yes, Your Honor.
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TRE QON.T:  And derivincr what

MR. MeCTMPSFAr A ratio or percentage.
You woul d ta& that oercentacre —

THT QOP.T: Tjet's wake it sinple* Let°®s
suppose — | nean let's give ne an exanple. W
have a five-county region and County A represents

50 percent of the population. Its nedian incone

is $20,000 per household. GCkay. *?ow what do
we do with that county? ~f
MR MG M4 Wth $20,000 per house~

hold and with that being 50 percent of th’\> ‘

popul ation, you would cone UD with a nedi a"r'i‘f"fdr
that county.

THF COURT: Its population, now, its
t>opulation is 50 percent of the region, not its
househol d. Its popul ation, you are saying?

MR. McO MPSEY; You are saying its
THE COURT; | thought that'®© i#fia you

MR. MGIM&?5EY:  No.  What | "msaying
is as the nedian and nunber of househol ds over
the total households of the recrion —1I'm sorry,

Judae. Vou are riaht. | made a m stake by
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sayincr "monulatinn,®
THE GO Tt hil right, £o now von are

saying, let's "UDtls it has 50 nercent o* the

. households in the region.

MR, McNMPST*Aj  VZSe

THE COURT: kav. Then you are suggesting
what ? \What woul d vou do?

MR. McOTMPS?”: T woul drcive that a
wei ght of 50 percent and read out sSift,000 for
that. Then for each countT yon cam cone up wﬂth‘f,;
a wei ght ed nedi an and do t he sane thing,tefgf;ea e
distribution and draw a line and take a nédfﬁn‘

fromthat.

BY MR. McGIMPSET,;

O My question to you is wouldn't that be a

nor e reasonabl e raanner in which to determne a nedian for a

regi on of these counties?

THE COURT: ['msorry. T want to

understand it before the witness answers it.

y$mactual |y reduce the inedian i ncome by 50 percent?

‘viA§'in the world woul d you do that? Fhat woul d you

be acconpli shina?
MR. Mcd MPSEY: Because, Your Honor, it
woul d be a wei ght criven to the roedi anincone.

THE COURT? It should be the other way,
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shouldn't it?

Cs MR . McAYMPSFY?  You !Teen there shoul d be
~Wdoubling of |12
a THE COURT: Let's follow the scenario.
Let's put it tip on the board, so we can understand.
Let's work with four counties, so we can divide
this. Let's r>ut County A, B and C

MR. FRIZELL: Your Honor, don't we have

all the data available for real counties?

THE COURT: You know, why struwi e wi th <"

figures? Do you want to do it, counsel, 6f;t§;m*f
you want the witness to do it? | don't ca‘!?5ﬁﬂﬁfﬁlt‘
MR, Mc<?TMPSEY: | wouldn't m nd, Ydur
Honor ,
THE COURT: Ckay. So | can understand
what you are getting at. There may be soraethincr
profound here that I'mgoing to struggle with and

I'd rather see it. Let's put themup on the board.

County A* B, C and D and then assign sone conveni ent

i ncone figure to each.
MR. McQd MPSFY: Shall we say 10,000 for A?

THE COURT: All right. And then fifteen

MR. Mccl HPSEYJ Rcrht.

THF COURT: And twentv for C and twenty-
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five for o,

MR. McO MPSBY: Let nme ask hima question,
" if** might, if the Court nl ease.

TKE COURT: Sure.

| BY MR. HcG MPSEY;

0 Is there any way that vou woul d suggest
that those could be weighted in the fact that they are
popul ation, different populations? You as a Planner, is

there any way that is the noat reasonable in order to

wei ght those medians for each county? o 1;71“
A Yes. | s

Q How woul d you do it? ‘%;;gg¢
A It's the way that's described in the AMG deéf;idh'ffﬁ
on page»23'

0 Now, what would you do?
A The consensus fornulé.

0 \What woul d you_do to weight then? What

woul d you weight themif this was 50 percent?
THE COURT: Well, okay. We've got
wtﬁf@Q'of them now. | was aoina to suggest you
éssign to A 40 percent.
MB. McGI MPSEY: Yes, sir, Your Honor
THE COURT: And let's assign to the
ot hers each 30 percent, just to see what we are

wor ki ng out here. Now, | wonder —
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MR SEANBERCHIP.s | have to a hundred.
MR. FM ZFLLt A hundred thousand

popul ati on.

TAE COURT; | nean 20 each, 20 percent,
okay, 20 percent each. So now we have one county
that's twice as nmuch as anybody else in terns of
household. It's half of what anybody is in terns

of, well, it's half. 1t's nore than half, okay.

Now, what happens fromthis step, counsel? )mh§ff~nL

is it that you are suggesting?

MR MeG MPSEY: Well, * would soggM

to the Court that it would be best to meightwiheﬁyﬁ;,

and to take 10 percent each, give themeach a

wei ght that woul d have a wei ght of four, two, two
and two and the distributions. In other words,

t he distributions‘could be for each different.
factor here.

THE COURT: Well, tell me what it is that

, “are trying to acconplish, you were talking

mul ti plying before.

"f?@%" MR. McGIMPSKy; | was wrong, your Honor.

VWhat | amsaying is the distributions should be
such that it reflects the weighting, and the
wei ghting should be such that two observations

may be at 25,000. Mybe there should be for that
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two for 20,000, two for 15,00?), four for 10, 000,
put a distribution on it and draw a median from
It.

THE COUFTs Okay, would that not, is that
not the verv thincr that | discussed infch®AM
opinion or is it sonmething different that M.
Readi ng on behal f of Warren Townshi p suggested?
You know what | amreferring to?

MR. McGTMPSEY: | don't.

BY MR. M3 MPSEY:

?

0 | just read oage 23 and ny auestiehi{s*ﬁf;;;

is that what page 23 is nmeant to produce or is it séneth{ngi
di fferent? S
A I think it would produce the same figure. But in
order to confirmthat | would have to run through it. |
think it would produce the sane figure as the procedure that
t he consensus net hodol ogy adoots.

THE COURT: What woul d produce the sane
figure?
T ** *  THEWTNESS: VeI, his weighted —
| THE COURT: The four, two, two and two?
THE W TNESS: Yes, sounds like it. But
maybe it would be nore clear for nme if you actually
didit.

Q Wel |, supposing if you had on the bottom

|




- FORM SEL 6402

PENGAD €O., BAYONNE, N.J. 07002

IWener - cr.is 100
Llline the finire of 10,000 — no. That woul d be the mdi an.
2 . MR. UUTT; Excuse n& Judge. Is that
3 10, 000 incone *iaures or househol d?

4 THE COURTt  VGS, i ncone.

° MR. WOLP50WN For househol d medi an

° Incoine for household in the Comty A?

! VR RUTT:  Tncome.

8 0 Shat you woul d do, would you not, woul d

) be to show that 10,000 woul d have the nuinber of four, is

10 % that correct? Fifteen wom d have a nunfcer of two. . Twenty
1 t housand woul d have a nuinber of two and 28;Q6© vvould have

12| a nuinber of two, Wow, the median would actual y b@b<<t$f©«m
13 $10, 000 and $15, 000, am T correct, because that would

14 separate the nunber of distributions on each side? You would
B | have five that areiover fifteen or over twelve and a half

16 | thousand dol lars and five that are under. Isn't t.hat what
171 a nedian is?

18 A I"'mstill a little confused. Can | |abel the

v access or put a scale?

2“ ; MR. WOLFSON: Chart themout, Al.

2 Xa"t pt her wor ds, what's the X access and what's t he
2 [

2 0 You woul d have a nuniber of four here and
+ $10, 000, is that correct? You' d have four observations that'
25. are wei ghted that way, and you' d have a nuiriber of six. You
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1' woul d have, in other words, what | amsaying to vou is |
2 | woul daVt you have ai x observations at 15,000 or |ess, and T
3 iif'y0u weighted it forty observations at twenty or nore?
490 A Wiat woul d be the end result?
5 Q Wuldn't the median in the distribution
6 ;I such as that be twelve and a hal f?
7 | MR LII\I\USj It woul d be over fifteen.
8 THE COURT: Let's assune that for a
9 | second and let's get the total picture. Howwould
10 you then develop th@relationship with thic town, %
1 keeping in mnd what the median incone ch\M$M a
= ratio? Now, how would vou get the town |mothe
13 picture? Would you then take the town's mﬂjd| a;f.;%
14 income and multiply it times its househol ds?
1 MR. McGI MPSEy: W, Your Honor. You
16 woul d simply comoare the town's median over the
a region's median.
18 THE COURT? But not introducing the town's?
1° 4 MR. McGl MPSEY: Ko, Your Honor, because
2(,“* B &town Is not to be weighted. The town is the
?1 | . t0Wﬂ is the town, that's all it is. You are not
22 tél k| ng about different towns, now. You are
23 tal ki ng about one town, so you don't have to do
24 an averaging. ™ou don't have to find out what the
2, median is for the six counties or seven counties or

L )
xid
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five counties or three counties, whatever you
want. So then you would take the town's nedian

: _mypgég the region's nedian, which are two different

oy, fftatians.

THE COURT? Well, it's the town's median
against the region's weighted nmedian, isn't it?

MR. MCGI MPSEYJ That's correct.

TFF COURTs Okay. So you would not be
conparing apples and apples? you woul d have appl es
and oranges.

MR. MG MPSEYs No, Your Honor, It.is -

the town's median over the median of the wgighted‘ fg
medi ans of the county. | suggest to you, if the o
Court please — | don't mean to interrupt you.
THE COURT: The region's median has been
altered by the household numbers. Thé town's
has not. Is that true?
MR. McGl MPSEYi  That's absolutely true.

THE COURTi  Okay. Now, let's assume we

Ai*fﬁ&@ﬁhim we have here. Wouldn't the town with a
%;k?hiéyer medi an income be more injured by this result
thén the present procedure?

MR. McGl MPSEYs M ght, might not, Your
Honor. | don't know how the figures are going to

come out. These are just hypothetical figures. |
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don't know how they are croing to cowe out. It
depends on what counties you are not nicking and ;
V\;hat counties vou nick. Tt deoends what the |
figures are for them But | am sinply asking the
witness‘if that wouldn't b© more reasonably

mat hematical from a mathematical viewpoint other

than what's 3tated on nage 23 of the ooinion.

Q | guess that'sray aueation to you,

I'mstill trying to understand exactly what we've |
MR. McGI MPSEY: Okay. I'Il go Gt*.i'Mem— *4

Honor . E

THE COURT: You are going to try this
with Hr. Chadw ck?

MR Mcd MPSEY: Yes, Your Honor, or
Dr. Burchell.

THE COURT: Ckay, fine. | didn't take

any notes on it, because | don't clearly under-

ol
4d where you are. | would like to try it

, SO0 | do under st and.

MR FRZHt.5 Your Honor, | would Iike
it too. | would, however, prefer if we could get
awitten report of some kind fromwhoever is going

to testify explaining the nethodol ogy, so we can
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examne it rather than TO throuah it in Court
like this.

THE CO.™: T«ell, it'5 a little — |
can't require that, but it mght be hel pful s©
we can all be on the sane wave |ength.

MR, TJINNUS: It's a. probl emof the
question, because the rruestion is does the
devel opnent of the nethodol o*? work out and, if
sb, it would be necessary for the Plaintiffs to
show it at this point. |If they don't have»>‘t’i:u'4,i

met hodol ogy worked out, that's one thing. @fe i

if they have this whole scenario to the p.(?)flft_f

&

a report or a sketch or even sonme nunbers V\Hea®
| ook at, it m ght be nost informitive for counsel
and the Court to review then this evening.

MR. McO MPSFY; Your Honor, | don't have
themright now M question to this expert is
as to whether or not the fornula, basically as to

~ whether or not the present formula as stated in

fitsfi 23 is mathematically valid. | think he's

teawer ed that.

E THE COURT; Let nme sav to you on that
point that | think wi thout even the w tness
answering it, it seens to nme that in a pure sense

you are absolutely right. Wat the second itemon
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page 23 says is in a very pure sense you are not

producing a county acrcireaate Hedian inconme, but you

&grﬁ produci ng a gross agcrrecrate of the medi an
incone times one household's to create a relation-
ship between that and the gross aggregate in the
muni ci pality. | think froma purely statistical
mat hemat i cal standpoint that has been testified to,

so | would recognize that. |If there is a better

way of doing it, then |I would ask you to go forward |

on that,
-MR  MH MPSEY: My | ask a question,

Judge? You have ne at a di sadvant age. I'-v'm'no,t.«

PR

privy to any other cases that have cone before.ua.- |

If the Court is going to take in other testinony
fromother cases outside here, | would like to
know. | say that respectfully. | would like to
know what it is, take judicial notice or in any
way that the Court's going to do it. But | would

like to knowwhat it is, so that | may better be

,

Mred to guestion it. o,
T™E CQV'R'S Well, what is in this opinion

is the aggregate of the testinony in the Warren
Townshi p case and that which occurred in the U ban
League case. O course the Court's opinion in

Mount Laurel 11 contenplates that the trial Judge

105
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i ,Eﬁk better method, | would like to know. What |

i's supposed to develbp exr™ertise through the cases
that conme before them so T have the obligation ;
to assinmlate as much expert testinony as 1 can.

| Now, what is in on page 23 represents
the testinmony principally in the Warren case, as
| recall it, as to howthis factor works, and there

is nothing that | recall in the consensus report

whi ch spells out how you go about identifying this

medi an income relationship. So when | visualized

it on page 23 it was based upon the teStiﬁﬁthﬁéfbﬁég

me in this case. s

MR, MG HPSBY:  Yes, Your Honor. *%

THE COURTS | think that, as | understands |
the statement that |'ve made at page 23, the manner
in which the consensus group derived this relation-
ship was as | just verbalized it, so that it's
either, | believe it to be a correct statement of
the consensus met hodol ogy.

But what |'msaying to you is I'm not

-@%ﬂ%th&thatit'snemmsmilycowect I'f there

was trying to clarify fromyour standpoint was nmy
understanding of my own | anguage, that it's intended
to create a relationship between the gross aggregate

medi an income of the region to the municipality,
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understanding that it's not a true median, that

it is not a true median. The fact that it was not

a true median was testified to as not being the i
rel evant issue. Because as to all municipalities |
it.would have generally the same effect. It would
show some relationship as between Municipality A
whi ch was at a hundred percent of median,

Muni ci-pality B which was at eioht-five and Munici -
pality C which was a hundred twenty-five. So that
it really didn't make any difference whether it was |

a statistically true median or an averag® aggregate“

median. | don't know if that makes any eense to
vou.

MR. MeGI MPSEYi | don't understand the
termnology of an average aggregate median. |'ve

never heard the terra "aggregate median."

THE COURTs Well, average, perhaps |
shoul dn't have said, buf aggregate medi an was meant
to display the weighted agcjreaate of the county by
kiplying the median income tisies the househol ds
qudoing the same thing to get that number for the
’eeéion and then seeing what relationship a
muni ci pality had by utilizing the same procedure

in the municipality. There was a suggestion made

by an expert for Warren Township which is embodied
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in an opinion. Re testified wwth M. Chadw ck
present, so vou can discuss that with him that
=it coul d be cal cul ated in another fashion.

MR MCl MPSEY: Yes, V,,r Honor.
THE COURT: | don't think it's the sane

thing you are talkincr about. In fact, I'mauite

sure it's not and that's on paae 57 of the opinion,
'But | call that to your attention, so when we get
to it you wll be aware of it.
MR. MG MPSEY; = Thank you. Judge, . .
BY MR. MG MPSEY:

Q Now, letraeask you a question, It-1

might, about the growth area factor, if | may, sir*f-‘if?"'i,;-.‘;“'
A Yes. |
THE COURT: Mr. Prizell, apparently
some pages are missing fromyour report.
THE COURT ATTENDANT: The back side of
the page is blank, for instance, 18, | think.
THE COURT: Thirty-two.
THE COURT ATTENDANT?  Eighteen.

Fa i%’ 4 j‘ﬁ‘; 3 ‘i:.

THE COURT: It's probably not m ssing*
tup COURT ATTENDANT: It's not missing.
There is just nothing on it.

MR. PRI ZELL: The end of the chapter

THE COURT: Okay, thank you.

|
3
!
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Al'l right, wherever you pick a
o _...convenient break ti»e.
j - 3 MR. MCGTMPSEYJ This would be a good
time.
THE COURT: Okay. Let's take fifteen
m nut es.
| think there should be a rule against

doinrr those kinds of things at three o'clock in

the afternoon. Let's 6a those in the morning.

(I'nformal discussion outside the racord.)

(Whereupon, a short recess was tgﬁapif )

THE COURT:  Okay. |
MR. MGl MPSEY: Thank you, Your Hgnorj
BY MR. MGl MPSEY
Q | just have a couple more questions, if
| mght, to ask you about that median factor. Wen you had
come to the conclusion that a median, a high median in a
township is a presunption in your opinion that there's been

exclusionary zoning, is that correct, —

3 e fﬂ{ ;,:; e :“‘:i"‘"-.-\:{m .
’%H?; "F." fe«» There's a stroncr correlation.

e

‘ j;QQQ; —is that based upon your experience?

0 But your experience is limted with
respect to zoning ordinances? just the production of one

zoning ordinance and no master plans. Am | correct on that?
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A No.

0 Ckay. You' ve h® ot her experiences wth
zoni ng or di nances?

A Yea.

0 Tn New Jersey?

relation to the particular characteristics of the comunity,

f
s
|
A |'ve anal vzed many, nany zonincr ordinances in {
|

and that's nmainly where |I've forned ny opinion as to this
correlation, by lookincr at the land use regulations in
relation to the popul ati on characteristics and the housi ng 1
type avail able. Thereis avery, very strong correl ation* IfR
0 You are not particularly fanmliar with "
Frankl i n Townshi p's characteristics or its history, are you’.;)‘-‘
A Ho. | don't have a long history. | know what
|"ve read in the master plans, the expert reports, what |
have seen by driving around.

0 You' ve only driven around Franklin Township

as of August 9th a fewtines, aml correct?

MR FR ZELL: Your Honor.
MR Md MPSEYs Excuse ne.
MR FRI ZBLL: | was going to object, but
there is no question. He answered.
MR MdMSEY: I|'msorry.

0 One other question, if | mght, with
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respect to prospective need, there first has to be chosen

, at‘bégi‘nni ng- poi nt fromwhich to neasure the region. Am]

correct on\ t tiat?

A Thélt' S correct.

Q In your report you sel ected a geographical g
what you call the geographical center of the town. Aml
correct on that?

A VW ran it both ways. W ran it fromthe geographi cal

center or the approximate geographical center and we al so ran
it fromthe nunicipal building.

Q You didn't aay that in your ini tlal mpo
t hough, did' you? ' £ K2 f A o)
A | don't recall whether we stated what the' st'al.rti ng"":: “
poi nt was.

0 Ddn't you attach a map to your initial

report or your report to us? Excuse me. M partner just
handed up to me a map. You showed bot h the nuni ci pal

bui | di ng and the geographical center, so 1 will wthdrawthe

4"*’4 MR. MEZEY: For the record, | think
' H"|*4*L "A*i'l*

we should clarify the map was presented at

deposition and it was not part of the report.

THE WTNESS: That's correct.

MR MQAd MPSEY: Excuse ne?
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MR. MEZEYs The nmap was nresented at
deposition. It was not part of the report. X
’Mithat, because H s Honor does not have t he
‘ nﬁp'at this point.
THE GP.T: Yes. | thought naybe you

wer e hi di ng sonet hing frow *ne.

MR MnxMPSF?5 Thank vou, Frank.
BY MR. McGXMPSEY:

0 Wth respect to the beginning point, the
Varren decision calls for a residential-comercial c@n for o
the first or the preferredbegi nni ng poi nt* Xamevanmnef s \/
on that, am X not?
A Yes.

0 How, Franklin Township has its popul ation
| evel based to the north of the nunicipal center, Amt
correct on that?

© MR FR XZHL: Your Honor, could X object
to the question? -

| really don't know. X don"t know the Township

be able to draw t hat concl usi on*

:'(',l “

AET ARy AfT kay. Do you know the Township wel |
1= 5 s o A | | |
enough to draw a conclusion as to where if any there is a

coraaercial concentrati on?
A X know of several coiranercial concentrations.

Q Do you know of all the commerci al
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concentrations in the town? Tra not suggesting you have to.
A | don't think so, | know the ones |'ve seen.

| 0 Thank you. Let me ask you this question

about the figure that He get for the nrespective need

calculations, that is to say, the figure of, | think you said
It was, 61,096,
A Are you —
Q | just want to ask you a question about
it. I'masking you a question.
A I'mto assunme this is the figure wthout ghegking;jf
0 Let ne ask you this: Is that th«[‘fig@h‘éégf

that you used in waking your calculation for prospgctive B
need? )
A Ckay. Let me check that,

0 Oh, sure. Those are available to you.
Take your tine.
A Yes, That's the regional |ower incone housing
need to 1990.

Al right. That was based in the Lerman

¥ correct, on an average taken between the

AL RS

"

oyAV*MJJignVBIoped fromthe econom ¢ analysis and from
‘ab oy R 3.:;‘

the cohort method. Is that how you get that figure?

A Yes. It's taken fromthe, actually, the consensus

report itself, the April 2nd report which uses the ODEA

popul ation projections and the headship rates prepared by
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preparedbyathe Bureau of Census of the State's popul ation

CUPR.

AQ Ckay. How, which one of those, if either
'onVe of those, is called the cohort method on projection?
A There's an econom c denographic and there's a
cohort. | forget exactly what it's? called, but are you
aski ng ne which is which?

0 VWll, there are two. One is cohort and one

iIs economc, aml| correct?

A There are two, that®s correct* Desnographic cohort
is actually the nane of the item Ve
0 In arriving at that figure the Lemm :

formul a averages the two as one of the steps in arriv}.ng '7%}{%.-,'
at that figure? B
A They average the two steps of projections, yes.

Q Now, you indicated, | think, on direct
testinmony that that average seens reliable based upon dat a,
whi ch you have received fromCOFAw thin as |ate as July of
'83. AmI correct on that?

A | believe so. | think 1 testified as to an estinmate
gt e

Q Ckay. That was the State's popul ation
that nmatched up pretty close to what the projection was by
the average of the two nethods, aml| correct?

A Yes. W are approxinately on target.
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Q Aut isn't it also rrossible through (CEA
to break dovn the State's retaliation into counties? In

t‘other words, doesn't that save information come out for

county bases from 0D3A?

A You mean population estimates bv coUnty?
0] Y es.
A Yes
@) Have you made a study using the county

projections for the specific regions gnd coi «<nared t hose
figures with the Lerraan fornula fimuare?
A No. | don't think they have any figures, dfy
estimates nore recent than 1982. L
o] Okay.
A So the census was the nore recent estimte, but
| haven't made that study,; no.
0 All riaht. But the census was for State-
wi de as opposed to county-wi de?
A The census did not break it down into counties.
Yes. Just to make it clear, but there are
T 0j € ?ions on a year-by-year basis that are broken
E:hties up through Jufy of "82. AmI correct
'dh t hat ? |
A" They are estinmates, not projections.
Q Al right.

A Yes.
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Q Now, you agree that the Mount Laurel 11
deci si on requi res wore weight be given to the enpl oyrment
factors or grrpl oynent factor than the other factors, do you
not , by'the"iuse of the word "substantial"?

A Wien you say "nore," you mean —

0 More wei ght than the others.
A —nore than 50 percent?

Q Vell, nore than *?hat the others woul d
have*

A Depends on what the others @® and her* many et.hagggn
there are. '. A o

0 Ckay.

A Are we tal king about the consensus net hod@dcj rf’P ”

Q Yes, | am Let nme ask you this* In the
consensus net hodology in order to get reallocated need you
use three factors in there, don't you?

A For reall ocati hg the present need, yes.

0 t'he one is the jobs and the second is the
}grgwt_h a_rvga&{ati 0. The third is the median rati o about
wt;ich w 1b||ked earlier, isn't that right?

Q Isn't it your opinion that the jobs ratio
shoul d have nore wei ght than the other two, in other words,
each of the two at least individually according to Munt
Laurel [17?
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| and that nmeets ny own kind, nmakes ne feel confortable with

'the factors as set forth. Aside fromthe fact that it's

vindirectly reflected in the wealth factor al so because of the

housi ng?
A | don't recall talking about the income factor as
 §?§?$ié§t£pngf past zoning practices. | don't recall whethe’r

ff;qéhtﬁopéq;that it also reflects the, you know, ability of

Wener - cr 53 . 117

A T think that a substantial weiaht should be driven

'to It, to enploynent considerations, but | don't know what

that neans, that it has to necessarily have nore weight. I'd§

say no one of the three woul d be TOre substantial in ny nindq

really, it really is also reflected in the jobs factors and !
%
way in which the wealth factor is cal cul at ed.

0 | thought you said that the wealth -factor,
isn't that the nedian factor vou are tal king about?. o
A Yes. |I'mtalking about the medi an factor téﬂtﬁt:
right. -

O Ddn't you testify the median factor had
two derived routes. One was the presunption of exclusivity.

That was the first one, didn't you say, and the second one

was the ability to pay for |ow income and noderate incone

residents to pay for whatever they may have to pay for.
0 Wl |, are you sayina that the nedian incomre
is areflection of the jobs in the town?

A Wb. Do you nmean the median incone factor?
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0 Yes.

A When | have been calliner the wealth factor.

i Certainly because of the way in which that factor is

calculated there is a definite influence which the enol oy-

ment factor exerts on the wealth factor. |f the enpl oynent

factor and the growth area factor were zero or close to
jl zero and the nedian incone in the town was three tines the

1
| regional nedian inconme, wouldn't nmatter. The wealth factor

-

consensus et hodol ogy uses, which is the ratio, the"
I muni cipality's househol d i ncome to the regi onal househol d
i ncone, nedi an househol d i ncone multiplied by the average
of the other allocation factors.
0 So the total figure that you get is what
you tal k about, the total factor that you get?
A‘,. - Thgt's what | amtal ki ng about.

That's what you are tal king about.

i throughAthat process and saying that that reflects to some

extent what the other two factors are because of the way
inwhich it's derived.

Q Well, the job factor is given one-third

§j W ener - cr-33 113

' would still be zero.

!I 0 Your definition of wealth factor is the
medi an factor plus sonething el se? *
A No. It's the ratio. [It's the definition.tbat thdj{P

S




FORM SEL 6402

PENGAD CO., BAYONNE. N.J. 07002 -

10 |

12

13 -

14

15

16

17

18

19

20

21.

22

23

24

25

;A Yes, | do.

- have inore than one-third wei aht ?

,’Laure‘uldl I,I"; |© your know edge, with the word "siabstantial®

next taf £

*lener . criss 119

wei ght in deriving that final factor, isn't it?

A ~You'd end up with having nore than that one-third

wei ght . }
0 You think it ends up having nore than one-

third wei ght?

0 How about the growth factor? Does that

A ~ Yes, it &XS.
Q How about the nedian factor?
A Medi an i ncome ends up having | ess than one-‘t‘h‘i rd . |

weight in terns of its influence on the final aIIocafion *&
fact.or because of the way that the wealth factor is derived. |
0 So that the present reallocated need, you
have a growh factor and a jobs factor with equal wei ght,
am| correct?
A Yes.
0 There's nowhere or let ne ask you this:

I's there anywhere the growh factor is nmentioned in Munt

PR
N "

MR WOLFSON:  Your Honor, can he repeat
the Question? I'mnot sure | heard that right.
THE COURT: Al right.

(The question referred to was read by
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the Reporter.)
MR F TfFLL; YGoT Honor, could T beer
the question? | don't knowwhat that's probative
~of,. | nean "the word 'substantial® next to the"
word, that sounds |ike sone kind of word search.
MR, WLFSON: That's a |exicon search.

THE COURTJ |f the wi tness understands

it, he can answer.
A Not to ny knowl edge, not to ny recollection.
0 Thank you. There's also in the Lernan

formula a .20 fact or of which we spoke, raallocatioa factor"‘;;'g_

¥

is that correct, .20 factor? /\
A Yes. 1,02 is actually the factor that you awply.
Q Al right. [It's an addition of 20 percent

onto these other factors?
A Yes.

Q That 20 percent can® froma 1978 study
by the Departnment of GCommunity Af-f airs of New Jersey?

A That was the one exanpl e that the consensus group

>\Q£1 % That's not ny question. | asked you did
that ::or{refrom t hat ? |
A | think that was the ngj br basi s, but there are

al so sone ot her opi nions ventured by Planners which alter-

nately indicated 20 percent was not appropriate based on
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their personal experience with the need for reallocation
' Q "7as there any other data that was intro-
duced to substantiate that factor?
A Hot to my recollection
0 That data was on vacant devel opable |and,
that data of 1978? Was that reallocation of vacant
devel opabl e | and?
A No. It was reallocation of fair share housing
units based on —
Q Based on what ?
A —inadequate supply of land in the particaalar£ ~‘"f-¥a
muni ci palities. | “
0 It had nothing to do with what was in thén.
growt h area and what was not in the growh area of the
State Devel opment Guide Plan. AmT correct on that?
A That's correct.
0 Ckay; Didn't you testify this norning
that the growth area factor was used instead of a question

of using a factor based on vacant devel opable |and, because

‘tto only thihg that you had on vacant devel opable |and was

Edhis;13ZSijA report? Is that what you said this morning?

A Yes. That was the essence of the rationale.
Q So that it was felt that basically this
1978 data was unreliable and outdated, isn't that right?

A Which data are you referring to?




- FORM SEL 6402

PENGAD CO,, BAYONNE., N.J. 07002

10

12
13
14
15
16
17
18

19

23
24

25

‘W ener -

21 ||

20 | e

ccc-sa 122

0 The 1973 reall ocation, Departnent of

“sp@unuy .affairs dat a.

MR rR ZELL: ‘Your Honor, X don't think
that answers M. MG npsey's questi on.

THE COURT: W are tal king about vacant
devel opabl e | and dat a?

MR, Mcd MPSEY: Yes.

THE COURT: M understandi ng, that's not
1978 data, so wa better get it clear. »

MR MAMSEYT 1 thought he just-tentifl*6
it was. e LY
THE OCOURT: The HAR report is "2t 2! :""fbAm
data by prior testinony before ne is nmuch carl i e”\l'-
in the seventies, but | think we better clarify
that and see if what | have been inforned is
correct.

THE WTNESS:. | believe you are correct

inthat. | think the actual figures that are given

in the 1978 housing allocation report are said to

y the reporter current 1975-*7€, but ba“ed on

ugj,al phot os, whi ch date back to, | believe, |f72.

22 | They attenpted, | think, to update the infornation

on those aerial photos to 1975-*76, That's ny

under st andi ng.

THE COURT: The shane of all of this, |
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understand they can overfly the State in two
weeks and reproduce this data today with the
technol ogy that they have. The entire State
coul d be mapped on vacant devel opable |and shown

for the entire State.

MR. Med MPSEY-. Thank von, Judge.
THE COURT: But it hasn't happened. Maybe
one of the nunicipalities would do it or maybe the
League of Minicipalities.
MR. MG MPSSY: Yes, Jtidcre,
THE COURT: The mapping thereafter, |
“gather, would be nore difficult, but it could
actual |y be acconplished in that period of tine.
MR. MG MPSEY: In two weeks, Your Honor.
BY MR. McGI MPSEY:
| 0 My next question is in that 1978 report
at what rate of density did they ficrure out the devel opment
of the land that was available? Ws it at four to the acre?
Ar Yes{ | believe I mentioned that they assumed that

i

‘Hows vaAtmtwt | ower income households, |ower income housing

iéould be'pﬁéguced per acre of vacant devel opable |and.

Q Was it four total acres? | mean four,
four total developments or just four low income per acre?
A Four |ower income.

Q °kay, Let me ask you this question; Has
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there, to your know edge, has there been any data that has

| cone up with respect to particular cities as to whether or

not the brbjéction o* 1979 has borne out to be true?
A ~ Wi ch projection?

0 Well, for exanple, is it true in the 1978
report the Aty of Paterson was driven a zero vacancy | and
or zero |lands that coul d be devel oped, if vou know?

A | don't recall.

0 Do you know what Jersey Gty was given in
that 1978 report?

A | believe it was zero.

0 Ckay. Do you know if there's begﬁfany
devel oprment since 1978 in Jersey Gty of nem/unitS§-ﬂ
A | believe there's been redevel opnent.

0 Has there been any devel opnent of new
units? Do you know?

A Yes. | believe there has been.

Q Thank you. Now, wth resoect to indigenous

.need, did you testify this norning that the Census Bureau,

tJ>>'S’\"\;§;<}</‘\n\,/’;’\.reau used the terra “del api dated units" up to

I the céhSUsfgﬁd through the census of 19607?

A I believe they did. | think they nav have also —
yes. | believe they identified del api dated as a separate
category.

0 Then did you testify that after the 1960
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census they dropped It, because they felt it was too
,subjective and unreliable? |
A Wel |, they dropped the whole process of sanding
enumerators.out to look at housincr units, and they went to
a self-enumeration Process. But therelhad been studies by
the Census Bureau which indicate that the «ork assessments
made by the enumerators were, tended to vary widely in their
accuracy.
0 They were unreliable,, weren't they, because

they were too subjective?

A | believe that they were problematic Théﬁi%nrg '

better than nothincr, but they weren't, they had prﬁbiéwl%”’;gw
0 Didn't you testify this morning tha{ ydu'
made a study of the 1960 census, the listing of delapidated
housing and conpared it to the three factors that the t«erman
formula used in the '80 census? You found themto be
conparable and thereafter that validated the '80 census or

the Lerman formula?

A W#l 1, to be more accurate, when | was working —

Qjﬁf | -just want to know if you said that this
}dbrningh fi(ét, and then you can correct it if you like.

A Okay, yes. | think I did. *ut | think I'd like
to clarify that, if | may.

Q Go ahead, sir.

A The study was or the conparison T nmade was actually
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were us«SJAthe consensus formula to come up with an
- IR

~approxi-mate” of delapidated units. The number of units
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between an estimate of delanidated and deteriorating units

was based oil the surrogates that we used* | compared their
nunberé‘fbr 1970 to 1980. | don't think | ever compared
the 1960 figures.

0 you felt that validated the facts or the
steps that you used in the Lerman formula?
A It certainly showed that we were in the ball park,
| remember the numbers were, you kncmy oretty, pretty much
in the same range. This was, vou know, something | did Carilf]
on even before the consensus methodol ogy when | was workingﬁ;
on factors myself, ’

0 So you used figures that the Census Buread:‘
thought unreliable and changed in order to validate the
census data or the steps that were taken in the X ernan
formula with respect to indigenous need, isn't that correct?
A No. | think what | just expléined was they went
back after the 1970 census and used the surrogates, you

know, the physical deficiency surrogates, the same ones that

i

was fohghly:the same as the number | came ut> with, using
the same surrogates in 1980.
0 Well, all that goes to prove is that if

you use the same factors in 1980 and you use the same
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IUSed them;féF'1970 and conpared it with the term

+del apidated” in 19707 You feel that validates it, isn't

A It was.

Wiener _ rAg 127 !

factors in 1970, you are using the sane factors In '30 or

A Well, it indicates to !? that another fairly
reputabl e agency hai qone through the saTne process and had
come up with approximately the same fl-jures, although 1
recogni ze they are different years. There are, you know,
prbbable indications that the '"30 figures were slightly
hi gher and that, you know, these are the best estimtes
of the delapidated units. \What it shows is, you know, that
kind of estimate can b® repeated in 1950 and that mm1basica11%
come up with the same conclusions as the census did in 1970;?ﬁ
To me that's reassuring that you can repeat the sané_g&oceﬁail
and come out with, you know, essentially the same resUIts, |
you know, give or take some units to account for the
differences in the time *rame. To me that indicates that
we are on the right track

Q Let rve ask you this; what you are saying
s, am| correct, you are saying that you' ve gone dowh and

used the three factors the Lerman fornula did, and you've

t hat what you are sayincr?

0 Isn't that what you are saying?

A | can't renenber whether it was del api dated or
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di | api dated-deteriorating.

_Q ?ut then on the sane token that del anidated
whi ch we were using to validate the Lorman fornula 3ter>s is
something that the Census Bureau drowned, because it was too
subjective. It was too inaccurate and unreliable. Am|
correct on that?

A No* They dropped the process of sending Deople out
to establish households or | mean housing units that fell
into this category, They didn't establish and attenpt to get
| a number, getting a handle on this number through the UM
of surrogates. *u‘t 
Q Didn't they feel it was too unreliable? ) 1
Isn't that what you testified to this morning?

MR. FRIZELL: Your Honor, | object. |
think M. MCinmpsey is beating a dead horse here,
because he's trying to characterize the witness’
testimony differently, | think, fromwhat was very
clearly the use. We've heard hours of testimony
‘aboqt the use of surrogates. Now, we ére getting

7 gTCBS-exanined on a whole systemthat was drooped
;.  ;W|Hfm the 1960 census.

o MR McHTMPSEY: That's right.

MR. PHI Lt BOSI ANs  Your Honor, | would
object to M. Frizell's objection on the ground,

first of all, he testified quite differently. This
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. counters?
T 'm L WTNESS: Yes; enumerators.

*/- f MR HUTT: Tal ki ng about war mbodi es,

norning he specifically stated they dropped that
nmet hod, because the people with the experti se,
sone said all units were del api dated. Sone woul d
say none, depending on the particul ar census
involved. That's what he said. He didn't say
they thought results were unreliable at that tine,
but how they were taken.

THE COURT: Suppose we let the w tness
repeat hi s understanding of what occurred in
1960. R

There was an actual survey nade physimuy.:
is that right?

THE WTNESS: That's correcte

THE COURT: Now, what occurred thereafter?

THE WTNESS: Thereafter the Census Bureau
el imnpated the use of enumaratofs in the data

col l ection process.

THE COURT: That's a fancy definition for

aren't you?
THE COURT; I n sone cases that was
guestionable, kay.

And t her eaf_t er?
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THE W TNESS: And as part of that
transition they identified, they went throucrh a
process of identifying surrocrates to come up with
a reliable estinmate of del apidated units through
the use of these, of the forns which weren't
filled out by enumerators,
THE COURT: That was for the 1970 census?
THE W TNESS: That's for the '70 census.
THE COURT: 1<hat did the '70 census
utilize in these forms?
THE W TNESS:  Wll., it was the cafegories ﬁf
that we've used as surrogates. Inconplete
pl unbi ng, inadequate heating are the two | recall.
Subsequent to the '70 census they prepared a
report based on these surrogates which derived an
estimate of del api dated and deteriorated units
using the surrogates. | had the results of that
report and at one‘poinf | looked at the results in
order to confirmthat | was in the ball park in
jf: e 5ﬁﬁ%g the surrogates and applying themin the way
R_Iﬁgsed the surrogates and applied themto the '80
cén‘sus.
BY MR. MOl MPSEY;
0 How, with respect to plumbing, inadequate

plunibing and inadequate heating, have you done any studies
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or have you reviewed any studies or any data that indicates

that if a house has I nadequate plunbing it has anything el se

I nadequat e init?

A Yes,

0 Ckay. TTa study is that and what date
I's that?
A The first one is the results of this center report

that | just mentioned which uses the plunbing data to
estimate nunbers of del apidated units. Del api dat ed
deteriorating units, | think, is what they call th«i» 1
have the citation in the office if youwant. |If youwant,. -
| can provide youwith it. |

0 Wiat study? You don't have it? You don' k

know what the study is?

A This is the consensus study done subsequent to the
' 70 census.
0 So that you are saying that the census

study —whi ch census study, the 1980 study?

A ~HO,_ It was done, | think, around 1974 after they

: Sk o
had the" 8%ti|&year results which they used to estinate

Lot

' del api dat iédfdet eriorating units.

0 So you are telling nme that the 1974 study
of the 1970 census indicates that in 1970 if you had bad
pl unbi ng you had sonet hing el se wong with your house?

MR. MEZEY: Your Honor, | think the




FORM SEL 6402

PENGAD CO., BAYONNE., N.J. 07002 -

10
11
12
13
14
15
16
17
18
19
20
21

22

- 23

24

25

" 7ianer - c. "3 [\V'!

w tness wasn't through with his answer, and
he was giving another iort of information to —
THE COURT: | think we are clarifying
the first one, and | understood his testinony
to say that. |Is that correct, M. w ener, that
this 74 study indicated that if you had bad
pl unbing there were nornmally other deficiencies?
THE WTNESS: VY.*s, it did.
THE GjTBT: Now, you were about to say
that there was another source of this conclusion?
A Vel |, the CUPR study-Mbunt Laurel Il croasdtalsttlft$ft
deficiencies that are identified by the census. w&f ddftgqf
have any cross-tabul ation with other physical defig}encféé ‘
that m ght not show up on the census, |ike, you know,
structural problenms, roof problenms, w ndow problens, |eaky
w ndows, basenments, et cetera. But there is that natrix at
one point in the Rutgers study which cross-tabul ates
i ndi cators of physical deficiency.

Q The Rutgers study is sonething different,

xisn‘t LbT\ 5ﬁksit has seven indicators of deficiency and uses

mimn —you have to have two to indicate substandard housi ng,
an1l‘correct?
A They used a different methodol ogy, yes.

0 Let me ask you this question though: You

indicate in *74 there was a study of the ®70 census which
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indicated there were other thiners won<? if a house had
I nadequat e plunmbincr» That was the aeneral rule?
A Yes,

Q Now, in the "70 census thoucrh they didn't
use the term "del ani dated* anyt«ore or"deteribrated," am |

correct?
A No, That tern was only used in this renort, not

in the census itself. This report drew on the data from the
census to make an estimate of these housing categories.

0 But the '70 census only had, didn't it,
only have — how many factors did that have as to indication
of anything wrong with the housing?

A | don't recall for sure. | know that plumbing was

on® of them

0 is that all you know, plumbing was one of
t hent?
A Yes.

0 So you don't know what the others were,
iIf any?
A | Nb.: . s

Q All right.
N THE COURT: Do you remenmber where that
matrix was in the —

MR. FRI ZELL: 144, Judge.

THE COURT: | love this rerx>rt. They
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can't say anything with 2-cents words. They
have to use two-dollar “ords. Its titleis
"Condi tional Probability Matrix of Rousing
Deficiency Probabilities Gven the Deficiency
Noted by the Row Table,* Exhibit 2A-2. W'l
spend some tine over the evening looking at it-
But is that the table you are referring to?
THE WTNESS: That is the table |
amreferring to, yes.
THE COURT: The report invents n«-.-
words, if not at |east newwords, words thﬂfev“
most of us do not use in conmmon parl ance. |
0 Then it's your testinony that you used
the Rutgers report to indicate that one of these three
»surrogates indicates there is sonething nore wong with the
house?
A No, not originally. Ho. | didn't have the Rutgers

report when | first |ooked at the question of surrogates.

It wasn't out; yet.

_ __0;525 \What are you debending upon, if any, what
r©|f)t»y&$kéﬂli dependi ng upon, if any, to determine that if
you have one of the three, plumbing, I'msorry, one of the
two, plunbing or heating, that'you've got soiaething el se
wong wth the house?

A Mainly the census report, and there are also sone
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| studies done by the Tri-State Regional Planning

Comm ssi on

. Vv Ty

_ THE COURT: M. Wener, will vou |ook
éi“the exhibit for a mnute, so that maybe we
want to tak* a |ook over the evening. Reading
the column that savs, "Plumbing" at the too, not
on the side. At the top it says, "Plumbing" and
then reading down on the left it says, "Access,
el evator, Kitchen, Crowding, Heating" and then
"Plumbing." Now, the first master under "Plumbing* |
is ".21." And if we read across to our left it
says, "Access." Do | read that to mean that of
the plumbing units 21 percent of themhad access
probl ems?

THE W TNESS: T think it goes the other
way around.

THK COURT: The other way around "Access"?

THE W TNESS: They have, if they have an
access problem the probability is 21 percent they
diéb have a plumbing problem

5iE THE COURT: All right. So let's read it

for plumbing. |f they have a plumbing problem

what is the probability that they have any ot her
types of problems?

THE W TNESS: | think you have to |ook at
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the bottomrow in the table.

"T'E COURT: So that ?A nercer.t of those

| having plurfcdncar problems had heatina problems, is

‘that correct?

THF W TNESS* Yes.

MR tlc@MPSEY: May | ask a question?
There's one thina | amnot quite sure.

TTTE COURT: Yes.

R Mcd MPSFY: The Court is asking
questions on the Rutgers report. He has said,
i f | understand himcorrectly, he didn't depehd‘_i;;
on the Rutgers report to cone to his concly§iqn_f'1:
or maybe | m sunderstood his answer. That'g'what
| want to find out,

THE COURT; | understood himto say that
he did. He said, "The CUPR cross-tabul ates
defi ci enci es. "

And | said, "“here?"

M. Frizell said, "Page 144."

He said, "Yes. That's the table," so

:ﬁtﬁaf's why | was asking about the table.

MR. FRI ZELL: In response to the
obj ection he said he didn't have it when he did

it the first tine around, incidentally, which is

all fromthe census. But the infornmation contained
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in the Rutgers retsort supports what his original

conclusion was. | think this was pretty clear.

* THE wrTTO0SS: That's exactly what | was

trying to say.
BY MR. McGI?4PSEY:
n M, Friaell, you are adopting his testinony
MR FRT2ELL: Your Honor, | think that's
I npr oper . |
A No, I'msinply —
THE GQQTRT:  Well, for ray own nurfiggpas
| want to understand. You have utilized cr{;‘;l;-:)(/bu
are famliar with Exhibit 2A-2 on page 144* and
it's your indication that that supports the
conclusion that there are nultiple deficiencies
when there's pl unbi ng deficiencies?
THE WTNESS. Yes.
-0 So if | amto understand correctly, you
used at least in part the Rutgers report in order to
Subst ant i at,e the three elenents or the two el enents that

Cyou usgg er subst andard housing as to heating and pl unbi ng
a3 $;§£ K ,gjr

be.|:ng surrogates of other probl ems’?
A Yes.
MR. McGXMPSEY;  Okay.
THK COURTt - Just pick a logical breaking

point, counsel. We'Il break.
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MR. McGXMPSFY: This would be fine.

THE COURT: Al right, *ine. Al right,
we' |l recess until toinorrow norning at 9:30. We'll
have M. Chadwi ck here, | take it, at that tinme
when we finish with this w tness.

MR. FRI ZELL: Yes, Your Honor.

THE COURT! All right.

(Whereupon, at 4 p.m the Court adjourned

to Wednesday, Septenber 12, 1984, at 9:30 a.m)

* * *
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