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INTRODUCTORY STATEMENT

This brief is submitted on behalf of the Township of

Hanover and as a supplement to the joint brief being submitted

by counsel for a number of the defendant municipalities.

STATEMENT OF FACTS

The Township of Hanover did in fact comply with that

portion of Judge Muir's Pretrial Order which required the

submission of proposed findings and conclusions of fact. The

Township submitted counter-findings and conclusions by its

experts ,
t

(1) Carl Lindbloom, P.P.; I

(2) Fletcher Platt, P.E.; \

(3) Gary Salzman, P . E . ; \

(4) Robert Catlin, P.P.; \

(5) William Kirk, (Land Development Expert); j

• (6)" . Lewis Goodfriend, P.E. \
• ; • • • • . • • . |

Copies of those counter-findings and conclusions are \

attached and incorporated herein by reference. Since those

proposed findings are essentially a restatement of each expertjs

report duly submitted in this matter, which reports taken to-

gether deal with the factual background of Hanover Township

for purposes of this litigation, the facts will not be r e -



stated at 1 eh a±l\. herein..
Certain basic facts are, however, highlighted at this

poi nt.

The Township's population has increased on a very

limited basis during the last 20 years and the rate of popu-

lation growth during the last 10 years has been at a rate of

less than one (1%) percent per year. The actual census
figures are as follows:

1950 - 3,756 1970 - 10,700

1960 - 9,329 1980 - 11 ,764

The Township is composed of some 6,889 acres. Of its.

total acreage, 5,662 acres are already fully utilized, leav-

ing approximately 1,227 acres vacant. Of the total vacant

acreage of 1,227, over 1,000 acres are significantly impacted

by one or more types of environmental restraints, which are

detailed in the Proposed Findings of Fact, making these lands'

availability for "low cost" or "moderate cost" or "least cost"!

housing out of the question. In this connection, we bring the

Court's .attention to the fact that the Township has one rather

unioue type of environmental restraint in connection with the

utilization of its vacant land, namely, noise eminating from

, the Morristown Municipal M r p o r t located in Hanover Township

\ and from Route 1-287 .
]\ Finally, we would have the Court note the study pre-

H pared by Vlilliam Kirk, a land development specialist, to the

effect that leaving aside the substantial additional expense
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that would be- incurred in the course of construction where ;

various environmental restraints are encountered, the cost of ;

constructing the type of housing units suggested by the Public-:

Advocate, given the cost of land in Hanover Township, as well ;

as the general cost of construction and financing, that low |

and moderate income families could never afford, either on a

rental or purchase basis, such housing in Hanover Township.

,_., U— -3-
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j 1

notorious developing communities and the Township of Hanover

must lead to the inevitable conclusion that Hanover is

developed, i.e., in 20 years, Hanover's population has in-

creased by 23%; the last ten years, the annual rate of in-

crease has been less than 1%; the amount of vacant land is

less than 15%; and the amount of vacant developable land is

less than 3%.

Hanover has, of course, developed essentially as a

single-family community. In this connection, we would bring

the Court's attention to Judge Conford's statements in the

case of Pascack Ass'n. Ltd. v. Mayor & Coun. Washington Tp.,

74 N.J. 470 (1977).

"There is no per se principle in this
State mandating zoning for multi-family
housing by every municipality regardless
of its circumstances with respect to de-
gree or nature of development."
at page 481

i

! "It is obvious that among the 567
\ municipalities in the State there is an
j infinite variety of circumstances and
{I conditions, including kinds and degrees
*« of development of all sorts, germane to
1 the advisability and suitability of any
\ ' particular zoning scheme and plan in the

general interest. There must necessarily
% be corresponding breadth in the legiti-
I mate range of discretionary decision by
\ local legislative bodies as to regulation

and restriction of uses by zoning."
\ at page 482

;! "...Thus, maintaining the character of a
;! fully developed, predominantly single-
•; family residential community constitutes
\\ an appropriate desideratum of zoning to
\ which a municipal governing body may
;• legitimately give substantial weight in
j arriving at a policy legislative decision
tf " "; ' •••-—— — . — . . - . . . . . . .~-~
w • •
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as to w h e t h e r , or to what e x t e n t , to
admit'multi-family housing in such
vacant land areas as remain in such a
commuBity. Gf. Village of Belle Terre
v. B s r a a s , 416 U.S. 1, 9, 94 S. Ct. 1536,
39 L. Ed. 2d 797 ( 1 9 7 4 ) ; Fanale v. Has-
brouck H e i g h t s , supra, 26 N.J. at 326.
quoted above."

"...There was thus nothing invidious
about such development or about the
decision of the township municipal plan-
ners in 1963 to continue the basic scheme
of development in order to maintain the
established character of the community.
Such a determination fully accorded with
the statutory criteria of consideration
of the character of the municipality and
the most appropriate use of land through-
out the municipality. As to the potential
deleterious zoning effects of emplacing
apartment house projects amidst solid
single-family d e v e l o p m e n t , as here, see
Leimann v. Board of A d j u s t m e n t , Cranford
T p . , 9 N.J. 3 3 6 , 341-342 ( 1 9 5 2 ) ; Shipm~an"
v. Town of Montclair, 16 N.J. Super. 3 6 5 ,
370 ( A p p . D i v . 1 9 5 1 ) . "

"[6] The decision of the municipal legis-
l a t o r s , prior to the institution of the
present litigation, to keep the municipality
free from mulit-family development, w a s ,
for the reasons stated above, not an arbi-
trary o n e , although, concededly, respect-
able arguments could be mounted for a
different policy determination."
at pages 483-484

!.,,„..,



POINT II

MT. LAUREL AND MADISON'S LAND USE ORDINANCES VS.
HANOVER"1 S LAND USE ORDINANCE

A s s u m i n g f o r p u r p o s e s of a r g u m e n t , t h a t t h e P u b l i c

A d v o c a t e s h o u l d e s t a b l i s h t h a t H a n o v e r is a " d e v e l o p i n g

c o m m u n i t y " , t h e P u b l i c A d v o c a t e w o u l d still h a v e to f u l f i l l

t h e b u r d e n t h a t t h e T o w n s h i p has e n a c t e d an o r d i n a n c e , w h i c h

by t h e r e s t r i c t i o n s c o n t a i n e d t h e r e i n , p r e c l u d e low anch

m o d e r a t e i n c o m e h o u s i n g .

As n o t e d in t h e c a s e of P a s c a c k A s s ' n L t d . v. M a y o r anad•;•"•••

C o u n c i l of W a s h i n g t o n T p . , 74 N . J . 4 7 0 ( 1 9 7 7 ) , at pages- 480-i" ;

4 8 1 , t h e r e m u s t be a c o m b i n a t i o n o f c i r c u m s t a n c e s : ( l ) ' " t h e

e c o n o m i c h e l p l e s s n e s s of t h e l o w e r i n c o m e c l a s s e s to f i n d

a d e q u a t e h o u s i n g a nd t h e w a t o n n e s s o f f o r e c l o s i n g t h e m t h e r e -

f r o m " ; and ( 2 ) ' b y z o n i n g in d e v e l o p i n g m u n i c i p a l i t i e s w i t h

l a r g e a r e a s of " v a c a n t d e v e l o p a b l e l a n d " .

In b o t h M t . L a u r e l and M a d i s o n T w p . * , t h e o r d i n a n c e s

w e r e g r o s s . M t . L a u r e l a nd t h e T o w n s h i p of M a d i s o n , in p a r t ,

e n a c t e d o r d i n a n c e s e f f e c t i v e l y p r e c l u d i n g low and m o d e r a t e

i ncome. housing..,/ In f a c t , t h e r e g u l a t i o n s in t h e P U D z o n e s in

M t . L a u r e l '.'an-d t h e T o w n s h i p of M a d i s o n w e r e c l a s s i c a l l y d i s -

c r i m i n a t o r y and c o s t p r o d u c i n g . In M t . L a u r e l , f o u r PUD

d e v e l o p m e n t s w e r e c r e a t e d by a g r e e m e n t , n o t by o r d i n a n c e , and

th e c o n s t r u c t i o n of t h e s e u n i t s w o u l d q u a d r u p l e M t . L a u r e l ' s

* N o t e t h e t e r m " l o w and m o d e r a t e " w a s s u p p l a n t e d by l e a s t
c o s t in O a k w o o d at M a d i s o n T w p .

- 7 -



• p o p u l a t i o n . T h e r e s o l u t i o n a p p r o v i n g t h e P U D ' s p r o v i d e d in

' p a r t : " - ' ••-;>

a . t h e d e v e l o p m e n t w o u l d a t t r a c t a h i g h l y e d u c a t e d a n d

t r a i n e d p o p u l a t i o n ;

b . t h e n u m b e r o f b e d r o o m s w a s s h a r p l y l i m i t e d ;

c . o n e - b e d r o o m u n i t s c o u l d n o t b e l e a s e d to t e n a n t s

w i t h s c h o o l - a g e d c h i l d r e n ;

d. b e f o r e i s s u a n c e o f a c e r t i f i c a t e o f o c c u p a n c y , t h e

d e v e l o p e r h a d t o r e c o r d a r e s t r i c t i v e c o v e n a n t r u n n i n g W i t f t y y

t h e l a n d t h a t i f t h e r e w e r e m o r e t h a n 0 . 3 s c h o o l - a g e c h j l d . r e r t

p e r u n i t , t h e d e v e l o p e r w o u l d h a v e t o p a y ( 1 ) t u i t i o n ; (Z). J

o t h e r s c h o o l e x p e n s e s f o r a l l c h i l d r e n o v e r .3 p e r u n i t ; ^

e . a m o n g o t h e r i t e m s , t h e d e v e l o p e r h a d t o c o n t r i b u t e

m o n e y s f o r ( 1 ) a m b u l a n c e s ; ( 2 ) f i r e h o u s e s ; ( 3 ) yery l a r g e

s u m s f o r e d u c a t i o n f a c i l i t i e s , a c u l t u r a l c e n t e r a n d t h e M t .

L a u r e l L i b r a r y .

In t h e T o w n s h i p o f M a d i s o n , in t h e P U D z o n e s , a m o n g

o t h e r i t e m s t h e d e v e l o p e r w a s r e q u i r e d t o c o n s t r u c t a s c h o o l ]

l a r g e e n o u g h t o a c c o m m o d a t e .5 s t u d e n t s p e r u n i t . T h e s c h o o l

al o n e wojilcl c o s t . 2 . 2 m i l l i o n d o l l a r s o r 6 6 % o f a l l c e n t r a l

C Q : ^ t $ . M a d i s o n T o w n s h i p a t 5 0 8 .

PARC---zone in M t . L a u r e l w a s l i m i t e d t o p e r s o n s o v e r

5 2 y e a r s o l d a n d a s p o u s e ; w i t h a l i m i t o f t h r e e p e r s o n s p e r

u n i t ; a n d n o . c h i l d r e n u n d e r e i g h t e e n .

W i t h o u t g o i n g f u r t h e r , it is e v i d e n t t h a t b o t h M t .

L a u r e l a n d t h e T o w n s h i p o f M a d i s o n e n u n c i a t e d p o l i c i e s w i t h

-8-



r e s t r i c t i o n s p r e c l u d i n g l e a s t c o s t h o u s i n g . S c h o o l c h i l d r e n

w e r e 1 incited or excl u d e d ; e d u c a t i o n a l e x p e n s e s ( t u i t i o n , e t c . )

w e r e i m p o s e d u p o n t h e d e v e l o p e r ; s c h o o l c o n s t r u c t i o n c o s t s

w e r e i m p o s e d upon the d e v e l o p e r ; and in M t . L a u r e l , m o n e y s

w e r e to be e x t r a c t e d f o r a c u l t u r a l c e n t e r and t h e M t . L a u r e l

L i b r a r y .

No s u c h c o s t p r o d u c i n g e l e m e n t s e x i s t in H a n o v e r T o w n -

s h i p e i t h e r by w a y of o r d i n a n c e or r e s o l u t i o n . T h e r e s t r i c -

t i o n s c o n t a i n e d in the H a n o v e r L a n d Use O r d i n a n c e a r e

e s s e n t i a l l y r e s t r i c t i o n s to p r o t e c t t h o s e for w h o m t h e h o u s i n g

is b e i n g c r e a t e d and to r e q u i r e t h e d e v e l o p e r to assume-"the- ••;,•

r e a s o n a b l e c o s t f o r d e v e l o p i n g his l a n d s , s u c h as storm' ]'

d r a i n a g e , r a t h e r t h a n to t h r o w the c o s t of s a m e u p o n t h e r e - -

m a i n d e r of t h e c o m m u n i t y .



POINT III

PRESUMPTION OF VALIDITY -
AND THE BURDEN OF GOING FORWARD

T h e p l a i n t i f f has a p p a r e n t l y d e t e r m i n e d that H a n o v e r

is a d e v e l o p inn c o m m u n i t y and that it has not c o m p l i e d w i t h

M t . Laurel in terns of its land use o r d i n a n c e s . It is r e s p e c t -

f u l l y s u b m i t t e d t h a t in the f i r s t i n s t a n c e it is neither, the

p l a i n t i f f ' s or the C o u r t ' s p r e r o g a t i v e to s u b s t i t u t e its

.iudnment for that of the T o w n s h i p of H a n o v e r . As P r o f e s s o r

R o s e s t a t e d ,

"It w o u l d be w r o n g to c o n c l u d e that the
p o s t - M o u n t Laurel d e c i s i o n s of the New J e r s e y
S u p r e m e C o u r t have r e p u d i a t e d the p r i n c i p l e
that d e v e l o p i n g m u n i c i p a l i t i e s m u s t p r o v i d e
t h e i r fair s h a r e o f reg i o n a l h o u s i n g n e e d s .
T h e l a n g u a g e of the P a s c a c k A s s o c i a t i o n
d e c i s i o n , h o w e v e r , i n d i c a t e s that the court has
r e c o n s i d e r e d t h e p r o p r i e t y of j u d i c i a l i n t e r -
v e n t i o n in the p r o c e s s of d e t e r m i n i n a regional
n e e d s and a l l o c a t i n g land u s e . T h e c o u r t ' s
r e s t a t e d p o s i t i o n i l l u s t r a t e s that it will be
less l i k e l y to s u b s t i t u t e its c o n c e p t i o n of the
p u b l i c w e l f a r e for th a t of local o f f i c i a l s
v e s t e d with that r e s p o n s i b i l i t y : " ' Z o n i n g is
a m u n i c i p a l l e q i s l a t i v e f u n c t i o n , b e y o n d
the p u r v i e w of i n t e r f e r e n c e by t h e c o u r t s ....'"
S i n c e , in the c o u r t ' s v i e w , the "j u d i c i a l
b r a n c h is not s u i t e d to the role of an
ad, hoc s u o e r z o n i n g 1 eai si atur e ," it stated
its f u n c t i o n as f o l l o w s : "In s h o r t , the

" (judicial r o l e ) is l i m i t e d to the a s s e s s m e n t
of a c l a i m that the r e s t r i c t i o n s of the
o r d i n a n c e are p a t e n t l y a r b i t r a r y or u n r e a s o n a b l e
or v i o l a t i v e of the s t a t u t e , not that they do
not m a t c h the p l a i n t i f f ' s or the c o u r t ' s
c o n c e p t i o n of the r e q u i r e m e n t s of the general
w e l f a r e , w h e t h e r w i t h i n the town or the r e g i o n . "

"This s t a t e m e n t raises the q u e s t i o n w h e t h e r
the M o u n t Laurel d e c i s i o n can be i m p l e m e n t e d

- 1 0 -



w i t h o u t v i o l a t i n g t h e p r i n c i p l e s o f
P a s c a ck A s s o c i a t i o n . T o a g r e a t e x t e n t ,
t h i s d i l e m m a r e s u l t s f r o m t h e a d o p t i o n o f
t h e " f a i r s h a r e " t e s t in M o u n t L a u r e l i n s t e a d
o f t h e m o r e u s u a l a n d a p p r o p r i a t e " r e a s o n a b l e -
n e s s " t e s t . C a l c u l a t i o n o f " f a i r s h a r e " w i l l
n e c e s s a r i l y i n v o l v e t h e l i t i g a n t s a n d t h e
c o u r t s in a f o r m o f s t a t i s t i c a l w a r f a r e o v e r
p l a n n i n g c o n c e p t s a n d m e t h o d o l o g y a n d t h e i r
r e l a t i o n t o l e g i s l a t i v e p o l i c y j u d g m e n t s . It
w i l l b e v e r y d i f f i c u l t , i f n o t i m p o s s i b l e , f o r
a c o u r t to a d h e r e to t h e P a s c a c k A s s o c i a t i o n
p r i n c i p l e s o f j u d i c i a l r e s t r a i n t a n d a t t h e
s a m e t i m e m a k e a j u d g m e n t b a s e d u p o n s u c h
p r o b l e m a t i c d a t a . On t h e o t h e r h a n d , it w o u l d
b e i m p o s s i b l e f o r t h e c o u r t s to a v o i d b e c o m i n g
a " s u p e r z o n i n g l e g i s l a t u r e " if t h e y a b a n d o n T h e ;
f a i r s h a r e " t e s t in f a v o r o f a s t a n d a r d

r e q u i r i n g e v e r y m u n i ci pal i t y , w h e t h e r d e v e l o p i n g
o r n o t , to m a k e a " r e a s o n a b l e " p r o v i s i o n f o r —
l o c a l a n d r e g i o n a l h o u s i n g n e e d s . ( E m p h a s i s
s u p p l i e d ) . R o s e , C o n f l i c t B e t w e e n R e g i o n a l i s m
a n d H o m e R u l e : T h e A b i v a l e n c e o f R e c e n t P l a n n i n g ;

L a w D e c i s i o n s ; 13 R u t g e r s L. R e v . 1 , a t 1 9 . "

T h e k e y q u e s t i o n in z o n i n g l i t i g a t i o n o f t h i s t y p e o r

a n y o t h e r t y p e is w h e t h e r t h e z o n i n g is a r e a s o n a b l e e x e r c i s e o f

t h e p o l i c e p o w e r . U n l e s s t h e o r d i n a n c e is "... a r b i t r a r y ,

c a p r i c i o u s o r u n r e a s o n a b l e , o r p l a i n l y c o n t r a r y t o f u n d a m e n t a l

p r i n c i p l e s o f z o n i n g o r t h e s t a t u t e " , it m u s t be s u s t a i n e d .

B o w & A r r o w M a n o r v. T o w n o f W e s t O r a n g e , 6 3 N . J . 3 3 5 , 3 4 3

( 1 9 7 3 ) ; - P a s c a c k at. 4 8 1 .

. I t is in t h e r e a s o n a b l e n e s s c o n t e x t t h a t t h e C o u r t

s h o u l d d e t e r m i n e w h e t h e r t h e b u r d e n o f g o i n g f o r w a r d w i t h t h e

e v i d e n c e s h i f t s f r o m t h e p l a i n t i f f t o t h e d e f e n d a n t .

"A p r e s u m p t i o n is a r e b u t t a b l e a s s u m p t i o n o f f a c t

r e s u l t i n g f r o m a r u l e o f l a w w h i c h r e q u i r e s s u c h f a c t to b e

a s s u m e d f r o m a n o t h e r f a c t o r g r o u p o f f a c t s p r o v e d o r o t h e r -

- 1 1 -



w i s e e s t a b l i s h e d in t h e a c t i o n . " E v i d . R. 1 3 . A s n o t e d in

t h e S t a t e R u l e s o f C o u r t R e v i e w C o m m i s s i o n A n n o t a t i o n , " S i n c e

a p r e s u m p t i o n is n o m o r e t h a n a m a n d a t e d c h o i c e o f i n f e r e n c e s ,

if a t r i e r o f f a c t w o u l d a c t u n r e a s o n a b l y in d r a w i n g a p a r t i c -

u l a r i n f e r e n c e n e i t h e r t h e c o u r t s n o r t h e L e g i s l a t u r e m a y

r e q u i r e h i m t o d o s o . " S i m p l y , in o r d e r f o r t h e p r e s u m p t i o n

o r i n f e r e n c e to a r i s e , it m u s t be b o t t o m e d u p o n p r o v e n f a c t s

f r o m w h i c h it w o u l d b e r e a s o n a b l e to d e r i v e t h e p r e s u m p t i o n .

In s h o r t , if p l a i n t i f f p r e s e n t s a b r o a d o v e r v i e w o f

w h a t p l a i n t i f f c o n c e i v e s as c o s t e x a c t i o n s , f a i r s h a r e ,

v a r i e t y o f h o u s i n g r e q u i r e d , e t c . , t h i s a l o n e is n o t e n o u g h t o

s h i f t t h e b u r d e n o f g o i n g f o r w a r d w i t h t h e e v i d e n c e . T h e

q u a n t u m o f p r o o f t h a t p l a i n t i f f m u s t a d d u c e to s h i f t t h e b u r d e n

o f g o i n g f o r w a r d w i t h t h e e v i d e n c e m u s t be w e i g h e d a g a i n s t t h e

s p e c i f i c o r d i n a n c e in i t s e n t i r e t y a n d t h e l e g a l p r e s u m p t i o n s

o f v a l i d i t y a t t a c h e d to t h e o r d i n a n c e :

1. H a n o v e r is n o t a d e v e l o p e d c o m m u n i t y .

2 . it is v a l i d u n l e s s p l a i n t i f f p r o v e s it is

a r b i t r a r y o r c a p r i c i o u s ;

3 . . - n e i t h e r t h e p l a i n t i f f *s o r t h e C o u r t ' s j u d g m e n t

s h o u l d b e s u b s t i t u t e d f o r t h a t o f t h e l o c a l l e g i s l a t i v e b o d y .

In t h i s c o n t e x t , a b r o a d b r u s h o v e r v i e w is n o t

s u f f i c i e n t to s h i f t t h e b u r d e n o f g o i n g f o r w a r d w i t h t h e

e v i d e n c e . P l a i n t i f f m u s t b e s p e c i f i c a n d d e t a i l e d in i t s

p r o o f s .
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P O I N T IV

T H E B U R D E N O F E S T A B L I S H I N G R E G I O N
R E S T S W I T H T H E P L A I N T I F F

T h e p l a i n t i f f b e f o r e b e i n g p e r m i t t e d t o p r o c e e d w i t h

a n y o t h e r i s s u e in t h i s c a s e , s h o u l d b e r e q u i r e d to e s t a b l i s h

t h e r e a s o n a b l e n e s s o f t h e r e g i o n i n t o w h i c h it h a s g r o u p e d

t h e T o w n s h i p o f H a n o v e r a s p a r t o f an 8 c o u n t y r e g i o n . T h e

v a l i d i t y o f a m u n i c i p a l i t y ' s o r d i n a n c e , a n d w h e t h e r t h e

m u n i c i p a l i t y p r o v i d e s i t s f a i r s h a r e o f l e a s t c o s t h o u s i n g

c a n n o t b e d e t e r m i n e d w i t h o u t f i r s t e s t a b l i s h i n g r e g i o n , s i n c & >

it is f r o m r e g i o n t h a t a n y f a i r s h a r e a l l o c a t i o n m u s t s p r i n g .

T h e p r o p o s i t i o n t h a t p l a i n t i f f m u s t p r o v e r e g i o n is

s i m p l y s t a t e d in U r b . L e a g u e o f N e w B r u n s . v. M a y o r & C o u n . o f

C a r t e r e t , 1 7 0 N . J . S u p e r 4 6 1 , 4 7 7 ( 1 9 7 9 ) .

" A s w e s t a t e d e a r l i e r , p l a i n t i f f s h a v e
f a i l e d t o p r o v e t h e a p p r o p r i a t e r e g i o n f o r
w h i c h d e f e n d a n t s h a v e an o b l i g a t i o n t o p r o v i d e
t h e i r f a i r s h a r e o f o p p o r t u n i t y f o r c o n s t r u c t i o n
o f l o w a n d m o d e r a t e - i n c o m e h o u s i n g . S i n c e t h e
d e f i n i t i o n o f s u c h a r e g i o n is e s s e n t i a l to
p r o v e t h a t d e f e n d a n t s e x c l u d e s u c h h o u s i n g
throttgh t h e i r c h o i c e o f z o n i n g p o l i c i e s (a c h o i c e ,

; w e a d d , w h i c h m u s t b e p r o v e d " a r b i t r a r y , "
P a s a d t e A s s ' n , L t d . v. W a s h i n g t o n T w p . , s u p r a

. a t 4 8 4 ) , it f o l l o w s t h a t t h e p r o o f s w e r e
i n s u f f i c i e n t t o s u p p o r t t h e c l a i m o f
e x c l u s i o n a r y z o n i n g . "

In t h i s c o n n e c t i o n , it w i l l b e q u i c k l y n o t e d t h a t t h e

p l a i n t i f f h a s p l a c e d t h e d e f e n d a n t s in t h i s s u i t , i n c l u d i n g

H a n o v e r T o w n s h i p i n t o a r e g i o n c o m p o s e d o f 8 c o u n t i e s . In t h e
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S t a t e of Nevf J e r s e y t h e r e are o n l y two r e g i o n s , b a s e d upon the

d e t e r m i n a t i o n s m a d e by the D i v i s i o n of S t a t e and R e g i o n a l

P l a n n i n g - w h i c h a r e c o m p o s e d o f m o r e t h a n o n e c o u n t y .

C o u n t i e s a r e , o f c o u r s e , n o t h i n g m o r e than p o l i t i c a l

s u b d i v i s i o n s . C o u n t i e s do not p r o v i d e the n e x u s b e t w e e n

h o u s i n g and e m p l o y m e n t t h a t is r e q u i r e d to d e v e l o p a h o u s i n g

r e g i o n , as d e t e r m i n e d by t h e N e w J e r s e y S u p r e m e C o u r t . T h e

c r i t e r i a for d e t e r m i n i n g a h o u s i n g r e g i o n was set f o r t h in

M a d i s o n , 77 N . J . 481 ( 1 9 7 7 ) f o o t n o t e 4 4 : . .

" T h e m o s t i m p o r t a n t f a c t o r is j o u r n e y to
w o r k - i.e. d i s t a n c e f r o m j o b or p l a c e of
b u s i n e s s , " ( B l a n k and W i n n i c k , T h e S t r u c t u r e
o f the H o u s i n g M a r k e t , 1 9 5 3 A . J . E c o n . 1 0 7 ;
U . S . D e p t . of H o u s i n g and U r b a n D e v e l o p m e n t ,
FHA E c o n o m i c and M a r k e t A n a l y s i s ; W a s h . D . C .
GPO 1 9 7 0 ; E. F i s h e r & R. F i s h e r , U r b a n Real
E s t a t e 2 2 3 , ( 1 9 5 4 ) ; C h a r l e s A b r a m s T h e
l a n g u a g e of c i t i t e s ( I 9 6 0 ) .

A l m o s t w i t h o u t a n y t h i n g f u r t h e r it s h o u l d be o b v i o u s

t h a t the P u b l i c A d v o c a t e ' s r e g i o n , b a s e d upon p o l i t i c a l s u b -

d i v i s i o n s , and not upon the " f a c t o r of j o u r n e y to w o r k "

n e c e s s a r i l y r e s u l t s in an i n a p p r o p r i a t e r e g i o n .

• , T h e - T o w n s h i p of H a n o v e r r e t a i n e d a p l a n n e r to

d e v e l o p a r e g i o n , b a s e d upon the c o n c e p t a n d / o r m e t h o d o l o g y of

" j o u r n e y to w o r k " . His s t u d y , w h i c h h a s , of c o u r s e , been

s u b m i t t e d , will c l e a r l y s h o w t h a t m o s t of the " R e g i o n " , as

d e f i n e d by t h e P u b l i c A d v o c a t e b e a r s no r e l a t i o n to the T o w n -

s h i p o f H a n o v e r .
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P O I N T V

THE D.C.A. R E P O R T IS S E R I O U S L Y F L A W E D

T h e D.C.A. R e p o r t a l l o c a t i n g h o u s i n g units is fl a w e d

in two critical w a y s . The firs t is the issue of " r e g i o n "

d i s c u s s e d in Point IV and the se c o n d is the fact that the

ho u s i n g a l l o c a t i o n s w h i c h a re d e v e l o p e d by the Pu b l i c

A d v o c a t e f r o m the D.C.A. is based upon the the o r y of p o p u l a t i o n

g r o w t h f or the reg i o n d u r i n g the perio d o f 1970 - 1990 from

4 , 5 9 8 , 0 5 0 in 1 9 7 0 to 4 , 6 8 8 , 3 4 3 in 1 9 9 0 .

Th e f o l l o w i n g t a b l e a c c u r a t e l y s h o w s , f o r the e i g h t

c o u n t i e s in D.C.A.'s R e g i o n I I , actual 1 9 7 0 p o p u l a t i o n b a s e d

on t he U . S . C e n s u s C o u n t ; 1 9 7 7 p o p u l a t i o n based upon the la t e s t

U . S . C e n s u s e s t i m a t e s ; 1 9 7 8 p o p u l a t i o n based on Of f i c i a l S t a t e

E s t i m a t e s for N e w J e r s e y ; 1980 p o p u l a t i o n based on P r e l i m i n a r y

U . S . C e n s u s f i g u r e s ; a n d , 1 9 9 0 p o p u l a t i o n p r o j e c t i o n s u t i l i z e d

by t h e D.C.A.:

Bergen
Essex
Hudson
Middlesex
Morris
Passaic
Somerset
Union
TOTAL

— 0)
T97O-

Population

897,148 *
932,526
607,839
583,813
383,454
460,782
198,372
534,116

4,598,050

(2)
1977

Population

874,329
852,345
564,189
593,823
396,513
460,288
203,650
512,273

4,457,410

(3)
1978 ,

Population

865,200
829,900
554,000
591,100
404,000
466,800**
207,800
509,600

4,428,400

(4)
1980

Population

837,835

534,184
581,545
404,148
439,807
197,157

(5)
1990 DCA

Projectioi

949,507
924,512
600,534
677,617
463,517
501,825
226,337
570,831

4,688,343
rl980 f igure not yet avai lab le.
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T h e p o p u l a t i o n w i t h i n the r e g i o n as d e f i n e d , by

D . C . A . has a c t u a l l y d e c r e a s e d b e t w e e n 1 9 7 0 - 1 9 7 7 by a p p r o x -

i m a t e l y 1 4 1 , 0 0 0 or 3 . 1 % and d e c r e a s e d by a p p r o x i m a t e l y 1 6 9 , 6 5 0

o r 3 . 7 % f r o m 1 9 7 0 - 1 9 7 8 a n d , a l t h o u g h t h e c e n s u s f i g u r e s are

not c o m p l e t e f o r 1 9 8 0 , it is c l e a r t h a t the d e c r e a s e in p o p u l a -

t i o n is c o n t i n u i n g . "Region" as e s t a b l i s h e d by D . C . A . is a

r e g i o n f r o m w h i c h t h e r e is a p r e s e n t o u t w a r d m i g r a t i o n o f

p o p u l a t i o n , w i t h 6 of the 8 c o u n t i e s w i t h i n the r e g i o n h a v i n g

e x p e r i e n c e d net l o s s e s of p o p u l a t i o n d u r i n g the p e r i o d 1.970 -

1 9 7 8 . F u r t h e r m o r e , a l t h o u g h M o r r i s and S o m e r s e t , two c o u n t i e s

w i t h i n the D . C . A . ' s R e g i o n I I , h a v e not s u f f e r e d from o u t w a r d

m i g r a t i o n , t h e net i n w a r d m i g r a t i o n into M o r r i s f o r 1 9 7 0 - 1 9 7 8

w a s o n l y . 0 3 % . O f f i c i a l S t a t e E s t i m a t e s at 6. A n d , t h e r e f o r e ,

it m a y be c o n c l u d e d t h a t t h o s e m i g r a t i n g from the o t h e r c o u n t i e s

of R e g i o n II are NOT m i g r a t i n g into M o r r i s as i n d i c a t e d by the

O f f i c a l S t a t e E s t i m a t e s .

T h e r e f o r e , it is r e s p e c t f u l l y s u b m i t t e d t h a t the

D . C . A . r e p o r t is s e r i o u s l y f l a w e d by its c o m p o s i t i o n of the

region^ a h d - b y i t s - u n d e r l y i n g c o n c e p t of an e v e r e x p a n d i n g

p o p u l a t i o n w h e t h e r the r e g i o n , r a t h e r than the a c t u a l fact of

a d e c r e a s i n g o n e .

It s h o u l d a l s o be n o t e d , t h a t the D . C . A . r e p o r t is

f u r t h e r f l a w e d by the fact t h a t it f a i l s to a c k n o w l e d g e

s i g n i f i c a n t a m o u n t s of v a c a n t and d e v e l o p a b l e land in H u d s o n

and E s s e x c o u n t i e s (the r e p o r t a s s u m e d n o n e ) and the s i g n i f i c a n t
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residential d e v e l o p m e n t which is occurring within the Hackensack

M e a d o w ! a n d s . .

F u r t h e r m o r e , the plaintiffs e x p e r t , Mary B r o o k s , w o r k -

inn with the D.C.A. r e p o r t , has tripled and quadrupled housing

allocations for the defendant m u n i c i p a l i t i e s by factoring into

the equation an element for vacant land. This is simply

another means by which the Public Advocate's m e t h o d o l o g y is

further flawed since there is no basis for the utilization of -

such a factor to develop housing a l l o c a t i o n s .

The extent to which the D.C.A. Report and the analysts
1 by M s . Brooks are flawed by the failure to establish a proper

r e g i o n , the assumption of an expanding population within the

region and the inclusion of vacant land as an element in

establishing housing allocation for each m u n i c i p a l i t y , has

been publicly admitted by the Public Advocate in connection

with its dealings with the T o w n s h i p of J e f f e r s o n .

The D.C.A. report in its Appendix A indicates a

housing allocation for Jefferson T o w n s h i p , of 2,195 u n i t s .

Mary B r o o k s , plaintiff's expert adjusted J e f f e r s o n ' s

a l l o c a t i o n .by her report of August 3 0 t h , 1979 to 4,780 u n i t s .

Plaintiff and Jefferson T o w n s h i p settled on the basis of

zoning for 500 units in Jefferson Township by the year 1990.

A p p r o x i m a t e l y 1 0 % of the units projected by the plaintiff's

own experts as being needed.
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W e s u b m i t t h a t t h e J e f f e r s o n s e t t l e m e n t , w h i c h is a

m a t t e r o f r e c o r d d i s c l o s e s t h e e x t e n t t o w h i c h t h e P u b l i c

A d v o c a t e n o w a d m i t s t h e e x t e n t to w h i c h i t s c o n c e p t o f r e g i o n

a n d m e t h o d o l o g y is f a t a l l y f l a w e d .

A l t h o u g h it is u n u s u a l t o m e n t i o n t h e t e r m s o f a

s e t t l e m e n t in l i t i g a t i o n w e a r e h e r e f a c e d w i t h a u n i q u e

s i t u a t i o n . T h e P u b l i c A d v o c a t e a n d t h e d e f e n d a n t s a r e a l l

p u b l i c b o d i e s . T h e P u b l i c A d v o c a t e p r o c e e d s in a c c o r d a n c e w-itfrj

h i s s t a t u t o r y a u t h o r i zti o n , N . J . S . A . 5 2 : 2 7 E - 1 a n d , as such.*, is",,

r e q u i r e d to p r o c e e d in t h e p u b l i c i n t e r e s t . N e i t h e r the<.

A d v o c a t e o r t h e d e f e n d a n t s h a v e t h e r i g h t to p r o c e e d o u t s i d e ':»

t h e v i e w o f p u b l i c s c r u t i n y a n d s u r e l y t h e P u b l i c Advocate':' :

c a n n o t " b e n e f i t " a m u n i c i p a l i t y w h o d e c i d e s t o s e t t l e e a r l y

o v e r a n o t h e r m u n i c i p a l i t y w h o s e e k s t o d e f e n d i t s o r d i n a n c e .

P r e s u m a b l y t h e C o u r t h a s b e e n m a d e p r i v y to t h e

J e f f e r s o n s e t t l e m e n t s i n c e J u d g e M u i r r e f u s e d to g r a n t h i s

j u d i c i a l i m p r i m a t u r t o s a m e . T h e t r e m e n d o u s d i s p a r i t y b e t w e e n

B r o o k s ' a l l o c a t i o n o f 4 , 7 8 0 a n d t h e l e a s t c o s t z o n i n g f o r

5 0 0 u n i t s is at t h e l e a s t b e f u d d l i n g . T h e s e t t l e m e n t c a n b e

i n t e r p r e t e d in a n u m b e r o f w a y s : 1 ) T h e A d v o c a t e p l a c e s no o r

l i t t l e r e l i a n c e , u p o n t h e D . C . A . R e p o r t a n d B r o o k s ; 2 ) s p e c i a l

c o n s i d e r a t i o n s e x i s t in J e f f e r s o n t h a t w o u l d j u s t i f y s u c h a

d r a s t i c r e d u c t i o n f r o m t h e D . C . A . a n d B r o o k s ' a l l o c a t i o n ;

o r 3 ) T h e A d v o c a t e h a s n o t a c t e d in g o o d f a i t h .

D e a l i n g w i t h e a c h i t e m : 1 ) If t h e A d v o c a t e p l a c e s

l i t t l e r e l i a n c e o n t h e D . C . A . R e p o r t a n d B r o o k s ' t e s t i m o n y -
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he should (An/fuTfi 11 ing his public trust) not attempt to foist

this testimony on the defendants; 2) if special considerations

exist in Jefferson Twp. - those considerations should be

assessed by the Advocate as to their applicability to the other

defendants so that the public trust is in fact protected; 3)

If neither of the above 2 rationales apply - then the Advocate

must justify the settlement to this Court, before being per-

mitted to use either the D.C.A. Report or Ms. Brooks as weapons

against other governmental e n t i t i e s ; or in the least both the

D.C.A. Report and Ms. Brooks' testimony must be scrutinized

with great care. ^

We submit that the question must be raised and

answered by the Public Advocate as to how he, as a statutory

officer, disregards his own experts and a State report, which

he argues is a valid report in effecting s e t t l e m e n t s , and at the

same time utilize those same reports against Hanover and the

other defendant municipalities. Does this conduct bespeak

on its face of "good faith"? Is the Public Advocate entitled

to "reward" those who capitulate early in the proceedings and

"punish11" those who- do not? Where do the units previously
i' • *

assigned- ttf Jefferson by Brooks and the D.C.A. Report go now?

We believe that the conduct, which must be deemed to

be public, establishes that the Advocate's concept of region,

the D.C.A. report, the Brooks a n a l y s i s , as well as the

methodology is totally flawed.
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P O I N T VI

THE T Y P E OF H O U S I N G S O U G H T BY THE P U B L I C
A D V O C A T E C A N N O T BE C R E A T E D AT C O S T S A F F O R D A B L E
TO LOW A N D M O D E R A T E I N C O M E G R O U P S IN H A N O V E R
T O W N S H I P

We a s s u m e t h a t the C o u r t in r e a c h i n g a j u d g m e n t in

this m a t t e r is not i n t e r e s t e d in m e r e l y c o m p l e t i n g a

p h i l o s o p h i c a l or i n t e l l e c t u a l e x e r c i s e . W h i l e the stated' '"

p u r p o s e of the P u b l i c A d v o c a t e may have m e r i t , I.e., to ..:.-...-•

cr e a t e h o u s i n g for low and m o d e r a t e i n c o m e g r o u p s , it is .-. :

r e s p e c t f u l l y s u b m i t t e d that it c a n n o t be a c h i e v e d by this typev,"

of z o n i n g l i t i g a t i o n at l e a s t in t e r m s of the T o w n s h i p of

H a n o v e r .

T h e f a c t o r s w h i c h p r o h i b i t the c o n s t r u c t i o n of s o -

c a l l e d low and m o d e r a t e i n c o m e h o u s i n g are b e y o n d the c o n t r o l

\ of e i t h e r the P u b l i c A d v o c a t e o r the g o v e r n i n g body of the
! T o w n s h i p of H a n o v e r . T h o s e f a c t o r s are e s s e n t i a l l y

i n f l a t i o n and s c a r c i t y of land for d e v e l o p m e n t p u r p o s e s .

, ._^,^.Jh>i§-l.f.act was r e c o g n i z e d by the p l a i n t i f f ' s c h i e f

expert^-^f^hei's*- fttjan M a l l a c h in a m e m o to Carl B i s q a i e r , Esq.

d a t e d Deiei§»&e*$iO, 1 9 7 9 . T h e r e i n , M a l l a c h s t a t e d in part in

d i s c u s s i n g the i s s u e of " R e m e d y " in the law s u i t ,

"It is e s s e n t i a l to r e c o g n i z e that
M o r r i s C o u n t y (or at l e a s t m o s t p a r t s of
the C o u n t y ) is a high d e m a n d area for all
i n c o m e g r o u p s . H i g h e r d e n s i t y h o u s i n g , e . g . ,
t o w n h o u s e s can be b u i l t and sold for p r e m i u m
p r i c e s in m a n y c o u n t y l o c a t i o n s .
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b . . c e r t a i n h o u s i n g n e e d s , p a r t i c u l a r l y
t h o s e o f all l o w a n d m o s t m o d e r a t e i n c o m e
h o u s e h o l d s , c a n n o t be m e t w i t h o u t s u b s i d i e s .

d. ". . . t h e o n l y w a y to p r o v i d e m o r e t h a n
t o k e n h o u s i n g o p p o r t u n i t y f o r l o w i n c o m e f a m i l i e s
in M o r r i s C o u n t y is t h r o u g h u s e o f p u b l i c
s u b s i dy f u n d s . "

It w o u l d a p p e a r o b v i o u s t h a t t h e c o u r s e of i n f l a t i o n

d u r i n g t h e p e n d e n c y o f t h i s s u i t h a s m a d e M r . M a l l a c h ' s

o b s e r v a t i o n s c e r t a i n .

T h e T o w n s h i p r e t a i n e d t h e s e r v i c e s o f a l a n d .

d e v e l o p m e n t s p e c i a l i s t to s t u d y t h e c o s t s o f constructing*'.*--'

h o u s i n g a l o n g t h e l i n e s s u g g e s t e d by t h e P u b l i c A d v o c a t e ^ , . ' •*

n a m e l y , at a d e n s i t y o f up to 13 u n i t s p e r a c r e . T h e s t u d y

p r e p a r e d by W i l l i a m K i r k d e t e r m i n e d t h a t r e g a r d l e s s o f w h e t h e r

t h e u n i t s w e r e b u i l t at a r a t i o o f 4 u n i t s p e r a c r e or up to

1 3 u n i t s p e r a c r e , t h a t t h e a n n u a l i n c o m e of t h e t y p i c a l f a m i l y

j o f f o u r w o u l d h a v e to f a r e x c e e d t h e i n c o m e o f t h o s e d e s i g n a t e d

j as l o w a n d m o d e r a t e i n c o m e . In a d d i t i o n , a s t u d y p r e p a r e d by

I G e r a l d L e n a z f o r H a r d i n g T o w n s h i p , s i m i l a r l y e s t a b l i s h e d t h a t

t h e so c a l l e d l o w a n d m o d e r a t e i n c o m e f a m i l y c a n n o t a f f o r d a

m o b i le-h'ome^ass-trtttinq, o f c o u r s e , t h a t a n y l a n d o w n e r in

H a n o v e r J o w n s M p .would p e r m i t h i s l a n d to be p u t to s u c h an

u n p r o d u c t i v e u s e in t e r m s o f i n c o m e g e n e r a t i o n .

It i s , t h e r e f o r e , s u b m i t t e d t h a t t h e i n v a l i d a t i n g

o f H a n o v e r ' s L a n d U s e O r d i n a n c e o r t h e s t r i k i n g o f p a r t i c u l a r

r e s t r i c t i o n s , b e l i e v e d by t h e T o w n s h i p to be a p p r o p r i a t e a n d

; n e c e s s a r y f o r t h e p u b l i c w e 1 f a r e W I L L N O T c r e a t e h o u s i n g f o r
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low and moderate income families. What it will do at best, will

be to permit developers of luxury type housing to either

; construct an inferior product or foist the cost of a part of

such product on to the Township, i.e., the cost of adequate

storm drainage, etc.

- 2 2 -



* C O N C L U S I O N

It is r e s p e c t f u l l y s u b m i t t e d t h a t the T o w n s h i p of

H a n o v e r is a d e v e l o p e d c o m m u n i t y and is not c h a r a c t e r i z e d by

t h o s e f a c t o r s w h i c h the S u p r e m e C o u r t p a r t i c u l a r l y n o t e d in

c o n n e c t i o n w i t h Mt. Laurel and M a d i s o n ; that the r e g i o n and

a l l o c a t i o n s put f o r t h by the P u b l i c A d v o c a t e are s i g n i f i c a n t l y

f l a w e d in two w a y s , (a) the r e g i o n is not based upon the Journfi

to w o r k c o n c e p t but upon the g r o u p i n g of p o l i t i c a l s u b d i v i s i o n s

and (b) the P u b l i c A d v o c a t e has a s s u m e d an e x p a n d i n g pop^Xa't^aii

f o r the r e g i o n , w h i c h in f a c t is the a n t i t h e s i s of the afctu-at . '

s i t u a t i o n . T h e s e b a s i c f l a w s a p p e a r to be a d m i t t e d i m p l i c i t l y

by the P u b l i c A d v o c a t e in l i g h t o f its s e t t l e m e n t w i t h J e f f e r s o n

T o w n s h i p in w h i c h it s e t t l e d for 1 0 % of the u n i t s p r o j e c t e d by

its e x p e r t s .

F i n a l l y , it is s u b m i t t e d that even the P u b l i c

A d v o c a t e ' s p r i n c i p a l e x p e r t a d m i t s that the u l t i m a t e goal of

the s u i t , i . e . , the c r e a t i o n of low i n c o m e h o u s i n g , c a n n o t be

a c h i e y e d .1f^r^ug;Mrthi s l i t i g a t i o n . The goal can o n l y be

itical a c t i o n . A n d , t h e r e f o r e , the

r e s u l t s o u g h t by the p l a i n t i f f in this l i g i t a t i o n is in the

final a n a l y s i s a c a d e m i c and d e s t r u c t i v e of the b a s i c c o n c e p t s
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o f l o c a l c&imr&l a n d v a r i e t y t h a t u n d e r l i e l a n d u s e a n d z o n i n g

in o u r s y s t e m .

D A T E D : D e c e m b e r 1 , 1 9 8 0

Y O U N G , D O R S E Y & F I S H E R , E S Q S .
Attnrnpvj-fnr Defendant,
TownshiTp J)f Hanover
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