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THE COWXTt A l l r i g h t .

J O B £9 R & x o s , previously sworn.

CROSS-EXAMIliATIOU BY MR. FERGUSONS (CONTINUED)

Q Mr. Rakos, yesterday you were talking about

the gross and net densities of the present zone under

76-12, the August, 1976, zoning ordinance. I think you had

5.3 acres per unit for gross, and something just under

5 acres per net?

h Per net# yes.

Q And then you said that this was due to the

inefficiency of the land duo to its physical limitations.

Can you explain what you mean by inefficiency of the

land?

h Well, the inefficiency of the land for the purpose of

development is duo to the particular geometry of the

tract. The grades at some places are unsuitable for

the most dcisirable kind of development and the fact that

some of the land will be davoted to a water retention basin

is always diminishes its deficiency.

Q And th«! fact that the Peapack Brook bisects the

property and that the land immediately adjacent to the

Peapack Brook is either water or flood plain, would that

also decrease the efficiency?

ftR. LIHD&lAtfi I object, your Honor. There has
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Rakou - Cross 3

been no testimony in this case about any flood plain*

Reference as to whether it is or isn't simply is not

in the case hero, X know of no such testimony.

m. roasBsowt w e n , there will bo.

TUB COUR^i Wait a minute. Wait a minute.

Somebody made a reference. I don't know. Mr. ftafcos,

the expert, may have made a reference to the flood

' plain of the brook. Very definitely.

KK. xajtfOBMAJSi Well, it is lay recollection —

THE COUSTt My recollection is that he made

reference to the flood plain of the brook* He

talked about what was in the flood plain of the brook*

MB. FBKGUSOS* The alluvial soil, I believe.

THE COURT* Yes, talking about the soils.

MR, LX3D£MA3i I can only say it is not my

recollection.

THE COUOTt Okay.

MR. FERGUSON* Will you read the question back?

(Last question read by the reporter.)

THE COURTt I will allow it.

Q Go ahead, answer it. I think the Judge indicated.

A I have no knowledge of the danger of flooding on this

property. Z have not, no preventive measures as a result

of anticipated flooding was brought ever to my attention.

Q I understand that. I think you are missing the
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thrust of tho question.

Thoinafficiency of tho land is increased as it

wero because the land which would otherwise be perhaps

be developable is bisected by a brook running through it.

A Well, th<a brook itself, of course, does diminish the

efficiency of the land. It would b© further diminished if

certain portions of the tract were subjected to flooding

of which X ata unaware.

In fact, X was advised that thare is no anticipated

flooding.

MR. FERGUSONt Objection as to what the

witness was advised by anyone*.

0 X understand there is, you haven't gotten

any input to giva us about the flood plain or flooding?

h Correct.

Q What X am saying is, if there is any, and I'm

not saying that there is, that would further decrease it?

A Xf there is, yes.

0 You said that the Chester-Gladstone Road

was one of the few arterial roads hard-surfaced with

access to 206 and Chester Township.

Are there any other roads which fit that description?

h X think there are. X have, some time ago X have

looked at the Mastar Plan of Chester Township and X have

just picked out what few" roads there were that could be
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Bakos - Crosa .. 5

classified similarly to this road* And X know that that

was one of only a few with the saxae attributes.

In fact, neither one of thorn have the mams kind,

namely, the fact that it is within such easy access to

Route 206 as well as the railroad station*

TUB COURTi Hold it just a second*

Q X don't thin* I understand. You xmt*rxa& in

your answer to neither of them*

h tfeither of the other hard-surfaced roads have all of

those attributes that Cheater-Gladstone Road does in terms

of access to Route 206 as well as the railroad station

in Peapack*

Q When you say neither, 1 assume that there axe

two?

A I don't know how many there are* I have taken a

look at the street inventory, street plan of the Master Plan

and 1 evaluated briefly what kind of streets there are*

Q Can you tell us what other roads axe arterial

and have access to 206?

A 1 could not name another street by name just rather

than 206 and the ones that abut this property* And generall

as I have said previously, the examination and evaluation

of township-wide characteristics were not in the province

of my assignment*

0 All right* Are you aware that the Department of

T
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Kakos * Cross

Transportation has announced a tentative plan to relocate

Peapack-Gladstone Station?

A Ho, X know that th© Department of Transportation

is involved with improvements to that entire line*

1 don't know what specifically they intend to do with

the Feapack-Gladstona Station*

Q If th© Department of Transportation had plans

to relocate the station from the Chester-Gladstone Road

to a location just off Route 206, would that change your

opinion about the suitability of the Chester-Gladston© Road

and this development as to its location?

A X would have to know just exactly what, how that will

affect access to that new location of the railroad station

and it may be, it may be improved or not by its new location

X don't know*

Q Yesterday you were testifying about the fact

that this development would not be Inconsistent with

surrounding land use largely because there is no surrounding

land use*

A There is no, no character, no discernible character

of development.

Q BUt —

A But there is development in the area*

Q But it is sparse?

A Yes.
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la&os - Cross 7

Q What there Is is aingle-family residential?

A With the exception of —

Q The nursing horn©?

A Of the nursing horaa.

Q The character of the land use is ascertainable

though?

A That's what I was trying to get across, that in terras

of determining a character,

Q Isnft —

A 2 would rather say there is no character.

Q It i3 largely

& It is largely undeveloped.

Q The state of being undeveloped is a character of

land use, is it not?

h Uo, because it isn't being used, it is vacant land*

It is largely — land use implies that the land is being

used for something,

0 If land is being used as a watershed to collect

water and has no structures built on it at all, is it your

opinion that that land is being used or not used as that

term is used by professional planners?

A Well, I would, I think it is probably, would be

twtaed as not being used. It's vacant land.

Q So unless it is being used for a structured

purpose it is not being usodf or a purpose that must utilise
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structures built on tha land?

A In roost instances. Maybe with some exceptions that

donft come to laind, but I would not say that exclusively.

But in most instances tha use of land involves some kind

of development.

Q Aro you familiar with the Black River Preserve,

publicly-owned land in the northern part of the Township?

A Ho.

0 Assume then for this question that the Black

River Preserve is a large band of publicly-owned land

surrounding both sides of the Black River and is devoted

to no use whatsoever except preserving the environment

of that area. Is that a land use within the terminology

that you as a planner would use?

A Ho. No, I would add to the term development activity

If there is develoiraent or activity on a piece of land,

X would, I could be, I would be able to determine the use

of the land. If there is no activity or development

associated with it, I would call the land undeveloped.

0 By activity you mean human activity?

A Well, farming or recreation.

0 But human beings have to be on it as opposed to

deer, wild life, juat trout and animals?

A Y«is •

Q Yesterday you said that a spray system needs an
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Hakoo - Cross $

economic base to pay for the spray system?

A Yes •

Q In reference to this particular project?

A That1s correct*

Q Have you made any calculations as to the cost

of the spray system that will be installed on this tract

to handle 856 units?

A X have not* I was relying on experience, on

knowledge about previous projects and I know that several

hundred thousands of dollars, it would cost hundreds of

thousands of dollars to develop such a system and 31 homes

could not possibly justify such a capital outlay*

Q Baaed on your experience and general knowledge,

if you double the number of units, would you have to double

the cost of tho spray system?

h Uo, not usually you wouldn't.

0 The incremental coat is much less?

A It is diminishing when you, when you increased the

size, the p&x gallon capacity will diminish* The cost for

developing the per gallon capacity will diminish*

Q Is there any limit on what you just said or

is there an upper limit as to which that does not hold

true? If we have ten million people as the incremental

cost going to exceed?

A I would hesitate to answer that question* I am just
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- Croas 10

not an expert in water treatment facilities.

Q But as a general rule it would hold true?

A As a general rule within the practical limits of

what wo are talking about, it would hold true.

Q Okay. Were you told or do you know what the

capacity of that spray system will be?

A Only in terms that it would be adequate to handle the

demands that would be generated by the development•

Q Would it be adequate to handle more than this

development?

A I don't think that was one contemplated because there

la a possibility for doing that, but I don't know.

Q Weren't you told that the number of units

and the amount of land you're allowed to use for units

was decreased to get just the amount of land necessary to

adequately fund the spray field?

A For this —

Q For the project.

A As you see, this scheme here, yes, that holds true.

Q So, in other words, the number of units is

just balanced to the amount of acreage in the spray field?

A Correct, on this scheme,

Q So if that's true, there is no excess capacity

for the spray system?

A I don't think there is.
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Q Arejou familiar with the concept of least

cost housing as enunciated in the Madison Township case by

the Supreme Court?

A Yes*

0 Wouldn't it be cheaper to build more developments

and more units if you could kotep the cost of sewer improve-

ments as low as possible?

A Yes* Generally speaking the lower the associated

improvement costs, the lover the per unit, the per dwelling

unit cost.

Q Wouldn't it be better in terms of keeping the

over-all cost of housing down to find a location where you

could have one large septic sanitary sewer disposal system,

be it spray or package plant or whatever which could service

a greater nuinber of units than it would be to have many

units with no excess capacity scattered around the Township

or the County?

A Well, in the abstract, that is probably true. However

inasmuch as this tract had all the attributes that I was

r*forring to yesterday in addition to the fact that the

owner of the land is ready, willing and able right now to

undertake this development, I think that negates the

possibility that the hypothesis that some other place

somewhere else, some other place of property may be equally

suitable or perhaps better suitable for this purpose*

* 4
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Q But as a general rule it is true that you could

cut down the cost of the housing if you could find a

place to build more units and have a bigger treatment

system?

A If that was the only objective, that would possibly

be true.

As I said, as a hypothesis, but in addition to the

facts that --

Q All right.

A I am, I'd just like to point out •*-

Q Go ahead,

A That an oversized development does also have some

liabilities wlkich —

Q You're saying that there are certain dis-

advantages when you get too big?

A that's correct.

Q And there are other factors that a planner must

consider?

A Yes,

Q X don't msan to say that there aren't such

factors, X am just saying, isolating this one factor.

A Correct.

Q Then it would be true?

A Then it would be true and then X would agree with you

0 Do you have any opinion as to the number of
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units that it would take to support in Chester Township,

a municipally owned, financed and run sewer disposal system

iiavo you investigated that at all?

h X have not investigated that at all,

Q Would that generally be within the scope of

the investigation of a planner?

A Yes, it could be*

Q You have to rely on the advice of other experts

but that would be within the scope of your field to inves-

tigate it?

h Yes, it would be based on experience, advice,

consultation with other professionals*

Q Now, just yesterday you talked about the fact

that the applicant had boon a long-time resident and might

not abandon the project* And today you just stated that

the applicant is ready, willing and able as being an

important factor*

Would you tell us why you are focusing on the

applicant and why that is important?

Z don't quite understand it,

A Well, it is a reasonable assumption that when the

developer resides on this piece, on the piece of property

he develops, he would have in addition to the pride that

he might have in the development, he would not want to

live amongst housing units that are undesirable from an
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aesthetic or other points of view.

Q Are you suggesting that then it is an

appropriate criteria for this Court or a planning Board

or a Zoning Board or whatever authority passes on the

appropriateness of a project to look at the character of

the applicant as to his desire to live with the aesthetically

pleasing, functioning structures?

A Yes* Yes, it is very legitimate for the municipality

to seek a development that is aesthetically pleasing,

that will not depreciate land surrounding any particular

piece of land. And it is also reasonable to assume that

people would not want to live surrounded by development

that would be for any reason undesirable, be it aesthetic

or otherwise*

Q Could a municipality require that the developer

live on the project?

A Mo, 1 don't think they could require that*

Q What Investigation of Mr. Caputo's background

or resources did you make prior to today?

A Hone*

Q None?

A &re you talking about financial resources?

Q Well, that is the first thing*

A Well, Z haven't made any Investigation other than

conversation with him in which he indicated that he wanted
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Hakos - Cross 1

to undertake this development himself. And when he

instructed me to develop the scheme for the development,

he told me that his house will remain just whereit is

and he will continue to reside in it*

Q Is it not financial responsibility, resources

an 'important aspect of the ability of a developer to

carry through on a project and see it through to the end?

A Very important*

Q Did you make any independent investigation of

his resources?

A No, I have not*

Q Did Mr. Caputo tell you about the tract of land

he has in Sussex County and the lawsuit that is pending

with respect to that property and the proposed development?

A Yea, X know about it, yes*

Q Are you also engaged to be an expert with respec

to that project?

A X was only engaged to prepare a development scheme for

that parcel of land*

0 How big is that development in terms of acres?

A X am sorry, X just don't recall now* Xt was several

years ago when we did that*

Q Xs it bigger, larger than the site in Chester

Township?

A X think it is slightly smaller*

,
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Rakoo - Cross 1$

Q How many units?

h X don't r e c a l l .

Q Approximately the same number?

A Zt9s over a hundred and under a thousand.

Z just don't remember what the nuraber is.

0 Does the — what County# what Township is that

other project in?

A It is in Washington Township, Warren County.

0 Warren County. Zs spray disposal proposed on

that site?

A Yes.

HR. LIHDEHANt Hold it. Z object, your Honor.

Z did not object initially at this because Z really

thought it was going to be short. But Z think

to go into this thing goes far afield and it is

Irrelevant.

THE COURTi Z would agree. Sustain the

objection*

MR. FERGUSONi He just statedf the witness

has already testified about the applicant's willing-

ness to carry it through and Z think one thing that

is relevant to that how many projects the applicant

has going.

THE COURTS Okay. You made your point. Z thin)

you have gone far enough on the point.
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Q Beferring to your first aap# P-7* The white

is five-acre or over in terms of zoning*

A Minimum lot area required*

0 Minimum lot area*

Does that include the part of Tewksbury Township

here that's within the circle?

A Yes.

Q And it includes Far Hills and Bernardsvllle

and Mendham and Handhaa Township in white within the circle

A Correct*

Q Okay* The yellow is one to four acres?

A Yes. One to up to ~

A 7es*

Q How, what kind of different zones are Included

in the one to 4*99? X mean, is it mostly 2, is it 3,

la it 4? Do you have any idea in your notes or can you

recall?

A No, no* There are numbers required* This is a

generalized zoning inventory and in order to minimise the

number of categories that X had to deal with, X have

created one category out of several zoning requirements*

And the yellow depicts any kind of zoning requirement

where minimum lot sizes range from one to five acres*

0 Is it true tliat the two and five-acre zoning
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Rakos - Cross 13

that presently exists with respect to Mr. Caputo's

property is constant with the toning of similar land in

the municipalities immediately adjacent to the southern half

of Chester Township?

A X don't know what you mean by consistent.

Q Hell, Washington Township is approximately two

to three miles to the west has 1 to 4,99 aera toning

imtuadiately adjacent to the five-acre toning in —

excuse me — five-acre zoning in Chester Township.

A Well, depending on whether that 1 to 2 is one acre

or four-acre, it could or could not be consistent.

Q Are you telling me that you can't tell from

that map whether the toning on Mr. Caputo's property is

consistent with the zoning of the land immediately adjacent

to it in other municipalities, immediately adjacent?

A X don't know what reference you are talking about

consistency.

Q Whether the toning, the toning Is similar.

A In terms of lot site?

Q In terms of lot site.

A Lot area? When you mean that it is generally larger

lots, toning, yes, it is consistent. Is that what — if

that is what you mean.

Q That is the thrust of my question, yes.

A Yes, that they're" all generally large lot
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Eakos ~ Cross

requirements around it except for maybe 10 percent of the

land within that 50,000 acre area*

Q And that includes the Townships of Washington,

Tewfcsbury, Badmlnster, Peapak-Gladstone, Far Hilla,

Bernardsvilla, Mendham and Mendham Township?

A Portions of it. Portions of all those ten

municipalities•

Q That are shown on your map?

A Correct.

Q All right. You stated several tines that you

subscribed to large lot soning or low density soning

where justified by physical conditions, but that where the

physical conditions could be overcome by some other

methods because of your soning philosophy you would change

and not have low density soning.

Is that an accurate paraphrase of what you said?

A

Q Do you have an opinion about the physical

conditions of Chester Township in the southern portion

surrounding in a general manner the Caputo property

as to whether they require low density soning?

A Well, X can only reflect on the physical conditions

as they relate to the site. And as they relate to the site

I have found through the studies made primarily by

Jaman Engineering that large lot zoning is not justified
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because the potential adverse environmental impacts

can be overcome*

Q Largely by the spray field?

A By the spray field being one of .those things*

0 And what are the others?

A The water retention facilities*

Q And what else?

A The clustering of the development and the preservation

of vegetation and the, and leaving the area most susceptible

to erosion undeveloped*

Q Yesterday X asked you if you were aware of

whether the pipes had to be buried and I think you told

a*e you didnft know, That's the pipes for the spray field*

A no, X don't know just exactly how the spray field

is constructed*

Q Were you aware that Jaraan Engineering Associates

has or will say that if necessary, they will construct

benas along the steep slopes to prevent surface water

rundown to the Peapack Brook?

A No, I have no idea* As X aay, X am just not

familiar with the construction details of the spray

field.

Q Are you aware that Jaman Engineering proposes

to relocate a stream that now runs down to the Peapack

Brook and is called an unnamed tributary of the Peapack
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Brook and is located in the northeast corner of the property?

A No, Xfni not*

0 At one point X heard 6*3 acres for the pond

or retention facility and another time X heard 16*3*

Am X confused or would you tell me which is correct?

A No, you are not confused* The 6*3 acre retention

facility was considered for the development plan, for the

development scheme that included the detached single-family

homes on individual lots*

Q Okay*

Referring to P-8 and 9, is that what you are referrin

to?

A Yes*

Q That is 16*3?

A That is 6*3,

0 6.3?

A And this scheme includes a pond with 16 acres surfac

0 Why the difference?

A There is engineering requirements that were just

furnished to me by Jaman Engineering*

Q Were you told that it was necessary to have an

increased acreage because of the clustered townhouse units

on the west side of the bank for drainage?

A X know there was a reason for it* Xf you, if you

want to know whether the increased runoff is the result of
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that, X could not say*

There is undoubtedly, if you are referring to the

potential runoff?

Q I'm not sure what* Aa far as X know and from

all I know is what you have told me*

The reason for the pond is to take care of the storm

drainage problems and the drainage and storm water runoff?

A That was at least one of its functions*

Q Yes.

Were you told there had to be 16«3 acres or thereabout^?

h Yes,

Q Just trying to get the reason from increasing

it from 6 to 16•

h Well, I'm not familiar with all of the reasons*

The input for that area, the surface area of the pond in

both instances was a Jaraan Engineering result of their

calculations*

Q On P-9, the sketch was that a number of lots

plus or minus two or three —• 51?

h Well, the number that is shown there is 51* And

as I said, X am very confident that is very close to the

actual number that would result in a more precise layout*

But, you know, it is not inconceivable that it could be

slightly off.

Q Okay* X just never got the number yesterday*
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Rakoe - Cross

I wanted to make sure the record had it.

At your deposition I asked you if you knew what

PL 92,500 was or if you had ever read it*

I think you answered no?

A That's still my answer*

Q Is that still your answer?

A Yes.

THE COURT t tfhat was the number of that

23

MR. FERGUSONt 92,500.

Q X would ask you the same question with respect

to the fresh water pollution control act amendment of

1972*

A Ho, I am not familiar with it,

Q What about Section 208, Area-wide planning by

the Department of Environmental Protection?

A No.

Q What about 303, basin planning for the

Earitan River Basin?

A NO.

Q Did you have any discussions with Jaman or

anyone else with respect to what happened if the treatment

plant became inoperative for a short or long period of

time?

A No, X had no discussion but presumably there is,

there are standby facilities there for such an occasion wh ch
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there usually are and to overcome operational problems.

Q Do you know what those standby facilities

arm here?

A Ho, I don't.

0 At your deposition, I believe, you told us

that the market over a period of time that the project

would take to build or be completed plus the development

of the infrastructure would have an effect upon the building

of the development and the time within which it would be

completed?

A You mean the time it takes to construct It?

Q And the planning receptivity?

A Yes, obviously that would have an effect*

Q Weil, tall mm if you would, how the infra-

structure will affect either of those things, the market

receptivity or the time it takes to complete the development^

A Well, there is, there are certain physical limitations

that will limit the speed with which a development such as

this can be constructed. Some of the Infrastructure of

the construction must be completed. . •

Q Excuse roe. What do you mean by infrastructure?

A Hoads, the treatment facility, the water supply and

so on.

Q You're not, you're talking about the internal

development site improvements and utilities?
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A Yea*

0 You1re not talking about the infrastructure

of the social and other services available from outside

the site to service the residents of the site?

A Ho, I was not talking about that*

Q That in not within the scope of your investiga-

tion?

A no, it was not.

MR. FEHGUSOMt May we have just a minute, your

Honor?

0 Yesterday I asked you if you could find the

date at which, X think, first, the meeting was held and,

second, the date you prepared Plan Number 2 for 1,452 units?

A Yes •

Q Could you locate those dates?

A Yes.

Q What were they?

A The meeting date was October 26, 1974, and the second

development scheme was prepared in Hay of 1975*

Q From your review of your file, I take it

was last night, could you give us any more information

about what happened to Plan Number 2 for 1,452 units?

A Hot in addition to what X have already said yesterday.

Q Just one last question.

You have made an assumption that the environmental
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problems would be taken care of properly, that transporta-

tion, access roads and improvements on the roads outside

and inside the project would be completed and that all

things that had to be done would be done with respect

to this project?

A To acceptable degrees, yes.

Q And you're relying on Mr* Smith, of Jaman

Associates, Mr, Hand©Ison, of Gorman Associates, for traffic

Have I missed anybody?

A Primarily those were the two disciplines that X have

consulted*

MR* FERGUSONt No further questions*

MR. LINDEMANt I have no questions, your Honor,

THE COURTt Before you go* Would you flip

that up to P-7? Thank you.

As I understand what you9re saying on P-7,

taking the yellow area, that amount of area is toned

one acre to 4*99 acres* But you're not telling me

to what degree, i. e*, it could be all points,

4*99 acres or it could all be 1 acre* Hot all of it,

but a majority of it could be 4*99 acres or a majority

of it could be one acre?

THE WITNESSt Well, it could be, but I think at

least a great deal of it is one acre*

THE COURTt All right* A great deal of it
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is one acre?

THE WITNESS i z could not say what proportion

it is, but a substantial acreage of it is one acre*

THE COURTi Wow, you told me yesterday 9 1

believe, that all of the zoning is reflected on the

basis of your writing to the Cleric of the Municipality

and saying, send me your zoning ordinance?

THE WITNESSi Or telephone or writing*

THE CO0HTt Okay* Now, it was prepared in

May of 1977* Were those zoning ordinances requested

at that time?

TUB WIT!JESSi within weeks of that date*

THE COURTi Within weeks*

You show no multiple family zone or townhouse

zone other than the dark red and the purple, is that

correct?

THE WITNESSi There is one other zoning, a

dark blue zone in Hendham*

THE OOimxt That's dark blue? I*a sorry*

X thought that was purple*

THE WITNESSt Industrial zone and also permits

townbouaa development*

WA. FERGUSONi That is a dark blue with brown

stripes industrial or townhouse*

THE COURT! Yes.
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You show no dual two-family zone in any of those

municipalities?

THB WITNESSI No.

TUB COURTi And am X correct that you include

all of Mendham, when X say Hendham, Z mean Mendham

Borough as opposed to Mendham Township on that map*

THE WITNESSt X believe, as X see it from this

distance only a portion of it is included in that

five-mile radius*

THE COURTi May X see the map of the County

in the evidence here? Wait a minute*

WaJfiad a map of the County yesterday marked

in evidence. Here it is. X got it* My fault, sorry*

MR. UNDEMAIff P-6, right?

THE COURTi Okay. It is hard to tell.

Hendham Borough is sort of the missing part of the

horseshoe with Kendham Township being the horseshoe.

THE WITNESS! Yes.

THE COURTt You got one part of the Mendham

horseshoe which would be the westerly portion of It.

All right.

All right, X have no further questions.

MR. FERGUSO2Ji One thing, Mr. Hakos.

Q Are you aware of the existing townhouse

development in Hendham Borough?
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A I know there is, yes*

Q Is that shown on your map? Is your map big

enough to include it?

A I don't think so.

Q So that would be off your map?

A I'm not sura. It should be on the map if it1* in

the townhouse zone. It is off if it is developed by

methods other than being zoned for that purpose*

Q Or if it is greater than five miles away?

A That's right*

Q Are you aware then of any multi-family projects

which are in fact built within this range which are built

in a 2one which is not zoned for it, but which were approved

either because of a pre-existing use or under an old

ordinance or a variance?

A no.

Q In your —• withdraw that*

Did you examine each of the ordinances of each town?

Did you get a physical copy of the ordinances?

A Yes, yes*

0 Did any of the ordinances of any township within

your circle of five miles have a conditional use provision?

A I don't know*

Q Are you familiar with the conditional use

device?
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A Yes*

Q Would it not be possible for a Boning ordinance

to provide for multi-family housing or dens© land use

in a floating zone or by using a conditional use device?

A It would be possible*

Q You did not determine whether any of the

ordinances you looked at had such a device in them?

A X cannot answer that question any more because it

was some time ago* This map, as you see here, reflects

as best as X could the zoning inventory within that

five-mile radius* Where there was an uncertainty or there

was various ways to Interpret the ordinance, I had to

choose one way in order to generalise the map sufficiently

to give it a general overview of this area* X did that

and X just don't know specifically what each one of the

asoning ordinances provided for*

This, if you're referring to the fact that this map

does not reflect all of the zoning ordinances in all of the

details, in all of their details, X must agree with that*

Q But you can't tell us today whether Mendham

Borough or Mendham Township has a conditional use provision

specifically directed towards multi-family housing?

A Mendham Borough, Mendham Township?

Q Yes*

A Ho* As X say, t know that Mendham Township has
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- Cross 33

the optional use of townhouses in the industrial tone

and that may be a conditional use there. Z don't recall

any more*

0 3>id you by any chance prepare a map* a similar

map with a radius of 10 miles?

A Ho, X did not*

0 Bid you ever Investigate it?

A Ho, i did not*

Q Were you ever asked to?

A X was not*

Q Any other radius than five miles?

A Ho, sir* We had to choose something and while five

miles is somewhat of an arbitrary distance, ten miles

would also have been arbitrary* It seen* like a reasonable

radius which is what we have chosen*

Q As far as you know, there are no sones in this

area for two-family houses?

A As far as X know, there aren't any*

MR. FERGUSONi That is all, Judge*

MR* LINDKMANi X have nothing further, your Honojr.

THE OOURTi Okay* Step down* Thank you*

MR* LXNDEMANfi Mr* P. David Zimmerman, please*



End

1

2

3

4

5

6

7

8

9

10

11

12

14

15

16

17

18

19

20

21

22

23

24

25

32

F* © A V I D 2 I M M B R M A W , sworn*

MR. LIHDEHftNi Your Honor please, Mr.

Zimmerman Is a planner who will testify on certain

provisions of the present zoning ordinance and the

present Master Plan for Chester Township* A comparison

of the two.

He will comment on a number of housing units

that are provided for in the current atoning ordinance

which really requires testimony rather than just

a factual, a direct reading of the ordinance, it

being the position of the plaintiffs that an analysis

Is required in order to determine generally how many

of the various kinds of units may be constructed

in certain of the toning areas*

Zn addition to that, he will comment upon the

Master Flan and the coning ordinance insofar as they

follow the criteria of the Mount Laurel and Oakwood

of Madison Township as well as the Municipal Land Use

Act itself*

He will define Insofar as It may be necessary

the meaning of P* U* D* and cluster zoning or

clustered development* And he will testify generally

on Items related to those matters*

. FERGUSOHi It might help the Court if X

stated a fairly fundamental objection at this point*
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And that is that since the ordinance before the

Court is an interim ordinance adopted pursuant to

Section 98# the Municipal Land Use Laws, I concede

that It is Irrelevant whether that Interim ordinance

meets the legal requirement* which a permanent

ordinance must meet. Therefore, the testimony as to

how much this ordinance deviates from the standards

required of a permanent ordinance is not relevant

to the reasonableness of the interim ordinance*

And X would make that objection to the kind of

questions Mr* Taindeman is about to ask and the kind

of responses which wore given on depositions and

which X anticipate the witness giving today*

MR* LINDEMAMi Your Honor please* we, on behalf

of the plaintiffs* vigorously deny that position*

That is, that is precisely why we are in court and

that position which X think Mr* Ferguson correctly

reflects of the officers and experts who have served*

And X use that word loosely, Chester Township* and

X say that for this reasons That this lawsuit

originally was commenced at a tlae when the ordinance

preceding '76-12 was in effect and it was invalid,

we alleged*

The ordinance was amended and it was amended

in ways that turned out to be worse than what the
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1964 ordinance provided* Now, the adoption by

ordinance of some kind of a position that this is

an interim ordinance under the Municipal Land Use

Act does not change the content or character of

76-12, nor does it change the pattern of that which

h&pp&nmd between the '64 ordinance and '76-12,

In short, we have nothing else really to present

to the Court but the contents of '64 and 76-12 as

well as the Master Plan of Chester Township.

Moreover, if the position of Mr* Ferguson is

what I think it is, then it is tantamount to saying

that there is no ordinance at allithat is worthy of

any discussion because everything is invalid. And if

that is the case, I am prepared now, of course,

to stipulate that fact. That everything about

76-12 and its adoption as an Interim ordinance is

invalid and that the Township did not follow the

direction and precepts of Mount^Laurel and Oakwood

at Madison Township and that they have failed to

abide by the Municipal Land Use Act in all respects.

If that is the case, I am prepared to stop

right now and merely to continue with some of our

experts who will give further testimony about the

premises in question.

X don't think that's what the position is.
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But it is impossible for us to assum© that there is

no ordinance that we are attacking*

THE COURTt This is part of the enigma that I

was confronted with by your Motion to bring this

case on for trial earlier than X had originally

scheduled it under the timing that I had given the

Township of Chester to make corrections that were

originally referred to back in Hay*

MR. LBJDEHANt May X interrupt the Court for a

moment on that very point?

THE COURTt Yes.

IIINDEHAMI Of course, there isn*t anybody

who can testify to this. But X think it would be

interesting, it would be useful to the Court to

find out perhaps from Mr. Ferguson whether or not

the Master Plan has ha&n adopted as of this date,

which is the direction of the Court as of last Hay.

My recollection is that the original time

schedule was that the Master Plan would be adopted

by about October 15th and the zoning ordinance would

be available, X think, by November 15th.

How, X am not asking Mr. Ferguson to answer that

because he doesn't have to* But —

MR. FERGUSONt I'll be glad to inasmuch as

X can.
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It was nevmr ordered by the Court because those

conditions were contained in an Order which was

not consented to by Mr. Linderaan.

Tim COURTt It was never signed* That's not

my recollection*

MR* FERGUSONi Never signed. In the interim,

what happened was that the Township of Chester,

of course, hired Mr. Cappola to do all the work which

we said we were going to do* The work was going on*

The State of Hew Jersey Cap Law prevented the

municipal adoption of the budget with the monies

in it necessary to pay Mr. Cappola, or Z should say

prevented an ordinance appropriating the money to

pay him* An emergency appropriation measure had to

be sent to Trenton which approval was, which was

finally obtained in early September*

Prior to that time, in late August, this Court

ordered the trial to commence on October 11th with

all the problems and with no deadline other than

the January deadline. He did not specifically

urge the Township to go on an expedited schedule.

The progress as of this date is that most of

the work based on data and studies for the Master Plar

approximately 80 to 85 percent complete. There

are meetings scheduled. I don't know the dates of
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thera because they were being scheduled last week.

We are continuing to plan and project theadoption

of an ordinance prior to the expiration of the

one-year period of the interim Order*

The Township is planning independently of this

trial, but with the general knowledge that they have

to get something done by the end of the year.

MR. LIOTEMAM! Your Honorf Z would respectfully

submit that it*a no excuse that they have not

finished their Master Plan by October 15th because th

Court did not so order it* X also submit —

THE COURTi Well, wait a minute. X don't

want to get into a semantic discussion* It just

seems to raa, if I didn't order it, are you expecting

them to have gone — it is no excuse for them not to

have sat back on their laurels because Z didn't order

it?

MR. LIMDEMANft Yes.

THK COURTt With the proposition that the

Cap Law prevented them?

Hell, let's do it this way* We can discuss

this for a long tine* My position is going to have

to be that it will be, if it is treated as an

interim Order under the Municipal Land Use Act of 1971

then X will have to interpret the scope and nature of
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my jurisdiction over an interim zoning Order•

This is part of the enigma that was confronting

me when I put the case back on the trial list*

It will have to proceed that way. The attack will be

on the Interim zoning ordinance*

nothing says that the interim zoning ordinance

under the Municipal Land Use Act cannot be attacked,

MR* mmvsOHt Indeed, I don't want to take that

position.

TUB COURTt Okay.

MR. FERGUSONt My objection is making it

before we get into the specific questioning.

THE OOUOTt Okay.

MB. FERGUSON t But sty objection is, will be to

the phrasing of tho questions and the tests which this

witness will be asked to apply because he is going

to them as he should, as if he were attacking the

regular ordinance right frost the Land 0se Law.

THE COURTt it will have to set in that frame-

work for my determination as an interim toning

ordinance. That's all I can do at this point.

Go ahead.
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DXBSCT EXAMINATION BY MR* LXNDBMAKt

0 Mr. Zimmerman, tell us* please$ your formal

education.

A X have an undergraduate degree from Rutgers University

where X majored in Planning* X obtained ray degree in

1961* X have a Master's Degree in City Planning from the

University of Pennsylvania, which X obtained in 1973*

Since that time, X have taken additional course work at the

University of Denver, the University of Akron, Rutgers Lav

School, and Livingston College*

Currently X am enrolled in the Ph* 0. Planning Progran

at Livingston College, which is a branch of Rutgers

University*

Q Tell us what your present profession is and

whether or not you hold any licenses or anything of that

kind.

A X am a licensed professional planner in the State of

Hew Jersey* X am a practicing city planner* X have a

planning consulting firm which has an office located in

Morristown, Hew Jersey* Xn that capacity, X offer planning

services to municipalities, private parties, cltisens9 groups,

private developers*

In addition to my work as a professional planner,

X am a part-time Instructor at Rutgers University at

the Newark Campus in the Urban Studies Department and X have
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been so employed for approximately the last five years*

2 would estimate that X have approximately fourteen years

planning experience in a variety of situations*

The last four, four-and-a-half have been as a

privately employed planning consultant. Prior to that,

X was employed by the City of Jersey City* X was employed

by the Morris County Planning Board* The City of Phila-

delphia, the State of New York* X worked abroad in

Planning and X have worked for various planning consulting

firms.

At the present time, X am the consultant planner

to Vernon Township and Andover Township*

0 Are you a member of any professional organisa-

tions?

A X am an Associate Member of the American Institute of

Planners, member of th<i American Society of Planning

Officials, raonber of the New Jersey Society of Planning

Officials, New Jersey Federation of Planning Officials*

0 Xn the capacity of performing the various,

performing for the various clients you have just mentioned

have you ever had occasion to consult about or to assist

in the presentation of a Master Plan?

A YQS, X have*

Q And how about zoning ordinances?

A Likewise*
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Q Can you tell us what kind of services you

have performed for private developers, if any?

A X have over the years performed a variety of planning

services on the behest of various planning, various developers

involving representation before Planning Boards, other

municipal bodies in preparation of site plans, the analysis

of property as to feasible development.

Q Are you familiar with the existence of the

Municipal Land Use Act of the State of Hew Jersey adopted

and known as the Municipal Land Use Law adopted in

ms?

A X am familiar with that Statute.

Q And are you familiar with some of the criteria

or the criteria that have been set forth in the case

ge&erically known as MountmLaure1?

A Yes, X am.

Q Oakwocd at Madison Township?

A Yes, X am*

Q . And have you examined certain of the, or have

you examined the Mastar Plan for Chester Township?

A Yes, X have.

Q And the 76-12 Zoning Ordinance, that is to say,

that the ordinance that was adopted in 1976?

A Yes, X have.

MR. LINDEMAHi X have no further questions on
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CKQ30-B)CAI*XNATIC»I BY MH* FERGUSON t

0 Do you have your Ph. D* yet?

A no, 1 do not.

Q How long have you been engaged in the Ph.D.

program?

A Four years*

ME* FERGUSONt I have no questions*

MR. LIHDElWJt How, at this time, if your Honor

please, X would Ilka to offar into evidence because

Z think it has already been agreed upon anyway, the

zoning ordinance in question* Z think that they have

not strangely actually been offered*

Zf your Honor please, Z offer 76*12*

There are two amendments, October 4th and October 19th,

that Z have at the moment* Z will offer them

later* Z think it is fair to say that they are

not naterial amendments that will affect the litigatidn,

but Z will produce them later*

THE COURTt I8 that the aoning map with it?

MR* LZNDFJlAHi Yes.

T2fl2 COURTi Okay.

MR. FERGUSOftt Well
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HE, LTiTDKHAN? I am sorry, your Honor* X got it

Your Honor, I offer as the next plaintiff's exhibit

Ordinance 76-12 together with two amendments and

then I will offer the interim ordinance as a separate

exhibit*

THE COURTi Okay* Staple them together*

P-10 in evidence*

(The document referred to was marked P-10 in

evidence*)

MR. FERGUSONi If we furnished the Court with

a large copy of the atoning map revised as of 10/20/16

THE COURTi X have not seen it*

MR* FERGUSON! It is attached to our brief.

I believe*

THE COTRTt That is the large copy?

MR* FBflGUSOtft Yes*

THE COURTi Okay* My law clerk has your brief

right now*

MR. FERGUSONi We can get some more,

THE COORTt Let we get it from the brief*

MR. LinPFmtti May X offer this in the meantime'

COURT 1 Yes.

MK. LiaDEMMi The interim Order.

THE OOtOTi P-ll in evidence*

(The document referred to was marked P-ll in

evidonca.)
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MR, LXHDBM&ls Next, your Honor, the compre-

hensive plan for Chester Township dated, well,

adopted August 14, 1974*

MR. FERGUSOHI There is some slight change

between the map contained in the ordinance and the

map revised as of October 20, 1976, X am not quite

sure.

THE COURTt You want to attach that to P-10

in evidence?

MR, LINDEMANi This was from your brief?

MR. FERGUSONt Yes.

MR, LINDEMATlt You accept, X take it you accept

it with that representation?

MR, FBRGUSOHi Sure.

MR. LUVJKW.u I am satisfied to leave i t with

your Honor.

THE COURTS All right. Leave it, then, as

P-10. We will have a second map, large «oning nap

that is corrected to the 20th of October, 1976.

HE. LXNDEMAHs Will that be 108 or A?

THE COURT* Just raark it all part of P-10.

P-10 will be the next one in evidence, the

comprehensive plan.

MR. LinDEMAMt Your Honor please, X have a

Morris County Master Plan, Land Use Element which was
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marked P-12 for identification at the pretrial

discovery and is the only copy X have and it is

marked. I am satisfied to offor it if counsel is

willing to accept it, or if he has another copy of it.

MR, FERGUSON! X am sorry. X simply don't

have one that is unmarked and X think the witness

has one that is marked as well*

THE COURTi The Planning Board is now up on

Hanover Avenue, so we can't walk up and get one.

Hit, PERGUSONt Only if X have a half an hour

to mark it up myself. X don't really think it is

proper to give you with different colors of felt-type

pens.

MR. LIHDEMAN! X can see that, your Honor.

THE COURTi It would have a tendency to

emphasise something that might not properly be done.

So let's do this. We will agree that P-13 will be

marked in evidence and Ifll check the Morris County

Law Library to see if we got a copy of it because

there is a requirement that all aoning ordinances

and Master Plans be filed in the Law Library. So

we may have a copy of it.

MR. LINDElWi! Or perhaps X can get one later

and exchange it.

THE COURTi I think X can arrange for it.



Zimmerman - Direc t

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. FERGUSOStt tifoat is P-12?

THE COURTi P~12 is the comprehensive plan

for Chester Township.

MR. FERGUSONi Oh.

THE COURTi Xt has not been marked yet.

MR. LIHDEMAtfi He have a problem on that, your

Honor.

THE COURTt Hold it just a second.

All right, let*s go back to P-12.

MR. LINPEHAHt Your Honor please, on the

comprehensive plan X have a dilemma. X just simply

cannot explain. The document that X have for the

comprehensive plan of Chester is dated February,

1974. Mr. Ferguson showed me that copy that bears the

date of August, 1974. He tells me that mine is

a preliminary document. X just don't know. Xt is

the only copy in the file.

THE COURTt Xt is unusual, not unusual in the

annals of municipal work.

MR. FERGUSON t As far as I an concerned, this

is it. Xt is dated on it and that's the one X have

told is the proper one.

THE COURTt Mr. Hilias is going to be the one

most familiar with it. He is the attorney for the

Planning Board.
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MR. LI^DEMAWi Do you know about that?

MR, IIILLASI This was adopted, in fact, that**

my partner's handwriting on the front page* Ha wrote

that on the day that it was adopted.

&R# FERGUSON i This is right* This is my only

copy* I am happy to let the Court and the witness

and Mr. Linderaan use it* But Z will haveto get

another one someplace*

THE WITNESS! 1 would.

MR* HXI&ASt X can provide one*

MR. FERGUSaii I would like a discussion off th

record.

MR* LI^DEMANt Hay X ask to let the witness

look at half a moment, your Honor?

THE COURTt P-12, then, will be ~

MR* LltUM*UM81 The comprehensive plan with the

reference based —

Does your Honor want one then as an exhibit?

THE COURTi Yea, X want it to be understood tha

if there are not any maps included in those documents

X want reference, X want the maps to be included

because my knowledge of the Master Plan indicates

there are an awful lot of maps that come with a

Master Plan*

MR* FERGUSCfcf! Very well*
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Are there maps in there?

MR. LINDEMAMI There are some, yes*

THE COURTt All right. P-12, two parts to it.

MB. LIMDEtlAWt Ycia, the comprehensive plan with

the text and reference base are separate documents.

Tim COURT t P-12A and B and C we aan mark the

maps.

(The documents referred to were marked P-12A,

P-123, in evidence.)

THE COURTi Let me just look at this, if you

would, please, for just a moment.

MR. XJHDEMANs Hay we offer another exhibit?

THE COURTt Yes, sure.

HRm LINDBMANi For the record, the so-called

964 zoning ordinance with the map*

THE COURTi All right, it will be P-14.

(The document referred to was marked P-14 in

evidence.)

MR. LXUDEtX^U The next one, your Honor, is the

comprehensive development plan for Chester Township

previously marked in the pretrial discovery as

defendant's exhibit DC~3, which X assume is now

ignored.

m. FEHGUSOHt Off the record?

(Discussion had off the record.)
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THE COUOTt P-15 for the record i s the 1950

Master Plan for the Township of Chester.

(The document referred to was marked P-15

in evidence.)

ME. LXHDE14AHt Oh, yes . Xt i s not f 5 0 .

MR. FERGUSONi Yea, sorry, wrong one.

MR. LINDHMANi That should be I960, your Honor.

THE COtfOTl 1960?

MB. LINDEMANt Right,

MB. FERGUSONt X also suggest getting a copy

of the Somerset County Master Plan and X will take the

position that Chester Township being on the border

is Just as relevant. X know what the Somerset County

Master Plan is as the Morris County.

MR. LINDEMANi X don't have any intention of

offering that.

9BHB COUKTi Xf you want to, Mr, Ferguson, you

can get it*

Let's do this. X think the Grand Jury is

coming in at eleven. Obviously, Mr. Hlllas is going

to be more than a few minutes. Letfs go ten minutes

after. By that time, X will have gotten rid of the

Grand Jury.

MR. LINDEMJVNi Can we leave this here?

Tits COUKTi Yes, you can leave everything ;
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right there.

(A short recess was taken*)

THB COURTt Okay.

Q Hr« Zimmerman, you made a study of the Chester

Township Master, comprehensive Master Plan px0p*r*& by

Canteub 6 Fleisslg, dated August of 1974, which is P-15 in

evidence?

A That's correct.

Q And in your — did you make ̂ ny analysis of that

plan?

A Yes, X did.

Q And in so doing, what criteria, if any, which

are relevant in this case, did you employ?

A Well, there were several criteria I employed in the

analysis of Chester Township's comprehensive Master Plan.

First was whether the Master Plan conformed to the requirements

in the Municipal Land Use Act of 1975. Second criteria

was whether the Master Plan conformed to the principles

enunciated in the recent court decisions relative to

planning and zoning, *jo!%t juaurel and the Madison Township

case.

Thirdly, I compared the Master Plan with the toning

ordinance to ascertain the conformance between those two

documents.

Q How, you did apply them, or at least compared
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the zoning ordinance with the Master Flan?

A That's correct*

0 Hid you study that Master Plan?

A That zoning ordinance being P-10 in evidence?

MR. LXntmumt X think it would be appropriate

if we had seme of those documents before the witness,

your Honor*

May I do that?

THE COURTt Yes.

Q How, inviting your attention to Page 6 of the

Master Plan and the general objectives enunciated in it,

what, if any, comment do you have with respect to that

based upon those criteria that you mentioned before?

MR. FERGUSONt Excuse ne one minute* I have a

problem. Off the record.

(Discussionhad off the record.)

THB COURTt Let's match page 6, that document,

Mr. Lindexaan. The document that Mr. Zimmerman has,

if they match, then you got a point of reference.

X think that is what we are going to have to do

until the Township Clerk gets here.

Is that the same?

MH. FBJtGUSÔ ft The first five paragraphs

are, the second three are not.

THE COURTi Off the record.
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(A short recess was taken*)

0 Mr* Zimmerman, on the comprehensive plan of

Chester Township, did you examine the regional context

appearing at Page 1 of the document?

A Yes, X did*

0 And then going to the top of Page 2 where it

says, "From the foregoing, it is apparent that Chester

Township should not assume any major regional responsibility

for housing and urbanization due to the relatively remote

location as related to major regional and employment

areas and communication corridors**

What, if anything, have you found about any undertaking

of responsibility for any regional housing, much less

major regional housing, major regional responsibility?

A My analysis —

MR. FERGUSONi Objection, unless either from the

Master Plan or the question to the witness gets a

definition of region* I am not sure it is in the

question or adopted by reference*

MB* LINDEMAra Well, in the context of the

report itself I asked the witness if he had read the

regional context section on Page 1* He said that he

had* And now on the top of Page 2 it refers to the

municipalities not adopting major regional responslbil

lty* So Z think that the definition is either in
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the document itself or else it is so vague to be

meaningless* And I am sure the municipality doesn9t

take that position*

MR* FERGUSONi If it is not in the document,

let9s identify it* Zf it is so vague to be meaning-

less , let's not ask it*

THE COURT t I think a fair question is to ask

him what he determines to be the region as the

plan recognises it* That will help, be helpful to

mm too*

Q Can you answer that, Mr. Slmmerman?

A Well —

Q What is the region mn the plan assumes it to be

A Well, the region as the plan discusses it, in my

opinion, ta not specifically quantified* X was not able to

ascertain from my perusal of the plan whether the region

was the area within five miles, fifteen miles, forty miles

or the northern Hew Jersey area*

X would interpret, however, the region as those

housing needs which develop outside the municipal borders

or outside the borders of Chester Township themselves*

And

MR* FERGUSONt X still object, your Honor,

if this is in response to Mr* Llndeman9s question

because the regional plan association seems to have
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been identified as the originator of one definition

of region which is the "intermediate ring" and X think

whan the plan talks about region, it is probably

referring to that*

How, if the witness is going to use another

definition, let's have it clearly stated what he

is doing.

HE. LX&DBMANt Hay Z ask that the witness

consider Mr* Ferguson9s comment and also the

second paragraph of the second large paragraph,

the regional context and perhaps expand on that?

THE COOHTt Off the record* The Township

Clerk is here with the documents, so let's get those

marked*

(Discussion had off the record*)

THE COURTi Let the record show that Mr*

Linderaan indicates he is satisfied the comprehensive

plan for Chester Township is a document that indicate

it Is prmparmd by the Chester Township Planning

Board, the Consultant, Candeub 6 Flelsslg 6 Associated,

dated August, 1974, and is 19 pages long*

THE CLERKt 21*

THE COURTt 21 pages long?

MR* FERGUSONi 21*

THE COURTt I only have nineteen* All right,
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the last few page3 are maps*

MB. FERGUSONi Do we substitute this for P-13?

THB COURT* I donft want to take her copy.

If we got one that is a satisfactory substitute,

let's just keep theft.

MR. FERGUSOHt How many pages do you have,

Hr• Zimmerman?

THB COURTi How many pages in yours?

THE WITNESSt The last page is Page 20 which is

a general plan map.

MR. FERGUSONi This one that has got 21*

THE OOURTi Well, all right. we will do this.

We will mark the one that the Clerk brought and we

will impose upon you, Hr. Ferguson, the responsibility

of returning it to her.

MR. FEKGUSONt I will accept it.

THE COURTi That can then be P-12A.

(The document referred to was marked P-12A

in evidence.)

MR. LBIDEMANi We have two certified copies

of the zoning ordinance.

MR. FERGUSONi Walt a minute.

MR. LIHDEHAHt Pursuant to which the comprehens

plan was adopted and the Court requested a copy of

that.

ve
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THE COURTt Okay. Those are the Minutes?

MB. LXHDEMASts Those are copies of it.

THE COURTs Okay. Let the record show that

the Minutes of the Planning Board of August 14,

1974, reflect that a Motion was made by William

Conovar, Jr., seconded by Scott Parks, that the

comprehensive plan as it appears in the Xerox copy,

twenty-one pages, dated August, 1974, and attached

hereto be adopted and it was adopted by a roll call

vote.

All right, I will keep the copy* Let18 mark

that P-12C, the Minutes.

(The doouiaent referred to was marked P-12C

in evidence.)

MR. FBRGUSONs May I suggest, your Honor,

that we mark Am P-12D a map entitled "General

Plan, Chester Township, Morris County, New Jersey,

Candeub, Fleissig & Associates, 1973, which I believe

is attached to the Master Plan on Page 20?

MR. LINDSMANi if your Honor please, X would

object only because I think it has a tendency to

crowd up the record. But other than that, it is

all right with me.

THE COUKTs Hell, from the standpoing of

larger graphics, if they're going to be referred to,
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in looking at the map on Page 20 that I have attached

to the copy that X am using, it9s a photostatic copy

and somewhat undiscernible.

HE. LXHDEMAtfi All right.

THE COURTt Prom that standpoint, if we are

going to use it, X think it will be helpful, so let's

mark it P-12D, will be the maps annexed to the

Master Flan*

MR. LINDEMANi Maps, is that plural?

MR. FERGUSONt Maps.

TUB COURT! Yes.

MR. FERGUSOWt The second one would be

P-12D-2, which is the illustrative toning map

attached as Page 21 of the Master Plan*

(The documents referred to were marked P-12D-1

and P-12D-2 in evidence.)

MR. FERGUSONi Can X have two minutes just to

talk to Mrs. Dews?

X assume nobody wants anything further from

Mrs. Dews?

MR. LXHDEMAHi No, thank you, very much,

Mrs, Dews.

(The noon recess was taken.)
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THE COURTi That can be marked P-13.

(The document referred to was marked P-13

in evidence.)

THE COURTt Okay. As X recall it, and you can

refresh my recollection if X am incorrect*

MR, LINDBMANt x am going to rephrase it, if

X may, your Honor.

THE COURTt Okay.

MR. LINDEMAHf The question.

Q Mr. Ziicnaman, we were noting at the conclusion

of the testimony this morning that at the top of Page 2

a reference is made to the requirement, non-requirement

on the part of Chester to asssume the major regional

responsibility for housing.

Xs there any indication at any place of the compre-

hensive plan as you have been able to determine it whereby

the planners provide for any responsibility, major or

minor, for regional housing?

MR. FERGUSON* Objection, and once again, unles

we define the tern regional and also what we mean

by responsibility^.
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THE COURTi Let's, X take it from the form of

the question that he is saying regardless of what

the region is, is there —

MH. kXHDEMANs I can even put it a little

differently than that, your Honor.

Q Regardless of what the region is, is there any

undertaking to provide for housing in any area outside of

the confines of the municipality of Chester Township?

MR. FERGUSOtft z submit that's objectionable

because the Master Plan of Chester can only deal with

Chester.

As X understood the question, it provides for

housing outside the limits of Chester*

THE COURTi Outside the consideration of

Chester Township's boundary?

MR. LINDEMANt Yes, right. That*ii what X mean,

provide for housing within Chester for the requirements

of any people outside of the municipal limits of

Chester Township.

ME. FEHGUSOftt X object* That's alaost too

amorphous to object to.

THB COUKPt All right.

MR. FKKGUSONi Therefore, objectionable on

that ground.

THE COUKFt "All right.
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0 Can you find any such provision in the Master

Plan, Mr* Zimmerman?

A There are several sections in the comprehensive plan

for Chester Township which, in my opinion, enunciate the

goals and objectives toward housing* And these goals and

objectives relate very succinctly towards Chester Township

providing that type of housing which is needed by the

occupants of Chester Township exclusive of the needs that

may be generated outside the borders of the Township*

Q Can you cite us some of those places, please?

A Yes, the first mention of housing for Chester Township

is found on Page 2 of the comprehensive plan for Chester

Township* And Z quote from the top of the page*

•From the foregoing it is apparent that Chester

Township should not assume any major regional responsibility!

for housing in urbanization due to the relatively remote

location as related to major regional employment areas

and communication corridors*"

1 would Identify that as the first area of the

comprehensive plan which addresses itself to housing and

the first area within which the regional responsibility,

however that is defined, is not assumed to fall within the

Chester Township purview*

The second area is found on Page 6 under the heading

A, General Objectives*
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"One provides for facilities such as housing and

commercial services to meet the needs of Township residents*

They should be provided within the framework of environmental

goals.*

Here again, I think, there is consistency within the

comprehensive plan in that the provision of housing is

directed to meet the needs of Township residents*

On Page 10, I would like to draw attention to the

section subtitle D, Housing* And in that area, again X

feel it is my opinion that the housing needs enunciated

relate to needs generated within the Township by residents

and activities within the Township borders*

And X quotet

"The single-family home market is obviously good in

Chester Township as demonstrated by the rapid increase

in the number of houses during the 'SO1** However, the

rental section of the housing market is very small* The

question is, how much of the regional up and down local

needs for rental and moderate income housing can possibly

be met in Chester Township* The over-all regional demand

for apartments and houses in the moderate cost bracket cann

conveniently be met in Chester Township due to the high

cost of land and the long distances from major employment

centers in combination with the lack of public trans-

portation facilities* The major local needs ~~"



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Zimmerman - Direct 62

Q Well, excuse me, Mr. Zimmerman. Rather than

just reading on the balance of that* Can you tell us

MR. FERGUSON i Excuse fae. If the witness

thinks It Is Important in answer to Mr. Llndeman's

question to read the third paragraph, Z think he

should do so.

MR. LXXDEmSt Well, Z am satisfied to have

It. Z don't know.

MR. FERGUSONt The witness may not be.

THE COURTt You're answering the question,

Mr. Zimmerman?

THE fCTWESSt z was prepared to read the third

paragraph.

THE COURTi All right?

MR, LZNDBMANt All right.

A *The major local needs Include provisions for

services of elderly residents and young families who want

reasonably priced dwellings with less site site and

floor space to maintain. The proposed office areas will

to a large extent draw employees from the existing or

potential labor pool In the surrounding areas and as a

result, there will not be a significant increase in the

demand for moderately priced dwellings In Chester Township,

A future need of about 650 rental units is estimated."
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1 think at this point it would be useful, in my

opinion, to put these three quotations tram the Master Plan

together and 1 would be tcornpetent to draw a conclusion

that one, Chester Township identifies its goals and

objectives in the housing area as solely falling within the

needs of providing for housing for the residents within

Chester Township,

X would also like to point out that while the

municipality anticipates that there will be the development

of proposed office areas in the municipality, it does

not feel that the employees should be housed within the

municipality or that there should be housing for phase

employees in the municipality and makes the assumption

that the existing or potential labor pool for the office

areas in Chester Township will come from the surrounding

communities. That is, Chester Township will zone areas

for office use* They will be developed for that purpose,

yet the labor pool will be housed outside the Township.

Therefore, the conclusion of these statements are

that moderately priced dwellings do not have to be

provided for within the borders of Chester Township.

Q Mr. Zimmerman, is there any place in the

Master Plan that you may recall that justifies or explains

the 650 figure in that housing section which is the last

one that you read?
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A X was not able to asoertaln what the computations,

assumptions or the goneain of that figure was in my review

of the comprehensive plan.

Q How, in the section that we are referring to on

Page 10, have you been able to find anything in the Master

Plan that relates to rental units? Is there another place

that refers to rental units? X call your attention parti-

cularly to, or the bottom of 16, top of Page 17«

A On Pages 15 and 16 of the Master Plan, there is a

description of the amount of area in the municipality

that is proposed to be zoned in particular residential

districts* In the middle of, I guess, Page 16, there is

a subsection which deals with the medium density residential

In this section the Master Plan states that the medium

density residential area includes 2.6 persons per dwelling

unit and a maximum of four to five dwelling units per acre*

I would interpret this as being the effort on the

part of the municipality to provide for other than single-

family type dwellings*

Q Now, do you know what the; zoning ordinance

provides, that is to say, the 76-12 ordinance* the one

that is currently in effect with respect to this kind of

dwelling, multiple family dwelling?

A The zoning ordinance has designated approximately

275 acres which have been, fall in the MR District — I'm
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sorry —• RM District, tinder that category, there are

certain zoning regulations and restrictions dealing with th

types of housing units and density bedroom counts and

other factors pertinent to the development in the RM

District.

Q And how many units per acre can be accommodated

then in the RM District?

A The RM District sets a requirement of five dwelling

units per acre as a maximum.

It also designates that no area greater than 150 acre

would be developed at any one time and also sets forth

a requirement that the density maximum is 10 bedrooms per

acre.

0 Excuse me, Mr. Ziiomernan. You referred tc 150

acres at one time. Did you mean, is that what you meant?

THE COURTt X read the soning ordinance 150

per site.

MB. LUiD&MANfs 1 5 0 -*•

THE COURTt P*x s i t e .

MR. LINDEMANl Y e s .

THE COURTi The sites are limited to 10 acre

sites.

THE WITNKSSI I am sorry. 150 units be located

on on& site and 300 units b® the maximum that the

town consider in the RM Zone.
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0 How, you were referring to the five units per

acre and 10 bedrooms p^x acre*

What opinion, if any, do you have as to the feasibility

of those limitations for low Income people?

h In ray opinion, they're —

MR. FERGUSONi which limit, totally unfeasible?

Which limitations are we talking about?

MR. LITJDEMANt First, now x am talking about

five units per acre and a 10 bedroom limitation*

MR. FERGUSONi Well, separately or together or

what? X don't think the question is clear*

MR. LINDEMANi x will take them separately*

0 X*at's take five units per acre first, Mr.

Simmerman*

A There has been over the years a density figure

associated with different types of housing* For example,

single-family homes in Chester Township range from one unit

acre to one unit on five acres*

Xn other communities, the range may be one unit

on one acre to four units on one acre or quarter-acre

soning.

The next type of housing which would be single-family

attached or townhouses built upon the single-family

density and we would have a range of, say, four to six

units per acre or maybe four to eight units per acre for
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townhousa type units.

The next highest type of housing in terms of density

would be garden apartment type density in a suburban

community, This ranges from ten to fifteen units per acre.

So that when you talk about five, when the zoning ordinance

passes a requirement a maximum of five dwelling units pet

acre, they're saying with, in my opinion, a groat deal

of specificity, What type of housing units can be built

on that tract of land.

And I think they're talking about townhouse type

units in the middle density range*

I know of no situation in Hew Jersey under which

garden apartments have been built at this low density.

If in fact garden apartments were built at this low

density, then the costs associated with these units would

make them very expensive and put them out of the range of

low and moderate income families.

Q fthat does the limitation of ten bedrooms per

acre add to that viewpoint?

A The ten-bedrooms per acre similarly constrict the

flexibility of the types of units in terms of bedrooms

that ara placed upon the site.

For example, if it was desirous, or the developer

wanted to build a variety of bedroom types, one-bedroom,

two-bedrooma and three-bedroom type units, the ten-bedroom
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maximum would, as X said before, seriously constrict his

flexibility* And if he were to put in two, three-bedroom

units, he would have used up 60 percent of his bedroom

allotment and he would only be able to put in, say, two

more two-bedroom units for a total of four units*

So if he was disposed towards putting In two and

three-bedroota type units, which X would submit are the

types of units that are needed when we talk about low,

moderate or median income type housing, it would be dlfficuljt

for him to even approach the five dwelling unit limit

that's in the ordinance and that the bottom line really

is that the ten-bedrooms in a serious restriction upon what

is needed in terms of housing*

Q Xs there any statement in the comprehensive

plan to your knowledge regarding the substandard housing

in the municipality and recommendations as to its

improvement?

MR, FERGUSONt Objection, unless we get a

definition of substandard*

MR* LINDEMAHt Well, let me, and before the

Court rules on that objection, perhaps X can ask

another question, your Honor, which may shed some

light on that question which is otherwise pending*

Q Xs there any provision, to your knowledge,

in the Statute, that is to say, the Municipal Land Use Law
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that relates to the improvement of housing within a

municipality?

A It is my information that the housing element of the

State Statute specifically has a clause which requires

that the substandard housing be addressed within that

element*

Q I refer you to 40s55-40, 55D-28 of the

Municipal Land Use hmr and particularly section B3 in

that section of the Statute* Is that the section you are

referring to?

A That's correct.

0 And that's very short* Ifould you read that

to the Court, please?

ft "A housing plan element, including but not limited

to residential standards and proposals for the construction

and improvement of housing*"

Q Is there any such provision inthe Master Flan

which refers to the improvement of the housing?

A Well, I would not only say that there is no section

in the Master Plan that deals with the improvement of

housing, but I would be, X would say that there is no

housing plan or housing plan element in the Master Plan

at all*

Q Are there any other elements that are lacking

in the Plan which are otherwise required by the Statute?
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A Wall, X have to admit that I focused my attention

in the analysis of the comprehensive plan upon the land

use element and upon the housing plan element*

MR. LXHDEft&fi All right. If your Honor please

t will withdraw that question having to do with

the substandard housing and just limit it to the

word improvement the witness has just testified to.

Q Would you explain, please, if you can, Mr.

Zimmerman, the meaning of PUD in terns of what we are

talking about?

A PUD stands for Planned Unit Development.

Q And what does that nean?

A In the context that it's used in planning and

implemented in zoning ordinances, it is a, it is a develop-

ment of land which would embody mixed types of land use.

For example, let's say there are two zoning proposals

to district areas for one particular type of use, R-l

would be single-family type use on one acre. The PUD would

first of all, allow for a mixed or variety of housing

types within the Pt?D District. There stay be provision

for aingle-family detached housing, single-family attached

housing, apartment patio housing, a variety of housing

would be provided. And that variety would be spelled out

in the requirement of the zoning ordinance.

In addition, tho >UD would also allow for commercial
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or industrial development* And again, the soiling ordinance

would define to what extent or what limits that type of

development would take place*

Most PUD ordinances are aimed at development of

larger tracts of land. And it1a the thoory that the

development of these larger tracts of land with flexibility

and the variety of land uses is preferable to the stereotype

or it is preferable to older, more traditional development

that might create a Levittown type housing development

or sprawl-typo development*

Q Mr* Zimmerman, with regard to the Master Plan

and the map, the zoning map for Chester, hew many dwelling

units does the plan call for in the PUD section?

IV Initially, the Master Plan was drafted and there was

a specific designation for PUD areas* The housing density

at that point wan 2*3 units per acre*

In addition, there were approximately 1,009 acres

outlined in the general plan for future development in this

PUD type manner*

0 And how many units, therefore, would that

allow for?

A That would allow for approximately 2,320.7 units*

Q And how many units in the apartment area?

X think we referred to that a moment ago*

A There were 650 units designated for apartment rental
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in the comprehensive plan*

Q Therefore, tha combination of apartment rentals

and PUD rentals equals what?

A Wall/ that is somewhat of a question as to whether th

apartments would be contained within the PUD or would be

separate. If they wera contained within the PUD, we would

Still be dealing with 2,320.7 units*

It they were in addition to the units designated for

the PUD area, then we would be talking about an aggregate

of 2,970*7 units which would be apartment units, multiple

family units and any other units that would be placed In

the POD area*

0 Now, Hr* 2inan©rraan, does the zoning ordinance

which is P-10 in evidence, provide or allow for either

2,320*7 units or 2,970*7 units?

h No, it does not* As X indicated earlier, the

RH District, which is the only district in the municipality

which would provide or have the potential of providing

for multiple family type units has a limit of 300 dwelling

units* So that while the Master Plan provided either

2,300 multiple family units or 2,900 multiple family units,

those figures are certainly not translated in the zoning

ordinance which only provide for 300 multiple family units*

Q There are, as you testified before, I think,

approximately 250 acres'in the RM Zone over-all, is that
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correct?

A 278*4 acres•

0 And that would permit construction of how many

dwelling units?

h That would permit the construction of the approximate

1,392 dwelling units, if that acreage was developed at a

density of 5 units per acre*

Q And that is what in relation to that which the

comprehensive plan proposes?

A Well, again this is significantly less than what

the comprehensive plan calls for* It is approximately

50 percent of what the Master Plan calls for in terms of

total units*

0 How, you have examined, have you not, the

1976 Zoning Ordinance, P-10 in evidence, relative to the

f64 ordinance which is P-14 in evidence?

A Yea, X did*

Q Were there — tell us first what kind of

residential zones »r& provided for in both ordinances?

Taking first the f64*

h Yes* The basic difference between the residential

categories and the original zoning as compared to the

new zoning ordinance Is that the new zoning ordinance adds

the BM District, which is the multi-family district*

Both ordinances have an"R-5 District which is single-faiaily



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

- Direct 74

on five-acres and the R-2 District which is single-family

on two acres and the R-l District which is single-family

on one acre*

And then as I said, the '76 ordinance has the

multi~£anily addition.

Q How, is there any change in the allocation

of acreage in the various fl Districts from 1964 to the

1976 ordinance?

A Yes, there la*

0 Would you tell us, please, what, if any, change

in acreage there were in the E-5 Zone in 1964 to 1976?

A ^he amount of acres in the R-5 Distriot has been

significantly increased in the new zoning ordinance.

0 In what amount?

A Previously there were approximately 4,200 acres of

the municipality in the K~5 District, whereas, in the

new zoning ordinanca thore are 5,640 acres in the R-5

District or an increase of approximately 33 percent*

0 hn& how about the R~2 Zone?

A How the R-2 Zone, there is a decrease in the number

of acres that lie within the R-2 Sone. Xt goes from 8,400

acres in the old zoning to 6,700 acres in the new zoning,

or a decrease of about 20 percent.

Q And th© R-l?

A In the R-l Zone, £h© acres we are dealing with is
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vary small. In th«s early Boning ordinance, or the old

zoning ordinance, there were 227 acres In the R-l and that*

b©«n out approximately in half to 111 acres in the R-l

Zone*

0 Now, have those acres that are remaining

to the R-l, can you tell us anything about the extent of

building already on them?

A My analysis of the R-l Zone Indicated that almost

all of the acres in the R-l Zone are developed and have

existing residences and other structures upon them so that

there is virtually no vacant developable land in the

R-l Zone in Chester Township«

Q ^hat conclusion, if any, do you draw from the

fact that the R-5 acre was increased by 4 percent with

regard — and the conclusion X am referring to, would

have with regard to the amount of housing can be constructed

A Well, what has happened —

M3U FKRGUSOtf* Excuse me. I am sorry* Could

X have that read back?

(Last question road by the reporter*)

MP.« LINOTWfi Let me rephrase it*

0 What conclusions, if any, have you drawn

respecting the amount of housing that can be constructed

arising out of th® increase of the R-5 Zone by 34 percent

increase in those two zoning ordinances?
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MR. FERGUSONi Now, is that the amount of housin

constructed throughout the Township in all zones or

limited to the RM# or R-5?

THE COURTt I take it it is limited to the

R-5.

MR. IiINDEHJtfll Y e s .

THE COURTt H«s is asking what is the number of

houses that can be built on the additional number of

acres that la reflected in between '64 and '76

ordinance, or the 34 percent increase or the 1,448

acres•

MR. FERGUSONt Zf you take away from the

R-5 and add to the R~2 and the KM, of course it

tends to balance out. If this goes ~

THE COURTt He is only asking with respect

to that zone*

MR. FERGUSON I Okay.

MR. IiINDEHANt I think that would be cross-

examination anyway. X was not asking specifically

for the number of houses precisely, your Honor.

Z was really asking just what conclusion he draw s

from that because X don't know that an exact

computation has been made by the witness.

0 Well, can you answer the question?

Yes. Based upon the figures I cited earlier,
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2 would conclude that what Chester Township has done is

first of all to increase the amount of acres located within

the R-5 Zone and this would be the most, this would result

in the erection of the most expensive type of house in

Chester Township.

And as Z mentioned earlier, a significant number of

acres have been put into the R-5 Zone which hitherto

didn't exist* However, because we are dealing with

5-acre zoning, only a small amount of new housing would

result. Approximately 245 additional housing units would

result In the R-5 Zone*

Q How, Mr. Zimmerman —

MR. FERGUSON! All right. Go ahead.

Q Have you formed an opinion as to whether or

not the present loning ordinance, that is, 76*12 will

translate itself into more or fewer dwelling units than

was provided for under the '64 Zoning Ordinance?

A Actually comparing the development potential of the

two zoning ordinances, the new zoning ordinance provides

for less housing units than would be the case under the

old zoning ordinance.

Q Can you do that by count in the various

zones?

A Yes, I have already done that calculation.

Q And what is "it?
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h And under the old atoning ordinance the maximum

number of dwelling units amounts to 4,492.

And under the new zoning ordinance the maximum number

is A, 298.

So there is approximately a difference of 200 dwelling

units that have been removed under the new zoning ordinance.

Q Can you break that down in the, as to the

present zoning ordinance?

A Yes* In the H~5 District, there would be 958 dwelling

units* In the R-2 District ~~

MR. FERGUSONt Is this the old or new ordinance?

THE WITNESS« The new zoning ordinance.

MR. FERGUSONI Okay. R-5 is what?

THE WITNESS* 958.

In the R-2 Bone District there would be

2,846. In th& ft-1 2ona District there would be

95 unita. In the HT Zone District there would be

99 units and in the im District thera would be

300 units. So those figures add up to 4,298.

There nay be &osm rounding in that calculation.

Q Similarly as* to the f€4 Act or zoning ordinance

rather —•

A That's correct.

U Would you tell us about the '64 breakdown?

A Okay. In the tt~5 Zoning Ordinance — I'm sorry —
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in the old zoning ordinance, the K-3 District provided

for a maximum number of 716 dwelling units. The R-2

District provided for a maximum of 3,584 dwelling units*

The R-l District provided for 193 dwelling units for a

total of 4,492 dwelling units under the old sotting ordinance

Q How, is there any provision in the present

zoning ordinance for houses on small lots, that is to say,

lots of less than one acre?

h Mo, there is not* The smallest single-*family lot

district ia the R-l, one-acre district which I have already

indicated is substantially fully developed*

Q How far is the Township of Chester from Newark,

Hew Jersey?

h fxcm the —

THE COURTt As the crow flies or as the car

drives?

MR. LXNDEMAHs I think I better ask the witness,

your Honor* I don't know how he has computed it*

THE COURTi Okay#

& As the crow flies*

THE COURTi As the crow fliea* Okay.

A The center of Chester Borough to the center of

Newark, Broad and MarXot Street, Is slightly less than

twenty-eight niles*

0 All right* Now, you said at th& early part of
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this examination that you arm fanlliar with the Mount Juaurel

and Oakwood at Madison Township* Can you tall us what th«

criteria for developing municipalities are as enunciated

in the, in those cases?

And as you do it, please tell us for each particular

criteria your opinion as to whether or not the Township of

Chester either meets or fails to meet the criteria?

HB. FEBGUSOMt I object for the record, your

Honor* It is really a legal conclusion that the

witness is testifying to and you can take judicial

notice of It*

THE COURTS An ©Xpert can help me with facts

and areas of expertise. Now you're getting Into

the law which technically should be the Court9s

expertise, whether it is or not is the basis perhaps

is subject to debate. But aren't you asking ma,

aren't you asking him to give z&a my conclusions

on Mount Laurel's outlook?

MR. LlUDEzlAZU I think, your Honor, in this

area this is the kind of thing that really calls for

a legal conclusion.

At the very outset of this proceeding, this

trial, there was a discussion as to whether or not

Chester Township was a developing municipality.

And, of course, it is the Court's conclusion that is
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the final and only real one upon which we will

ultimately rely.

THE COURTS An expert is supposed to help me.

ME. LltfDEMANi Yes, the expert is supposed to

help you.

How, X think as the witness will tell us what

the criteria are which, of course, the Court already

knows which way, but, of course, we have to put it

in the record. But as he tells us what the criteria

are, he would give his expert opinion as to the

aspects which the Township either does or doesn't

meet them.

HK. FERGUSOWt I have no objection to the

witness giving a criteria and then judging whatever

he wants from that criteria or making any comment

upon it.

X do object to the apparent assumption that is

the criteria contained in Mount Laurel.

MR. UHDEHftNi Well, he may be wrong, I will

concede that. X think he will not be, but he will

state at least what his view is as to the existence

of those criteria and then state factually and from

his expertise whether or not the Township meets

them.

THE COUHTt X think, it smacks a little bit of
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a lawyer telling me whether a zoning ordinance is

valid or not* And I don't see why an expert has

that, any greater expertise in that area when you're

applying it to case law*

MR, LINDEMÂ Ti Let me cite this example,

if X raay# your Honor*

It is in the form of an offer of proof and I

am going to refer to a certain, one criterion, if the

Court will permit me to do it in the presence of the

witness* X am thinking of the one that speaks of the

municipality shedding its rural aspects*

flow, there X think while the Court does make

the determination as to whether those criteria have

been met, there is no fixed or legal standard so far

as I know that can determine whether or not a

municipality has shed that rural quality, or aspect*

There I think you need the opinion of somebody who

is a planner* Somebody who knows about the development

of real estate because we are talking where the fact

that farms may have existed at one time and may not

exist now* And that the municipality is taking on

certain characteristics which are relevant from an

expert's point of view.

X think it is not limited solely to a conclusion

to be drawn from facts that would be adduced at a



Zimmerman - Direct 83

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

trial. That's only one,

THE COURTi The factual basis for not meeting

the criteria or not meeting the Statutory dictates

Is one thing. But for him to tell m&, I think for

him to tell me whether it meets Mount Laurel and

Qakwood from an opinion standpoint, which is as I

understand your question, is what you're asking him.

You're asking him what criteria for developments

MR. LINDSMAM: Developing municipalities*

THE COUKTi Developing municipalities, what

they are as enunciated in the Mount Laurel and

Oakwood cases* And your opinion on each criteria,

whether Chester Township meets or fails to meet the

criteria.

MR, UtNDSMANt Well, all right. 1 see the

Court's problem with it.

THUS COURTi You see the problem I have with it?

This is the holding of the case.

MR, LINDEHfttlt Right.

TOR COURTi Okay? And you're talking about

two cases which I read just as you read and X am

to construe those cases.

Now, you1re asking him not to construe them

and say what the criteria are, but to say whether in
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his opinion which has to be my opinion* And I don't

see how that opinion -- I think it impinges upon

my responsibilities, seriously.

HR# LZNFDEMANt I think i£ I were to perhaps

supplement the question a little bit by asking what

he bases his determination on that perhaps may

satisfy the Court.

X do think# however# that it is necessary that

this kind of testimony be before the Court or else

lacking it, I think we will have the spectacle of

Mr* Ferguson and I arguing before the Court that this

one particular criteria has or has not been met.

And it is such a subjective thing that X think the

Court can b« greatly aided by a witness such as this*

THE COURTi You know, factually we have a fine

line here which X think you're crossing over or

a line that you're crossing over on that I'm not

clear on and maybe we are not — well, if you're

asking him to tell me what the facts are that give

rise to his opinion, fina.

MR. LXNDBKANi Y e s # i think I better do it

that way.

THE COURTi Okay. If you're asking him to takej

the criteria from the case and tell me whether in hi

opinion they mcuat the criteria without the intervening
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facts, X have no way of evaluating this witness,

which I nay do for the purposes of giving weight to

his testimony. You're precluding mo from making any

basis, adequate determination as a trier of the facts,

MR. LJNDErtANi I think your Honor is right and

I agree with that merely for him to say yes or no

would not, would be of no help at all to the Court*

Now, X think it should be his factual statement

and then perhaps his conelusion• X will ask him

a conclusion as to whether or not —

THE COURTt That doesn't bother me as long as

X get the factual — you understand what X as* saying,

Htm Ferguson?

MR. FERGUSONi Yes,

THE COURTt In that framework, do you have any

objection?

MR. FERGUSONt No, as long as it is clear

that he is stating facts which he observed or got

from someplace and tells us the source,

THE CODKTt Okay.

MR. FERGUSONt And what his testimony is about*

THE COUETt So that question is what criteria

are there for developing municipalities as enunciated

in those cases and what facts that he concludes

Chester Township has not, X take it, met those
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criteria?

MR. LINDEMANi Either met or not met, whatever

the case may be.

THE COURTi All right. Okay.

Maybe yoa ought to re-state the question, though,

just so it is clear*

ME* LINDKrtANl All right*

Q Mr. Ziinraornian, taking each one of the criteria

respecting the development, developing municipalities as

these criteria are defined in the Mount Laurel and Oakwood

at Madison Township, tell us, please, what facts, if any,

you have to determine whether or not the township has met

or has failed to meet them.

A The first criteria that X would utilize is the

criteria of size. That is. Mount Laurel Township is

twenty-two square miles. Madison Township is thirty-eight

square miles. Chester Township is 28.$ square miles.

There we are not dealing with a small municipality, but

really we are dealing with a municipality that does have

a significant sine. And interestingly enough, this case

falls between Mount Laurel and Madison Township.

The second criteria that I would employ is the

determination as to whether we are dealing with an older

suburb or a central city. An older suburb might be

Netcong or Morristown. A central city would be Newark and
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Elisabeth* X think it's clear and easy to Indicate that

Chester Township is not an older suburb, nor is it a central

city, therefore, it would be considered a developing

municipality in that regard*

The third criteria that X would utilise is growth

since World War XX* And specifically, in the decade from

1960 to 1970, the population has risen from 2,107 to 4,265

for a percentage increase of 102*4 percent*

That is, in the last decade, the population has

doubled*

X would add that the Morris County Planning Board

has made an estiioate of the current population for the

township and it has indicated that the population of the

township has continued to increase and its estimate for

1974, for example, was approximately 5,000* X am sorry,

more exactly, the population estimate for January 1, 1975,

for Chester Township was 4,919*

The population has been growing since World War XX

and certainly in the last decade has grown significantly

and is continuing to grow*

A fourth criteria is the determination as to whether

there is developable area in the municipality* Xn the

case of older built-up suburbs or center cities, there isn9

much vacant land for new residential or new housing

construction* That certainly is not the case with Chester
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Township* There are significant amount* of land that are

vacant and developable for residential purposes*

A fifth characteristic is whether the community is

shedding its rural characteristics*

I would submit that only a minimum or portion of

the total acreage in Chester Township is utilized for

agricultural purposes*

According to the existing land use tabulation found

in the comprehensive plan, approximately 20 percent of the

municipality is utilized agriculturally. My own observatio

is that this land is that much of it that lies within the

estate-type development as opposed to active, primary

agricultural pursuits which are found in the more western

or southern counties of New Jersey*

So I would submit that the rural character as using

agricultural land as a criteria is to some degree on the

wane in Chester Township*

The sixth criteria is whether the municipality is

in the wave or in the path of future growth* Earlier we

discussed the definition of the region and there was a

pronouncement in the Master Plan or comprehensive plAn

that Chester Township lies within the intermediate ring

which has h®an drawn around the Newark-N«w York center*

This intermediate ring is that area which is experiencing

the greatest amount of growth, both in the present and will
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continue to experience growth in the future*

All population estimates for Chester Township and

the surrounding communities indicate that these communities

including Chester Township* will continue to experience

growth in the future*

And certainly the establishment of highway networks

in the area, specifically Route 287, Route 78, Route 80

and the continued utilisation of Route 24 and 206 in

my mind Indicate that Chester Township will continue to

grow and certainly is in the path of growth as it emanates

front the more built-up areas of the suburbs and rural areas*

The last criteria is a little harder to define*

It deals with the concepts of whether the community is

a municipality in the sense of having a municipal government

structure*

For example, there are some municipalities in

Hew Jersey — X did some work for Millstone Township in

Monmouth County which didn't have a Borough Hall* They had

a part-time policeman* The Clerk ran the activity out of

her homo, volunteer fire department* There was no

municipal government structure as is the case with Chester

Township and the case with other communities in New Jersey*

Q Mr* Zlznmarman, ar& you saying that Chester

Township is similar to Millstone?

A fto* I am saying Chester Township does have a raunicipa
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1 structure* it doeo havo a police department* Xt does

2 have a City Hall or Township Hall within which are found

3 municipal employees dealing with the day-to-day functions

4 of municipal activities*

5 X think putting, I, as a planner and as an expert

6 in planning-zoning matters, would conclude utilising these

7 seven criteria that Chester Township is a developing

8 municipality and X would rely upon the facts enunciated

9 in this regard*

10 MR, LIHDEMANi Xf your Honor please* X ask the

11 indulgence of the Court to permit me to request of the

12 court reporter that he prepare a copy of that answer

13 for me? Xf that can be done?

14 THE COURTt Subject to his physical limitations*

15 yes*

16 MR* LV1DFJWU Whatever they may be* X don't

17 need it tomorrow.

18 That concludes my examination*

19 (A short recess was taken*)

20

21 CROSS-EXAMINATION? BY MR. FERGUSOJII

22 Q When you; say that the Master Plan does not

23 assume responsibility for* do you mean housing for residents

24 outside the region or the community, not the region outside

25 the boundary of Chester .Township. Would you tell us
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what you would do if you were re-writing the Master Plan

and how you think tha Master Plan ought to assume a

responsibility? How does it do it?

MR. LXNDEM&fi Your Honor please, with all the

alternatives, I object because this goes beyond the

scope of tha direct examination, even insofar as

this person is an expert is concerned* I haven't

examined the witness on it* I think his answer might

b© interesting. X would be curious to hear it myself,

but I think it is really beyond the ~

'THE OOURTt How is it relevant to this testimony]?

MR# FEKGOSOHi Ifell, the implication is that

the town should address in the Master Plan a regional

responsibility for residents that live outside its

own borders*

1 an asking this witness how he can conceive

that responsibility, what options aro open to this

tarn? If he says there are no options open to it,

then we are through* There have to be some options

open to it* There has to be some alternatives

which this witness thinks are feasible*

Tim COURTt Well, Mr. Lindeman, since a

question that occurred to rna when, during the time

that he was testifying, I'm going to give

him that opportunity* I think there is some
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relevancy to it so I will allow it.

A I think —

MR, LINDEMANt Your Honor please, while the

witness is even thinking, I detect two questions.

I am not sure which one counsel is asking. X think

he asked what it would he required to do with regard

to residents outside of the confines of Chester and

also what the options available to the township may be

I think the two questions are slightly different.

At least, different in some degree. X am not sure

which one the witness is supposed to be answering.

THE COURT* Well, what 1 put down is what would

he do to re-write and how it ought to assume its

obligation.

How, the two ideas would seem synonymous.

But yet the precise way of expressing them might be

different. Do you follow what I mean?

In other words, I sue going to put it down In

writing than the way I would indicate that the obliga

tion could be assumed. It is a fair, it is a fair

objection.

Q First, how would you address the problem of

regional responsibility in Chester Township? This is for

housing for parsons outside of its borders?

A I think there are several approaches that I would
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recommend. The first approach deals with what 1 think was

a major part of my direct testimony in that I indicated

there was a serious gap between what the comprehensive

plan called for in terms of housing units and what was

translated into the zoning ordinance in terms of numbers of

housing units.

BQ the first approach I would make, or the first

recommendation 2 would make is to adjust, modify, re-do

the coning ordinance to conform to the Master Plan or

comprehensive plan.

As X indicated, the zoning ordinance is sufficiently

lacking*

second —

U Oh, go ahead*

A The second part of my recommendation would be to

re-examine the goals and objectives relative to housing

in the Master Plan. Granted the Master Plan or comprehensive

plan provided for housing in the loning ordinance, but even

those numbers, in my opinion, are not adequate to meet the

needs*

Specifically the housing objectives in the Master

Plan and the numbers generated from those objectives

pertain exclusively to the Internal needs* The people who

would be working, or the people who would be moving out of

their big, single-family homes and desiring smaller units
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or younger people living in Chester Township who want to

establish their own household, but still remain in Chester

Townahip.

Could X? X am almost finished, Mr. Ferguson.

Q Okay.

A X think the Master ?lan did set forth the significant

acreage* amount of acreage for office and research activiti<

X think there are only 800 acres and when a plan, in my

opinion, when a plan is ciaraprehensive it means that it

all fits together.

Xt means that you're providing for an economic base

or a tax base in designating areas for office and research.

Xn my opinion, you also have to provide for the

housing for those employees. You can't slough It off

on to other municipalities, or say that the potential

labor base is found In other municipalities.

We will have a ratable and we won't have the housing.

So X think first just the sonlng to meet the comprehensive

plan.

Second, I would adjust the goals and objectives of

the comprehensive plan to include more than just provide

for housing for the internal needs. And specifically,

X would recommend that the, they provide housing for the

Office, the potential office and research type activities.

And thirdly. X would make a determination as to what
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is the regional needs. As I understand the aeries of

expertise being put before this Court, there will be

discussion as to what tho regional need is and the fair

share in those items are, X did not delve into those

figures, but those figures will be presented and the

factor in that, in the deliberation on these issues.

Q In effect, you would really do two things*

You would make the zoning ordinance, bring it into more

compliance with the Master Plan in terras of the number of

units talked about in th«s Master Plan versus the number

implemented in this current zoning ordinance?

That's correct.

Q Plus you woul

X think there have,

tions that have to be made to the Master Plan*

d, in effect, r«*«plan?

there are adjustments, modifica-

Q And you would

in the Municipal Land Use

Master Plan and specifics

housing element, th® land

through all those nine or

comprehensive Master Plan

A That's correct*

I might also add, H

testimony I Indicated tha

for a Master Plan, and particularly

go through the process amt forth

Law, Article 3, about the

ly you testified about the

use element, and you would go

eight areas and come up with a

that fits together?

• Ferguson, that early in my

the Statutory requirements

the housing element of
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the Master Plan have to be met* But X also indicated

that there are enunciations, or pronouncements or principles

that have emanated from the Mount Laurel and Oakwood at

Madison case which also bears on the issue•

1 don't think there is anything about fair share

in the Statute that comes from Mount Laurel* That comment

from Mount Laurel and Madison Township and whatever else

the Court may decide from those cases as being applicable

to all municipalities ultimately, indeed ultimately

to Chester Township* Particularly developing municipalities

Q Have you reviewed those elements of the

comprehensive plan of August of 1974 relating to the

topography, soils above and below ground, water resources,

environmental input and data and statements contained in the

Master Flan?

A No, X have not*

Q That was not within the scope of your engagement

A That's correct*

Q Is your opinion that you have expressed today

about meeting the need, the regional need, whatever that

region may be and the people who reside outside the

township in terms of housing, has that opinion been

expressed in any way in contemplation or in recognition

or taking account of the specific geological, topographic

soli, water supply, drainage, flood plain, marsh and wood-
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land conditions relevant to Chester Township as a whole?

A X am not sure X quite understand the question.

Q When you say that the town must plan and meet

its responsibility, that responsibility must be implemented,

must it not, taking account of those factors X named,

the topography, soil, water supply, drainage, flood plain,

marshes, woodlands?

A X would agree with you. X would also state that

the plans for the town relative to housing should also

consider utilities which are part of the plan, which is

one plan element in the comprehensive plan.

Q That was iny next question. As to utilities,

it must take into account also water supply and distribution

facilities?

A That's correct.

Q Are there any water supply and distribution

facilities in Chester Township?

ME. LXNDEKANs X object, you are getting beyond

the scope of this witness.

THE COURTi X will sustain the objection.

MR. FEBGUSCHl All right.

Q And in the same category would be drainage

and flood control facilities, sewage and waste treatment

and solid waste disposal* utilities?

A X am willing to submit that as well as all of the other
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elements enunciated in the Statute have to be complied with

and be part and parcel of the comprehensive plan*

Q And part of a comprehensive plan also,

is it not, a conservation plan element?

A That's correct*

Q Relating to natural resources, open space,

water, forests, soil, marshes, wetlands, harbors, rivers

and other water, fisheries, wild life and other natural

resources?

A That's correct*

0 That is read right out of the municipal land

use Law Section 283-8?

A That's correct*

Q Have you made any review of Mr. Caputo's

site in terms of its appropriateness for high density use

as opposed to other areas within the municipality?

MR* LlNDSMANt If your Honor please, unless

counsel is willing to take the witness as his own

and to accept the answer as his own, I would object

to the question because there wasn't, that was no

part whatever of his —

THE COUKTJ Let him answer the question, than

if he says yes, then we will go somewhere else*

m, LINDEMANt Okay*

THE COURTt We will deal with the next question*
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If ho says no, then it is over*

Did you?

THE WITNESSi Well, would you repeat the

question?

(Last question read by the reporter•)

THE COURT* Yes or no* Did you review the

Caputo site for high density use against other areas

in the municipality?

TUB WITNESSi From a, from a planning point of

viaw# X was aware of what was being proposed and I

was aware of the supportive reports by other experts

relative to the development of that property other thqn

what it was soned or --•

. FEROUSONt I don't think that really

answered the question*

Q Did you examine the, or were you made aware

of expert reports or any, or data with respect to other

sites, and specifically thoso areas up near the border of

Chester Borough around where the MR Zones are in the

present ordinance?

A I am not aware of expert reports or if they exist*

X haven't read them*

Q Okay* Did you xnaka any Investigation of other

potential sites, such as the MR Zones?

h Ho, X did not.
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Q To compare them with Mr. Caputo's site?

A No, I did not.

MR. FERGUSONt I think it might help if we had

a short recess just to let me go over a few notes•

I don't think we will go beyond today, Mr*

Zimmerman.

THE COURTi Okay. In light of the fact that

in part I have been keeping him waiting, 1 would like

to get through with him today. Ail right, what

do you need, ten minutes?

MR. FERGUSONS That would be fine. If the Court

has any questions, perhaps you want to ask?

THE COUKTi I have nothing to ask at this point.

Let's take ten minutes. You can step down.

(A short recess was taken.)

TUB COURTi Okay, Mr. Ferguson.

0 When you say that the comprehensive plan

provided only for residents in terms of housing, you

include in your definition of residents future residents?

And isn't that -~ my next question is — lsnft

a fair reading of what the Master Plan is saying?

A As far as, well, the Master Plan provides for both

current and future residents. The Master Plan, however,

does not provide. In my opinion, the type of housing that

is needed for future residents in the way it provides for
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housing for future residents for single-family type

houses or housing on two acres or one acre or five acres*

Q Your point is that it should have a greater

variety of housing and specifically other types of multi-

family units?

A And other types of multiple family, correct. And a

variety of housing should be provided in the township,

Q You said that Chester Township does not have

any small lot zoning that is less than an acre?

A That's correct*

0 Have you made any independent study to enable

you to determine if in fact there are places where small

lot zoning under an acre per lot is appropriate, given all

the factors that a planner must evaluate in making that

determination?

A My opinion is that there are areas that are appropriate

for smaller type houses and smaller lots in Chester Township

consistent with the land use development concepts that

have hemn identified by Chester or consistent with the

plan before the Court presented by the Caputo property*

g I don't understand that answer* You are going

to have to explain it to me*

A Well, on the one hand, I am saying that there is

nothing so unique about Chester Township which would

preclude it in any way, shape or form from providing in its
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zoning ordinance for small lot type houses and small size

type houses*

Slow, the alternatives from a planning point of view

are where in the municipality this should go* How much

and there are two alternatives suggested which are not

multi exclusive,

Q We are talking about small lot zoning?

h That1® correct*

Q How, what isn't a requirement of small lot

xonlng?

To get at it another way, utility systems to support

it and specifically water and sewers?

A That may be or may not be a requirement* For example,

there is a plan before the Court that would provide on-site

treatment and on-site utility systems, if the municipality

were disposed to go ahead and provide water and sewage

facilities within the municipality itself, then small lots

could be addressed*

In addition, there is no place in the Master Plan

which entertains this as a viable concept* So the issue

isn't even raised in the Master Plan as a possibility*

Q The Master Plan, does it not reflect the

fact that there are no sewers or utilities presently

existing in Chester Township?

A Well, I would suggest that if that is the case,
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and I don't disagree with you, that it is not, it is a very

limited outlook for a Master Plan.

A Master Plan is a projection for the future and

should consider as enunciated in the Statute the provision

for utilities*

Q Okay* When we factor in the concept of time

in the planning decisions, tell us as a professional planner

what time span you would like to see as a general rule

in Master Plans?

A I think the general rule has been that a concept

be developed for twenty years in the future and that that

general concept be translated into a shorter range program.

Say for the next five years and a land use element

be produced consistent with that five-year short-range

future which would tie into the toning ordinance.

Q How, are you saying that the land use element

is short range for five years?

A That's correct,

Q Or could you have a land use element that is

co-extensive with the Master Planvbut which has units

indicated in it?

In other words, a five-year stage, a ten-year stage,

a flftean-year stage, et cetera?

A That's a possibility.

Q So you could have both?
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A That's a possibility•

0 You could do it dither way and still be within

— if I were an accountant, say the generally accepted

accounting principles, but why don't wo say generally

accepted planning principles?

A That's correct,

0 What is the time plan for a zoning ordinance?

In other words, what is the time frame? What are we talking

about? What kind of a range? Short, long, medium?

A Well, thatfs an impossible question to answer in

general terms.

Every zoning ordinance relates to a particular

municipality. It certainly is applicable as we all know,

to the present*

Q You are familiar with Article 3 of the

Municipal Land Use Law*

You mre also familiar with Article 8 of the Municipal

Land Use Law, the Master Plan, and zoning, respectively*

Under those — withdraw that.

within the framework of those two articles, what would

you as a planner say is the -— by the parameters of

a time frame that you as a planner would use to design a

zoning ordinance?

MR. LXNMSMNJt I object. I think it is virtually

impossible for anybody, including the drafter of



- Cross 105

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the Act to know what Article 3 or Article 8 is off

the top of his head.

MR. FERGUSONt X hand the witness Article 3

and Article 8.

MR. I»XKDEMANt Which is that?

THB COORTt Article 3 of the Planning provision.

Article 3 is the Master Plan and Article 8 is the

zoning.

MR, LXHDEJiAilt I mean of the Statute.

MR. FERGUSONt The zoning ordinance.

MR, LXtJDBMAHt Follow the same numbers down.

MR. FERGUSONt I don't know.

NR. LXNDEMANl 55D-28? Xs that it?

MR. FERGUSOHi Article 3 is Section 62.

Article 3 is Section 28.

A X perused very quickly these two Articles.

0 Yes.

A And X have since forgotten the question, if you don't|

mind.

MR. LXMDSMANi Can you find it, Mr. Reporter?

(t»ast question read by the reporter.)

MR. LINDRMANt Your Honor, X object again.

Your Honor, forgive me, because you may miss the

question again. But —

THE COURTt" I think we are getting very



l

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

- Cross 106

theoretical, Mr. Ferguson.

MR. LINDRMANt Awful theoretical and awfully

vague.

MR. FERGUSONt X an just trying to ascertain

the period of time within which we are confined here,

both from a planning point of view and from a

zoning point of view. And perhaps X can just ask the

witness his opinion of whether a zoning ordinance

should, in the ordinance Itself, have a phased growth

plan or whether that should be confined to the

Master Plan and the ordinance should only reflect

what should be done in the near future.

MR. LWmMMt I object to that, too.

THE COURTt That is the whole problem.

MR. FERGUSONi That's right.

THE COURTt You know, that is the whole problem

the State has, the County has, you know. If we

could phase the growth and control the growth, we

would be In good shape and ha probably would be out of

a job and so would all of us.

Eras WITJJESSi Not necessarily.

THS COUBTj You know, X don't understand what

you mean by that question and I think it is unfair

to ask him.

He said before it is Impossible to talk in termi;
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of long-range or short-range*

Are you saying how long should a toning

ordinance be good for or how long should a Master Plan

provide? How should a Master Plan provide for the

phasing of growth or the growth phases?

MR* FERGUSONi Perhaps X can ask those two

questions of the witness.

THE COUHTi Well, if you are talking about

how long a zoning ordinance is good for, X can

only speculate as to what his answer is going to

be and X can tell you pretty close what his answer

is going to be. All right•

How long do you think a toning ordinance

— maybe the other way you should ask it*

How often should you review a coning ordinance?

THE WITNESS I Well —

Q Keeping in mind that the Master Plan must be

updated every six years as required by law.

A That's correct* As X read the two articles in the

Statute, there is not, as X read them, speciflo reference

to a Master Plan should be aimed toward twenty years

in the future and ten years* And likewise, there is

no specific time parameter placed around the zoning

ordinance* The zoning ordinance is the law literally and

figuratively of the land and it should purport to indicate
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what the most appropriate uses for that land is at this

moment of time.

Mow, a zoning ordinance could exist as a valid

atoning ordinance for a year or for ten years and that it

really depends upon the community that we are dealing with.

And, for example, if we were dealing with a developing

community, then I would suggest that the zoning ordinance

be reviewed periodically*

And that if we are dealing with a non-developing

community, agriculturally based, not experiencing growth,

et cetera, then the zoning ordinance is going to exist

without change for a longer period of time*

0 As required in effect?

A That's correct.

0 The RM Zone has 278.4 acres, X believe you said

Frost this using a 5-unit per acre density, you

calculated 1,392 units leaving aside the limitations which

you made reference to about 300 and 157?

A That's correct.

Q If you had a density of 7 units per acre —

would you check my mathematics — that you could have

1,943.8 units?

A 1,948.8?

Q That's basically the formula you used. And

I am correct in using the same one?



Siircneraan - Cross 109

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A That's correct*

0 Now, when you testified as to your calculations

about the difference between the '64 ordinance and the

•76 ordinance and the number of acres — strike that*

In the number of units in the residential sone and

you compared them* would you tell us what assumptions you

used in making those calculations in terms of roadways,

the acreage which could not be £uilt on because it would

have to be taken up by roads, et cetera?

A X assumed that 15 percent of the acreage would be

utilised for right of way systems*

0 Is this true for the RM Zone?

A Ho* The KM Zone has a limit expressed in the

soiling ordinance of 300 units*

Q So that you did not subtract 15 percent from

the KM %onm?

A That's correct*

0 Only from the single-family residential zones

of R-5f R~2, R-l# and H-2?

A That's correct*

0 You said the flight of the crow between Chester

Township and Newark is 28 miles* Do you know what that is

by road, and if so, which roads?

A X don't know what it is by road in miles* X would

indicate that in time door-to-door travel it is about fifty
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minutes •

Q Five lero?

A Five zero by automobile and about an hour by train*

Q First by automobile, over what roads?

A Well, there are several routes that can be taken.

Route 24 into Morristown connecting with 287 north to

Route 80 to 280 into Newark, or connecting up with Route

206 south to Route 2S7 north to Route 30 and then on to

Route 206 or 202 or going on 206 to connect with Route 78,

79 west on to Route 22 and Route 22 into Newark.

Q What time of day does that 50-minute estimate

hold true for?

A That is for the peak hours1 journey to work* Journey

from work*

Q During peak hours?

A Yes*

Q Does that include peak hours through Morrlstown

A Yes*

Q Does it include peak hours on Route 280 going

into Newark through Harrison?

A Yea, it does*

Q Have you ever driven that yourself?

A Many times I drive, take that route twice a week

into Newark*

0 Wh«r« do you get off?
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A X don't gat off Route 280 and Orange Street.

Q That Orange Street is not the exit going into

downtown Newark.

A I realize that, Xt takes you another ben minutes

to gat to downtown Newark*

Q Two more* There is one going into Newark and

one going across the river into Harrison»

A This would be the last exit into Newark which X

think is Orange Street*

0 Where do you live?

A X live in Randolph Township*

Q Which Is above Chester Township?

A That's correct*

0 So how do you go?

A X work ray way over to West Hanover Avenue to

Ridgedala Avenue in Morris Plains*

Take Ridgedale Avenue north to Route 10« X get on

Route 287 at Route 10* 287 Intersecting north connects up

with Route 00 and into 280* This Is when X teach in

Newark. Xt takes xaa thirty-five minutes door-to-door.

Q You got a good route. Don't tell anybody else*

So how did you get this 50 minutes? Old you

drive into the middle of Chester?

A X have taken that route* X have been involved, well,

suffice to say, I have traveled that distance for not only
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the purpose of preparing myself for this testimony, but

other development proposals in Chester Township which require^

that knowledge*

0 Where do you take your start of your journey fr

A 2 am starting my journey from the Caputo tract*

0 You*re not starting from the center of Chester?

A Ho.

0 Where is the center of Chester?

A North of the Caputo tract*

0 What is it called?

A Chester Borough.

Q What is in Chester Borough?

A I don't know what you mean* Is there land uses or

population or —

Q Describe it for us*

A Streets?

0 The land uses and character of Chester Borough*

A Chester Borough contains the commercial land uses

that are found in the Chester area* There are essentially

two major neighborhood shopping centers in Chester Borough*

There is strip commercial along Route 24* There is

scattered commercial along 206 and there is a variety of

land uses found in Chester Borough*

Q Characterize for us briefly, if you would,

the residential land use of Chester Borough?
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A 2 really haven't analyzed the types of realdances

found In Cheater Borough*

Q You said that as far as you were concerned

Chester Township was a municipality in terms of having

a functioning government and not a part-time government.

Is that an accurate paraphrase?

h No, 1 don't think so. What I was alluding to and

the examples were to the point in that there is a municipal

building, there is a police department. There are municipal

employees who work there who are there during the day

when you want to go there to pick up zoning ordinances or

the comprehensive plan or check tax maps or pay your tax

bill or other activities that one would presume takes

place in the municipal building, whereas, there are

siufilclpalities in New Jersey which don't have those

activities or functions*

Q Do you know how ssany municipal employees there

are?

A Ho, X do not*

0 £>o you know how many of thea wear store than

two municipal hats?

A Ho, X do not*

Q Do you know how many of them are a part-time

municipal employee and work at another job someplace else?

A Mo, X do not*
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Q What is your definition of a developable area

in your four criteria which you testified about?

A An area that is vacant or unencumbered and suitable

for development, such as vacant land. Unfortunately, we

tend to consider agricultural land as in that category.

The Caputo property certainly would fall in that category

as opposed to land that is already built upon for houses

or parka or other uses.

Q Why do you say unfortunately about agricultural

land?

A Wall, it is my own perhaps editorialising —

Q I'm very interested in —

A — regarding the value of agricultural land, feel that

the only purpose is as a reservoir for future residential

development.

Q What do you think, how do you think we should

regard agricultural land aside from a reservoir for future

development?

MR. tlNDBMAHi I object, if the intent of that

question is asking for the witness1 personal preferend©.

THE COURTi I think we are getting a little

far afield.

MR. FKRGUSONt Well, he testified there is,

20 percent of the land is in agricultural use

according to the records of the Township. And although
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some of that was in a state-type agricultural use.

THE COURTi A use predominantly estate-type,

isn't that correct?

THE wrmssst That's correct.

Q So no hard agricultural use?

A I am not of that opinion.

Q Okay. You never know.

Is any, are there any hard agricultural uses in

Chester Township? Is land under active cultivation by

a farmer for a profit?

A There may be some. From ray knowledge of Chester

Township, I'm not aware of any.

Q tfhat about the fruit orchards?

A Many of those, well, of the fruit orchards that X am

aware of, they are part-time activities on the part of the

owner. The owner maintains it as an orchard, but his

real livelihood is found elsewhere.

0 Are you excluding from your opinion all

agricultural uses that might be, that you might classify

as part time?

A I am looking at agricultural land

0 X*&t me - -

A — in which the occupant receives his sole income,

or sole or primary income from the cultivation of

agricultural products. There may be some. There's
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Park's Fruit Stand is one. There are a couple of small

fruit stands.

Q You would agree with ma that it is not the

same a» Gloucester County where they hive acres and miles

of tomatoes?

A That's correct.

0 That's really what you're saying?

A That's correct.

Q In your definition of developable area,

you indicated if it was vacant it was suitable for

development?

A I don't think so.

Q Well, that's what 1 heard.

THE COUtfT t He said if it is vacant unencumbered

and suitable for development.

Q So there was an in between?

A That's correct.

Q What is the definition of suitable for

development?

A Well, suitable for development would go to one,

the use, and two, other factors such as environmental

factors, the lay of the land, items of that nature.

0 Including soil topography, drainage, slope?

A That's correct.

Q As the top of a mountain might not be suitable
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for development although It will be forever vacant?

A There night be topography or terrain restraints

on the developability of the propotty.

Q Mr. Zlmnarman, do you have a population figure

for 1950 in Chester Township?

A In 1950, the population of both Chester Township

and Chester Borough was 2,051. Unfortunately, the figures

contained in this book combine both the Township and the

Borough.

0 And what's that figure for 195C?

A 2,051.

Q What is the figure for Chester?

A I would estimate if we wanted to hone in on tha

township that the borough andnthe township at that time

might have broken out 50-50. jSo haif of that would be

the borough and half of that would be the township.

Q What are the figures for 1960?

A The I960 population of the township was 2,107.

Q Yes. What were the figures for the borough?

What were the combined figures?

MR. LlNDEMANt May I interpose an objection

at this point? I don't want to educate the witness

on this, but unless this is the burden of the Inquiry

as to test the witness1 memory, I think it might be

fair to —
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TH2 COURTS Obviously not.that* He i s

allowed to look in the census books*

MR. FSROTSGNi My next question i s to edify

what books he i s taking i t froa.

ME. LirioBMANt These figures have been s t ipu la t

in the proceeding.

MR. FERGUSONs Not for the Borough they haven't

MH. LXHfDEMMli X didn't think the Borough,

frankly, was relevant*

MR. FERGUSON I X do*

MR. LIHDEHANt Well, X object on the basis

• • —

THE COURTt X will allow it because we are

talking about regional concepts*

A The population in 1960 for Chester Borough was

1,074.

Q Xn 1970?

A 1970 was 1,299* Chester Borough*

Q Is 1950 the only year" they combined the two

of them?

A No, they combined them in all preceding years,

1930, '40, from there*

Q But in '60 and '70 they broke them out?

A The figures are broken out for the Township and the

Borough*
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Q How did the census treat them?

h Whan?

Q Xn 1950 first together.

k Well, the information I have is compiled and published

by the County Planning Board and that information lumps

the Borough and the Township together.

There may be, I am sure there is a way to determine

in fact what the population of the township and the borough

were in 1940, '30, or whatever you are interested in.

X just don't have those figures in front of me*

Q Why does the County Planning Board lump the

township and the borough together, do you know?

h That was the way the census published the figures

at that time.

Q Have they since been published so you can

break each on® out?

A That's correct. Xn I960, they broke it out.

Q Did you make any study of Chester Borough to

see if the Borough provided any housing or met its

responsibility with respect to residents living outside

its borders?

A No, X did not.

Q What is the source of your Information for

the population of the Borough and the Township?

Xs that the United States Census data?
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A That1s correct.

0 I infer from your commenta, and you correct me

if X am wrong, that you did not nake any study as to

where utility systems could best be located in Chester

township to serve the needs of the Township for the next

five, ten, fifteen, twenty years?

A That's correct* X certainly did not do that.

MR. FERGUSOHr I have no further questions,

your Honor.

!1H. LINDEMANt X have no questions.

TUB COURTt Okay. Step down, Mr. Zimmerman.

Thank you.

THB WITNESSi Thank you.

THE COURTt All right.

HE. LIiJDEmVi Your Honor please, X would like

to present southing to the Court which X think is a

legal proposition of some importance, or at least

it strikes me as being important.

In the decision of *;fô %t ,Laurel at Page 42

of the Court's slip opinion that X have, the Court

first makes some observations about the nature of

Mount Laurel Township in respect of its developing

aspects and comes to the conclusion apparently that

it is a developing municipality.

Than at Pag© 42, it says, "That without further
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elaboration on this point our opinion, that Is,

tlount Laurel's zoning ordinance is presumptively

contrary to the general welfare and outside the

intended scope of the zoning power in the text

mentioned, a facial showing of invalid is thus

established shifting to the municipality the burden

of establishing valid superseding reasons for its

action and non-action.1

How, we take the position, your Honor, that

with Mr# Zimmerman's testimony as well as with the

facts and figures contained in the stipulation

already admitted Into evidence, that that alone

constituted a prim facie case that an ordinance of

the Township of Chester is invalid.

And at this point, while it may come as somewhat

of a shock and surprise, I think that under the

mandate of Mount Laurel the burden has shifted from

us to the Township and it is now the Township's

burden to go forward to show that their ordinance

is in fact valid*

MR. FSRGUSONf. I ask —

Tim COURTi Hold it just a second,

There is a difference between, as I understand

it, the burden of proof and the burden of coming

forward with evidence.
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MR. IIINBEMAN* I agree, your Honor.

I agree and I think, I do think the language is

somewhat confusing, but what the Court has said

is that the burdon has shifted to the municipality

to show valid superseding reasons for its action or

non-action.

I think what it ia saying is that that's

the burden of proving. It doesn't use those words.

THE COURTi You have two faoets to your positlo

that seem to me to be Inherent to your burden of

proof. One that you suggested you have already made.

The other is that requirement that I directed the

Township of Chester zone your client's property

as you deem it should be or as he deems it should be

zoned.

How, that facet is referred to in Oakwood

and I know of no similar proviso In the Oakwood case*

And you could point it out to me if I am wrong, which

shifts the burden to the Township of Chester to

prove that the property is not suitable for the

proposed uae.

So it would seem to me that you have further

aspects of proof at this point. If you want to rely

on the language of Mount Laurel, that is your perfect

right to do so. i will not concur, or deny that
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conclusion at this point*

You toll vm wh*n you're ready to rest and then

I will so© what the Townahip wants to do.

MH. LIMDEMAMi It goes without saying, your

Honor, I would not take that risk in a case of this

kind.

TKS CODfKPt Right,

MB. LIHDEMAHt But I do think that the Supreme

Court has said what X maintain it to have said.

And I think I read the Court's determination even

without regard to this other question of the suitability

of the plaintiff's land for the purpose that we seek*

But X would ask only that and the balance of the

case that the Court bear this edict or dictum,

whatever it may be from the Mount Laurel in mind.

X will not concede the rest of the case

simply because X think it is too treacherous to do

that.

TllB COURT r X am not saying that X disagree

with you. Don't misunderstand me. If you thought

that all X am saying is added this point there are

many facets and I picked out two of them to this case

that hava to be dealt with.

When you have deemed the time to rest with the

many facets of th« case, and X think tomorrow is
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a good time to get back to the relief sought in

the brief and the answers to those questions because

there ara facets there that while you alluded to

a shifting of the burden of proof, I am not too

sure there in a shifting of the burden of proof,

i. «»., the reasonableness of the fees in the

ordinance because they have a severability clause

in th@ ordinance. You got to %mlX rae about that*

These are things that at this point it doesn't

surprise mo that you raised the question after hearin

from Mr. Zimriarman. But if you're raising it to

suggest that now Mr, Ferguson has got to present

proof, then it does surprise ma in light of what

you're ashing for in your brief.

MR. LlNBEMA&i Right. I think that even in

Oakwood at Madison Township where the Court does say,

X think it is at Page 94, of the slip opinion, that

in a, well, start at about maybe two, perhaps that

certain relief should be given to the plaintiff and

they're speaking of the private plans.

THE COURTt That is the last few pages of the

opinion.

MR. LlXDT.rltVn Yes, your Honor. Just before the

section entitled, Remedy and Remand.

I don't think the Court there is really, or has
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made any distinction between the requirements on

b«half of the plaintiff. The plaintiff personally

and the over-all proofs that h&vm to bo presented

on the issue of invalidity. X think it is a fair

reading of Oakwood that because the plaintiff bore

the burden of bringing the action and going to all

this trouble and being treated as it was, it is

entitled to some separate relief*

THE COURTt You do conclude that that's the

conclusion that the Trial Court should draw in every

case where a real, where there is a challenge to a

zoning ordinance on the Mount Laurel Oakwood basis?

MR. LINDEMA^i X would go as far to say that

would be the situation in every case. I don't think

there is any question but they exist in this one.

JSach fact, each case has to be determined on its own

facts. But what I'm simply saying now is that the

statement of relief to be granted as it is announced

in Oakwood at Madison Township9 X think is not,

I think does not subsume that the plaintiff has

produced evidence that, to show that his evidence to

the property is suitable.

I am simply, the Court is saying that it should

have the relief that it seeks and that is after it

seeks, and this is after having gone through all of tho
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other testimony and having made, drawing conclusions

as to the conditions of the Mount Laurel ordinance,

it found that it was invalid. And then it said,

not Mount Laurel, I mean Oakwood at Madison Township

of the nature of things* His schedule and ours and.

to do so. However —

THE COURTt Look, that it is unusual if you#re

making a Motion. You have the burden. You prove

all of the facts that you feel are necessary and

provide ne with all of the opinions that you feel are

necessary until you meet that burden. Xf you want to

rest before me and say, all right, now. Judge, If

you decide whether that burden has been met at this

point, X can do that. But what X am saying to you

is thist That in light of all of the relief that

you 9LBk for in the brief that has been filed with rae,

and which wa have gone over and tried to get

clarification on, there are aspects that go well

beyond the scope of the language of Mount Laurel and
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go well beyond the scope of tho language of Oakwood.

L«t us take a for instance, and X will refer

to it specifically so that there is no question,

on Page 10 that the development procedures and f^mn

imposed by said ordinance are burdensome, excessive

and unlawful, including site plan and environmental

procedures and fees.

How, I know of nothing in either of those two

principal cases that have generated all of the zoning

ordinance litigation referring to that. X know of

no case and, perhaps, and X don't recall the brief

showing me any case that shifts the burden of proof

on those two aspects. So we are still confronted

by the presumption of reasonableness, or the presumption

of validity that the municipality was able to ride

the crest prior to Mount Laurel, no longer hasn't

if certain facts are shown. But that's one of the

aspects that I don't see any change. And Z read the

two new cases —•

MR. LlNDEMAJJt Pascack and Damarest.

THE COURTt Pascack and Demarest, which are

different entirely on their facts as far as the type

of municipality is concerned, but let's say bolstering

the premise of the old law and the old presumptions.

And that is a debatable argument. If it is debatable
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as between experts is not tor the Court to select

which of tli© bettor two exists*

There the presumption, it seems to ma, continue

to prevail and opponents to the ordinance cannot

prevail* But, so you got other facets to this case

that aro going to have to be brought forward in the

proofs* If you don't want to bring your engineering

expert, that is perfectly your right* But you're

asking me to order the defendant to cooperate with

and subject — strike that, it is the wrong one —»

c re-zoning of plaintiff's property*

MR. LINDSMANi Ye8, I stand by that* your

Honor*

THE COUK?s Okay* I know you stand by it*

But what I'm saying isn't that* I don't think it is

an automatic relief no matter how you read Oakwood*

It Is the end of the case*

I have spent many hours trying to analyze

just what it is that Judga Conford means there as a

guideline to tho Trial Court* Whether X think, and X

think it has to relate specifically to the facts of

each case. But if you're asking for a re-sonlng of th«

plaintiff's property, then I think I have got to

consider what the Court said in the Pascack and

Demarest cases about treating specific property and trie
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debatable aspects of treating one piece of property

as opposed to all.

The ordinance may be invalid, but that does

not necessarily, as X read the cases, indicate that

you're entitled to have a specific piece of property

MB. LXNFDBMANi Your Honor t I think the way this

works is thisi Perhaps I'm reading something into

it aa well. But 1 think it works this way, invoking

that section of Justics Hall's opinion In Mount Laurel

we are taking the position that we have made a

prlma facie case of a certain part of this proceeding*

That does not necessarily call for a determination

by the Court that the Statute, that theordlnance is

invalid in all respects because I just don't think

that's what Justice Hall meant. What I think he did

mean was that you have now done your job, Mr. Plaintif

and it is now the obligation of the defendant to go

forward and show that his ordinance is in fact

reasonable. It would be when that's done and we will

bring in rebuttal testimony, if it should be called

for, that the Court would make its determination as

to this additional relief that we are seeking.

THE COURT* I don't see how this differs,

let's say, from, let's say a Will contest case where
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you're trying to upset the Will for undue influence

you show the association or the relationship of

trust and relianoe by the maker of the Will upon

the party who is the beneficiary and the defendant

in the lawsuit and where it talks about the shifting

of the burden of proof.

As I still understand it, the plaintiff still

must come forward and establish all of the facts to

justify, and the burden of proof of coining forward,

not the burden of proof, the burden of coming forward

is still there* But the burden of proving by the

evidence Is another factor to be assessed by the

Trier of the Facts when he has the evidence before

him. And what I think Justice Hall was saying, I'm

not, you know, I'm not suggesting that X know inside

his head, but what X think he was suggesting was that

there is a shift. That there is a presumptive pre-

sumption of validity in this type of situation.

The Mount Laurel type situation no longer

exists. The defenant can no longer sit back, if these

facts are shown and say, well, we have got a presumption

of validity and rest on that presumption, or bring in

an expert and say from the expert's standpoint, well,

X disagree, X disagree, X disagree.

They got an affirmative burden of proof. X don'1:
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burden of producing the evidence* X think he is

talking, I think, the evidence there was to overcome

the presumption that la rampant in the cases and

was utilized by municipalities time and time again,

saying, okay, we have got the presumption. It wasn*t

overcome and the Court sustained the presumption,

the burden not being met against*

But look, I guess it bolls down to this,

Mr. Lindonan, It is your ease to try* It is my

case to dacide. Wh&n you have decided to rest,

you let ma know*

MR, LINDEMAI-II It isn't going to be tomorrow*

THE COURT! Okay.

14R. LIHDEMAHi Thank you, your Honor*

TUB COURTi How, do you have an expert?

Do you have somebody for tomorrow morning?

MR* LINDEMANt Tes, I do, your Honor*

MR. FERGUSON. Who?

MR* LXEfDBMRtft C l i f ford E a r l , i f he i s back.
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