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THE COURTt A l l r i g h t , Mr. Linderaan.

MR* LINDEJWJt Mr. Norraan Smith, p l e a s * .

O R M A N S M I T H , swom.

ME. LINDEMANt Hay it please the Court, Mr.

Smith will be offered for the following purposes t

He will testify as to a review of the preliminary

layout of the ro&d and building pattern of the 856-

unlt development which I think is P-l in evidence

for unattached dwellings under the 19 — no, and for

development of attached dwellings on the 1964, two-acre

stoning from the point of view of feasibility based

upon the terrain and other topographical features.

He will testify as to a determination and

recommendation of the various methods by which

potable water could be snpplimd to the site. He will

testify respecting his conducting preliminary studies

and investigations as to the feasibility of prodding

a source of potable water from an engineering point

of view.

Further, on the feasibility of obtaining potable

water from wells, a public supply or some related

source.

He will testify as to a determination and

recommendation of the various methods by which
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sanitary waste may be disposed of. And in that

connection, he will testify as to the feasibility

from a topographic and engineering point of view

of the various methods, including conceptual design

and layout with regard to disposal of sanitary waste*

He will testify as to a determination of the

methods of storm water rcanagement, including conceptual

design and layout. Next, a determination of the

feasibility and the conceptual design and layout of

lake and dam to which there has b&en reference in this

trial in connection with the storm water management,

and even as it relates to aesthetics.

Then he will testify as to a determination of

the cost of roads and the associated development that

goes along with the construction of roads, such as

the drainage system. He will testify as to the

determination of the cost of the lake and to the

extent that his experience permits to the cost of the

dam and related site improvements based upon the

preliminary design.

lie will then testify as to the preparation of

well, he will actually start out with an environmental

impact statement to show the effects of the construction

of the dwelling units as shown on P-l. The roads,

the drainage systems, the sewage disposal system,
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Smith ~ Direct 4

the lake, the dam, and other site improvements.

And he will, of course, testify as to his experience

in the preparation and handling of applications for

conceptual approval of the spray irrigation generally

and he will testify particularly to the application

for conceptual approval of a spray irrigation waste

disposal system to the Department of Environmental

Protection•

that is the purpose of his testimony*

Tim COURTt All right. Let's proceed.

ThanJc you.

DISUSOP EXAMZHATXO* BX MR. LIHDEMANt

Q As to your qualifications, Mr* Smith, please

tell us what your present profession is and where your officn

is located.

A I am the owner of Jaraan Engineering Associates in

Randolph Township. It is a professional engineering,

planning and surveying office.

Q Engaged in what field particularly, professional

engineering?

ft Primarily engaged in design and supervision of

construction of basically municipal type of engineering,

types of engineering such as road design and construction,

storm drainage, sanitary sewer collection systems, water supply



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Smith - Direct S

lines, layout of housing developments and apartaiont complexes

preparation of site plans for coironercial and industrial

areas*

Q Tell us, please, what your educational background

is from post-srecondary school on.

h I have a Bachelor of Engineering Degree from the

University of Oklahoma from June of 1952.

Q Are you the holder of any professional licenses,

and if so, what?

A Yes, I am a licensed professional engineer, land

surveyor and professional planner in the State of New Jersey

Q And with what professional societies or

organizations are you affiliated?

k The New Jersey Society of Professional Engineers,

the ftew Jersey Society of Professional Planners, of which

I am presently vice-presidantf Mew Jersey Society of

Municipal Engineers, and the Association of Practicing

Civil Engineers and Land Surveyors.

Q Tell us, please, what experience you have had

since you entered this profession, which I assume was right

aftar taking your degree?

A Yes, it was. Right aftar graduation from college

in 1952 —

Q Tell us, please, what your first experience is

and describe it a little bit, giving us briefly an idea
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Smith - Direct 6

of what your experience la*

A Yes, my initial experience from 1952 through the

beginning of 1956 were in one form or another with the

Army Corps of Engineers.

Initially X had worked for the Inspection branch

of the Corps of Engineers, Hew York District Office, after

getting out of college*

After a year, a little more than a year I was inducted

into the Army and I was put in the Scientific and Professional

Corps and stationed at Redstone Arsenal, the site of the

development of our missile program*

At that time, I headed the civil section of the

planning office for planning site development facilities

for the missile program and the support office structures

that were to house the personnel to work on these projects*

Q Was any work done in connection with sanitary

systems?

A £o, this was primarily from a planning viewpoint in

planning road natxvorks to support it and bring traffic in

and out of the arsenal, which was the research center for

the locus siting of buildings as far as test facilities

to determine which were the most practical location and

economical location for these facilities*

After that, my work th«n took r\e to an engineering

office, private engineering practice and it has been basically
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Smith - Direct "

that from early 1956 to the present tine,

I, from about "56 until mid-1960, X was solely in

private practice* The latter three years X ran an engineering

office for another consultant in Randolph Township in 1960

and for the next three years, X was employed as a full-time

municipal engineer and director of public works in

South Plainfiald.

X left them in 1963, at which time X opened my own

engineering office in Randolph Township*

0 Before getting to that, Mr. Smith, X have here

a note of your having been with a company known as

Earl W« Bailey. Did you mention that?

A ¥es, this is in early 1956 when X first went into

private practice X worked, this was the first office X

worked for. X left them at the beginning of 1957 to run

an office for a consulting engineer in Randolph Township.

This was during that period from the time X worked for the

Federal Government until X started doing municipal,

specifically municipal engineering work*

Xt was in 1960 through '63 that X did almost solely

municipality work as a full-time engineer and director of

public works for South Plainfield, This work at that time

primarily included review of plans that were submitted to

the municipality by private individuals wishing to construct

either housing projects or commercial or industrial complexes
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SadLth - Direct 8

in the Borough of South Plainfleld*

It Included the design of those roads and drainage

facilities that the township, that the Borough itself

were putting out the contract to construct, the supervision,

let the contract, award of bids, and supervised construction

of these Improvements,

At the time I was there, the sanitary sewer system

for the town was just in the process of being constructed

so the control of contracts on it as far as the Borough

itself was placed on my shoulders, although there was

consulting design engineering that did all design work

and the major supervision of construction*

I also was director of public works which put me in a

position where I laid out and supervised the maintenance

program in the Borough and also established our own

construction forces within the public works department

itself* Mid we did a significant amount of construction

ourselves* At that time, I also physically involved myself

in the construction so that I have a basic knowledge of it

from the ground up*

X ran just about every type of piece of construction

equipment that was available at that time in order that I

knew its capabilities and X would know what the department

was capable of doing*

Q When you say X, you mean personally?
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Smith - Direct 9

A I physically did this, yes, in order to be fully

familiarized with any project that we undertook from the

point of knowing what X could expect from our department

since it was the department itself had not done

construction work prior to the time that X took it over.

Took over its supervision, and therefore, I wanted to know

what the men themselves could be expected to do. So X

familiarized myself from that point of view.

In 1963, X opened my own engineering consulting

office and primarily performed the type of services that

I reviewed for the municipality when X was a full-time

engineer on the Borough of South PlainfieId. X then handled

the work primarily from a developer's viewpoint. Later,

X then went back into municipal engineering work on a

consulting basis and over the past, oh, since 1968, X have

been or actually since 1966, X have he^n a consulting

engineer from as few as one to X believe six or seven

municipalities in Morris County.

Q Mould you Identify them, please, both in

Morris ~~

A One in Sussex County.

Q — Sussex, right.

A The one in Sussex County was Byram Township.

In Morris County, the Borough of Mt. Arlington,

the Town of Dover, Randolph Township, the Borough of Netcong
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the Township of lit. Olive, the Township of Bast Hanover,

the Borough of Victory Gardens, and also in Middlesex

County, tli® Borough of South Plainfield I have served as

a consulting engineer there on and off since the time I

left them as a full-time municipal engineer*

When they get into a situation where they need

additional engineering help or expertise, they call,

havecstlied on me over the past number of years, as recently

as a year, I'd say six months ago, for some road design

work*

Q Now, in your experience as a consultant to

municipalities end even private developers in the developmen

of major residential or industrial or commercial enterprises

would you state your experience respecting th e selection

and the construction of waste disposal systems?

h My experience along this line has been in, primarily

in the review and selection of types of systems rather than

the design*

I have not been in ray capacity with my office been

involved in the actual design of sewage disposal systems,

sewage treatment plants, Z should say* I have b»anf

my experience has been primarily the collection systera

Itself and individual septic systems for housing, individual

homes, for commercial and industrial buildings and in a

minor extent the departments that have been serviced by
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service syattsms rathar than disposal troatsaant plants.

My axparionco along th© linos of swago treatment

plants has baan prinarily in tha phase raview of the

applications tnat hava baen put before S Q in my capacity

as municipal engineer in one of the number of communities

t hava

Primarily in J1t« Olive Tmmship wh«re a» municipal

a coupla of projects wara to ba carvicad by

on-sita s^^aga tr^at:aant facilitias and it becaaa necassary

for SR4S to reviaw applications and designs prepared by

a sanitary engineer that wae submitting it for tha applicant

to th« 0£i9 with the Township as the vehicle of submission*

Thases applications in their final stage saust be

«ti*4ors*»d by tiic aunioipality in which they are located

prior to auh&issioa to tha DSP for final approval*

0 With regard to the spray Irrigation systo&s,

tell us, plaas®# vthat your oxporiance has been.

h My dxparieno€ as far as spray irrigation systems

aro concerned fall again in the stags of having

tha proposal of two systasms that wore later

constructed in tha Township of «Mt. Olive after X no longer

was consulting «ngln*er in the Township*

X had reviewed their cxtonaiva dessigns in raspect to

tho systems and on a nunibor of occasions to se« if thay wor«

functioning and how they wera functioning# To discuss th«
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Smith • Direct 1

matter with the sewer plant operators to see if I felt

there were any problcama that we might consider doing some

alternative designs for. If thfiro was a problem,

I hav«* viewed spray Irrigation in operation Rockaway

Township wher® it's presently being used for a major

cosamercial mail, hnd in addition to this, I have done a

significant amount of reading of prepared texts on the

design and functioning of spray irrigation systems.

Q As to the spray irrigation syst«sas in Mt. Olive

wers they for canraeroial, industrial or residential

developments?

A A combination. They, there is one system, one very

major systexa that was designed for a PUD in Mt. Olive

Township.

Q PUD for the record being what?

h A plant unit development would ba a mixture of

the three major uses which would bo residential, commercial

and industrial uses.

And initially the initial stages wore to service

the residential portion of the PUD. This is the, presently

what it is servicing.

The second was for a garden apartment project located

on Bouta 206 in the Flanders area of Mt* Olive Township.

The project was, I believe initially Installed some four

or five years ago.
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smith - Plrect 1

It was servicing initially a few garden apartments*

At present, X believe, there* are approximately 400 to 450

of the apartments built and X believe they intend somewhere

around eight or nine hundred units eventually on this

system when the whole project is completed*

Q Now, in connection with determining feasibility

of various sewage disposal systems, what experience, if any,

and what background do you have with regard to sub-soil

invastigation?

h Well, ray experience in sub-soil investigations is

that it is, it has been as an Integral part of the design

of sewage disposal systems*

How, initially and to my greatest experience in the

lines of individual septic systems where the means of

disposing of the effluent from the septic system is by

putting it back into the ground* And there are numerous

methods of doing this* But they all require sub-surface

soil investigations to determine porosity and percolation

rates of the soil*

Q Have you done any reading on the subject of

sub-soil explorations by test borings, for example?

A Yea, X did* Of course it became necessary both in

my field of study and also since that time to keep myself

abreast with the methods outlined by the State for this,

for these procedures and also the changing requirements of



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Smith - Direct I*

the local Boards of Health that I have to deal with on

this subject• So it has been mandatory that X keep up to

date on this type of literature,

0 What experience, if any, have you had with

respect to the placement and investigation of test pits as

such?

h Well, again ovar the past twenty years with the type

of engineering practice I am involved in, it has continuously

bm@n necessary for me to do sub-surface soil investigations

on the small tracts of land, that is, quite evidently how

you place them. You put them on the, you're limited to

the area, so there isn't much choice where you place them*

In the case of larger tracts of land, youfr«, and

especially in the last couple ot years since the Soil

Conservation Service has published their soil survey for

Morris County, it has been of great assistance in helping to

select the location of test pits and soil borings because it

sets some parameters and guidelines.

So you generally know where to anticipate change in

types of soil formations.

And so if I was to go into, if Z had a tract of land

of 100 acrea and I was concerned with doing a representative

sampling of the soil boringa of the soil with the assistance

of the soil map which generally categorizes the types of

soil and what I might anticipate as far as porosity, it
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lets m« know that. How to space out my borings, so that

X try to test, ao I try to get a representative boring in

all of the different types of varying soils that I would

anticipate in a tract. And this helps me determine whether

the initial reports do basically coincide with what we

actually find in the field because they're based on, they're

not based on detailed soil borings. They're based,

the original reports are based on Information that has been

gathered through the years and what they can anticipate

finding in the area* And supporting them with such test

pits helps either verify the information or show that it is

incorrect*

Q All right. Tell us, please, what percolation

tests are and what your experience is with respect to them.

A Percolation tests are a means of determining the rate

at which water xaay be absorbed by the soil* These tests are

accomplished by digging a test hoi© normally six to eight

inches in diaioeter at any depth you wish to test and by

saturating it with water over a period of time and then

timing the rate at which water is actually absorbed by the

surrounding ground.

It's used for design of Individual septic systems.

It is also used in order to give, helps support and give

you general characteristics of the soil that you are

• —

dealing with.
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Smith * Direct 1 6

Q What is your experience with them?

A Oh, I have performed them in my work. I would say

for th« last twenty years I have done count&esa numbers

of them.

Q What ex;.:»«rionca, if any, have you had respecting

the reading of test boring logs and even taking to3t borings?

A Well, this again is pretty ranch the sam experience

I have had in doing percolation tests. It has been over this

extended period of time in conjunction with projects that

1 have desigmstf and in conjunction with projects that I

have reviewed where w& have required test boring information

from the ctasign engineers who wore submitting plans for

uy review.

Q Have you had occasion to study the relative

literature prescribing the types of soil and the rates of

percolation acceptable or desirable for the constructiort

of septic systems?

& Gh, yos.

Q tfeptlc systems and related sy a tests?

A Yes, six.

Q Now, would you t'9ll us, pleas®, if there is

anything further about your experience regarding spray

irrigation in which you have testified to before or was

that pretty zauch it?

A No, I believe* that was it. No, I believe I basically
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Smith - Direct 17

covered it, yea.

Q with respect to the construction of the roads

and associated drainage* ays tens, tell us, please, if there

is anything further you have to add about your experience

with regard to them?

A No, sir. I believe I pretty much outlined that. There

is a possibility I may have not hit on the point of

cost estimating that way be connected with this work.

As far as cost estimating on most of the municipal

type of improvements that I had outlined previously, I

have designed these improvements for municipalities. I

have prepared the plans and specifications, the bid

documents. I have formally received the bids, made

reeojomendations on the award of bids, and supervised

construction of the projects. So I am quite current and

familiar with construction costs.

Q

of

A

&hat about tha construction of dams and creation

As far as the construction of dams and the creation of

lakes, the basic soil earth-xaoviug procedures X am familiar

with* Of course, X am familiar with it because of my

other type of construction vorfc.

As far as the construction of dams itself, I have no

experience in developing costs for the construction of a

dam itself.



Smith - Direct

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q In connection with whatever work you did at

Ht« Olive* with respect to two or more projects where spray

irrigation was used, what experience, if any, did you have

regarding the cost of such a system?

A At this time it was necessary that estimated costs

of construction b$ a part of the application to the

Department of Environmental Protection* When these

applications were made, I, therefore, familiarised myaolf

with the costs at that time and have attempted to

contact with sanitary engineers primary to this type of

work to stay current with the estimated construction costs*

MR. LXMDEMAHs X offer the witness, your Honor*

CfSQSS-EXAMXNA'TCOH BY MR. FERGUSON!

Q Mr* Sroitli. is it correct to say that the work

you have done as you described it in the work you have

done for Mr. Caputo has be^n done by others in your firm

as well?

A Yes# that's correct*

Q How many employees do you have in your firm?

A Employees involved in engineering or professional

type of work, two others.

Q ithat are thair names?

A One is John Gibbons and one is Kuth Smith*
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Q Who is Ruth Smith?

A My wife.

0 tto&a she, what are her qualifications?

A She is a graduate biologist.

Q Does sha — when did she graduate?

A I boHave it was three years or four years ago from

St* Elisabeth.

Q Bore in Morris County?

A That's correct.

Q Does she have any professional licenses?

A She doas not.

Q Mr. Gibbons, does he have any professional

licenses?

A He is a licensed professional engineer.

Q Did he not get that recently?

A He has recently attained that license, yes.

Q Between the date of the time you testified

at depositions and now?

A Yes.

Q Okay. What other qualifications does he have?

h He has a degree in mathematics and a Master's Degree

in physics and a Master's Degree in engineering.

0 And how long has he been with you?

A I am not sure. I believe it's approximately three

years at this time.
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0 The other personnel in your firm now are not

in the professional category?

A They are not* They are primarily field personnel that

X use for doing survey work and helping to conduct some of

the soil investlgationsf such as collecting data from the

field for me*

0 Will you tell us how many of those types of

employees you have?

A Two other employees *

Q Who are they?

A John O'Brien*

Q And —

A And Joe Steinberg*

Q Would you tell us briefly what their job

descriptions are?

A John O'Brien is a surveying party chief for me. He

has served, he has been with my company for ten to twelve

years, 1 would say*

Q Is he a licensed surveyor?

A No, he is not*

Q Hhat about the other one?

A The other person works as an Instrument roan and

survey field party* His experience Is much more limited

and he does work only under the supervision of John
• —

O'Brien*
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Q At the time of your deposition, I believe,

your son wan working for you?

A ^That's correct.

Q He no longer works for you?

A WQ$ h® is going to collage more full time now than he

had been at that time.

Q Tfhat percentage of tha time of you or your firm,

and if there is, tell us what is davoted to planning?

A It*« hard for me to put a time percentage on this,

because th& planning end of any of our work is such an

integral part of it. It is pretty hard for mm to separate

one from the other*

Q All right. Did you take a separate examination

for your plannar'a license?

A Ho. As far as planner is conc@rned# I was given,

awarded my planner's license under the initial grandfather

clause of the Planning Act.

Q That was fairly recently, I believe?

A Yes. I don't recall what year the Planning Law

came into effect that established the licensing of

planners•

Q Can you tell ua what percentage of your firm

time is spent on survey work?

A I would say that the work of the firm more or less

is split up relatively evenly between surveying and !
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engineering and planning. One basically supports the other.

Q With respect to your work as an engineer for

various townships or municipalitiesf were you a full-time

engineer for South PlainfieId for approximately three years?

A Yes, sir*

Q After that you said you did consulting work

for other municipalities. Have you ever been appointed the

municipal engineer for those?

A Excuse me, I am sorry —

Q Who is that?

A X am sorry, excuse me. You know, X was distracted by

saying hello to someone.

0 You ever b&en appointed the engineer for the

municipalities you mentioned?

A For all of them X was appointed as municipal engineer

for these varying communities which X mentioned on a

consulting basis, differentiating from full-time municipal

engineer. You might consider part-time municipal engineer.

Q Were any of those municipalities mentioned,

did they have a municipal engineer other than yourself?

A No, I was the municipal engineer.

Q You were it.

Are you the municipal engineer to any municipality

right now?

A One municipality, the Borough of Ht. Arlington.
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Q Whereis that?

A In Morris County.

Q When were you so appointed?

A 1976* X have hm&n there two years*

Q And tha others were from tine to time?

h That's correct*

0 With the exception of Dover, the Town of Dover,

the latest one would have been 1973 which would have

been Randolph, am X correct?

A No* Dover actually was, other than that was one

more recent one, 1975*

Q I say, with the exception of Dover, all the

others were before f73 or before?

A That is correct*

Q And Dover anded in 1975?

A That's correct. Most of the municipalities In the

last number of years have started to go to switch over to

full-time municipal engineers rather than consulting

engineers* Just about all of the municipalities that X

have worked in have now gone to full-time municipal

engineers•

Q Now, with respect to either hydrology or waste

disposal syetens or sewer systems, would you tell us what,

if any, formal classes, education you have participated

in those areas since you received your Bachelor of Engineer!ng
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Degree from the University of Oklahoma?

A No formal classes*

Q Ho formal training at all?

A Ho formal training* It's all been through the years

through meraly my practical experience, my consultation with

other engineers in the field and my contact with them at

our professional meetings wnere we discuss many of the new

theories that come up and the problems that arise in the

field* So we call on each other's experience in that manner

to help solve our own problems*

Q How, with respect to Mt. Olive, will you give

us the names of the two spray installations that you say

you had some experience with?

A X am sorry, X can't give you the names of them* The

one that X had said was a PUD type of development, the

plant is located on Wolf Head in Mt* Olive Township*

I cannot tell you what the name of the development was*

The second one is the Oakwood Garden Apartments on

Route 206 in the Flanders section of Mt* Olive*

0 How, in what capacity did you deal with those

two spray systems?

A With those two spray systems X reviewed the plans

prepared by the sanitary engineer that designed the plan*

Q Were you consulting with the township?

A X was the municipal engineer at that time*
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smith - cross Z

Q Mow, Z believe you stopped being the municipal

engineer of that township in 1971?

A Z have to check because Z don*t recall* Time slips

by* Z don't recall which year is which* 1971* Yes, sir*

THE COURTi Mr. Ferguson, Z got something Z got

to do* Zt will take about ten minutes* Z am sorry,

okay?

HSU FERGUSONi Okay*

MK. LEJDEMAHl Sure*

(A short recess was taken*)

THE COURTt All right, go ahead*

Q Did you review the two spray proposals in your

capacity as township engineer in 1971 or prior thereto?

A During the, prior to my termination as munioipal

engineer in Mt* Olive, Z had reviewed them* Yes, sir*

Q From what,aspect did you review them?

A Z reviewed them at that time from a point of deterrainlag

the methods that were proposed to be used at that time*

They were almost a brand new concept in the, in the disposal

of effluent from a treatment plant in New Jersey, although

it had been tested and used to some extent in Pennsylvania*

Q Where in Pennsylvania, do you know?

A Major studies on it were done by Penn State University

and they were tested by the staff working on it at that

location*
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0 What processes did you go through as the

consulting engineer to Mt. Olive Township when you reviewed

those proposals?

A My review of those proposals were merely on the

nature of familiarizing myself with what was proposed and

how they planned to dispose of the effluent* It was not a

point of view of reviewing for rejection or approval by

the municipality*

0 Hid you do any soil analyses of the sites

on which the spray was proposed?

A I did no soil analyses on the sites. I, in fact,

at that jbnmediate time I did not go into the question as

what type soil actually was tested on the sites other than

the fact that I had been relatively familiar with both

sites due to some other earlier investigations I had made

by myself on them. Totally disconnected with the proposed

use. X subsequently and much prior to getting Involved in

this matter for Mr. Caputo had looked quite deeply into the

types of materials and the functioning of this type of

system because X have a particular interest in its proposed

use in another location and totally different municipality.

Q That's not the ftockaway one?

A Ho, sir, that was not. This is a proposed use in

Readington Township.

Q Having nothing to do with the Caputos or anything?
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A Ho, it was just prior to my being engaged by Mr*

Caputo was because of interest that X ha|| in tha type of

disposal.

Q Can you recall what literature you consulted

in 1971 when you reviewed the Mt. Olive Township matter?

A Ho. In 1971, ray initial review, and this is why I

made stress to this was strictly from the viewpoint of seeinjg

exactly what was proposed by the, by the applicant and

his consulting engineer, sanitary engineer and more or less

of a descriptive nature* So we would know what the

plan that was proposed and whether it would have any basic

adverse effects* tad this wasn't to say that we weren't

into the point of any real environmental study, it was not

done* It was to determine whether its aesthetics* whether

we felt it would have any ponding of water or special

erosion or anything such as that*

Whether it would function for the purpose it was

designed was left to the Department of Environmental

Protection for their review and approval*

Q Was the site on which those two projects were

proposed, was that soned for the use proposed or was it

necessary that there be a zoning change?

A To the best of my Knowledge, the both cases there

had hmmn zone changes* And I don't say at the particular

moment that these applications were made, but there was
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son* changes, to th« best of my knowledge, made in the two

or three years prior to that time, at least*

One of the areas, what is now the &U& Complex was

a major area in, I would say, the southwesterly part of

Ht. Olive Township. It had varying terrain.

Q Let me interrupt you. Xt was already zoned

for a VVD type development?

A Prior to the submission, yes.

Q All right.

A And the other ona was, the second one was for

a garden apartment complex in the Flanders area of Ht.

Olive, that was two or three years before it had been soned

for singla-family residential and they determined that they

would re-zone this other for garden apartment use. That

they didn't feel the terrain was suitable for single-family

detached type*

Q Was that before or after the proposal?

A Oh, prior to.

Q Prior to.

Once again, both of them were zone changes as far as

you know were prior?

A Yes, the application at the time X know of them

were permitted uses. At that time, yes.

Q Now, so you didn't get into comparing the,

whatever criteria or performance standards may have been



Smith - Cross 29

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

implicit in the proposals to the environmental data in

the Master Plan of Mt. Olive Township, if indeed it had

any at that time?

A no, 1 didn't get into that point of it at that time*

Q Subsequent to 1971, did you say you went baok

and visited —*

h Yea, the sites. I'm sorry, I answered too soon*

0 The sites?

A Yes, X did visit them* I inspected them* I was there

with the sewage treatment plant operator that operated both

plants who happens to be the same licensed operator, or

at the time I went baok if my memory serves me correctly,

was some tixtte in 1974, I believe.

Q Who is the licensed operator?

A X do not recall offhand.

Q Can you recall who you talked to?

A No, I don't know who the licensed operator who was

with us then.

Q By whom was the operator licensed by?

A Licensed by the State of tlew Jersey to operate a sewages

treatment plant.

Q Was it the same individual or the same firm

at both cites?

h The same firm had designed the plans for both sites.

The same operator operated both sites. They were not, the
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operator was not a member of the staff of the firm that

designed. He was a separate individual*

Q Do you recall the firm who designed them?

A Pardon me?

0 Never mind*

What was the extent of your visit other than to talk

with the operator? Did you /sake any tests or walk the site?

A llo, yes* no and yes, I made no tests on the sites*

I walked the sites and viewed the operation of the plant

and discussed it to sema extent with the operator*

1 did it on two different occasions* I was very

concerned at the time with the operation of it and the

effect on the surrounding area*

Q At what time were you concerned?

A Back in 1973 and 4 because X, this was the type of

plant that X was considering proposing in another municipality

and X wanted to assure myself that it was something desirable,,

My second visit to the site was with members of the

governing body of another municipality to make them

aware of the type of treatment plant that might be proposed

for a site*

Q What was the capacity of the treatment plant

on those two sites, do you recall?

A X do not recall the capalcty of them* X do know that

the capacity of the PUD site* although not knowing the amount
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of capacity, knowing the basic area that was under plan

for that area, the plant would be extremely larger than what

is proposed on Mr. Caputo's property, the quarter million

gallon plant that is proposed for his property.

Q Extremely larger, being what magnitude?

h Xn capacity?

Q Being of what magnitude?

h X would say in my estimation it was a minimum of a

million gallon plant. Million gallon per day plant.

Q Did you talk or do any investigations about the

cost of the spray irrigation system via-a-vis the raore

traditional method of ways of water disposal?

A Ho, per so. And the reason being that the area In

Mt* Olive Township that was proposed to be sewered by these

two plants and the area that I was then later concerned

with trying to provide, thare was not the ability to dispose

of the effluent in what were normally the standard methods

of disposal, which was discharge into a body of water.

Tharefore, It more or less limited the manner in which you

could dispose of the effluent and this at that time, and X

still believe presently, is one of the only methods that

the State has approved for disposal other than into another

body of water.

Q Mr. Smith, have you had any training or

experience with water quality engineering or sampling or
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testing?

h My training, Ifve had no formal training along these

lines. My knowledge along this is from experience gathered

through any years of practicing engineering,

I had for a period of approximately — let me think

back — two or three years operated a small water company

in Eandolph Township. So I was familiar with that through

sampling procedures of water and we, of course, did none of

th© actual testing ourselves. They were all submitted to

testing laboratories to perform the proper tests.

Q That would be testing of the potable water

output from that plant?

h That's correct.

Q And X take it the input also to see what came

in and went out?

A Well, yes. Actually back in those days and since the

water system was totally supplied by wells and they were

actually, I believe, four or five individual systems that

w<are operating. All but one of them required no treatment

at that time so it wasn't a question of in and out.

When tested, it was both the same in the case of the

one it required cblorination and that was it and those,

Of course, wa had to continually test to snake sure trhen

chlorine is required.

Q Have you had any experience in the testing or
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management of free surface water in a watershed area such

as exists in many places in Morris County?

h You isean by'that sampling, testing the stream's flow?

Q The stream's flows, ths quality of the water

ana the stream flows and the quality may be affected by

various types of development or the absence of development

in the area?

A Most of this from a rather practical viewpoint rather

than a technical viewpoint due to the faot that I have been

a municipal engineer for such a long period of time in

these municipality* and to the fact that development has

taken place and all types of development*

&s\& again, if I can continue?

The fact that until very recently there has been

really no stress on storm water nanageioent per se or

erosion control procedures per se* Allthese matters

that have come up through construction have been the

type of thing that through a practical viewpoint we have

viewed*

When a problem arose we checked it to see what had

caused it and what we may do now to try to eliminate the

problem and what we might do for the next type development

that comes along to try and stop this so the municipality

would not be affected with those problems.

% -<!„ **r*-i«ctina or finding views to
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a problem which came up in one of the municipalities with

which you consulted?

A That1$ right, in order to resolve that. In order

to try to design and protect the municipality against it,

the future.

Q The next time around?

h The next time around* That's right*

Q You mentioned Rookaway. Did you perform any

investigations in Rockaway with respect to the project

or anything there?

A Yes, X did, as far as Rockaway Town Square Kali

was concerned*

At the time that this was conceived and construction

started on it, X was town engineer for the Town of

Dover* The Town of Dover being immediately down-stream

from the proposed project in Hockaway Township*

In fact, the street dividing, the street running

along the one side of the proposed mall was the municipal

boundary line*

Yes, X was involved here* Here was the Town of

Dover itself, was extremely concerned with what impacts

might be brought and placed upon the Town of Dover by the

construction of this mall*

Concerned along three major lines ~~

Q Which were? "
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ft Dover ~ Pardon me?

Q Which wire?

A Oh. Okay* Dover primarily has served as a,

X would say a retention basin unfortunately for the

drainage from the surrounding comaunities. The Town of

Dover lies at the foot of a drainage basin which comes

from Rockawy Township, Rockawy Borough, the Borough of

Wharton, Jefferson, Mine Hill and Randolph Township.

Any time anything is built in any one of these

surrounding communities, when X say any place, the

majority of the areas of the surrounding communities

may impact upon tha storm water situation in the Town of

Dover since the Bockaway River runs through the center of

the Town of Dover and most of these drainage basins drain

directly, or in the direction of the Rockaway Hiver

before or during or someplace within the Town of Dover*

And Dover has been tremendously impacted over the

last number of years.

0 By the storm water run-off?

h By the storm water run-off by the surrounding

communities*

Q Did you get involved in any water quality

-sampling in Rockaway?

h Mo, X did not get involved in the water quality

sampling at that time. We were primarily concerned ourselves
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in this particular project with the storm management from

the point of view of its effect. Well, its water quality

to seo to some extent to determine what effect erosion

would have on the quality of the water coming into the

town of Dover. But to a greater extent, the impact,

the physical impact it would have upon the flooding in

the Town of Uovar. That was one viewpoint*

Q That quantity of water as opposed to quality.

A To the greatest extent quantity of water, yes.

&nd I was instrumental in a study that has since been

undertaken too by Morris to try to abate the flooding

conditions coming out of the Rockaway Township area in

general.

The design of retention basins, and so forth, were

done under my supervision and strict review prior — in

fact, it was brought before the local court here in

Morrlatown to Insure that they did take proper steps

to protect the Town of Dover.

So it was quite involved in the review of these

designs and detailed as far as the sewage treatment plants,

Q That was one area of concern?

h Yes.

Q The others what?

A X guess th$ second one to a greater extent was

its traffic pattern that would be affected within the Town
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of Dover•

Q Tha vehicle traffic?

A The vehicular traffic because of the great number of

people anticipated to bo brought into the area,

The third was a, to a minor standpoint, was a

question how they service with potable water and fire

protection water for Rockaway Town Square because there

was no public water system in the Township of Rockaway

in closo, very close proximity.

There was consideration to acquiring water from the

Town of Dover and wa looked into the isathods of whether

we had adequate supplies and how they could be brougit to,

the cost and bring them to the Square*

Hext wa were involved to the point that there are

ninm communities in Morris County that are presently and

have been, X guess, tot the last seven or eight years

under a court imposed sewer ban control on them.

Different launicipalitiea,

Q Why were you involved in that?

A **hy?

Q no, no. Were you involved in any way in that?

A Yes.

Q With that problem?

A Quite intimately involved in that, yes*

0 Why was the sewer ban imposed?
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A The sewer ban was imposed because of the possible

pollution of the Rookaway River and the rivers into which

it flowed that ware in the nine community area and which the

water from th@ sewage treatment plant in Boonton Township

area flowed into the Kockaway Rivor.

Q Has the ban on all construction or just on

sewers?

MR. LIHDEMANt Your Honor please — one moment,

please, Mr. Smith — I aia delighted that my client

la being qualified so much more extensively even

than I attempted. But I do think I detect that some

of the questions now are more designed to elicit

factual evidence on a subject which X have no

intention of putting in and would request theCourt

that either a ruling be made. This is not part of

ray direct testimony because X don't want any cross-

examination on it, or that it be terminated because,

X think, it goes far beyond the scope of inquiry

Into qualifications*

THE COURTt What are you trying to get at

as to his qualifications?

MR. FERGUSONt The witness1 prior experience

with potential adverse impacts on water supplies and

ground water supplies and surface water supplies

because that will be one of the major Issues of the
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case.

THE COURTi Okay. But the Rockaway River

Valley Sewage Treatment problem is, you know, my

working knowledge of it, it is such a tremendous

project that ha could spend, you can spend hours

asking questions about that.

MR, FERGUSOMt I certainly don't intend to.

TUB COURTi Okay, Wall, all right. Just try

to curtail it. I am going to consider it part of

your direct case, Mr. Linderaan. Peripherally, you

can touch on it. I'd you rather you didn't get into

that. That's an extensive problem.

MR. FSKGUSOtf* I know.

THE WITNESSi X think his Honor is more aware

of it than most of us because he looked down several

manholes as X did during this problem.

THE comert As a practicing attorney.

Q WAs there a problen in that litigation or

series of problems about the potential pollution of the

ground waters supply through septic, individual septic

systems?

A Due to individual septic systems?

Q Yes.

A The individual septic systems, not really part of

that case was that certain municipalities were prohibited
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from using individual septic systems as part of their

contractual agreement with the, at that time the Jersey

City Sewage Treatment Plant which serviced the area.

Q Are you familiar with the reasons why the

geological and soil and whatever physical reasons there

may haw been for the provision in that contract?

A Yes, it was called for because it was felt at that

time that individual septic systems may tend to pollute the

Rockaway River more than a sewage treatment plant would

and Jersey City constructed the sewage treatment plant

because they wanted to use the water from the Rockaway

River for providing potable water to the City of Jersey

City,

So as a condition of this ~

Q The potential pollution that they wanted to

avoid because of the possibility of polluted ground water?

A And because their experience in ay estimation indieatec

very often individual septic systems, because they are not

monitored adequately by governmental agencies tend to fail

and when they do fail, nobody is aware of them and they

just continually pollute•

0 Okay* Getting back to your visit of the

aockaway Project.

Would you tell us what you specifically did?

A I think if I recall, X got sidetracked a little bit*
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X was through the major portion of what my function

was on it. The only other point that was raised was the

manner in which they would provide sewage treatment for the

tract of land and the Town of Dovervs concern was twofold*

Zt was that, Number 1, that they, the Township of Rockaway

— not Kockaway, not bo given a disproportionate share of

gallonage available in the Jersey City Treatment Plant

because any that was given to anyone —-

Q Excuse mo«

A Okay. Sorry,

Q I was talking now as to the spray project

a» to Rockaway.

A That is what X was coming up to. Z think this, two

reasons they were concerned and the second one was that

the governing body of the Town of Dover was not totally

unaware of what a spray irrigation project was and there

they had also wanted me to look into this project to see

that it had generally complied with the standards that have

been established for it, and wheber in fact this la a

type of disposal that has truly been approved by the

Department of Environmental Protection and that it would be

definitely under their supervision and control so that we

could feel adequately safe that the water flowing from the

tract which all flowed into the Town of Dover would not be

polluted by this source of sewage disposal.
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0 Did you familiarize yourself with —• withdraw

that*

Did you visit the Hockaway site after it was built?

A You, I have.

0 For the purpose of this litigation?

A Hot for tha purpose of this litigation* Just the

site has only been in operation for, to the best of szy

knowledge, about a month now* It's a very new shopping

mall that has been constructed*

1 have seen, physically viewed the spray irrigation

system* As I say, it has just been put into use and it is

being used in a very nominal way now*

We would anticipate that there should be no adverse

effect at this time* And I am no longer employed by the

Town of Dover for this purpose, so, therefore, I would not

go into that*

0 You haven't looked into it in detail?

A Hot since the time, not since the design stage*

Q Which was 1971?

A Oh, this one was, I would say '75.

Q You left Dover in 1975* I stand corrected*

So it was f73 to f75?

A Yea, left there in "75* During the year "76 and

still to some extent here in '77 Z have done continuing

work for them due to my familiarity with a number of
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projects.

Q Are you familiar with the Fresh Water Pollution

Control Act amendment of 1972, Federal legislation commonly

known as PL-92-50Q?

A I don't recall if X am with that number or not.

X would have to go back to my records and see which acts

we worked under, I cannot answer that*

Q Are you familiar with Section 208, Planning on

an area-wide basis under the jurisdiction of the EPA

or Section 303 Basin Planning?

A X can't honestly say if X am again by number. X

get involved in many of these projects without —

Q Look, X am not, X don't mean to ~~

A X don't know if X am or not.

0 X don't mean to suggest that you should be,

but with respect to those projects*

A What X am answering is, I don't know if X am because

X would not be aware of it strictly by the numbers, although

the numbers themselves are frequently bantered.

Q By who?

A In, just generally in municipal planning meetings

and general discussions about zoning and planning and

subdivision construction in municipalities*

So X really can't honestly say in what context X am

aware of which.
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Q Did you familiarize yourself with the regulation

if any, of the DEP with respect to spray irrigation?

h Yes, I <!id.

Q When did you first do that?

A I first, I would say as far as.any regulations on it

would have been in 1973 and more completely in '75*

Q Can you tell us if there are any regulations?

A At that tine, there were no formal regulations*

Q Ara there now?

h To the best of ray knowledge, I have not checked within

the last, I would say six months. At that time, there were

no really formal standards. They were recomendad standards

most of them with ones that they had recorded or typed.

They were not something that were distributed to any of the

design engineers.

The standards that were set forth were designs or

preliminary designs basically in accord with what they

merely referred to as the Pmnn State Study.

Q Did you ever see the draft of regulations?

A Pardon me?

Q Did you aver see something called the draft

regulations?

A X believe, to the best of my knowledge, during one of

my trips to the DEP to review the application made for

conceptual approval that the representative of the DBP
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at that time had shown ne soroe draft regulations upon which

they basically reviewed the applications.

I donft know if it is what you refer to as the

draft regulation.

Q Did you ever get a copy of it?

A To the best of my knowledge, I donft believe we did.

X believe, that we had to go down and take down the

information that w© would like included, the standard that

we would like to see and as rnininuma and primarily it was

feo try and use this Penn State Study as guidelines for all

submissions.

Q What Penn State Study are you referring to?

A This ia —

Q D-l for identification at your deposition,

X thinlc, or D-2?

A It was the recycling of treated municipal waste

water and sludge through forests and crop land edited by

Scopper & Cardos.

Q Just one correct. It is Sopper, X believe.

A Sorry.

Q 5-o-p-p-fc-ar.

A I said it with a C, excuse me.

MR. FERGUSONS D~7 for identification on

April 7, 1976.

Q Aside from the publication date, 1973 for the
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record, aside from this book, would you tell us what

literature you consulted in about which you testified

earlier on your qualifications in response to a question

from Mr. Lindantan?

MR. LIHDEMAJIt Bxcuse me* On spray irrigation,

is that what you are referring to?

MR. FEROtJSOTt Yes, on spray irrigation or

anything which you think ought to be consulted in

connection with whatever investigations you did on

Mr, Caputo's property for spray irrigation?

A Yes, I have a list of the references used in the

preparation of the environmental statement. A number of

these were used.

X cannot specifically tell you which ones unless I

was to review each one individually and see what information

was drawn from which.

Q They are listed in the back of the environment

Impact statement?

A Yes, they are, with the footnotes to direct them to the

different sections of the statement. They were nued for a

number of different purposes.

They were used for the question of erosion, types of

crops that should be planted in disturbed areas, effects

on the wild life. All the related subjects and they were

drawn from different sources.
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Q Correct rna if I am wrong, do X understand

that the DSP and yourself insofar as you have dona any

investigation rely on the Penn State Study as a major

source of generally accepted information en spray systems?

A From the best of ay knowledge, yes, through at least

the preliminary designs stage and conceptual design stage*

Fast that, X am not involved. At that point, it would go

to sanitary engineers whoso specialty is the design of

sewage treatment plants.

Mine its more of an approach to how a particular

area can be practically handled.

0 As far as you knew, are there specialists

among sanitary engineers who specialise in spray systems?

A 1 know of a particular sanitary engineer that does

do a great deal of work in spray irrigation.

Q n*ho is that?

A I would say that there are some who would lean more

heavily on this than others depending on the areas in

which they work to a great extent*

MH. FERGUSONi That is all the questions I

have on qualifications, your Honor*

I would like to prevent this trial, if possible,

becoming a site plan review* Z have based that upon

what Mr* Lin&Gm&n'a statement included that this witness

would testify to and knowing as Z do some of the
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documents that will, be produced, 1 as* hesitant to

let in without objection testimony which really doesn'

amount to a site plan review by this Court of a

proposed project*

X perceive, however, a problem* my having to

object to some of the testimony as really being too

particular for the issues to be relevant to the issues

in this oase9 which is really the suitability of

the land in general and the reasonableness of the

zoning of the plaintiffs1 land under the Master Plan

and Municipal Land Use Law, et cetera* I don't

want to foreclose the plaintiff from presenting

proof which might be relevant by that objection.

t taention it at this time to alert the Court

to .what X perceive to be a problem with this

witness1 testimony*

TUB CQU&Tt Okay* All right*

MR. LIMOEMASi Your Honor please, X would first

like to have marked for identification an<

environmental impact statement to which some

reference has been made*

THE COURT$ P-31 for identification*

(The docment referred to was marked P-31

for identification*)

MR. LISDSSrwit Now, if the Court please, as
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Mr* Ferguson suggested, we will be offering testimony

from fairly complex and detailed documents from which,

but not directly, will the witness be testifying.

He will foe testifying generally from the environmental

impact studies and certain other reports which we

have, I believe, subject to the approval of the Court

and the position taken by the defendant that it would

aid fcho Court to have this document in front of it

with the full understanding on our part that if counse

should object to any part of the testimony, or should

any part of the testimony not really Include what is

contained in the report, it would not be deemed to be

part of the record.

But I do think that for the purpose of

convenience, clarity and even speed, which I think

all of us would like to nurture, it would be useful

for the Court to look at this document as the

testimony progresses,

THE COURTi Mr. Ferguson?

MR. FSHGUSOfft I have no objection to the Court

looking at it, even though it is marked for identi-

fication. I would object and 1 will object to it

going in evidence on the basis that I previously

articulated. That is, it is not relevant to the

issues bafore this Court insofar as it is a very, very
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particularised environmental impact study which

indeed is called for by the zoning ordinance, but

the zoning ordinance calls for it to go to the

town. And I don't think this Court is the proper

forum for the detailed examination of the type of

environmental impact statement that has been provided.

We do have a separate defense*r Hie fact that

the plaintiff hma not exhausted administrative

remedies* Now, X realise that he has a constitutional

right to challenge the ordinance on Mount Laurel

grounds, but I don9t perceive that constitutional

right to extend to by passing all municipal adminis-

trative functions, one of which is to review this

kind of document*

Tl£S COtrBTs All right* Recognising that,

I have written down your objection In the use

it's going to be put* It will be helpful, X am sure*

MR. FERGUSONi Yes, and the context of this

trial, particularly the Court sitting without a jury,

X think it is very helpful to the Court to have the

document in front of it when the testimony is coming

in about it*

X think it is, I have no objection on that

score at all*

THE COURTt Okay*
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Smith - Direct 51

DIRECT B^MWtmTXCm BY MR. LINDEMAHl (C0NTXOTED)

0 Slow, Mr. Smith, as counsel just indicated,

there is reference, of course, in the currant zoning

ordinance to an environmental impact statement. But even

though that is a fact, vould you tell us, please* what

an environmental impact statement is and what it purports to

do?

h Well, the environmental impact statement in broad

terms sets forth the existing conditions both on the

project site and the surrounding area. It provides a

description of the proposed project and, thirdly, discusses

the Impacts and methods of handling what might be adverse

impacts of a proposed project on the immediate and surrounding

areas*

Q And did you prepare such a statement for this

project?

A Yes, X did prepare one.

Q Xs that the same statement which has now been

maxkBd P~31 for identification?

h Yes, sir.

Q The statement wae prepared for what purpose

in this proceeding?

A The environmental statement?

0 Tea.

A It was prepared in order to determine the feasibility
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Smith - Direct

of such a project on this particular parcel of land*

It was done in order to also display to any parties

that were interested, or had interest in this, that it was

suitable, or if It was suitable and it was, its purpose was

in addition to that, to assist in any questions that may

come up on it in the future*

Q How, when you refer to this project, you are

referring to P~l in evidence, which is on this easel right

next to me, is that correct?

A Yes, that is the development plan for the Caputo

property in Chester Township,

0 All right* How, the statement P-31 is divided

into, essentially into three parts* Would you tell us,

please, briefly what those parts are?

A Well, yes* Actually it is divided into five sections*

There axe really three major parts* The first, as X had

mentioned before, is a development of existing conditions

both on the property and off-site conditions that X would

consider the first section of it which was first two parts

of the report.

The third — tho second section would be, the second

part would actually be the third section of the report,

which is a description of the project* And the third part

would be the fourth and fifth sections of the report where

it deals with impact on the environment, both natural and
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social and what steps could be taken to minimize these

effects on the environment, if there were adverse effects*

Q Right,

How, with regard to your introduction which is

fage 1. X am not going to ask you to read it, Mr. Smith.

On January 1, 1970, the Federal Government adopted an

a-at relating to the general subject of the environment.

Would you tell us what it is and what there is about

the statement auch as this that requires the preparation

of such a statement?

A Yes, Basically, the act was set forth to set up

standards for the presentation of the environmental statement

and primarily had to do with projects not of this scope,

but it was considered those that having more of an impact

on, more of a governmental project or a mjor project,

the standards sot forth in it have since filtered down into

the local level where the standards are adopted in this

are used in a number of local atoning ordinances to set

up standards for the presentation of an environmental

statement*

Q Now, the name of that act, the common name is

what, that Federal Act?

A The national Environmental Policy Act.

Q How —

MR. FEKGUSONt Your Honor, I think X should at
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point object to any testimony, any further

questions and answers on the ground that X already

articulated that X don't think this is the proper

forum to present that kind of evidence. The basis

of the objection really is that it is not relevant

to the issues before this Court which are the

reasonableness of the zoning ordinance, to reasonable-

ness of the zoning ordinance as it applied to the

plaintiff's property.

This is the particularized evidence which

would easm in before any major development on any

property in the township which would, is properly

to be presented to either the Planning Board or

probably the Planning Board or the Municipal Land

U*G Law.

X think, if we are going to go through this,.

we should have a ruling from the Court now as to

admissibility of this kind of evidence and then if

it is adverse, X will sit down and be quiet. Xf not,

we will have to go through it.

MR. LlHDEMANt Your Honor please, it is somewhat

kind of an unusual procedure. But X would point

first, point out first this to the Courts Mr. Caputo

will testify later as to the undertakings that he

made to the municipality respecting his application
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to develop his property for raulti-family dwellings.

Th®y cosaraenood at least three years ago. He will

testify that, of course, tho applications were not

in conformity with the then existing governing law

in th© municipality, that is to say, that there was

no allowance for multi-family dwellings*

Hot only were his applications Ignored, but

they were treated with contempt and ho will so testify,

There is clearly, this is the kind of a situation in

effect that is analagous to the Swiss ease where there

is no purpose in challenging, there was no purpose

in challenging the tax law before the County Board of

Taxation. And then to the State Division of Tax

Appeals because the law was not followed as it was

and there was no administrative remedy really

available to the applicant.

Just so in this case. There is no administrative

remedy available to Mr. Caputo that really made any

sense. After the first two applications were made,

as he will testify, a third scheme was developed

and that was the one that was presented.

TliB COURTi Were thase formal site plan

applications?

MR. XiXHDBMANi They were not formal site plan

applications.
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THE COURTi Okay.

ME, LiriDSMJttli Since that you really observed

the requirements of the ordinance —•

THE COURTt Hold it a second. X got an emergent

phone call from one of the judges in the courthouse,

X will be right back.

(A short recess was taken.)

TOB COURTt Well, you know, gentlemonr I could

aea this coming.

MR. LINDEHAN* I have further argument unless

your Honor is satisfied,

THE COUJH?t All right, go ahead,

MR. FERGUSONt X have one too,

THE COURTi Yes,

MK. LlNDEM&Nt Mr, Caputo will also testify

that as far as, back ao 1974, formal, or as formal

an application as possible could have been prepared

was presented to the Planning Board and to the

Municipal Fathers of Chester Township, And he will

further testify that at one or store of the meetings

ha was told by either Mr, Connors or Mr. Hardin or

both of than that they would hear from him. He would

hear from them. He never did,

Thero was never any formal aoknowledgnent from

receipt nor of rejection of the first two projects
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that were over presented, This third plan, which is

presently before the Court, was presented to the

municipality just as formal or if not more formally

as the first two, but was presented in this litigation

So that the Planning Board and the defendant at large

had the, at least knew what it was* But eseentially,

in terms of its character goes really, it is not

different from the first one or the second one in

the respect that this calls for multi-family dwellings

How, whether it will com©into the record or

not through competent testimony would remain to be

seen* But Mr. Caputo is also prepared to testify as

to the newspaper reports and other reports that came

from the mouths of certain of the town fathers where

they felt, where they indicated their view of the

rulings in HountjUaurel, Certainly Mount^Laurel,

If not Oakwood at Madison Township that they were

a lot of hot air*

In light of the treatment of Mr. Caputo by the

Planning Board and the other municipal officials

with regard to preliminary or initial applications,

and in light of the town's reaction to MountJt<aujrel,

and then further the extraordinary, if not outrageous

conduct the municipality in 1976 in adopting a zoning

ordinance which made it even more difficult for nulti-
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family, for more dwellings to be built in the

Township of Chester, wade it clearly absurd for him

to have pursued any administrative remedy which

didn't «xl»t in the first place,

I mean, there was none. He did what he could

do, but there vaanft anything available as it was,

Now, the township at the time that I ara talking

about, changed hia 270 acres plus or minus from all

two-acre zoning to a combination of two and five.

How, maybe that wasn*t done with malice. I have

my own personal views about it, but that is neither

here nor there. The fact is they did what they did

and they demonstrated their reaction toward the

Caputos, There is no administrative remedy,we submit,

that was available to them and it is perfectly

appropriate for the plaintiff at this time to present

to the Court not only the testimony and evidence as to

why the zoning ordinance is invalid, but what can be

done, particularly with regard to their own property

to create a situation which this township,we respectfully

submit, is not likely otherwise to bring about,

ffe may be wrong on that, but certainly there

hasn't been any demonstration of it so far.

In Oakwood at Madison Township, which we have

spoken about before in this proceeding, the Court did
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say that a building portalt should be given to the

Burn Company, whatever the name of that co-plaintiff

was. I have forgotten it, for the construction of the

iaulti-£antily dwellings that it had requested.

We submit that the same thing should be

available to us in this proceeding*

TiiE COUETi He didnft say it that way.

Hit. LINDEMA^t Not quite that way.

THE COURTi ires, it said building permits should

be issued for the proposed use provided, and then

there were provisos which respect to some review by

municipal officials as to, in effect, site plan

review. That's what, the way X read it. So it was

going to go back to the municipal officials.

HE. LXH3£MAHs Oh, sure. X would not expect

that this Court would really become an administrative

agency and do all of the things that the municipality

is otherwise required to do. But this Court is in

a position, we submit, to make a preliminary finding

that, first, the zoning ordinance is invalid, and

secondly, that this property is not only appropriate,

but it is ready, willing and able in effect to do the

right thing for the municipality and then subject to

these technical things the building permit should be

issued.
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Smith - Direct 6

THK COURTt Let sne say thias As X understand

this, those applications that were made forf to the

Planning Board, whatever the nature of them was,

was for a use that was not permissible on the site*

MR» hifmmmtit correct.

THE COURTi All right. How, my understanding of

the lav; is that if you*re proposing a use which is

not permitted on a site, you must first get a variance

for that* You don't go directly to the Planning Board

and ask it unless you're asking for a re-zoning

and that's something else again.

This is not, in my opinion, this case a site

plan review case. Hot when there were prescribed

administrative steps to be taken which would have to

take, Number 1, to go for a variance. If the variance

is turned down, you could have challenged the denial

on the variance, on the zoning ordinance.

You're suggesting to me, and there are, maybe

it, maybe a valid basis, but what X am getting to

isthiss In this particular instance, X an not going

to let the cart go before the horse. X want to see

the horse and I want to make the Endings with respect

to was there a valid application? What were the

bases for the application? What was done by the

township?
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Smith *- Direct 61

I want to hear proofs on that. XX won't-make

findings of fact before I'm going to get into any

possibility of any site plan review*

Slow, that's my position on the case. X read

Madison Township to be different from the facts that

even you have, well, you and the brief have indicated

to ne,

Mr. Caputo has gone before the Planning Board

on two occasions. If X read the defendant's brief,

these were wore or less not formal site plan applica-

tions because they couldn't be formal site plan

applications. They were sort of a testing the water t

of application and the water was cold. And certainly,

as a isatter of fact, X think X can even say it's

iced over.

MK. LXftDBMAHt That's correct.

THE COUHTi All right. That being the case,

before X get to trying to break the ice and deciding

whether X should warm up the water, X have got to

be satisfied that the procedure followed is something

that was the only way to do it* And that exhaustion

of administrative remedies is a bad defense to the

particular occurrences that have taken place.

Xn order for me to do that, X *z* going to have t<

hear from Mr. Caputo then. X think I'm going to have

pe



Smith - Direct 62

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to hear from tho Township, from thoix position,

and make my finding of fact with respect to that*

X am not going to get into a site plan review or

even consider a site plan review, or the magnitude

of it until X have heard it* That is what X am

going to do, is have the horse before the cart, is wha

X am saying*

MR* LINDEMANt Xf X may address myself to just

a couple of points raised by the Court?

First, so far as the variance application is

concerned* X am sure the Court, X know that the Court

is aware of what criteria for applying for a variance

were under thm zoning ordinance as it existed at the,

well, the then operative zoning law existed*

THE COURTt Xt would be a use variance under

40155-39*

HB* LIUDEMANi night* And we certainly would

not have qualified that there are* X mean, an

honest view of the property would have been such

that there was nothing, no hardship or nothing

particular about the configuration of this property

that rendered it unavailable for use, at least, in

some respects as two-acre zoned set tracts because

there were really two parcels here* So the variance

was really not, the variance was not a serious one*
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THE COURT! Okay.

HIU tiltfD&'MANi The other thing, I think, we

will show wore done and would like to point this

out too, your Honor* That while we say this is not

a site plan application and we are not expectingthe

Court to tell us, yes, this property is satisfactory

in all respects because we are not asking for all of

that engineering approval from the Court* We are

simply showing that, that what we are doing is

reasonable and that tha municipality was unreasonable

in the reaction that it demonstrated to us*

Finally, I would likm to point this outt It

was early in the trial that we took the position that

having established a certain plateau of violation of

available law, it was than the obligation of the

municipality to go forward and that was resisted

by the defendant and the Court did take the position

that we should go forward and put on our case*

So we are now doing it* And, I think, I can only say

to the Court, I am sure the Court is aware that the

order of our presentation would be very seriously

messed up if I had to stop now and go on with a

different witness* I realize that is not a legal

reason to go forward.

TU22 COUHTi Okay* But I say to you, if I
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make myself clear before, was X decide the case,

you try it,

MK. LXNOEHWfi Right.

THE COUOTi Okay. You decide where you're going

to stop coming forward with the evidence, Then 1

will decide whether the burden shifts. And that

would be as a result, I am cure, of Motions by

Hr. Ferguson.

There was no suggestion there, however, and

I would not want it to be understood that there ever

was, that X was expanding this case and telling you

to put out what you fe«l should be put out and I will

aeoept it all. And so by that, all I meant was

you maka the decisions where you stop. All right?

How, I still get back to this position. It may

seriously, it may create problems with respect to

presentation of proofs. However, X am not going to

get into the specifics of reviewing this proposal

as a proposal that ends it. You're asking me to

say to the Township of Chester you should zone it

this way. That this is an acceptable proposal be-

cause that is in effect the site plan review. And

if you*re asking mm to do that, as X think you are,

then X am going to say no, I am not going to do it

at this point by virtue of the nature of the proofs
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that are before rae because my position, regardless

of whether a variance would not have passed or not,

is that there are certain administrative steps that

should have been taken and they were not* So that

the caution of administrative remedy from the

standpoint of what I am reading in your brief as and

that is all, giving equal credence to each side

is that, yes, there is a procedure that should have

been followed in the assertions is that it was not

followed. So X am not going to get involved in it

until X have decided, okay, it would have been,

if I could do that and X am not necessarily saying

at this point that X am agreeing that X have the

authority to do that.

X am just discussing the ramifications of it.

HR. LINDEMANi May X just say one further thing

about this testimony, your Honor*

THE COURTt Yes.

MR. LIMDSMAtfi That perhaps the Court is under

a misapprehension as to what Mr. Smith's testimony

will be. And X think, X don't think Mr. Ferguson

Intended to mislead the Court. This really isn't a

site plan application. There will be no testimony

to be offered through Mr. Smith as to really even

how the roads are going to be constructed, what their
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width is going to be, whore ' the* drain pipes are

going to be and what thair capacity will be. What

any estimates are as to the particular voluiae of

surface water that will be either diverted or how it

is going to b« discharged, what County roada or what

public roads. We don't get as precis® as that.

There will bo general testimony about the facts of

surface water and the condition of the ground, but

we ara not going to go into a site plan application*

t?e have nono of that technical data or very little,

1 might say*

THE COUKTt My reading of the zoning ordinance

in an environmental impact study is something that

can be required as part of tho site plan approval

by the Planning Board and then is required by the

Environmental Commission and I have forgotten who

else. So it is a very distinct part of a site plan

approval. That's what I am saying to you. I am not

going to got into the distinct parts of an environments

study which ara part of a site plan approval until I

am satisfied that if the law permits and that the law

permits ma that this is something that the municipality

should have done and the law requires it to have

done it, and, therefore, I have the right to say,

okay, I can review it now to determine whether I should
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direct the municipality to issue the building permit,

X read in Oakwood at Madison a problem for

trial courts. Those last pages of Oakwood at Madison

with respect to the direction. I think every develope

who challenges a. ssoning ordinance and proves, perhaps,

what the developer proved in Oakwood is going to

seek a change* And if you remember in the decision

there was reference to, Z believe, it was an opinion,

a law review article in Seton Hall Law Review, I

don't remember the name of it, but it waa written by

Matelka, It talks about the reward for setting aside

the granting the developer what the developer sought*

Now, that is mentioned, but that is not the

basis for what Judge Conford says. Judge Conford says

well, in light of, and then he goes through the

history. I think it is a six or eight-year history,

I don't remember the precise — we are not talking

about the sains thing. At least from lay knowledge that

you have given me from your brief*, we are not talking

about the same thing. Maybe we will get to that

point, I don't know. But, or maybe we will get to

the position that raaybe Mr. — 1 guess it is Mr,

and Mrs, Matelka espouses in their Law Review article,

I don't know that either. But I am not going to

get to tha point,"and I aia not even going to hear
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proofs on the site plan issues until I have heard

all of the other proofs with reapaat to, as X

described it before, perhaps unfortunately, the

horse, That is what X am going to have to hear*

Bo what I am telling you now is at this point X ara

not going to get into the environmental impact study

osi that site until X aia satisfied with, that the

appropriate administrative procedures were followed*

you have got to lay some foundation there for

is© to get to this, And you have laid no foundation

for it.

Well, X have done it, X think.

X have done it, your Honor please, by my statement to

the Court as to what would be offered through Mr*

Caputo. But X am not prepared to go forward with him

today*

THE COURTi He is the only witness you are

prepared for today?

HE* LINDKH/iNi Yes* Yes, X ara* But even —

excuse no just a second*

I just would like really to state again that,

I think, there might be some, there is a nice point in

X* €• K* as to the purpose of this testimony, which

really hasn't bean stated*

Xt is not that we ara presenting an environmental
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impact study for the consideration of the Court for

it to »ay, yes, this do^s comply with all of the

requirements for an impact statement. And yes, it is

a proper part of an application for sit© plan approval,

What w© are really doing is, we are saying to tha

Court that we have proved that the ordinance is invalid*

We have proved that the municipality has conducted

Itself contrary, in a way which is contrary to the law,

And wa have prav&d further that this particular property

ie one which will m«et and solve the principal problem

that we are all facing.

How, this impact statement is just part of

the testimony to show that this property is not only

suitable, but it's peculiarly suitable. There are

things that can be done and we are ready to go forward

to help solve one of the serious problems of the

State of Haw Jersey.

X am not offering this statement so that the

Court is going to make a determination that the soil

is of a certain character and that "it will definitely

do thus and such. But generally that this is what

this property is and this is what it can do. And

then !!r. Caputo will go forward with things I just

referred to#

THE COURTt Isn't that the purpose of EIS,
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to convince that this property and the proposed

development will not have an adverse effect on the

environment?

I!K. LINDHKAWi Yee. Yes, it is.

TIB COUNT'S Okay. So what you are saying to me

is, I got to review it from the standpoint of what

the requiriamants arc of the township ordinance,

site plan approval. That is one of the aspects of

cite plan approval and what I am saying to you is

that I an not going to get into site plan approval

at this stags in the proceeding.

X don't read anywhere in Oakwood at Madison

that they got down to the details. I did not read

Judge Furraan's first opinion, so I am not quite sure.

MR. LXNDEMAHt I am not familiar with that

either.

THE COURTt I don't know of any requirement

there that directs me to do this. And X think from the

standpoint of the challenge-type ordinance we are

dealing with, we say that — I mean the "Interim

zoning ordinance* and put it in quotation marks for

what, I think, are obvious reasons.

With those factors being present, X am not

satisfied that X should or can go into a part of the

site plan approval. The environmental impact study
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being that specific part until X am convinced that

maybo the case will be tried in two phases.

If I do decide, yes, that we will go ahead on this

site. But X have got to know, first X got to be

satisfied that, one, I can do it legally* And two,

there is a factual basis for doing it. And at this

point, X do not feel that is appropriate.

MR. LlNDBMAtft Then, if I way, your Honor,

these things I would like to do and a request X would

like to make*

X would like to have marked certain of other

documents for identification*

THE COURTs Yes.

MK. LKIDEMAMi To which Hr» Smith will testify*

Ke will go on to that part of his testimony having to

do with valuation, which is a fairly minor part of it,

THE COURTt Okay.

MR. LXNDEMANt And then X would ask the Court

if we may adjourn* X am not ready to go forward*

THE COURTt We have tried this case with,

if X may use the term, exigencies of my office

interfering with them* And X see no reason why we

can't do that* Xt gives me an opportunity to deal

with the problems that X got this afternoon that X

didn't know how X was going to deal with in the time
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that in ordinarily given to me.

MR. LINDEM&Ni I ara sorry. Maybe we can finish

this morning, but not in ten minutes. Maybe a little

bit longer. I don't know.

THE COURT! You want to break now for lunch?

X have no problem.

MR, LINtaSHAMi Okay.

THE COURT* If you got <~ off tho record.

(Discussion had off the record*)

THE COURT! You can step down.

MR, FERGUSON! Let me just suggest that might

be helpful to have the witness identify the document.

THE COUHT! Okay. You can stay here.

THE WITNESSi This is comfortable.

TI1S COURT! A l l r i g h t .

BY MR.

Q I<:r. Smiths I show you an application for

conceptual approval in connection with this project and

ask you if this was prepared by you?

A Yes, air, it was.

THE COURT! P-32 for identification.

(The document referred to w&m marked P-32 for

identification.)

!1H. FERGUSOlU Is there a date?
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THE WXTNESSt Title and date are on the first

sheet, if it would help you.

MR. XIJNDEMANI February 16, 1976 •

Q The next is a letter from the DBP to Jaman

Engineering, photocopy of it, and asJc you if you can

identify that,

A Yes, this is a letter of conceptual approval from

the Department of Environmental Protection for the sanitary

sewage treatment plant*

MR. LZHDBMASs It bears the date of March 22,

1976.

THE CQURTi All right, P-33 for identification.

(The document referred to was marked P-33 for

identification.)

MR. LINOEMANt How, next, your Honor, I have

an inquiry made on behalf of the municipality which,

and a response from the D33? which were furnished to

me by counsel for the defendant and I would offer

those as well.

THE COURTt Together. All right. MaXe it

2>-34A# the inquiry by the municipality, and P-34B

the response by the DEP.

MR. LXHDEMAHs Right, The inquiry is dated

May 31, 1977, and it is the stationery of Apgar

Associates, but it is written by the engineer for
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Chester Township. And the response is dated August 11

1977.

(The documents referred to were marked P-34A

for identification and P-34B for identification.)

MB. LintfEliMt That is all I have, your Honor,

THS C0UH7: That's it? Okay. Letfs break for

lunchtima. Come back at quarter to two. Maybe I will

b© through by that time. Probably take a half hour.

I might be abl« to hurry it through, if they're back

a little early.

(The noon recess was taken.)
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A F T E R M O O * ! S E S S I O N

THB COURTi Resume t h e s tand, Mr. Sraith.

UK. XJHX&MKfs

Q Mr, Smith, you are familiar, are you not,

with the layout of the Caputo tract for 87 houses aa though

the property r/«re still zoned under the 1964 zoning ordinance

Q And that was a layout that had first been

prepared by Robert Catiin Company, Robert Catlin Associates

by Mr, John Rakos?

A Yes, sir,

Q Did you make an assessment ox an appraisal,

rather, of the coat of site improvements, including the

road and drainage and ottmr related access or improvement

elements that were shown by Mr, Hakos?

A Yes, X did make such a cost estimate,

Q And would you tall us, please, what items

you considered and what values, what cost estimates you

ascribed to each of the it«uas?

A Could you excuse m& for juat one atosaent?

0 Find i t . Go right ahead.

Unfortunately, that was not what I had at the top of
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pile,

All right, yes* I have my information in front of

me now*

Q Would you tell us, please, what they are?

h If X may, what you had asked me is what items were

considered in the preparation of cost development for the

two-acre zone which are cost estimates at that time?

Q Correct.

A The items considered in the development cost estimates

were pavement, curb, sidewalk, excavation, storm water

inlet manholes, head walls, reinforced concrete storm sewer

pipe, underground electric and telephone lines, clearing of

the site, wells and septic systems, sediment control and

construction of the dam*

Q All right* Tell us what the values were

that you ascribed to each one of those items*

h Yes*

MR* FERGUSONi Excuse me* X don't have an

objection yet, but we do have this in writing,

X believe, and marked as an exhibit*

MR. LINDEMATJt Yes, they are exhibit P-26A and

3 for identification that were offered through

Mr* Earl*

No, 25C, X think is what it was*

THE COURTt Yes, 25C was the detailed cost for



Smith - Direct 77

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Mr. Smith, yes.

MR. LXtfDEMAiii Right. I am sorry, your Honor.

X was looking through my papers today either because

X wasn't expecting to get to that or X can't find

that exhibit for identification.

Does your Honor have it?

THE COURTi I think it is in here.

MR. LXNDKMANS It is just for identification.

X know that Number 25. Yes, 25 for identification and

25A for identification are the document. X think,

though, that the way Mr. Smith will testify is that

he will show, one, he will show a whole number of

values which are, the sum of which, the sum was

testified to by Mr. Earl, And Mr. Sari has one line

for streets and utilities and the estixaate of value

for both the zoning under the R-2 and the combination

K-2 and R-5 Zones.

X think that what we can, of course, ask for

the final figure from Mr. Smith and let it go with

that. Let's go through each item.

THE CO'JKTs What is your suggestion?

MR. FERGUSOWi You appear to have P-25C for

identification.

MR. LINDSJtAMs Yes , t h a t ' s another one. X ara

s o r r y . Thanks.
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MR* FERGUSONJ It showed up and is attached to

ray papers.

MR, LIHDEIWli This is it, then.

"niE COURTt May I sea it?

THE WITNESS i May I see what you are referring

to so I know what it i»?

Q I show you P-25C for identification, Mr. Smith.

A Yes, sir.

Q Is that what you were about to testify from?

A Well, this is partially, this is Page 5 out of a

six-paye cost analysis that I had prepared.

Q Well, suffice it to aay that P-25C before you

contains all the figures, just the dollar amounts?

h That's correct. As prepared by me.

Q All right. And it is that to which you would

testify, then?

A Yes, it la.

MR, LZHDEH&fts Well, X offer it in evidence,

your Honor, without going through each line to be

followed by Exhibit P-25A.

h Could you tell me which exhibit it is on mine so I knov

what we are referrring to?

coui?r« P-25C

Q

TUB WITNESS* Thank you.

This is a coat estimate, assuming that Mr. Rakos
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layout of 86 lots, 37 lots is the one you're estimating

these are based upon I-lr. Rakoa' layout?

A Ye©, these are based upon the 86 lot layout that was,

87 lot layout, I aiu sorry, 87 lot layout, I believe it was,

that was prepared by John Rakos, of Mr. Catlin's office,

that X assisted in*

Q The requirements which you used in estimating

the quantities of material and work that would have to be

done came from where?

in other words, where did you get the specifics that

you had to comply with in order to come up with these cost

figures?

A You're asking ma quantities or cost or items or which?

Q Well ~

A Or all?

Q How do you know that you had to have 552,320

square yards of pavement?

In other words, how did you go about ascertaining,

what would you have to design to?

A Okay.

Q From the zoning ordinance, the building code,

site plan ordinance, street ordinance, whatever?

A The number of linear, to start with, the first item —•

Q I am not interested in any particular item,

A Such a thing as number of square yards of pavement
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have nothing to «So with a particular ordinance.

They are the d©«ign road layout* And the total length

multiplied by th© width comas up with a number of square

yard®, that type of ltam is a linear measurement.

Q Hight. I notice from D-4 for identification

at your deposition which is your six-page report that you

have 30-foot wide road?

h All right. If you ask that question, this was how

X, determined! it was & 30-foot wide road* This was an

ordinance xeqnIraniant•

0 Which on*!?

A Subdivision ordinance.

0 Okay.

HE. FBftSUSQMi That has not# as far as I know,

been marked In evidence.

MR. &XHDSMA23I

MR. FSHOTSOMi What about the curbs and side-

walks?

THE wrotSSSs Curbs and sidewalks, I believe,

were subdivision ordinance standards and they were

taken by measuring tha, again linear feet road design

and this design was baaed on the design of Mr. Catlin.

I rntmn Mr. n*kon did v?ith recommendations from

office as to feasible designs.

HR. FBROTSOtfl I notice that in Mr. ftafcos*
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testimony there were some figures given for, with

sidewalks and without sidewalks.

THE WITNESS! I don't know what he would have —

MR. FSRGUSQNi All right.

P-25A does not have those figures on it. But

Mr. Earl, I guess, testified -~

THE WITNESSs I don't know what that is, so I am

sorry,

MR. FBRGUSONs He testified without sidewalks

and curbs you would have $290,600.00 less cost, based

upon your figures.

THE WITNESSi I think they would add up to

that when I look here.

Ml*. FERGUSONi that's my notes and I believe tha

was the testimony.

iiy question to you, is that consistent with your

figures?

THE WITNESSt You mean, If you reduce my

estimate by the cost of curbs and sidewalks from this,

the cost of fls£b and sidewalks would add up to

roughly $290,000? Yes.

MR. FERGUSON i And without sidewalks it would

decrease your costs $163,300.00?

THE WXTMESSi The, one of the estimated costs

X assigned to sidewalks was $163,800.00 estimate
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cost* I assigned to curbs, was $126,800,00.

MR. FERGUSON* You add those together, you get

290, I guess?

THE WITNESSi $290,600.00, something like that,

MR, FERGUSON! Okay. 'Jhat did you make, I should

say did you maXe any preliminary judgment as to

sidewalks and curbs would be required or would not

b© required?

Why did wo have the breakdown?

Tim WITNESSi By items?

MR, LriDEMAHt Hold it. Hold it, Mr, Smith,

Just one minute, please.

If counsel is asking a question of why Mr,

Earl omitted it, I think that this witness clearly

is not corctpatant to testify about that,

VHE COVlXTt Well, it deems to nv* — I don't

know, Mr, Ferguson# you can correct mo. You*r« asking

why he included it?

MR. FERGUSONi No, why there was a two-step

procedure made. If thi3 witness knows, lie may not

know. If he doesn't —

THE COURTi Oh, all right.

THE V7ITHF.SS* I know.

MR. FERGUSON Go ahead.
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THE WITMRSSt Yes, I did it because when X

my cost estimate, tho only way I know of

presenting any sort of accurate* coat estimate is

taking each coi^onfmt of the improvernenta that are

require 1 and assessing a price to each component of

it.

ttR. FEliGHSOrlj What I am trying to get at, did

you havo any information about whether the raquirame:

for the sidewalks or curbs were going to be changed?

2ii22 WITNESS s I had no information, to the

best of my knowledge, curbs and sidewalks were

required as a part of the subdivision ordinance in

effect at that time, to the be3t cf *ny recollection.

MR, FSEGUSOtfi Okay. I think that is accurate,

I think that there may be testimony about that being

changed.

vm WITNESSi Possibly,

/•IR, FSTlGUSQfti Okay.

!?ho is the person, you or Mr. Rafcos, who put

in the requirement for the dam? Were you given that

or did you say that ycu needed it?

THE WXTHESSs Th& requirement for the dam

was a design consideration for a logical development

of this tract in accordance with the standards

established by our client as to the tenor of the



Smith - Direct

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

type of development ho would Ilka to have on his

property.

MR* FBBGUSGMs Were you given the requirement

to design for a dam?

TUB WITNESS i For design, to design for a lake?

THE WITNESS! Yes.

MR. FERGUSOH* Were you, wae i t your decis ion —

i t was not your dec i s ion , was i t , t o include tha

lake?

THE WITtJESSt To include the

MR, FBRGUSOMt Let roe withdraw it*

THE WXTUESSi You1re not making it clear, I ara

sorry*

Mî . PEKGUSONs la the dam necossary to —

withdraw that,

liooking at P-25C, are all thas« items made

necoasary by a statutory requirement of the

municipality, and if not, tell us which ones are not?

THE WITNESSi To the beat of wy knowledge,

there are certain ones that are not mandatory by

Statutory requirement*

Some of then are by sound practice, but some

of the Statutory requireatents, I believe, to the beat

of ray knowledge, there is no Statutory requirement
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that there would b© well® and septic systems.

It is a means of supplying water and just getting rid

of the 3unitary waste by a means that is practical

to the pioce of property.

ME. FERGUSOHJ YOU would have to do that on©

way or the othar, whether it is by sewer or public —

THE WITNESS! Yes, sosoa way. Yes, and there was

a, for the number of noises that would fit on it,

it was a practical way of doing it.

The second one is sedinont control. To the

best of irty knowledge, at the time of this ordinance

there was no municipal ordinance requiring sediment

control. There was no State requirement for sediment

control. It was right at this time that the State was

discussing and very shortly after enacted ordinances

requiring it.

It was sound engineering to provide for it,

we therefore did.

ME. FERGUSONi Okay.

THE i/JTMKSSi As far as the dam is concerned,

this wan under a couple of different considerations.

The dam in and of itself was not necessary. The dam

there would have been &n alternate thing that would

have been required for sound design, had we not had

a dam.
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MK. FERGUSON* What would they have been?

THE WITMESSI it was somewhat of a value judgment

It's in sound design there should have been storm wate

management on this tract.

The Township of Chester did not, I don't know

ifthey presently have in their ordinance a requirement

for storm water management• This is sound engineering

which should be provided* Moat, many towns now are

requiring it. other towns are requesting it, that you

do it.

Some cfthem are requesting it to the point

that even though it isn't required, you can't get

approvals without it.

This is being handled under the storm water

management and also serves another purpose which

concerns a beautification of the tract as an attempt

to enhance the value of the property by giving a

recreational facility, and so forth, along with these

lots.

MR. FERGUSONi Do you have any figure as to what

the cost of storm water management, consistent with

sound engineering practice, would be, if you didn't

use the dam and the lake for storm water management

purposes?

THE HXTNSSSt I havan't. I haven't any idea.
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Haven't worked it out for this venture*

MR. FERGUSONt Except for the categories we have

already talked about just now, is there any item on

P-25C which is not either required by sound engineering

principles andnanagement or by ordinance, municipality

or State?

TUB WITtmSBt I would say the only one is the

possibility of a portion of the dam itself*

MR. FEHGUSOffi I think P-25C can go into evideno

and I suppose P-25A, for the sole purpose of putting

an estimated value of development cost on Mr. Rakoa1

87 lot layout as it is drawn.

I note that there has been no testimony that

it is the best layout. It is the layout designed

to produce the least development costs. Also with this

witness9 qualifications as to the categories he

discussed, storm water management in particular, the

$236,000 dam serves that purpose as well as being

an a&anity as on& witness described it, as not

necessarily a required cost.

I don't think that any foundation has yet been

laid for P-253 since that1s the R-2 plus R-5 residential

zoning under the 76-12.

TH£ COUTH?* He hasn't offered that yet.

MR. LX??OJ21K?i Not yet.
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SUE COURT* &et% deal with 25B and C. A

and C can b« marked in evidence*

MR. FESGUSONt Subject to what I said.

THIS COTJHTt Trying to gat it slipped by.

Couldn't do it,

Subject to what you have candidly, in all

deference to your position, if it comes into evidence,

it cornea into evidence for the purpose for which it

was offered and any weaknesses that you have establish

or attested to establish through the testimony are

noted. But it is in evidence and it is a list of

costs , okay?

I am not putting it in at this tiiae with

any conditions imposed upon it.

MH. FBRGOSOHt That's fair enough.

THE COURTx All right. Off the record.

(Discussion had off the record.)

(The documents referred to were marked P-25A

and P-25C in evidencem)

BY MR. LINDKMANf

Q All right. Now, moving along as they aay,

Mr. Smith. I hold before you a document which has bemn

admitted in evidence as Exhibit P-9.

You havs seen thll? document before, havo you not?
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A I don't know*

Q Well, I show you this as having been the —

THE COURTi Could you hang it up in front of

him?

MR. LBIDEMAtft I don't think we have to go to

the trouble*

TUB WITNESS! Tell me what it is first.

g This is the 50 lot unit, SO lot layout prepared

by Mr* Kakos*

A Ho, I haven't seen it*

Q Assuming the property, you have not seen it?

A No,

Q All right*

A This was described to me by Mr* Rakos over the

telephone* This schedule was never given to ma*

Q The difference in the road frontage, or rather

the amount of roads that would have been required for

a, for this 50 acre development as opposed to the 87, 50 lot

development as opposed to the 87 lot development to which

you Just testified?

A In order that I could prepare some revised cost

estimating, Mr* Rakoa described to me that the road frontage

would be reduced by 2,200 linear feet and based on this,

I made amendments to the cost estimate prepared for the

87 lots to come up with an approximate cost estimate for the
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SO l o t s .

Q -And did you, therefore, just deduct a figure

from the 87 lot astiioate?

A Ho, it wasn't really as sirapla as all that. It was

a little bit more complex than really saying that since ther

is a certain percent less front footage, the road that,

the cost estimate would be reduced by that percentage becaus^

in fact that isn't what happens.

There are certain fixed items in the cost estimate that

re»oain@d the same. If it would not reduce on a per foot

basis, are affected by the number of lots, such as wells,

and septic systems, underground electric connections,

underground telephone lines from the street to the houses.

Those are functions —

Q Excuse sae, Mr. Smith.

A Yes.

Q Tall us just then as briefly as you think is

possible what items had to be reduced, if any?

A Well, basically the changes came about in the

curbs, such items as pavements, curbs, sidewalks, excavation

were reduced by a percentage of the length and also under*

ground — excuse me — and also underground electric and

telephone as far as that could be put in the streets was

a straight percentage reduction on the percentage of road

footage it wa3 reduced.
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Such i tarns as wella, and soptics and house connections

ware reduced on proportion value aa to the number of lots

that were reduced. And based on this, X cane up with a

revised cost estimate for the 5 0 lot development over the

87 lot development.

Q What was that reduction?

A The cost was reduced by approximately $234,000.

Q And would you tell us what the percentage figure

was that you used for the reduction of the payment and other

costs that were associated with the length of the road?

A Well, those I can't tell you the percentage figure

because those, what I actually did was took, the square yards

of road and linear foot curbs, sidewalks, and so forth,

multiplied thein out and reduced it* It basically, I can't

tell you what it is offhand. It is less than 20 percent*

Q But you h&d the length of both roads?

A Yes, this is what was furnished to us and this is how

we made our correction.

Q And you multiplied th© quantities out for the

50 lot development just as you did for the 87 lots?

A Just for reductions and subtract them, from the over-all

cost that we came up with a reduction in the amount of

$233,800.00. Subtract that from the previous estimated cost.

Q So the costs that were reduced for the, arising

out of the fewer number of lots, and particularly those costs
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such as utilities that you referred to, how did you arrive

at —* did you not uay that was utilities, septic tanks,

drainage?

A Strictly on th« basis of the number of lota.

Q Right.

A And those, we, by reducing tho number of lots by

37, *?© took tho 37 times the cost for producing one house

and said it was reducad that much over* Reduced the ovor-al

cost*

Hn. hXNDEtmu X nav offer P— wel l , l e t zae just

show you t h i s .

Q From P-25 for identification, Mr* Smith, you

sea that streets and utility adjustments of $1,456,500*

Zinc® those weren't something that I prepared directly

X have just, I have to subtract and see if it is the sane

thing. I have another form from my notes*

KJR. LIftDBMAfft Nay X ask the indulgence of the

Court to permit the witness to do that?

Q Would you do that, pleasa, Mr* Smith?

Just one figure*

h *<»#. X don't agree exactly with this* It is close,

but not exactly, and I notice the figures I get when I

subtract had been penned on the side of it*

The first line where it says "streets and utilities*

submit adjustment, $1,456,500, I get $1,425,700. And I

A
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notice that was marked in here, crossed out for some

reason*

MR. LXtlBSHK*!* I think that is the figure, if

tho Court pleasa, to which Mr, Karl actually testified

THE COUR2?t Well —

TOE WITNESSi It is a minor difference.

Tim CWKTt with the modification it should be

$1,425,700,00?

THE wlTfiTKSSi It is very minor,

THE COURTi I will lot Mr, Ferguson ask question£

about it,

MR, LXHPRMAHs Offer the document — excuse roe.

CHOSS-BXAUIBIATIQIf BY MR, PERGCSOHl

Q How is the drainage in tho K-2 and R-5 layout

handled, and if so, how doas it differ • from the R-2 layout?

h There w*t$ certain as sumption a made on this and because

of th'S fact we wore not furnished with tho revised plans

at the tijne, it appaaroc! that tha basic over-all area

to be davelop&i as described by Mr, Rahos would bo the sane

general area. Just be a minor reduction in roads and

raduction in roads was relatively minor.

It was felt that basically the storm drainage would

remain tho same and we friade no change in storm drainage at
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all.

Q Including the dan?

A Mo, the lake was to remain the same. We had made

no anticipated change in the lake.

MR. FERGUSON i Subject to all the sairte

qualifications I tried to impose this time, I tried t<j>

impose thorn on this one, I understand that it is

going into evidence only, however, as this witness'

projection of the cost of Mr. Bakos* layout.

THIS COTJRTi All right.

MR. LlMDEMANt *es, that's correct.

MR. FBRGOSmt Okay. I would ask that the

figure $1,425,700.00 be written on the document.

THE COURT* I have got it noted. I think that

is sufficient. I think it is clear. It is

qualified that way.

MB. FERGUSON I All right.

THE COURTt All right, mark it.

(The document referred to was marked P-25 in

evidence•)

MR. IIXNDKMAMI X ask now that Mr. Smith be

excused, your Honor, subject to being called later

in this trial. At least my direct examination is

finished.

MR. FEHGUSOttt I have a few questions.
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MR. hmrymmt X am sorry.

BY MR. FBHGUSOIIf

Q Mr* Smith/ with respect to these exhibits,

P-25A and B

MR. FBRGUSOHt May I have that marked for

identification, D-18?

(The document referred to was marked D-18 for

identification.)

MR* FERGDSO*!f A cost estimate for development

improvement, major subdivision, Old Chester-Gladstone

Road*

Q I think X had the sentence hanging in mid-air

there, that was with respect to those exhibits which we

just had marked into evidence* Would you look at that and

tell me if that document was the report which you

prepared aa a basis for those figures which are contained

In *~25A, B, and C?

A All right* This is the document that I prepared,

that has now been raarked in evidence &m P-25C. And I have

to go back to the other because you say A and B*

And sinca X don't have, again, a copy of A and B in front o

me* X believe the on* was something X prepared and just

&OBM numbers X used*

Q 25-A was the R-2 layout.
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COURTt 25B was R-2 plus R-5. And you're

quite correct. You only aid —

THE WXmKSSi One littla section, I did the

R-2 layout. Just so X can explain it maybe simpler and

X supplied th® nuKibere used in the R-2 and 5

combinations that were included in somebody else'a

letter. And all that was mine was the part on the

costs of patting the improvement*! in there. Not the

costs of values and so forth that are on that exhibit.

THE COURT* This was dona for the two-acre

layout?

TH3 WITNESSt The initial, this report was done

for the two-acre layout, period.

Q Ami then it was modified for the two and five-*

mere layout as you have testified this morning?

A Correct.

Q Does this report give your brief summary of

your basic design criteria? Explain it for us in your

own words? This report sets it forth pretty much your

figures?

h It sets forth the requirements of the soiling and

subdivision, and what items I used in the preparation of

my estimates.

The retention ponds that were considered and the

lake that waa considered and the improvements in general.
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Q Does it, is P-25C in fact Page 5 of this report

D-18 for identification?

A It is.

MR. FEEGUSOHi Do you want it?

¥m COURT t B and C?

HE. FBRGUSQJJt There is no 25 alone.

TH5 CGUfcTt All right. It is what it is. We

started out marking it P-25, period. And then we

got relating to those other things. So I broke it

down into the A, 8, C category.

Q In your capacity as a municipal engineer,

have you had occasion to design a subdivision layout to

conform with zoning ordinances?

A Hof in my capacity as a municipal engineert I have

reviewed them, and in my capacity as a private consultant#

X have designed them.

Q Okay. If I were to ask you about how to design,

re-design Mr. ftakos* layout to take advantage of the

Clustering and flag lot provision of the municipality —

strike that — take advantage of Chester Township's zoning

ordinance, could you re-design the layout to minimize the

development costs?

A You're asking me if I design it according to the

clustering provisions of the present zoning ordinance,

if I could reduce the improvement cost?
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Q The cluster provision and the flag lot provision

A You'll have to show me the flag lot provision. X am

not quite as familiar with that as X am with the cluster

provision.

Q Tha flag lot provision is section 13.100.

A ¥es, X could design such a subdivision taking into

account the standards of flag lots. And X must qualify

to say to the extent that it would be allowed in accordance

with sound planning and the consideration for cluster

zoning.

g My question is, could you design it to decrease

development costs?

A Absolutely.

Q Are you capable now without doing any detailed

work of estimating the magnitude of decrease work?

A Oh, you're asking a question that X can give a

general answer to, but not that X can give a detailed

answer to*

0 What would your general answer be?

A My generalization answer would be that you could more

than likely decrease the over-all improvement costs by

possibly ten, fifteen percent.

THE eoraTt 15 percent?

THE WITNESSt 10, IS percent maximum, yes. That

would be an offhand number. X would say a generous
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amount that I night be able to be reduced.

Q Would it not .depend upon the particular road

layout, the number of feet of road?

A Yes, it would depend on a number of things.

Q Could you enumerate the various faotors for us?

A If you like. It would depend upon to a significant

point is, first of all, without — I mist qualify one

thing — without going into detailed study of the proposed

ordinance*

I believe, that tha flag lot provision is priiaarily

there in the cases that wh-ara you do not select the cluster

zoning provision of the ordinance. I don#t believe, and

X would take a little more examination that the ordinance#

the intent of the ordinance does permit both.

Secondly, what would be basically considered is

that under the provision of tha ordinance frcxa the, if we

are talking about the five-acre zone you may reduce your

lot frontage by approximately one-third or 33 percent and

th& flvo-acre zone you may reduce your lot frontage by

approximately 25 percent under ideal conditions.

Vlhen I say under ideal conditions, this is taking the

assumption that because your clustering, that you will put

all your construction in ona little area and there would

be no spaces between areas before you get to the next

developed area, wherein actuality normally when you do
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cluster, you don*t just put every building in one little

corner of the property and leave the remainder of the

property totally vacant.

You have connecter roads so that your development

is still somewhat logically dispersed throughout the area*

So this is why I say under a maximum reduction you

might anticipate a road reduction of from 30, 25 to 30 percent.

But In actuality, you would not get a reduction anywhere

in this magnitude.

0 Secondly, this — I am sorry.

Just right there. What is the percentage, that

Cluster percentage if that is an accurate term In the

Chester Ordinance?

A I don't understand what you mean.

Q Is the 50 percent figure used in the Chester

Ordinance?

h X don't understand what 50 percent. X don't believe

so, X believe what the provision of Chester Ordinance is

that in 5-acro zoning you may develop under the standards

of the two-acre zone. And under the two-acre zone, you

may develop under th$ standards of one-acre sone.

The standards of two-acre zone, although the area

may greatly decrease# the road frontage is decreased from,

X believe, it is 300 feet to 200 feet which is a one-third

reduction*


