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NORMAN SMITH ¢ sworn,

THE COURTs All righh, My, Ilindmanu

MR, LINDEMAN: Mr, Norman Smith, pleass,

¥R, LINDEMAN: May it please the Court, Mr,
Smith will be offered for the following purposes:

He will testify as to a raview of the preliminary
layout of the road and bullding pattern of the 856~
unit davalopment which I think is P-] in avidence
for unattached dwellings under the 19 =~ no, and for
davelopment of attached dwellings on the 1964, two-acre
zoning from the point of view of feasibility based
upon the terrain and other topographical features,

Ho will tentify ag to a determination and
recommendation of the various mathods by which
potable water could he supplied to the site, He will
testify respecting his conducting preliminary studies
and investigations as to the feasibility of providing
a source of potable water from an engineering point
of view,

Further, on the feasibility of obtaining potable
water from wells, a public supply or some related
source,

He will testify as to a determination and

recormendation of the various methods by which
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SEmith - Direct , . 3

sanitary waste may be disposed of. And in that
connection, he will testify as to the feasibility
from a topographic and engineering point of viaw

of the various methods, including conceptual design
and layout with regard to digposal of sanitary waste,

He will testify as to a determination of the
methode of storm water nmanagement, including conceptual
design and layout. HNext, a determination of the
feasibility and the conceptual design and layout of the
lake and dam to which there has been reference in this
trial in connaction with the storm water management,
and evan as it relates to aassthetics,

Then he will testify as to a determination of
the cost of roads and the associated davelopment that
goes along with the construction of roads, such as
the drainage system. He will testify as to the
determination of the cost of the lake and to the
extent that his experience pernits to the cost of the
dam and ralated site improvements based upon the
preliminary design, |

| e will then testify as to the preparation of
well, he will actually start out with an envirommental
impact statement to show the effects of the construction
of the dwelling units as shown on P~l, The roads,

the drainage aysteﬁs, the sewage disposal systen,
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Buith - Direct ' ‘ \ 4

4 the lake, the dam, and other site improvements,

And he will, of course, testify as to his experience
in the preparation and handling of applications for
conceptual approval of the spray irrigation generally
and he will testify particularly to the application
for conceptual approval of a spray irrigation waste
disposal system to the Department of Environmental
Protection,

That is the purpose of his testimony.

THE COURTs All right., Let's proceed,

Thank you,

DIRECT EXAHMINATION BY MR, LINDEMAN:
Q As to your qualifications, Mr. Smith, please

tell us what your present profession is and where your o!tic*

is located,
A I am the owner of Jaman Engineering Associates in
Randolph Township. It is a profesaional engineering,

planning and surveying office.

Q Engaged in what field particularly, professional
angineering?
R Prinarily engaged in design and supervision of

construction of basically municipal type of engineering,

types of engineering such as road design and construction,

-~

storm drainage, sanitary‘aewer collection systems, water supply
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Smith - Direct | ' 5
lines, layout of housing developments and apartmont complexef,
preparation of site plans for commercial and industrial
areas,

Q Tell us, please, what your educational background
is from post-secondary school on,
a I have a Bachelor of Pngineering Deqree from the
University of Oklahoma from June of 1952,

2 Are you the holder of any professional licenses,
and if so, what?
A Yes., I am a licensed profassional engineer, land
surveyor and professional planner in the State of Haw Jersay,

Q And with what professional societies or
organizations are you affiliated?
A The New Jersey Society of Professional Engineers,
the New Jersey Society of Professicnal Planners, of which
I am presently vice-presidants New Jersey Soclety of
Municipal Engineers, and the Association of Practicing
Civil Engincers and Land Surveyors,

Q Tell us, please, what experiance you have had
gsince you entered this profession, which I assume was right

aftax taklng your degree?

A Yes, it was, Rignt after graduation from college
in 1852 ==
Q Tell us, ploase, what your first experience i;

~.

and describe it a little bit, giving us briefly an idea
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Snith =~ Direct v 6

of what your exparience isa,
A Yes, ny initial experience from 1952 through the
beginnin§ of 1956 were in one form or another with the
Army Corps of Engineers,

Initially I had worked for the inspection branch
of the Corps of Engineers, New York District Office, after
geﬁting'out of college,

After a year, a little more than a year X waa.inductad

into the Army and I was put in the Scientific and Professional

Corps and stationed at Redstone Arsenal, the site of the
development of our missile program,

At that time, I headed the civil section of the
planning office for planning site development facilities
for the missile program and the support office structures

that were to house the personnel to work on these projects,

Q Was any work done in connaction with sanitary
systens?
A Yo, this was primarily frem a planning viewpoint in

planning road natworks to support it and bring traffic in
and out of the arsenal, which was the research center for
the locus siting of buildings as far as test facllities
to datermine which were the-most practical location and
econcmical location for these facilities,

After thag, my work than took me to an engineering

officea, private enginaefing practice and it has been basically
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that from earxly 1356 to the present time,

I, from about '56 until mid-1960, I was solely in

private practice. The latter three years I ran an engineering

office for another consultant in Randolph Township in 1960
and for the next three yesrs, I was employed as & full-time
municipal engineer and director of publia works in

South Plainfield,

I left them in 1963, at which time I opened my own
engineering office in Randolph Township.

Q Batéte getting to that, Mr, Smith, I havae here
a note of your having been with a company known as
Earl W, Bailey. Did you mention that?
A qu, this is in early 1956 when I first went into
private practice I worked, this was the firet office I
worked for. I left them at the beginning of 1957 to run
an office for a consulting engineer in Randolph Township.
This was during that period from the time I worked for the
Pederal Government until I started doing municipal,

specifically municipal engineering work,
It was in 1960 through '63 that I did almost solely

mnnicipaiity work as a full-time engineer and director of
public works for South Plainfield, This work at that time
primarily included review of plans that wer§ zuhmitied to
the municipality by private individuals wishing to construct

either housing projects or commercial or industrial complexeh
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in the Borough of South Plainfield,

It included the deaign of those roads and drainage
facilities that the township, that the Borough itself
were putting out the contract to construct, the supervision,
let the contract, award of bids, and supervised construction

of thase improvemants,

At the time I was there, the sanitary sewer systenm
for the town was just in the process of being constructed
80 the control of contracts on it as far as the Borough
itself was placed on nmy shoulders, although thera was
consulting design angineering that did all design work
and the major supervision of construction. |

I also was director of public works which put me in a
position where I laid out and supervised the maintenance
program in the Borough and also established our own
construction forces within the public works department
itself, And we did a significant amount of construction
ourselvas, At that time, I also physically involved myself
in the construction so that I have a basic knowledge of it
from the ground up.

I fan just about evary type of plece of construction
eguipment that was available at that time in oxrder that I
knew its capabilities and I would know what the department
was capable of doing.

Q When you sa} I, you mean personally?
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Smith = Direct , 9

A I physically did this, yes, in ordnf to be fully
familiarized with any project that we undertook from the
point of knowing what I could expect from our department
since it was the department itself had not done
construction work prior to the time that I took it over,
Took over its supervision, and tharefore, I wanted to know
whaﬁ the men themselves could be expected to do, So I
familiarized myself from that point of view,

In 1963, I opened my own engineering gonsulting
office and primarily performed the type of services that
I reviewed for the municipality when I was a full-time
engineer on tha Borough of South Plainfield. I then handled
the work primarily from a daveioper‘s viewpoint., Later,
I then went back into municipal enginaoring‘wbrk on a
consulting basis and over the past, oh, since 1968, I have
been or actually since 1966, I have been a consulting
engineer from as few as one to I balieve six or seven
municipalities in Horris County.

Q Would you identify them, please, both in

Morris =--
A One in Sussex County.
Q ~e Sugsex, right.
A Tha one in Sussex County was Byram Township.

In Morris County, the Borough of Mt. Arlington,

the Town of Dover, Randolph Township, the Borough of Netcong,
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Smith - Liract 10

the Township of lit. Olive, the Township of East ilanover,
the Borough of Victory Gardens, and also in Middlesex
County, tha Borough of South Plainfield I have served as
& congulting enginear there on and off siﬁce the time I
left them as a full~time municipal enginser.,

When they get into a situation where they need

additional engineering help or expertise, they call,
haveaallied on me over the past number of years, as raecently
as a year, I'd say six months ago, for some road design
work,

Q Now, in your experiance as a consultant to
municipalities and even private davelopers in the developmen;
of major residential or industrial or commercial enterprises
would you state your experisnce respecting th e selection
and the construction of waste disposal systems?

A My experience along this line has been in, primarily

in the review and selection of types of systems rather than

I have not been in my capacity with my office been
involved in the actual design of sewage disposal systenms,
sewage tfaatmenh plants, I should say, I have been,
my experience has been primarily the collection system
itself and individual septic systems for housing, individual
homes, for commercial and industrial buildings and in a

~,

minoxr extent the departments that have been serviced by
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gervice systems rathar than disposal treatmant plants,
My experience along the lincs of sawage tyeatmont

plants has bean prinarily in the phase raview of the

applications that have been put before me in my capacity

a3 municipal enyineer in one of the numbar of communities
I have ssrvad.,

Primarily in Mt, Olive Township where ssmunicipal
enginesr a coupla of projacts wera to ba serviced by
on~sita sawagae traatmaent facllities and it became necassary
for ma £0 reviaw applications and designs prepared by
a sanitary engineer that was submitting it for the applicant
to the DEP with the Township as the vehicle of submission,.

Thaese applications in thalr final stage must be
endorsed by the munloipality in which they are located
prior to subaiszion to the DEP for final approval,

Q With regard to the gpray irrigation gsystens,
tell us, pleasa, what your experlence has baen,

A ¥y experlence as far as spray irziqation systems
thenmaelvas are concerned fall again in the stage of having
reviewed tha proposal of two systems that ware later
conobxaciad in the Township of Mt. Olive after I no longer
wags conzulting snginser in the Township.

I had reviewed thalr oxtensive designs in raspect to
the systams and on a number of asocasions to sea i{f they wers

functioning and how thef“wera functioning, To discuss the
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matter with the sewer plant operators to see if I falt
there wexe any problams that we might considaer doing some
alkéxnativa dagigns for. If there was a problem,

AI have viewed spray irrigation in operation Rockaway
Township where it's presently bheing used for a msjor
comrercial mall, And in addition to this, I have done a
gignificant amount of reading of prapared texts on the
design and functioning of spray irrigation systems,

Q As to the spray irrigation systems in Mt, Olive,
were thay for conmarcial, industrial or residential
devalopmants?

A A vombination., Thay, there is cne system, one very

major system that was designed for a PUD in Mt, Olive

Township.
Q PUD for thae record being what?
A A plant unit dovelopnaent would be a nixture of

the three major usas which would ba residential, commercial
and industrial uses.

And initially the initial stagas were to service
the residential portion of the PUD, This is the, presently
what it'ia servicing.

The aecond was for a gardsn apartment project located
on Route 206 in the Flanders area of HMt, Olivé Township,

The project was, I believe initially installed socxme four

-

or five yoars ago.
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Spith - Direct 13

It was servicing initially a few garden apartments,

At present, I believe, thera ara approximately 400 to 450

of the apartments built and I believe they intend somewhere
around eight or nine hundred units eventually on this
Bystem when the whole project is completed.

Q Now, in connection with daetermining feasibility
of various sewage disposal systems, what experience, if any,
and what background do you have with regard to sub-soil
investigation?

A Well, my experience in sub=soil investigations is
that it is, it has been as an integral part of the design
of sewvage disposal systems,

Now, initially and to my greatest experience in the
lines of individual septic systems where the means of
disposing of the affluént from the geptic system is by
putting it back into tha ground, And there are numerous
methods of doing this, But they all require sub-surface
80il investigations to determine porosity and percolation
rates of the soil, |

Q Have you done any reading on the subject of
sub-80il explorations by test borings, for example?

A Yes, I did. Of course it becane necaessary both in
my £ield of study and also 8ince that time to keep wmyself
abreast with the methods outlined by the State for this,

for these procedures an&'also the changing requirements of
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Smith = Direct 14
the local Boards of Health that I have to deal with on
this subjact. So it has heen mandatory that I keep up to
date on this type of literature,

Q What expaerience, if any, have you had with
respect to the placerent and investigation of test pits as

such?

of engineering practice I am involved in, it has continuously
been necessary for ma to do sub-surface so1l investigations
on the small tracts of land, that is, gquite evidently how

you place them, You put tham on the, you're limited to

the area, so there isn't much choice where you place them,

In the case of larger tracts of land, you're, and
especially in the last couple of years since the Soil
Conservation Service has published their soil survey for
Morris County, it has becn of great assistance in halping to
select the location of test pits and soil horings because it
sets some pararaters and guidselines,

80 you generally know where to anticipate change in
types of soil formations,

And o if I was to go into, if I had a tract of land

of 100 acres and I was concerned with doing a representativ]
sampling of the soil borings of the soil with the asasistanc

of the soil map which genarally categorizes the types of

soll and what I might anticipate as far as porosity, it
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Smith -~ Direct 15

I tzry to test, so I try to gat a rapresentative boring in
all of tha different types of varying soils that I would

anticipate in a tract. And this helps me determine whether
the initial reports do basically coincide with what we
actually find in the field because thay'xre based on, they're
not based on detailaed soil borings. They're based,

the original rxeports are based on information that has been
gathér@d through the years and what they can anticipate
finding in the area., And supporting tham with such test
pits helps eithar verify the information or show that it is
incorrect.

Q All right. Tell us, please, what percolation
tasts are and what your experience is with respect to them,
A Pe:colation tests are a means of determining the rate
at which water may ba absorbed by the soil., These tests are
acconmplished by digging a taest hole normally six to eight
inches in diameter at any depth you wish to test and by
saturating it with water over a pericd of time and then
timing the rate at which water is actually absorbed by the
surrounding ground, |

It's used for design of individual septic systems,

you genaral characteristics of the scil that you are

S~

dealing with,
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Smith ~ Direct 16
Q What is your experience with them?
A Oh, I have performed them in nmy work. I would say

for the last twenty years I have done countdess nunbers
of them,

O What exparience, if any, have you had raspecting
the reading of test boring logs and even taking test borings?
b3 Well, this again is pretty nuch the same experience
I have had in doing percolation tests. It has been over this
extended period of time in conjunction with projects that
I have designed and in conjunction with projects that I

have reviewed where we have required test boring information

from the design enginaers who were submitting plang for
my review,

Q llave you had occasion to gtudy the relative
literature prescribing the typas of soil and the rates of
percolation acceptable or desirable for the construction

of septic systems?

A Oh, yes,
Q Septic systems and related systems?
A Yes, sir,
Q | Now, would you tell us, please, if there is

anything further about your experience regarding spray
irrigation in which you have testified to before or was
that pretty much it?

A No, I balieve that was it. Ho, I believe I basically
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Smith = Direct ’ | 17
covered it, yes,

Q With respect to the construction of the roads
and agsociated drainage systems, tell uas, please, if there
is anything further you have to add about your experience
with regard to them?

A No, sir. I believe I pretty much outlined that, Theare

~is a possibility I may have not hit on the point of

cost estimating that may be connected with this work,

As far as cost estinating on most of the municipal
type of improvements that I had oatlined previously, I
have designed these improvements for municipalities, I
have prepared the plans and specifications, the bid
documents, I have formally received the bids, made
reconmendations on the award of bids, and supervised
construction of the projects, So I am gquite current and

familiar with construction ceats,

Q What about the construction of dams and creation
of lakas?
A As far as the construction of dams and the creation of

lakee, the bagsic soll earth-moving procedures I am familiar
with, Of course, I am familiar with it because of my
other type of construction work.

As far a3 the conatruction of damsg itsaelf, I hﬁve no
experience in developinyg costs for the construction of a

-

dam itself .
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Q In connection with whatever work you did at
Mt, Olive with respeot to two or more projects where spray
irrigation was used, what exparience, if any, did you have

regarding the cost of such a aystem?

A At this time it was necessary that estimated costs
of construction be a part of the application to the

Department of Environmental Protection., When these

applications were made, I, therefore, familiarized myself
with the costs at that time and have attempted to

contact with sanitary engineers primary to this type of
work to stay current with the estimated comstruction costs,

MR, LINDEMAN: I offer the witness, your Honox.

CROSS=-EXAMINATION BY MR. FERGUSON3

Q Mr., Smith, is lt correct to say that the work
you have done as you described it in the work you have

done for Mr, Caputo has been done by others in your firm

as wall?
A Yes, that's correct,

0 Hlow many employees do you have in your firm?
A Employees involved in enginesring or professional

type of work, two others,
Q What are thair nemnes?

A One 1s John Gibbons and one is Ruth Smith,

18
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Smith - Cross
Q Who 18 Ruth Smith?
A My wife.
Q oas she, what are her qualifications?
A She is a graduate biologist,
Q Doas sha -~ when did she graduata?
A I beliave it was three years or four years ago from
. St. Elizabeth,
Q Here in HMorris County?
A That's correct.
Q Does she have any profesaional licenses?
A She doass not,
Q Mr, Gibbons, doeas he have any professional
licenses?
A He is a licensed professiocnal engineer,
Q Did he not get that recently?
A He has recently attained that license, yes,
0 Batween the date of the time you testified
at depositions and now?
A Yes,
Q Okay. What other gualifications does he have?
A He has a degree in matheratics and a Master's Degrae

in physics and a Master's Degree in engineering.
Q And how long has he been with you?

A I am not sure, I bhelieve it's approximately threa

~

years at this time.
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Q Thavother personnel in your firm now are not
in the professional category?
A | They are not, They ars primarily field personnal that
I use for doing survey work and helping to conduct some of
the solil invastigations, such as colioatinq data from the
field for me,

Q Will you tell us how many of those types of

enployees you have?

A Two other employees,
Q Who are they?
A John O'Brien,
Q And =-

A And Joe Steinberg.
Q Would you tell us briefly what their job

descriptions are?
A John O'Orien is a surveying party chief for me, He

has served, he has been with my company for ten to twelve

years, I would say,

Q Is he a licensed surveyor?
A No, he is not,
Q | What about the other one?
A The other person works as an instrument man and

survey field party. lis exparience is much more limited

and he does work only under the supervision of John

O'Brien.
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Q At the time of your deposition, I believe,

your son wag working for you?

A That's correct.
0 He no longar works for you?
A No, he is going to college more full time now than he

had been at that time,

Q. ‘that percentage of tha time of you or your firm,

and if there is, toll us what is devoted to planning?

A It's hard for me to put a time percentage on this,
because the planning end of any of our work is such an
integral part of it, It is pretty hard for me to separate
one from the other.

Q All right, Did you take a separate examination
for your planner's licanse?
A No. As far as planner is concerned, I was given,
awarded my planner's license under the initial grandfather
clause of the Planning Act.

§) That was fairly recently, X believe?
A Yea, I don't recali what year the Planning Law
came into effect that established the licensing of
planners,

Q Can you tell us what percentage of your firm
time is spent on survey work?
A I would say that the work of the firm more or less

is split up relatively evenly betweesn surveying and

.
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engineering and planning. One basically supports the other,
Q With respect to your work as an engineer for
various townships or mnicipalities, were you a full-time
engineer for South Ilainfield for approximately three yeara?
A Yes, sir.
Q Aftar that you said you 4id consulting work
for other municipalities, Have you aver been appointed the

municipal engineer for those?

A Excuse me, I am sSOrry =--
Q Who is that?
A I am sorry, excuse me, You know, I was distracted by

saying hello to someone,
Q You ever been appointed the engineer for the

municipalities you maentioned?

A For all of them I was appointed as municipal engineer

for these varying communities which I mentioned on a

consulting basis, differentiating from full-time municipal

engineer. You might consider part-time municipal engineer.
Q Were any of those municipalities mentioned,

did they have a municipal engineer other than yourself?
A No, I was thae municipal engineer,

Q You were it,

Are you the nunicipal engineer to any municipality
right now?

-,

A One municipality, the Borough of Mt. Arlington.
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Q Whereis that?
A In Morris County.
Q When were you s8¢ appointed?
A 1976. I have been there two years,
0 And the others were from time to time?
A That's correct,
Q ¥With the exception of Dover, tha Town of Dever,

the latest one would have bean 1973 which would have
been Randolph, am I correct?
A Ho. Dover actually was, other than that was one

more recant one, 1975.

Q I say, with the exception of Dover, all the

others were bafore '73 or before?

A That is correct,
Q And Dover ended in 19757
A That's corract. !ost of the municipalities in the

last number of years have started to go to switch over to
full=time municipal angineers rather than consulting
engineers. Just about all of the municipalities that I
have worked in have now gone to full-time municipal
enginaerb.

Q Now, with respect to either hydrology or waste
disposal systems or sewer systems, wouid you tell us what,

if any, formal classes, education you have participated

in those areas since you received your Bachelor of Engineeri
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Degree from the University of Oklahoma?

A No formal classes,
Q No formal training at all?
A No formal training, 1It's 21l been through the years

through meraly my practical experience, my consultation with
other enginears in the field and my contact with them at
our professional meetings wnere we discuss many of the new
theories that come up and the problems that arise in the
field, S0 wa call on each other's experience in that manner
to help solve our own problems,

0 How, with respect to Mt, Oliva, will you give
us the names of the two spray installations that you say
you had some experience with?
A I am sorry, I can't give you the names of them. The
one that I had sald was a PUD type of devnlppment, the
plant is located on Wolf Road in Mt. Olive Township.
I cannot tell you what the name of the dovﬁlopmcnt was,

The second one is the Oakwood Garden Apartments on
Route 206 in the Planders section of Mt, Olive.

Q How, in what capacity did you deal with thoase
two :praf systems?
A With those two spray systems I reviewed the plans
prepared by the sanitary engineer that designed the plan,

Q Were you consulting with the township?

A I was the municipal engineer at that time,
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Q How, I beliave you atopped being the municipal
engineer of that township in 197127
A I have to check hecause I don't recall., Time slips
by. I don't recall which year is which, 1971, Yes, sir.
THE COURT:  HMr. Ferguson, I got somathing I gét
to do. It will take about ten minutes. I am sorry,
ckay?
MR, FERGUSON: Okay.
MR, LIHDEMAN:u Sure,
(A short recess was taken,)
THE COURTs: All right, go ahead,
Q Did you raview the two spray proposals in your
capacity as township engineer in 1971 or prior thereto?
A . During the, prior to my termination as municipal
enginaer in Mt, Olive, I had reviewed them, Yes, sir,

Q From what. aspect d4id you review them?

A I reviewed them at that time from a point of determining

ﬁha methods that were proposed to bs used at that time,

They wera almost a brand new concept in the, in the disposal

of effluent frdm a traatment plant in New Jersey, although

it had been tested and usad to some extent in Pennsylvania.
Q WWhexe in Pennsylvania, do you know?

A Major studies on it were done by Penn State University

and they were taested by the staff working on it at that

-~

location.
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Q What processas did you go through as the
consulting engineer to Mt, Olive Township when you reviewed
those proposals?

A My review of those proposals were merely on the
nature of familiarizing myself with what was proposed and
how they planned to dispose of the effluent., It was not a
point of view of reviewing for rejection or approval by
the municipality.

Q Did you do any soil analyses of the sites

on which the spray was proposed?

A I d4d no soil analyses on the sites, I, in fact,

at that immediate time I Aaid not go into the question as
wvhat type soil actually was tested on the sites other than
the fact that I had been relatively familiar with both
sites due to some other earlier investigations I had made
by nyself on them; Totally disconnected with thae proposed
use. I subsequently and much prior to getting involved in
this matter for Mr, Caputo had looked quite deeply into tha
types of materials and the functioning of this type of
system because I have a particular interest in its proposed
use in another location and totally different municipality.
Q That's not the Rockaway one?
A No, sir, that was not. This is a proposed use in

Readington Township.,

Q Having nothihg to do with the Caputos or anything?
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A To the best of my knowledge, the both cases there

T B

Smith -~ Cross o 1 o ¢ 27

A Ho, it was Just prior to my bainq(engaqed by Mr;f"

Caputo was bacause of interest that I hagjin tha .type of
L % S R

disposal. |

Q Can you racall what 11tar§tﬁ;§‘f6ﬁfconouited
in 1971 when you reviewed the Mt, Oliﬁo;fﬁgﬁsyipﬁmatter?
A No. In 1971, ry initial review, and,gh%a is why I
made stress to this was strictly from the viovpoint of seeing
exactly what was proposed by the, by the applicant and
his consulting engineer, sanitary onginior and more or less
of a degcriptive nature., So we would know what the
plan that was proposed and whether it would havn any basic
adverse effects, And this wasn't to say tha£ we weren't
into the point of any real environmental nthdy, it was not
done., It was to determine whether its aesthetics, whether
we felt it would have any ponding of water or special
erosion or anything such as that,

Whethexr it would function for ths ﬁufposo it was
designed was left to the Department of Environmental
Protection for their review and npproval‘j

Q Was the site on which those two projects were

propoaed, was that zoned for the use proposed or wvas it

had been zone changes., And I don't say dtftggfp;zticular

moment that these applications were made, but there was

&
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gone changes, to the best of my knowledge, made in the two
or three years prior to that time, at least,

One of the areas, what is now the PUD Complex was
a major‘area in, I would say, the southwesterly part of
MHt. Olive Township. It had varying terrain,

Q Let me interrupt you. It was already zoned
for a PUD type development?
A Prior to the subnission, yea,

Q All right.
A And the other one was, the second one was for
a garden apartment complex in the Flanders area of Mt.
Qlive, that was two or three years before it had been zoned
for single-family residential and they determined that they
would re-zone this other for garden apartment use. That
they didn't feel the terrain was suitable fér single-family

detached type.

Q Was that before or after the proposal?
A Oh, prior to.
Q Ptior to.

Once again, both of them were zone changes as far as

you knovw were prior?

A Yes, tha application at the time I know of them

were permitted uses, At that time, yes.

Q Now, so you didn't get into comparing the,

whatever criteria or pezformance standards may have been
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implicit in the proposals to the environmental data in

the Master Plan of ¥Mt. Olive Township, if indeed it had

any at that time?

A Ho, I didn't get into that point of it at that time,
Q Subgaquent to 1971, 4id you say you went back

and visited ==

A Yes, the sites. I'm sorry, I answered too soon,
Q The sites?
A Yeas, I did vigit them, I inspected them, I was there

with the sewage troatment plant operator that opsratad both
plants who happens to be the same licensed operator, or
at the tima I went back if my memcry servas me corractly,

was some time in 1974, I believe,

Q Who is the licensed operator?
A I 4o not recall offhand,
Q Can you recall who you talked to?

A No, I don't know who the licensed operator who was

with us then,

Q By whom was the operator licensed by?
A Licensed by the State of New Jersey to operate a sewagr
treatment plant.

Q Was it the same individual or the same firm
at both sites?
A The same f£irm had designed tha plans for both sites,

The sama operator operated both sites., They were not, the

]
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operator was not a member of the staff of the firm that

designed, He was a separate individual,

Q Do you recall the firm who designed them?
A Pardon me?
Q Hever mind,

What was the extent of your visit other than to talk
with the operator? Did you make any tests or walk the sitae?
A Ho, yes, no and yes, I made no tests on the uitas;

I walked the sites and viewad the Operation of the plant
and discussed it to soma extent with the operator.

I did it on two different occasions, I was very

effeot on the surrounding area,
Q At what time were you concernad?
A Back in 1973 and 4 because I, this was the type of
plant that I was considering proposing in another municipality
and I wanted to assure myself that it was something delirablw.
My second visit to the site was with members of the
governing body of another municipality to make them
aware of the tyﬁa of treatment plant that might be proposed

for a site.

Q What was the capacity of the treatment plant
on those two sites, do you recall?
A I do not recall the capalicty of them, I do know that

the capacity of the Pun\hite, although not knowing the amount
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of capacity, knowing the basic area that was under plan
for that area, the plant would be extremely larger than what

iz propesed on Mr. Caputo's property, the quarter million

gallon plant that is proposed for his property.

G Extremaly laréer, being what magnituda?
Y In capacity?
Q Reing of what magnitude?
A I would say in my estimation it was a minimum of a

million gallon plant, Hillion gallon per day plant.

Q pid you talk or do any investigations about the
cost of the spray irrigation systen vis-a-vis the more
traditional method of ways of water disposal?

A ¥o, per sc. And the reason being that the area in

Mt, Olive Township that was proposed to be sswered by these
two plants and the area that 1 was then later concerned
with trying to provide, thare was not the ability to dispose
of the effluent in what were normally the standard methods
of disposal, which was discharge into a body of water.
Therefora, it more or less limited the manner in which you
could dispose of the effluent and this at that time, and X
still believe presently, is one of the only methods that
the State has approved for disposal other than into another

body of water,
Q Mr, Smith, have you had any training or

experience with water quality engineering or sampling or
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testing?

A My training, I've had no formal training along these
lines, My knowledge along this in from experienca gathered
through my vears of practicing engineering.

I had for a period of approximately -- let me think
back =~ two or three years operated a small water company
in Randolph Township. So I was familiar with that through
gampling procedures of water and we, of course, 4id none of
the actual testing ourselves, They were all submitted to
tasting laboratories to perform the proper tests,

0 That would be testing of the potable water
output from that plant?

A That's correct,

G And I take it the input also to see what came
in and went out?

A Well, yes, Zctually back in those days and since the
water system was totally supplied by wells and they were
actually, I believa, four or five individual systems that
werae oparating. All but one of them required no treatment
at that time so it wasn't a question of in and out,

When testad, it was both the same in the case of the
one it required .chlorination and that was it and those,
of course, we had to continually test to make sure when
chlorine is required,

Q Have you had any experience in the testing or
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management of free surfacy yater in a watershed area such

as exists in many places in Morris County?
A You mean by that sampling, testing the stream's flow?

Q . The stream's flows, the quality of the water
and the sktream flows and the quality may be affected by
varicus types of development or the absence of development
in the area?

A HMost of this from a rather practical viewpoint rather
than a technical viewpoint due to the fact that I have been
a municipal enginear for such a long period of tims in
thesa municipaliﬁes and to the fact that development has
taken place and all types of developnent,

And again, if I can continue?

The fact that until very recently there has been
really no stress on storm water management per se or
erosion control procsdures per se, Al lthese matters
that have come up through construction have been the
type of thing that through a practical vianoint we have
viewed,

When a problem arose we checked it %o see what had
caused it and what we mﬁy do now to try to eliminate the
problem and what we might do for the ne#t type developnent
that comes alony to t;y and stop this so the municipality

would not be affected with thase problems,

*-—==1v araiecting or finding views to
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& problem which came up in one of the municipalities with
which you consulted?

A That's right, in order to resolive that, In order
to try to design and protect the municipality against it,
the future.

Q The next time around?

A Tha next time around, That's right.

Q You mentioned Rockaway. Did you perform any
investigations in Rockaway with respect to the project
or anything there?

A Yes, I did, as far as Rockavay Town Square Mall
wags concerned,

At the time that this was conceived and construction
started on i, I was town engineer for the Town of
Dover., The Town of Dover being immadiatalf down~-gtrean
from the proposed project in Rockaway Township,

In fact, the street dividing, the street running
along the one side of the proposed mall was the municipal
boundary line,

Yes, I was involved here, lere was the Town of
Dover itself, was extremely concerned with vhat impacts
might be bxougﬁt and placed upon the Town of Dover by the
construction of thia mall,

Concerned along three major lines ==

G #hich were?
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A Dover =- Pardon me?
Q vhich were?
A Oh., Okay. Dover primarily has sexved as a,

I would say a retention basin unfortunately for the

drainage f£rom the surrounding communities., The Town of
bover lies at the foot of a drainage basin which comes
from Rogkawy Township, Rockawy Borough, the Borough of
Wharton, Jefferson, Mine Hill aﬁd Randolph Township.

Any time anything is built {in any one of these
surrounding communities, when I say any place, the
najoxity of the areas of the surrounding communities
may impact upon the storm water situation in the Town of
Dovexr since the Rockaway River runs through the center of
the Town of Dover and most of these drainage basins drain
directly, or in the direction of the Rockaway River
before or during or someplace within the Town of Dover,
And Dover has heen tremendously impacted over the

last number of years,

Q By the storm water run-off£?
A By the storm water run-off by the surrounding
aommunieia-.‘

Q Did you get involved in any water quality

-sanmpling in Rockaway?

A No, I did not get involved in the water quality

sampling at that time, We wera primarily concerned ourselves

bt
3.
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in this particular project with the storm management from
the point of view of its effect., Well, its watar quality
to see to some extent to deteimine what effect erosion
would have on the quality of the water coming into the
Town of Dover, But to a greater extent, the impact,

the physical impact it would have upon the flooding in
the Town of iover, That was one viewpoint.

Q That quantity of water as opposed to quality.
A To the greatest extent quantity of water, yes,

And I was instrumental in a study that has since been
undertaken too by Morris to try to abate the flooding
conditions coming out of the Rockaway Township area in
general.

The dasign of retention basins, and so forth, were
done under my supexrvision and strict review prior -- in
fact, it was: brought bafore the local court here in
Morristown to insure that they did take proper steps
to protect the Town of Dover,

80 it was quite involved in the review of these

designs and detailed as far as the sewage treatment planta,

Q That was cne area of concern?
A Yes.,
Q The others 3hat?
A I guess the second one to a greater extent was

its traffic pattern that would be affected within the Town

B T L L
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of Dover,
Q - The vahicle traffic?
A Tha vehicular traffic bacause of the great number of

people anticipated to be brought into the area.

The third was a, to a minor standpoint, was a
question how they service with potable water abd fire
protection water for Rockaway Town Square because there
wag no public water system in the Township of Rockaway
in close, very close proximity. |

Thera wags consideration to acquiring water from the
Town of Dover and wa looked into the mathods of whether
we had adaquata supplies and how they could be brougit to,
the cost and hxing them to the 8Square,

Hext wa warae involved to tha point that there are

nine communities in HMorris County that are prgaently and

have been, I guess, for tha last seven or eight years

under a court imposed sewer ban control on them,

Different municipalities.

Q Why wera you involved in that?
A Why?

Q Ho, no., Were you involved in any way in that?
A Yesn,

4 with that problem?
A Quite intimately involved in that, yes,

Q Why was the saver ban imposed?
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A The sewer ban was imposed because of the possible
pollution of the Rockaway River and the rivers into which
it flowed that wera.in the nine cowmunity area and which the
water from the sewage treatment plant in Boonton Township
arasa flowed into the Rockaway ver,

Q Was the ban on all construction: or just on
severs?

MR. LINDCMANS Your Honor please —- one moment,
please, Mr, Smith ~= I an dalighted that my client
is being qualified so nuch more extensively even
than I attempted. But I do think I deteot that some
of the questions now are more designed to elicit
factual evidence on a subject which I have no
intention of putting in and would request theCourt
that either a ruling be made. This is not part of
ny direct tastimony because I don't want any cross=-
examination on it, or that it be terminated because,
I think, it goes far beyond the scope of inquiry
into qualifications,

THE COURT: What are you trying to gat at
as to his qualifications?

MR, FERGUSON: The witness' prior experience
with potential adverse impacts on water supplies and
ground water supplies and surface water supplies

~.

because that williba ona of the major iessues of the
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Cang,

THE COURTs Okay. But the Rockaway Riverx
Valley Sewage Treatment problem is, you know, my
working knowledge of it, it is such a tremendous
project that he could spend, you can spend hours
asking questions about that.

MR, PERGUSONE I certainly don't intend to.

THE COURT: Okay. Well, all right, Just try
to curtail it, I am going to coﬁaider it part of
yéur direct case, Mr, Lindeman., Peripherally, you
can touch oa it, I'd you rather you didn't get into
that, That's an extensive problem,

MR, FERGUSON: I know,

THE WITHRSS: I think his Honor is more aware
of it than nost of us because he looked down saveral
manholes as I 4id during this problem,

THE COURTs As a practicing attoxrney.

Q- WAs there a problem in that litfgation ox
geries of problems about the potential pollution of tha

ground waters supply through septic, individual septic

systemns?
A Due to individual septic systemsa?
Q Yes,
A The individual septic systems, not really part of

that case was that certaln municipalities were prohibited
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i e e e e e e e T g e

from using individual septic systems as part of their

contractual agreement with the at that time the Jersey
City 8ewage Treatment Plant whichgnarvicad the area,

Q Are you familiar with the reasons why the
geological and s0il and whatever physical reasons there
may hawe been for the provision in that contract?

A Yes, it was called for because it was felt at that
time that individual septic systems may tend to pollute the
Rockaway River more than a sewvage treatment plant would
and Jersey City constructed the sewage treatment plant
because thay wanted to use tha water from the Rockaway
River for providing potable water to the City of Jersey
City,

80 as a condition of this ~-

4] The potential pollution that they wanted to
avoid because of the possibility of polluted ground water?
A And because their experience in my estimation indicated
vary often individual septic systems, because thay are not
monitored adequately by governmental agencies tend to fail
and wvhen thay do fail, nobody is aware of them and they
just cominually polluts, |

Q Okay. Gatting back to your visit of tha
Rockaway Project.

| Would you tell us what you specifically 4ia?

A I think if I recall, I got sidetracked a little bit.
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I was through the major portion of what my function
was on it. The only othei point that was raised was the
manner in which they would provide sewage treatment for the
tract of land and the Town of Dover's concern was twofold,
It was that, Number 1, that they, the Toﬁnship of PRockaway
-~ not Rockaway, not bea given a disproportionate share of
gallonage available in the Jersey City Treatment Plant

bacause any that was given to anyone ==

Q ExXcugse ma,
A Ckay. Sorry.
Q I was talking now as to the spray project

as to Rockaway.

A That is what I was coming up to. I think this, two
reasons they were concerned and the second one was that

the governing body of the Town of Dover was not totally
unawvare of what a spray irrigation project was and there
thay had also wanted me to look into this project to see
that it had generally complied with the standards that have
been established for it, and wheher in fact this is a

typs of disposal that has truly been approved by the
Department of Environmental Protection and that it would be
definitely under their supervision and control so that we
could feel adequately safe that the water flowing from the
tract which all flowed into the Town of Dover would not be

polluted by this source of sewage disposal.
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Q pid you familiarize yourself with ~-- withdraw
that.

pid you visit the Rockaway site after it was built?
A Yes, I have,

Q Fox the purpose of this litigqtioh?
A Not for the purpose of this litigation. Just the

site has only been in operation for, to the bast of my
knowladge, about & month now. It's a very new shopping
mall that has been constructed.

I have sesn, physically viewed thg spray irrigation
system, As I say, it has just been put into usae and it is
being used in a very nominal way now.

We would anticipate that there should be no adverse
effect at this time, And I am no longer employed by the
Town of Dover foxr this purpose, 8o, therefore, I would not
§o into that,

Q You haven't looked into it in detail?

A Not since the time, not since the design stags,

Q Which was 19712
A Oh, this one was, I would say '73,

Q “You left Dover in 1975. I stand corrected,
So it was *'73 to '757?

A Yes, laft there in '75. During the year '76 and
still to some extent here in '77 I have done continuing

work for them due to my familiarity with a number of
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projects,

Q Are you famlliar with the Frash Water Pollution
Control Act amandmant of 1972, Federal lagislation commonly
known as PL=92-500?

A I don't recall if I am with that number or not.
I would have to go back to my racords and see which acts
wa worked undar, I cannot answer that,

Q Are you familiar with Section 208, Planning on
an area-wide basis under the jurisdiction of the EPA

or Section 303 Basin Planning?

A I can’t honestly say £{f I am again by number. I

get involved in many of these projects without ==

4] ook, I am not, I don't mean to ==
A I don't know if I am or not,
Q I don't mean to suggest that you should be,

but with respect to those projects.
A What I am answering is, I don't know if I am because
I would not be aware of it strictly by the numbers, although
the nunmbers themselves are frequently bantered.
Q By who?
A in, just generally in municipal planning meetings
and general discussions about zoning and planning and
subdivision construction in municipalities,
So I really can't honestly say in what context I am

~.

awvare of which,

g
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Q pid you familiarize yourself with the requlations

if any, of the DEP with respect to spray irrigation?

.3 Yes ? I did.
Q When did you £irst do that?
A I first, I would say as far as any regulations on it

would have bheen in 1973 and more complataly in '75,

Q Can you tell us if there are any ragulations?
A At that time, thexe were no formal regulations,
Q Ara there now?
A To the best of my knowledge, I have not checked within

the laat, I would say six months. At that time, there wvere
no really formal standards. They were racommendad standards
most of them with ones that they had recorded or typed.,
They wera #ot something that ware distributed to any of the
design engineers.

The standards that were set forth were designs or
preliminary designs basically in accord with what they

merely referred to as the Penn State Study,

Q pid you ever see the draft of regulations?
A Pardon me?

Q Did vou ever see something called the draft
regulations? |
A I believe, to the hest of my knowledge, during ons of

my trips to the DEP to review the application made for

conceptual approval that the representative of the DEP

e
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at that time had shown me some draft ragulations upon which
they basically reviewed the applications.

I don't know 1f it is what you refer to as the

draft regulation.

Q Did you ever gaet a copy of it?
A To the best of my knowledge, I don't beliave we d4id,
I believe, that we had to go down and take down the
information that we would like included, the standard that
we would like to see and as minimuns and primarily it was

to try and use this Penn State Ztudy as guidelines for all

submissions.

Q What Penn State Study axre you refarking to?
A This ig ==

Q D=1 for identification at your deposition,

I think, or D=2?
A It was the recycling of treated municipal waste

water and sludge through forests and crop land edited by

Scopper & Cardos.

Q Just ona correct, It is Sopper, I believe,
A Sorzy.

a S~o-p-p-h—r.
A I sald it with a C, excusze ma,

MR, FERGUSM: D-7 for identification on

Apl’ll 7, 1976,

Q Aside from the publication date, 1973 for the
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record, aside from this book, would you tell us what
literature you consulted in about which you testified
sarliexr on your qualifications in response to a question
from Mr, Lindeman?

MR, LINDEMAN: UFxcuse me., On spray lrrigation,

is that what you are referring to?
MR, FERGUSON: Yes, on spray irrigation or
anything which you think ought to be consulted in
connection with whatever investigations you did on
Mr, Caputo's property for spray irrigation?
A Yeg, I have a list of the references used in the
preparation of the environmental statement, A number of
these were used.

I cannot specifically tell you which ones unless I
was to review each one individually and see what {nformation
was drawn from which,

Q Thay are listed in the back of the environment
impact statement?
A Yes, thay are, with the footnotes to direct them to the
different sections of the statement. They  were used for a
number of &ifferent purposes.

They were used for the question of asrosion, types of
crops that should be planted in disturbed areas, effects
on the wild life. All the related subjects and they were

drawn from different sou}cas.
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Q Correct m2 if I am wrong, do I understand

that the DEP and yoursalf inaofar as you have done any

investigation rely on the Penn State Study as a major

- source of gensrally accepted informationen spray systens?

A 'r:um the best of my knowledge, yes, through at least
the preliminary designs stage and conceptual design stage.
Past that, I am not invelved., At that point, it would go
to sanitary engineers whosa specialty is the dosign of

sewaga treatment plants,

Mine 48 more of an approach to how a parxticular
area can be practically handled,

Q As far as you know, are there spacialists
among sanitary engineers who specialize in spray systems?
A I knovw of a particular sanitary engineer that does
do a great deal of work in spray irrigation.

Q Who is that? |
A I would say that there are some who would lean more
heavily on this than others depending on the areas in
which they work to a great extent,

MR. FERGUSON3: That is all the questions I

have on qualifications, your Honor.

‘I would like to prevent this trial, if possible,

beconming a site plan review, I have based that upon

what Mr, Lindeman's statement included that this witness

would tastify to ;hd knowing as I do some of the

ey
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documents that will be produced, I am hesitant to

let in without objection testimony which really doesn®
amount to a site plan review by this Court of a
proposed project,

X perxceive, however, a problemy my having to
object to some of the testimony as really being too
paxticularltor the issues to be relavant to the issues
in this case, which is really the suitability of
the land in general and the reasonableness of the
zgoning of the plaintiffs' land under the Master Plan
and Municipal Land Use Law, et cetera. I don't
want to foreclose the plaintiff from presenting
procof vhich might be relevant by that objection.

I mention it at this time to alert the Court
to what I perceive to be a problem with this
witness' testimony.

THE COURTs Okay. All right,

MR, LINDEMAN: Your Honor please, I would first

‘likn to have markaed for identification an..

environmental impact statement to which some
refarence has been made, |
THE COURTs P~-31 for identification.
(The docwnent referred to was marked P-31
for identification.)

MR, LINDEMAN: Now, 1f the Court please, as

¢
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with the full understanding on our part that if counsel

My, Farguson suggested, we will be offering testimony
from fairly complex and detailed documents from which,
but not directly, will the witness be testifying,

He will be testifying generally from the environmental
impact studies and certain othér raports which we
have, I balileve, subject’to the approval of the Court
and the position taken by the dafendant that it would

aid the Court to have tlis document in front of it

should object to any part of the testimony, or should
any part of tha testimony not really include what is
contained in the report, it would not he deemad to be
part of the recoxd.

But I do think that for the purpose of
convenlienca, clarity and even spsed, which I think
all of us would like to nurture, it would be useful
for the Court to look at this document as the
tastimony progresses,

THE COURT:s Mr,., Ferguson?

MR. FERGUSON: I have no objection to the Court
loocking at it, even though it is marked for identi-
fication, I would.object and I will objact to it
going in evidenca on the basis that I previously
articulated, That is, it is not relevant to the

isszues bafore this Court insofar as it is a very, very

 pand
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particularized environmental impact study which

indeed is called for by the zoning ordinance, but

the zoning ordinance calls for it to go to the

town. And X don't think this Court is the propex
forum for the detailed examination of the type of
environmental impact statemaeant that has been provided.

We do have a separate deafense, The fact that

the plaintiff has not exhausted administrative
remedies, WNow, I realize that he has a constitutional

right to challenge the ordinance on Mount Laurel

grounds, but I don't perceive that constitutional
right to extend to by passing all municipal adminisg~
trative functions, ona of which is to review thias
kind of document.

THE COURT: All right. Recognizing that,
I have written down your objection in the use
it's going to be put. It will be helpful, I am sure,

MR, FERGUSON: Yes, and the context of this
trial, particularly the Court sitting without a jury,
I think it is very helpful to the Court to have the
document in front of it when the eestimony is coming
in about it,

I think it is, I have no objection on that
score at all,

THE COURT: Okay.
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41 DIRECT EXAMINATION BY MR, LIMDEMAN: (CONTINUED)
2
Q Now, Mr. Smith, as counsel just indicated,
3
there is reforence, of course, in the current zoning
4 ordinancs to an environmental impact statement, But even
5
7 - though that is a fact, would you tell us, pleass, what
.End of 6
© Tape 3 an environmental inpact statement is and what it purports to
7
do?
8
A Well, the environmental impact statement in broad
9
terms szats forth the existing conditions both on the
10
. project site and the surrounding area. It provides a
: 11
s description of the proposed project and, thirdly, discusses
N 12
g the impacts and methods of handling what might be adverse
: 13
- impacts of a proposed project on the immediate and surrounding
14
; areas.
8 15
g Q And 4id4 you prepare such a statement for this
& 16
project?
17
A Yes, I 4id preparo one,
18
_ Q Is that the same statement which hags now been
19
marked P-31 for identification?
20
A Yes, sir.
21
Q The statement was prepared for what purpose
22
in this proceaeding?
23
A The environmental statement?
24
0 Yesn.
25 -~
A - It was preparad in ordex to determine the feasibility
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of such a project on this particular parcel of land,

vt was done in order to also display to any parties
that vere interested, or had interest in this, that it was
guitable, or if it was suitable and it was, its purpose was
{n addition to that, to assist in any questions that may
come up on it in the future.

Q Now, when you refer to this project, you are
referring to P~1 in evidence, which is on this easel right
next to me, is that correct?

A Yes, that is the development plan for ths Caputo
property in Chester Township.

Q All right. Now, the gtatement P-31 is divided
into, essentially into three parts, Would you tell us,
please, briefly what those parts are?

A Well, yes. Actually it is divided into five sections.
There ars really three major parts. The girst, as I had
mentioned before, is a developmant of existing conditions
both on the property and off~-site conditions that I would
consider the first section of it which was first two parts
of the report.

The third -- the second sestion would be, the second
part would actually be the third section of the report,
which is a description of the project. And the third part
would be the fourth and f£ifth sections of the raport where

it deals with impact on the environment, both natural and
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social and what steps could be taken to minimize these
affects on the environment, if there were adverse effects.
0 Right,
Wow, with regard to your introduction which is
Page l. I am not goling to ask you to read it, Mr. Smith.
On January 1, 1970, the Federal Government adopted an
&3t realating to the genaeral subject of the environment,
Would you tell us what it is and what thexe is about
the statement such as this that requires the preparation
of such a statement?

A Yes. Basically, the act was set forth to set up

standards for the presentation of the snvirommental statement

and primarily had to do with projeots not of this scope,
but it was considared those that having more of an impact
on, more of a governmental project or a mjor project,
The standards set forth in it have since filtered down into
the local level whare the standaxds are adopted in this
are used in a nunber of local zoning ordinances to set
up standards for the presentation of an environmental
statement,

Q Now, the name of that act, the common name is

what, that Federal Act?

A The Hational Environmental Policy Act.
Q How ==

~.

MR, PERGUSON: Your Honor, I think I should at
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- it is adverse, I will sit down and be quiet, If not,

B

thyg point object to any testimony, any further
questions and answers on the ground that I already
articulated that I dpn't think this is the'propar
forum to present that kind of evidence., The basis

of the objection really is that it is not relevant

to the issues before this Court which are the
reasonablenass of the zoning ordinance, to reasonable-
negs of the zoning ordinance as it applied to the
plaintiff'’s property.

This is the particularized evidence which
would come in before any major development on any
propexty in the township which would, is properly
to be presented to either the Planning Board or
probably the Planning Board or the Municipal Land

ligse Law,

I think, if we are going to go through this,.
wa should hava a ruling from the Court now as to

admissibility of this kind of evidence and then {f

we will have to go through it,

" MR, LINDEMANs Your Honor please, it is somewhat
kind of an unusual procedure., But I would point
first, point out first this to the COﬁrtn Mr, Caputo
will testify later as to the undertikinqs that he

made to the municipality respecting his application
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. and there was no administrative remedy really

to develop his property for multi-family dwellings,
Thay commencad at least three years ago. He will

tastify that, of course, the applications were not
in conformity with the then existing governing law
in the municipality, that {3 to say, that there was

no allowance for multi-funily dwellings.

Hot only were his applications ignored, but
they were treated with contempt and he will so testify,
There is clearly, this is the kind of a situation in
effact that is analagous to the Swiss case where there
is no purposs in challenging, there was no purpose
in challenging tha tax law before the County Board of
Taxation, And then to the State Division of Tax

Appeals bacause the law was not followed as it was

available to the applicant,
Just so in this case, There is no adninistrativ*

ranmedy available to Mr, Caputo that really made any

sense, After the first two applications were made,
as he will testify, a third scheme was devaloped

and that was the one that wasg presented,

THE COURTs Were these formal site plan

applications?

IR, LINDEMAN: They ware not formal site plan

applications,

55
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THE COURT: Okay.

M, LINDEMAN: S8Since that you really observed
tha requiremants of the ordinance «-

THFE COURT: Hold it a second, I got an emergent
phone call from ona of the judges in the courthouse,
I will ba right hack.

(A short recess waz taken,)

‘"HE COURTs Well, you know, gentlemen, I could
gaa this coming,

MR, LINDEHMAN: I have furcher argument unless
your Honor is satisfied,

THE COURT: All right, ¢o ahead,

MR, FERGUSON: I have one too,

THE COURTs Yas,

MR, LINDEMAN3 Mr, Caputo will also testify
that as far as, back as 1974, formal, or as formal
an application as poseible could have heen prapared
was presented to the Planning 3oard and’to the
Municipal Fathars of Chester Township., And he will
further testify that at one or more of the meatings
he was told by elther Mr, Connors orx Mr, Hardin or
both of them that they would hear from him. He would
hear from them., He never did.

Thera was never any formal acknowledgrment from

receipt nor of rajection of the first two projects
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that weras aever p:assnted.. This third plan, which is
presently before the Court, was presented to the
municipality just as formal or if not more formally
as the first two, but was presented in this litigation,
80 that the Planning Board and the defendant at large
had the, at least knew what it was. But eseentially,
in terms of its character goes really, it is not
different from the first one or the sacond one in
the respesct that this calls for multi-family dwellings.
How, whether it will come into the record or
not through competent testimony would remain to be
sean. B2ut Mr, Caputo is also prepared to testify as
to the newspaper reports and other reports that came
from the mouths of certain of the town taihers where
they felt, where they indicated their view of the

rulings in Mount Laurel., Certainly Mount Laurel,

1€ not Oakwood at Madison Township that they were
a lot of hot air,

In light of the treatment of Mr, Caputo by the
Planning Board and the other muhicipal officials
with regard to preliminary or initial apyiicattond,

and in light of the town's reaction to Mount Laurel,

and then further the extraordinary, if not outrageous
conduct the municipality in 1976 in adopting a soning

ordinance which ma&é it even more diffiocult for multi-
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fanily, for more dwellings to be built in the
Township of Chester, made it clearly absurd for him
to have pursued any administrative remedy which
didn't axist in the first place.

I mean, there was none, He did what ha could
do, but there wasn't anything available as {t was,

Mow, the township at the time that I am talking
about, changed his 270 acres plus or minus from all
two=acre zoning to a combination of two and five,
Now, mayba that wasn't done with malice, I have
ny own personal views about it, but that is neither
here nor there, The fact is they did what they did
and they demonstrated thair reaction toward the
Caputos., There is no administrative remedy,we submit,
that was available to them and it ig perfoctly
appropriate for the plaintiff at tis time to prasent
to the Court not only the testimony and evidence as to
why the zoning ordinance is invalid, but what can be
done, particularly with regard to their own property
to create a gituation which this township,we respactful
submit, is not likely otherwise to bring about,

¥We may be wrong on that, but certainly there
hasn't been any demonstration of it so far,

In Oakwood at Madison Township, which we have

spoken ahbout bafor; in this proceeding, the Court Aaid

R A S T TS

1y
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say that a building permit should be given to the

Burn Company, whatever the name of that co-plaintiff
was, I hava forgotten it, for the construction of the
mwulti-family dwallings that it had requested,

We submit that the gsams thing should be
avallable to us in this proceeding.

TLE COURT: Ile didn't say it that way.

MH. LINDEMAN: Not quite that way.

THE COURT: 7Yes, it said building psrmits should
ba issued for the proposed use provided, and then
there were provisos which respect to some review by
municipal officials as to, in effect, site plan
raview., That's what, the way I read it, So it was
going to go back to the municipal officials.

MR, LINDEMANs Oh, sure, I would not expect
that this Court would really hecome an administrative
agency and do all of the things that the municipality
is otherwise required to do. But this Court is in
a position, we submit, to make a preliminary f£inding
that, first, the zoning ordinance is invalid, and
seocondly, that this property is not only appropriate,
but it is ready, willing and able in effect to do the
right thing for the municipality and then subject to

thesa technical things the building permit should be

~

issued,
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THE COURT: Let me say this: As I understand

this, those applications that were made for, to the
Planning Board, whatever the nature of them was,
was for a uge that wasg not permissible on the site,

MR, LIMDEMANg Correct,

THE COURTs All right., Now, my understanding of
the lav is that if you're proposing a use which is
not permittad on a gite, you must first get 2 variance
for that, You don't go directly to the Planning Board
and ask it unless you're asking for a re~zoning
and that’z somathing else again,

This is not, in my opinion, this case a site
plan review case., Not when there were prescribed
adminigtrative steps to be taken which would have to
take, Number 1, to go for a variance, If the variance
is turned down, you could have challenged the denial
on thea variance, on the zoning ordinance.

You're suggesting to me, and thera are, maybe
it, maybe a valid basis, but what I am getting to
isthiss In this particular instance, I am not going
to let the cart go hafore the horse., I want to see
the hbrse and I want to make the findings with respect
to was there a valid spplication? What were tha

baseas for the application? What was done by the

s

township?
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I want to hear proofs on that. II won't.make
findings of fact before I'm going to get into any |
possibility of any site plan review.

llow, that's my position on the case, I read
¥adison Township toibe different from the facts that
even you have, well, you and the brief have indicated

to ne,

‘Mr, Caputo has gone before the Planning Board
on two occasions. If I read the defendant's brief,
thase were more or less not formal site plan applica-
tions because they couldn't be formal site plan
applications. They were sort of a testing the water type
of application and the water was cold, And certainly,
as A matter of fact, I think I can even say it's
iced over.

MR, LINDEMAN: That's correct.

THE COURT: All right. That being the case,
baefore I get to trying to break the ice and deciding
whethar I should warm up the water, I have got to
be satisfied that the procedure followed is something
that was the only way to do it, And that exhaustion
of administrative remedies is a bad defense to the
particular occourrences that have taken place,

In order for me to do that, I am going to have to

hear from iir, Capdio then. I think I'm going to have
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to hear from the Township, from thair position,
and make my finding of fact with respect to that.
I am not going to get into a site plan reviaw or
aven consider a site plan raview, or the magnitude
of it until I have heard it., That is what I anm
going to do, is have the horse before the cart, is what
1 am saying.

MR, LINDEMAM: If I may address myself to just
a couple of points raised by tha Court?

First, so far as the variance application is
concerned, I am sure ths Court, X know that the Court
is aware of what criteria for applying for a variance
were under the zoning ordinance as it existed at the,
wall, the then operative zoning law existed,

TUE COURT: It would be a use variance under
40355-33,

MR, LINDEMANS Right, And we certainly would
not have qualified that there are. I mean, an
honest view of the property would have been such
that there was nothing, no hardship or nothing
particular about the configuration of this property
that rendered it unavailable for use, at least, in
some respects as two-acre zoned gat tracts because
there were really two parcals here., 8o the variance

~.

was really not, the variance was not a serious one,
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THI COURTs Okay.

fR. LINDEMANG The other thing, I think, we
will show were done and would like to point this
out too, your Honor., That while we say this is not
a site plan application and we are not expectingtha
Court to tell us, yes, this property is satisfactory
in all respects hecause we are not asking for all of
that enginearing approval from the Court. We are
simply showing that, that what we are doing is
reasonable and that the municipality was unreasonable
in the reaction that it demonstrated to us.

Finally, I would like to point this out: It
was early in the trial that we took the position that
having egtablished a certain plateau of violation of
available law, it was then the obligation of the
municipality to go forward and that was resisted
Iry the defendant and the Court did take the position
that we should go forward and put on our case.

So we are now doing it. And, I think, I can only say
to the Court, I am sure the Couxt is aware that the
orxder of our presantation would be very seriously
masged up‘if I had to stop now and go on with a
different witness. I realize that is not a legal
reason to go forward,

Ti COURT: 5kay. But I say to you, if I didn'¢
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make mysalf clear before, was I decide the case,
you try it,

MR, LINDZMAN: Right,

THE COURT: Okay. You decide whera you'zra going
to step coming forﬁard with the avidence. Then I
will decide whether the burden shifts, And that
would be as a result, I am sure, of Motions by
Mr. Perguson.

There was no suggestion there, howaver, and
I would not want it to be understood that there ever
was, that I was expanding this case and telling you
to put out what you feal should be put ocut and I will
accept it all. And s0 by that, all I meant was
you make the decisions where you stop. All right?

How, I still get back to this position. It may
seriously, it may create problems with respect to
presentation of proofs, However, I am not going to
gat into the specifics of reviewing this proposal
as a proposal that ends it. You're asking me to
say to the Township of Chaster you should zone it
this way. That this is an acceptable proposal be-
cause that is in effect the site plan review, And
if you're asking me to do that, as I think you aras,
then I am going to say no, I am not going to do it

at this point by virtus of the nature of the proofs
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that are before me bacause my position, regardless
of whether a variance would not hav§ -passed or not,
is that therwa are certain administrative steps that
should have been taken and they were not. S50 that
the caution of administrative remedy from the
standpoint of what I am reading in your briefs and
that is all, giving equal oredence to each side
is that, yes, there is a procedure that should have
hean followed in the aszgertions is that it was not
followed. So I am not going to get invelved in it
until I have dacided, okay, it would have been,
if I could do that and I am not nacessarily saying
at this point that I am agreeing that I have the
authority to do that.

I am just discussing the ramifications of it.

#iR. LINDEMAN: May I just say one further thing
abhout this testimony, your Honor,

THE COURT: Yes,

FR, LINDEMANS That perhaps the Court is under
a misapprehansion as to what Mr, Smith'’s testimony
will be, And I think, I don't think Mr., Ferguson
intended to mislead the Court, This really isn't a
sits plan application., There will be no testimony
to be offered through Mr, Smith as to really even

how the roads areNﬁoing to be constructed, what their

]
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‘can be requiraed as part of the site plan approval

width is going to DLa, whare ‘thé drain pipes are
going to be and what their capacity will bha. What
any estimates are as to the particular volume of
surfece water that will be either diverted or how it
is going to be discharged, what County roads or what
public roads, ﬁe don't get as precise as that,
There will ba general testimony about tha facts of
surface water and the condition of the ground, but
we ara not going to go into a site plan application,
We have none of that technical data or very little,
I might =may.

THE COURT: My reading of the zoning ordinance

in an environnental impact study is something that

by the Planning Board and then im raquired by the

Bnvironmental Commission and I have forgotten who

else, So it is a very distinct part of a site plan
approval., That's what I am saying to you. I am not
going to get into the distinct parts of an environmenta
atudy which ara part of a site plan approval until I

am satisfied that if the law permits and that the law
permits ma that this is something that the municipality
should have done and the law requires it to have
done it, and, therefore, 1 have tha right to say,

okay, I can raview it now to determine whether I should
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1 ot e g

direct the municipality to issue the bhuilding permit,
I read in Oakwood at Madison a prﬁhlem for
trial courts. Those last pages of Oakwood at Madison
with respect to the diraction. I think every developer
who challenges a goning ordinance and proves, perhaps,
what tha daveloper proved in Oakwood is going to
seak a change. And if you remember in the decision
theres was referance to, I believe, it was an opinion,
a law review article in Seton Hall Law Review, I
don't remember the name of it, but it was written by
Matelka, It talks about the reward for setting aside
the granting the developer what the developer sought,
Now, that is mentioned, but that $s not the
basis for what Judge Conford savs, Judge Conford says
well, in light of, and then he goes through the
history. I think it is a six or eight-year history.
I don't remember the precise -~ we are not talking
about tha sama thing. At lsast from ﬁy knowledge that
you have given me from your briefs, we are not talking
about the same thing. Maybe we will get to that
point, I don't know. But, or maybe we will get to
the position that maybe Mr, == I guess it is Mr,
and Mrs, Matelka aspouses in their Law Peview article.
I don't know that either, But I am not going to

get to tho point, and I am not even going to hear
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proofs on the site plan issues until I have heard
all of the other proofs with respect to, as I
described it baefore, perhaps unfortunately, the
horsa, That is what I am going to have to hear,
So what I am telling you now is at this point I am
not going to get into thea environmental impact study
on that site until I an satisfied with, that the
appropriate administrative procedures were followed.

You hava got to lay some foundation there for
me to get to this, And you have laid no foundation
for it,

MR, LINDEMANS Well, I have done it, I think.
I have done it, your lonor please, by my statement to
the.Court as to what would be offered through Mr,
Caputo, DBut I am not prepared to go forward with him
today.

THE COURTs He is the only witness you are
prepared for today?

MR, LINDEMANS Yes, Yes, I am, But even --
axguse na just a second.

.3 just would like really to state again that,
I think, there might be soms, thare is a nice point in

I. C. E. as to the purpose of this testimony, which

really hasn't been stated,

It {8 not that we ara prasenting an environmental
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. 1 impact study for the consideration of the Court for
) 2 it to msay, yes, this doas comply with all of the
3 regquirements for an impact statement, And yes, it is
4 a proper part of an application for site plan approval
| > What we ars really doing is, we are saying to the
6 Court that we have proved that the ordinance is invalid.
7 We have provaed that the municipality has conducted
8 itgelf contrary, in a way which is contrary to the law,
? And wo have proved further that this particular property
. 10 ie one which will meet and solve the principal problem
% 1 that we are all facing,
g 12 Mow, this impact statement is just part of
i 1 the testimony to show that this property is not only
§ 14 suitable, but it's peculiarly suitable, There are
g 15 things that can be done and we are ready to go forward
: 16 to help solve one of the serious problems of the
17 S8tate of lew Jersey.
13 I am not offering this statement so that the
P Court is going to make a determination that the soil
20 is of a cz2rtain character and that ‘it will definitely
21 do thus and such. But gsnerally that this is what
22 this proparty is and this is what it can do. And
2 then Hr, Caputo will go forward with things I just
2 referred to.
2 THZ COURT: Isn't that the purpose of EIS,
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to convince that £h13 property and the proposed
development will not have an adverse effect on the
environment?

1MR. LIXDEMANG: Yes, Yes, it is,

THE COURY't Okay. So what you are saying to me
ig, I got to review it from the standpoint of what
the requiremants are of tha township ordinance,
site p;an approval, That i3 ona of the aspects of
site plﬁh approval and what I‘am saying to you is
that I am not going to get into site plan approval
at this stage in the proceeding.

I don't read anywhere in Oakwood at Madison
that thoy got down to the details., I did not read
Judge Furman's first opinion, so I am not gquite sure,

MRe LINDEMAN: I am not familiar with that
either,

THE COURT: I don't know of any raquirement
there that directs me to do this., And I think from the
atandpoint of the challenge=typs ordinance we are
dealing with, wa say that == I mean the "Interim
zoning ordinance® and put it in quotation marks for
what, I think, are obvious reasons,

With those factors being present, I am not
satisfied that I should or can go into A‘part of the

site plan approval.' The environmental impact study
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being that gpecifio part until I am convinced that
maybe the case will be tried in two phases,

If I do decide, yes, that we will go ahead on this
site. DBut I have got to know, first I got to be
satisfied that, one, I can do it legally. And two,
there is a factual basis for doing it. And at this
point, I do not fael that is appropriate,

MR, LINDEMANs Then, if I may, your Honor,
these things I would like to do and a request I would
like to make.

I would like to have marked cartain of other
documents for identification,

THE COURT: Yes,

MR. LINDEMANs To which Mr, Smith will testify.
We will go on to that part of his teatimony having to
do with valuation, ﬁhich is a fairly minor part of it,

THE COURT:s Okay.

MR, LINDEMAN: And then I would ask the Court
if we may adjourn. I am not ready to go forward,

THUE COURT: We have tried this case with,
1f I may use the term, exigencies of my office
interfering with them. And I see no reascon why we
can't do that, It gives me an opportunity to deal
with the problems that I got this afternoon that I

didn't know how I Qas going to deal with in the time
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that 1is ordinarily given to me,
MR, LINDEMANg I am sorry. Maybe we can finish
this morning, but not in ten minutes., Maybe a little

bit longer. I don’t know.

THE COURT: You want to break now for lunch?
I have no prohlem,
MR. LINDEMAN: Okay.
THE COURT: I£ you got == off the record,
(Discussion had off the record,)
THE COURT: You can step down,
IR, FPERGUSON: Let me just suggast that might
be helpful to have the witness identify the document,
THE COURTs ORay. You can stay here,
THE WITNESS: This is comfortable.

TUZ COURTs All right.

BY MR, LIXDEVAN:

0 Mro, Smith, I show you an application for
conceptual approval in connection with this project and
ask you if this was prepared by you?

A Ye?. gir, it was,
THE COURTs P=-32 for identification,
(The document referred to was marked P-32 for
identification,)

MR, FERGUSON: Is there a date?
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THE WITNEZSS: Title and date are on the first

gsheat, 4if it would help you,

MR, LINDENMAMN: Yebruary 16, 197§,

Q The next is a lettar from the DBEP to Jaman

identify that.

A Yes, this is a letter of conceptual apprqval from
the Department of Environmental Protection for the sanitary
sewags treatment plant,

MR, NDEIMAY: It bears the date of March 22,
1976.

THE COURT:s All right, P=33 for identification.

(The document referrad to was marked P-33 for
identification.)

MR, LINDEMAN: Now, naxt, your Honor, I have
an inquiry made on behalf of the municipality which,
and a responss from the DEP which were furnished to
me by counsel for the defendant and I would offer
those as well,

THE COURTs Together, All right, Make it
P~34A, the inquiry by the municipality, and P-348
the response by the DEP,

MR, LINDEMAN: Right. The inquiry is dated
May 31, 1977, and it i3 the stationery of Apgar

Associates, but it is written by the enginear for
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Cheater Township. And the response is dated August 11,
1977. |

(The docunents referred to were marked P-34A
for identification and P-343 for identification,)

MR, LINDEMAN: That is all I have, your Honor,

THZ COURT: That's {t? Okay. Let's break for
lunchtima, Come back at quarter to two, Maybe I will
be through by that time., Probably take a half hour,
I might be abla to hurry it through, if they're hack
a little early.

{The noon recess was takan.)
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THE COURTt Regume the stand, Mr, Smith,
BY MR, LINDEMAN:
Q My, Smith, vou ars familiar, are you not,

with the layout of the Caputo tract for 87 houses as though

A Yes, sir.

Q And that wvas a layout that had first bheen
prepared by Pobert Catlin Cempany, Robert Catlin Associates
by #xr, John Rakos?

A Yes, sir,

Q Did you make an assessment or an appraisal,
rather, of the cost of site improvements, including the
road and drainage and othar related access or improvement
alements that were shown by My, Rakos?

A Yez, I did make such a cost estimatae,

v And would you tall us, pleasa, vhat items
you considered and what va;ues, what coat estimates you
aseriied to each of the itens?

A Could you axcuse me for just one moment?
¢o rignt ahead,

0 Find it,

A Unfortunately, that was not wvhat I had at the top of th

the proparty were still soned undexr the 1964 zoning ordinance?
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plle,
All right, ves, I hava my information in front of
me Now,
Q Would you tell us, please, what they are?
A If I may, what you had asked me is what items were
considered in the preparation of cost development for the
two-acre zone which are cost estimates at that time?
Q Correct.
A The items considered in the development cost estimatas
were pavement, curb, sidewalk, excavation, storm water
inlet manholes, head walls, reinforced concreta storm sewer
pipe, underground electric and telephone lines, clearing of
the site, wells and septic systems, sediment control and
construction of the dam,
Q All right, Tell us what the values were
that you ascribed to each one of those items,
A Yes,
MR, FERGUSON: Excuse ma, I don't have an
objection yet, but wa do have this in writing,
I believe, and marked as an exhibit,
MR, LINDEMANs Yes, thay are exhilkhit P-26A and
B for identification that were offered through
Mr, Earl.
No, 25C, I think is what it was,

THE COURTS ‘ies, 25C was the detalled cost for
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Mr, Smith, yes,

MR, LINDEMAN: Right. I am sorrxry, your Honor.
I was looking through my papers today elther because
I wasn't expecting to get to that or I can't find
that exhibit for identification.

Doea your Honor’have it?

THE COURTs I think it is in here.

MR, LINDEMANS It i8 just for identification.

I know that Number 25, Yes, 25 for identification and

25A for fdentification are the document, I think,
though, that the way Mr. Smith will testify is that
he will show, ahe, he will show a whole number of
values which are, the sum of which, the sum was
testified to by Mx. Farl. And Mr, Barl has one line
for atreets and utilities and the estimate of value
for both the zoning under the R-2 and the combination
R«2 and R-5 Zones. |

I think that what we can, of course, ask for
the final figure from Mr, Smith and let it go with
that. lLet's go through each item,

| THE COURT: What is your suggestion?

MR, FERGUSON: You appear to hive P-25C for
identification,

MR. LINDI!AN: Yes, that's another ona, I am

~

sorry. Thanks,

i



oo e

Smith - Direct . 78

» 1 '
MR, FERGUSON: It showed up and is attached to
9 .
my papers.
3
¥R. LINDEIANs This is it, then.
4 .
THE COURT: HMay 1 seaq it?
{
fenad” 5
THE WITHESSs May 1 see what you are referring
6
to 80 I know what it ia?
7
Q I show you P=25C for identification, Mr, Smith,
8
A Yes, zir.
9
Q Is that what you wera about to testify from?
10
: A Well, this is partially, this is Page 5 ocut of a
= 11
g six-page cost analysis that I had prepared.,
' 12 )
g Q Well, suffice it to say that P-25C before you
,: 13 ’
p contains all the figures, just the dollar amounts?
14
: A That's correct, As prepared by me,
8 15
3 Q All right., And it is that to which you would
g 16
tastify, then?
17
A Yas, it is.
18
MR, LINDEMAN: Well, I offer it in evidencs,
19
your Honor, without going through each lina to he
20
followad by Exhibit P~253A.
21
A Could you tell me which exhibit it is on mine so I know
22
what we are referrring to?
23
THE COURTs P=25C,
24 ‘
THE WITNESSs Thank you.
25 : =
Q This is a coat estimate, assuming that Mr. Rakos'




FORM 2046

114
07002 -

PENGAD CO.. BAYONNE, N.J.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Smith = Dlracﬁ | ' S}
layout of 86 lots, 87 lots is the one you're estimating
these are based upon Mr, Rakos' layout?

A Yes, these are based upon the 86 lot layout that was,
87 lot layout, I am sorry, 87 lot layout, I believe it was,
that was prepared by John Rakos, of Mr, Catlin's office,

that I asgisted in.

Q The requirements which you used in estimating
the quantities of material and work that would have to be

done came from whera?

In other woxrds, whare did you get tha specifics that

you had to conply with in order to come up with these cost

figures?

A You're asking me quantities or cost or items or which?
Q  > Wall =

A Or all?

Q How do you know that you had to have 552,320
square yvards of pavement? |

In other words, how did you go about ascertaining,
what would you have to design to?
A Okay.

Q | From the zoning ordinance, the building code,
site plan ordinance, street ordinance, whatever?
A The number of linear, to start with, the first ftem ~=-

Q I am not interested in any particular item,

A Such a thing as number of aquare yards of pavement
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have nothing to do with a particular ordinance,
They are the design road layout. And the total length
multiplied hy the width comes up with a nunbar of square

yards, That tyvpe of itam ia a linear measuremant,

o) right, I notica from D=4 for identification
at your deposition which is your six-page report that you
have 30~foot wide roaA?

A All zight, If you ask that gquestion, this was how

I determined it was a 30-foot wide road., This was an

ordinance rajuiransnt,

QO hich nne?
A Suhdivision ordinance.

0 Okay.
| MR, PFERZUSOY: That has not, as far as I know,
baen marked in evidence,
MR, LINDEMAN: Yo,
MR, FRRGUSON: wWhat about the curbs and side-
walks?
THZ WITNESS: Curbs and sidewalks, I believe,

wera subdivision ordinance standards and they were

taken by measuring tha, again linear feet road design

and this design was based on the design of r, Catlin,

I mean Mr, Rakos d&id with recomnendations from my
office ag to feasible desligns,

MR, FERCUSONT I notice that in Mr. Rakos'
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testimony there were some figures given for, with

sidewalks‘and without sidewalks,

THE WITHES3: I don't know what he would have ==

MR, FERGUSONs All right,

P-25A does not have those figuraes on it. But
Mr. Barl, I guess, testified --

TUE WITNESS: I don't know what that is, so I am
BOIIrY.

MR. FERGUSON: He teatified without sidewalks
and curbs you would have $290,600,00 less cost, based
upon your flgures,

THE WITHESS: I think they would add up to
that when I look here.

MR. FERGUSON: That's my notes and I believe that
was the testimony..

My question to you,is that consistent with your
figuresa?

THE WITNESSs You mean, if you reduce my
estimate by thae cost of curbs and sidewalks from this,
the cost of ebtdb and sidewalks would add up to
toﬁghly $290,000? Yeas.

MR, FERGUSON: And without sidewalks it would
decreass your costs $163,800,002

THE WITNESS: The, one of the estimated costs

I assigned to sidewalks was $163,800,00 estimate

v




e,

FORM 2046

07002 -

PENGAD CO.. BAYONNE, N.J.

End of
Tape 5

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Smith -~ Direct 82

cost. I assigned to ourhs, was $126,800,00,
MR, FERGUSOM: You add those %ogether, you get
290, I guass?
THR WITHESSs $220,600,00, something like that,
MR, FERGUSONs Okay. What did you make, I shoul

say did you make any preliminary judgment as to

sidewalks and curks would be raquired or would not
ba required?

why did we have the breakdown?

THE WITNESSs By items?

MR PHRGEUSOIY Yes,

MR. LIIDEMAN: Hold it, lold it, Mr, Smith,
Juat ona minute, please.

If coungel is asking a question of why Mr,
Farl omittad it, I think that this witness clearly
is not competant to testify about that,

"HE COUnNT: +Hell, it geams to ms == I don't

know, Mr, FParguson, you can correct me, You're asking

why he included it?

MR, FBRGUSONs No, why there was a two—-step
procedure made, If this witness knows, ile may not
know, If he doeen't ==

THE COURT: Oh, all right.

THE WITHESS: I know,.

MR, FERGUSOT: Go ahead,

d




- FORM 2046

07002

PENGAD CO., BAYONNE, N.J.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bmith = Direct

83

THE WITINss: Yes, I did it because when I
prepared my cost estimate, the only way I know of
prasenting any sort of acourate cost estimate is
taking each coumonent of tie fmprovements that ara

reguirel and assessing a price to each component of

it.

1R, FERGMGONs What I am trying to get at, diad
you hava any information about whether the raqui:ementr
for the midewalks or curbs were going to be changed?

THE WITNESSs I had no information, to the
bagt of my knowledge, curbs and sidewalks were
requirad as a part of the subdivision ordinance in
affect at that time, to the best cf my recollection,

MR, FUERGUSOWd: Okay. I think that is accurate,
I think that there may be testimony about that being
changed.

THE WITNESS: Fossibly.

MR, FERGUSONs Okay.

Who is the person, you cor Hr. Rakos, who put
in the requirement for the dam? Were you given that
or did you say that ycu needed it?

| THE WITHESS: The regquirement for the dam
was a design consideration for a logical development

of this tract in accordance with the standards

established by our client as to the tenor of the




Y

- FORM 2046

PENGAD CO., BAYONNE, N.J, 07002

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

smith « Direct 84

type of developmant he would like to have on his
pxoperty.

HR, FERGUSON: Were you given the requirement
to design for a dam?

i WITWESS: For design, to design for a lake?

MR, PSRGUESONH: Yes,

TUE WITNESS: Yes,

MR, FORGUSON: Were you, was it your decision ==
it was not your dacision, was it, to include thae

lake?

THE WITHESS: 7To include the ==

MR, FIRGUSON: Let me withdraw it,

THE WITHESS: You're not making it clear, I am
BOITY.

MR, FERGUSON: Is the dam necessary to ~-
withdraw that,

Looking at P-25C, are all these items nade
necassary by a statutory reaquirement of the
municipality, and if not, tell us which ones are not?

THE WITNESS: To the beet of my knowladge,
there are certain ones that are not mandatory by
Statutory requiranment,

Some of them are by sound practice, but some
of the Statutory requirements, I believe, to the best

of ny knowledge, Eheze is no Statutory requirement
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that there would be wells and septic syetems,

It i3 a means of supplying water and just getting rid
of the sanitary waste by a means that is practical

to the plece of nroperty.

MR, PERGUSONs You would have to do that one
way or the othar, whether it is by sawer or public ==

THE WITNESS: Yes, soma way, Yas, and therae was
a, for the number of hates that would fit on it,
it wag a practical way of doing it,

The second one iz sedinant control, 7o the
bast of my knowledge, at tha time of this ordinance
there was no municipal ordinance requiring sediment
control. Thera was no State roquiremont for sediment
control, It was right at this tims that the State was
discussing and very shortly after enacted ordimances
requiking it.

It was sound engineering to provide for it,
wa thexefore did,

MR. FERGU3ON: Okay.

THE WITNHESS: As far as the dam is concerned,
this was undar a couple of different considerations.
The dam in and of itself was not necessary. The dam
there would have been an alternate thing that would

have been required for sound design, had we not had

~

a dam,
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MR, PERGUSOH: What would they have been?

THE WITNESSs It was somewhat of a value judgment

It's in sound design there should have been storm water

management on this tract,
The Township of Chester did not, I don't know

if they presently have in theilr ordinance a requirement

for storm water managenment. This is sound engineering
which should e provided. Most, many towns now are
raequiring it. Other towns are requesting it, that you
do it,

Some o¢fthem are reguesting it to the point
that even though it isn't required, you can't gat

approvals without it.

This 1s bLeing handled under the storm water
management and also sarves anothex pnrﬁosa which
concerns a beautification of the tract as an attempt
to enhance the value of the property by giving a
recreational facility, and sc forth, along with these
lots,

MR, FERGUSON: Do you have any figure as to what
the cost of storm water management, consistent with
sound engineering practice, would be, if you didn't
use the dam and the lake for storm waﬁer managament
purpoaes?

~

THE WITHESS: I haven't., I haven't any ideaa.
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Haven't worked it ocut for this venture,

MR, FPRRGUSTI: BExcept for the categories we have
already talked about just now, is there any item on
P~25C which is not either required by sound engineering
principles and management or by ordinance, municipality
or State?

THE WITHESS: I would say the only one is the
possibility of a portion of the dam itself,

MR, FERGUSONt I think P-25C can go into ovidencw
and I suppose P=257, for the sole purpose of putting
an estimated valus of development cost on Mr, Rakoa'
87 lot layout as it is drawn,

I note that there has been no testimony that
it is tha best layout, It is the layout designed
to produce the least development costs. Also with this
witnass® qualifications as to the categories he
discussed, storm water management in particular, the
$286,000 dam serves that purpose as well as being
an amanity as one witness described 1it, as not
necassarily a required cost,

I don't think that any foundation has yet basen
laid for P-25B since'thét's the R=2 plus R-5 residential
zoning under the 76~12,

THE COURT: He bhasn't offered that yet.

~

MR, LINDIIXI: Not yat,
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BY MR, LINDEMANS

Mr, Smith. I hold before you a document which has been

admitted in evidence as Txhibit P-9,

88

THE COURT: Let% deal with 258 and C, A

and C can he marked in evidence,

MR, PERGUSON: Subject to what I szaid,

TRV, COURT: Trying to gat it slipped by.

Couldn't do it,
Subject to what you have candidly, in all

deference to your position, if it comes into evidence,
it comes into evidance for the purpose for which it

wag offered and any weaknesses that you have estublishrd
or attemptad to establish through the testimony are

noted, But it is in evidence and it is a list of

costs, okay?

I am not putting it in at this time with

any conditions imposed upon it,
MR, FERGUSON: That's falixr enough.

™ COURT: All right, Off the record.

(Piscussion had off the record.,)

(The Aocuments referred to were marked P-25A

and P=25C in evidence.)

Q All right. Now, moving along as they say,

You havae seen thiz dozument bhefore, have you not?
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A I don't know.
Q Well, I show you this as having been the ==

THE COURTs <Could you hang it up in front of
him?
MR, LINDEMAN: I don't think we have to go to
the trouble,
~ THE WITNESSs Tell me what it ias first,

4] This is the 50 lot unit, 50 lot layout prepared

by Ky, Rakosn,

A Ho, I haven't seen it.

Q Assuming the property, you have not seen it?
A No.

q All right.
A This was described to me by Mr, Rakos over the

telephone. This schedule was never giv@n to me,.

Q The difference in the road frontage, or rather
the amount of roads that would have been required for
a, for this 50 acre development ag opposed to the 87, 50 lot
development as opposed to the 87 lot development to which
you just testiflied?
A In érdar that I could prepare some revised cost
estimating, Mr. Rakos described to me that the road frontage
would be reduced by 2,200 linear feet and based on this,
I made amendments to the cost estimate prepared for the

~.

87 lots to come up with an approximate cost estimate for the
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50 lots,
Q and did you, therefore, juzt deduct a figure

from the §7 lot estimate?

A No, it wasn't really as sinple ag all that., It was
a little bit niore complax than really saying that since there
is a certain percent less front footage, the road that,
the cost estimate would be reduced by that percentage because
in fact that isn't what happens.

There are certain fixed items in the cost estimate that

—d

remainaed the same, If it would not reduce on a per foot
basie, are affected hy the number of lots, such as wells,
and septic systems, underground electric connections,
underground telephone lines from the street to the houses.

Those are functiong ==

Q Excuse me, lr, Smith,
A Yes,
Q Tall us just then as briefly as you think is

possible what items had to be reduced, if any?

A Well, basically the changes came ehout in the

curbs, such items as pavements, curbs, sidewalks, excavation
ware reduced by a percentage of the length and also‘under-
ground -~ excusae me =- and also underground electric and
telephone as far as that could be put in the streets was

a atraight percentage feduction on the percentage of road

footage it was reduced.




FORM 2045

PENGAD CQ.. BAYONNE, N.i, 07002 -

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Smith = Direct » : 91

Such itams as walls, and geptics and housa connections
ware reducad on proportion values as to the numher of lots
that were reduced., And based on this, I came up with a
reviged cost estimate for the 50 lot development over the

87 lot development,

Q What was that reduction?
A The cost was raduced by approximately $234,000,
Q And would you tell us what the percentage figure

wag that you used for the reduction of the payment and other
costs that were associated with the length of the road?
A Well, these I can't tell you the percantage figure
because thosa, what I actually did was took the square yards
of road and linear foot curbs, sidewalks, and so forth,
mualtiplied them out and reduced it, It basically, I can't
tell you what it is offhend., It is less than 20 percent,
Q But you had thae length of both roads?
A Yea, this is what was furnigshed to uas and this is how
we made our correction,
Q And you multiplied the quantities out for the
50 lot development just as you did for the 87 lota?
A Ju#t for reductions and subtract them, from the over-al
cost that we came up with a reduction in the amount of
$233,800.00, Subtract that from the previous estimated cost,
Q 30 the cost3 that were reducad for the, arising

ont of the fewoar nwiver of lots, and particularly those costs
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such as utilities that you referred to, how did you arrive

at == did you not say that was utilities, septic tanks,

drainage?
A Strictly on the basie of the number of lcta,
Q Right,
A And those, we, by reducing the number of lots by

37, we tock the 37 times the cost for producing cne house

and said it was reducad that much over, Reduced the over-all

cost,

MR, LINDEMAN: I now offar P-- well, let me just

show you this.

Q From P~2S for identification, Mr. Smith, you

will ae2 that streets and utility adjustments of $1,456,500,.

A Zince these weran't something that I prepared dirxectly,

I have just, I have to subtract and sea if it is the same
thing., I have another form from my notes,
MR, LINDEMAN: May I ask the indulgence of the

Court to parmit the witness to do that?

Q wculd you do that, pleass, Mr, Smith?
Just one figure,
A Yea, I don't agrue exactly with this, It {s close,
but not exactly, and I notice the figures I get when IX
subtract had been penned on the side of it,

The first line whare it says "streets and utilities®

submit adjustment, $1,456,500, I get $1,425,700. And I

92
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notice that vas marked in here, crossed out for some
reason,
MR, LINDIEMANM: I think that {s the figure, if
the Court pleasn, to which Mr, FBarl actually testified,
e COURT: Well --
THE WITNESS: It is a minor difference.
THE COMRT: With the modification it should be
$1,425,700.00?
THE WITHNESS: It ig very minor,
THAE COURTs I will let Mr, Ferguson ask questiong

about it .

HR, LINDEMAMN: Offer the document «- excuse me,

CROSS~EXAMINATION BY MR, FLRGUSON:

Q How is the drainage in the R-2 and R-5 layout
handled, and if so, how doas it differ . from the R-2 layout?
3 There was certain assumptions made on this and because
of tha fact we were not furnished with the ravised plans
at the time, it appaared that tha hasic over-all area
to be developed as descoribed hy Mr, Rakos would e the same
general area. Just be a minor reduction in roads and
raduction in roads was relatively minor,

It was felt that basically the storm drainage would

rarmain the same and we hade no change in storm drainage at
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all,.
Q Including the dan?
A No, the lake was to remain the same, We had made

no anticipated change in the lake,
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MR, FEPGUSON: Subject to all the same
qualifications I tried to impose this time, I tried t(
impose tham on this one, I understand that it is
going into evidence only, however, as this witness'
projection of the cost of #r, Rakos' layout,

THE COURTs All right.

MR, LINDEMAN: Yes, that's corraect,

MR, FERGU3SON3 Ckay. I would ask that the
figure $1,425,700,00 be written on the document,

THE CCURTs I have got it noted, I think that
is sufficient, I think it is clear, It is
qualified that way.

MR, FERGUSONs All right,

THE COURTs All right, nmark it,

(The document referred to was marked P=25 in
avidence,)

MR, LINDEMAN: I ask now that Mr, Smith be .
excusad, your Honor, subject to being called later
in this trial. At least my direct examination is
finished,

HR., FERGUSON: I have a few questions.

-
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MR, LINDEMAN: I am sorry.

BY MR, FERGUSOH:
Q Mr. Bmith, wiﬁh respect to these exhibits,

P=25A and B =~
MR, FERGUSOMs May I have that marked for
identification, D-18?

{The document referred to was marked D~18 for

identification,)
MR, FERGUSON: A cost estimate for development

improvenent, major subdivision, 0l4 Chester-Gladstcne

Road.

Q I think I had the santence hanging in mid-air
there, that was with respect to those exhibits which we
just had marked into evidence, Would you look at that and
tell me if that document was the report which you
prepared as a basis for thosae figures which are contained
in P-25A, B, and C?

A All xright, This is ths document that I prepared,
that has now been marked in evidence as P~25C, And I have.
to go back to tha other hecause you say A and B,

And sinca I don't have, again, a copy of A and B in front of|
me. I believe the one was something I prepared and just
some numbers I used,

Q  25-A was the R-2 layout.
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THE COURT: 25B was R-2 plus R-3, And you're
quite correct., You only 4id ==
THE WITHESS: One little section, I 4id the
R-2 layout., Just so I can explain it maybe asimpler and
I supplisd the numbers used in the R-2 and 5
ccmbinations that were included in somebody else's
latter., And all that was mine was the part on the
costs of putting the improvements in there. Not tha
costs of values and so forth that are on that exhibit,
CTHE COURT: This was done for the two-acre
layout?
TRZ WITMESS: The initial, this report was dones
for the two-acre layout, period,
Q' . And then it was modified for the two and five-
acre layout as you have testified this morning?
A Correct.
Q Does this report glve your brief suumary of
youi basic design criteria? Explain it for us in your
own words? This report sets it forth pretty much your
figures?
A It sets forth the requixements of the zoning and
subdivigion, and what items I used in the preparation of
my estimates,
The rataention ponds that were considered and the

lake that was considered and the improvements in general.
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Q Does it, ie P-25C in fact Page 5 of this report
D=-18 for identification?
A It is.
R. FERGUSON: Do you want it7
THE COURTs:s B and C?

MR, FERGUSOHN: There 1s no 25 alone.

THE COURT: All right, It is what it is, We
started out marking it P-25, peried, And then we
got ralating to those other things. %o I broke it
down into the A, B, C category.

Q In your capacity as a municipal engineer,
have you had occasion to design a subdivision layout to

conform with zoning ordinances?

A No, in my capacity as a municipal engineer, I hava
reviewed them, and in my capacity as a private consultant,
I havae designed them,

Q Ckay. If I were tu ask you about how to design,
re~design Mr., Rakos' layout to take advantage of the
clustering and flag lot provision of the municipality --
strike that -~ take advantage of Chester Township's zoning
ordinance, could you re~-design the layout to minimize the
davelopment coata?

A You'ra asking me if I design it according to the
clustering provisions of the present zoning ordinance,

1f I could reduce the improvement cost?
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Q The cluster provision and the flag lot provision;
A You'll have to show me the f£lag lot provision. I am

not guite as familiar with that as I am with the cluster

provision,
Q Tha flag lot provision is section 13,100,
A Yes, I could design such a subdivision taking into

agcount the standards of flag lots. And I must qualify

to say to the extent that it would be allowed in accordance
with sound planning and the consideration for cluster
zoning.

Q My question. is, could you design it to decrease
davelopment coatsé

A Absolutely.

Q Are you capable now without doing any detailed
work of gstimating the magnitude of decrease work?
A Oh, you'yre asking a question that I can give a
gensral answer to, but not that I can give a detailed
answer to,
Q What would your general answer be?
A My generalization answer would be that you could more
than likely decrease the over-all improvement costs by
possibly ten, fifteen percent,
THE COURTs:s 15 pearcent?
THE WITNESS:s 10, 15 percent maximum, yes. That

would be an offhand number. I would say a generous

4
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amount that Y night be able to bas reduced,

QO Would it not depend upon the particular road

layout, the numbar of feet of road?

A Yes, it would dapend on a nunber of things,
3 Could you enwanerate the various factors for us?
A If you like. It would depend upon to a significant

peint iz, first of all, without -- I nust qualify one
thing ~-- without going into detailed study of the proposed
crdinance.

I beliove, that the flag lot provision is primarily
thare in the casa that whars you do not select the cluster
zoning provision of the ordinance, I don't believe, and
I would take a little more examination that the ordinancae,
the intent of the ordinance doas permit both,

Secondly, what would be basically considered is
that under the provision of the ordinance from the, if wve
are talking about the five~acre zona you may reduce your
lot frontage by approximately one-third or 33 percent and
the five-acre zone you may reduce your lot frontage by
approximately 25 percent under ideal conditions.

Whan I say under ideal conditions, this is taking the
asgunption that baecauss your clustering, that you will put
all your construction in ona little area and there would
be no spaces between areas before you get to the next

devaeloped area, wherein actuality normally when you do







