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1.2
- THE COURT: The posture we were at when
we broke was, Mr. Ferguson, you were going to
make some motions. So, why don't you proceed
with your motions.

MR. FERGUSON: The only'item of un-
finished business,I think,may have been the
resolution, not the ordinance, about the mora-
torium.

THE COURT: Resolution?

MR. FERGUSON: Resolution. I'm informe
that there was a resolution adopted by the
council on November 20, 1972, which stateq,
guote, “"Be it resolved that the Township
Council declared a moratorium for actions
on actions, or decisions on all major sub-
divisions for six months, or until such time
as the Planning Board has completed their
zoning plan, whichever is the sooner, and the
Planning Board be advised of this action by
the Council. This resolution to be revised
and clarified by the Township Attorney at the
regular meeting of the Township Council on
December 4, 1972."

Now, that, I think, was adopted on

NoveMber\io, 1972, and Mr., Hillas informs me

d
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1.3
has been rolled over like treasury.

THE COURT: It's a very interesting
question, and if it was more germane to this
case, I think I would probably write an opinion
to go into the reports for it. How can you
pass by resolution something that has an af-
fect on a document that's an ordinance?

There was a case on it that discusses the dif-
ference between resolutions and ordinances,
and Justice Pashman holds in that case, and

I had forqgotten the name of it, ﬁhat you can't
do something by resolution that you should do
by ordinance. How can you suspend an ordinance
by resolution? I question the legal efficacy
of the moratorium. I don’'t know that it’s of
any moment, except the effect that it had on,
unless the Township is going to argue that the
reason why they didn’'t pay attention to Mr.
éaputb's position was that there was a mora-
torium in effect. Then, you know, it night
get—-

MR. FERGUSON: We did pay attention to
him, along with the other requests for zoning
change. I think the issue is now moot.

MR, LINDEMAN: Just one inquiry about
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1.4
that, your Honor. That date was what, in
17272 |

ﬁR. FERGUSON: I’m advised it's November
20, 1972.

- MR. LINDEMAN: November 20, 1972, and
are you stating, counsel, that roll-over as
for practical purposes extended to this day,
until when?

MR. FERGUSON: It's my understanding
that most people in the Township thought it
was in effect until the disposition of the
zoning ordinance in 1976.

THE COURT: Okay.

MR. FERGUSON: I haven't seen any cer-
tified minutes, and I can't represent to the
Court that that, in fact, happened.

THE COURT: Since I gquestion its legal-~-
ity in any event, I really--. You know, it's
like the legislature passing a statute and
then passing a resolution amending the statute|
I really don't think, if anybody challenged
it at some time during the various stages that
it was in effect, I think we would have had a
great deal of difficulty continuing, but it

almost seéms like it's moot.
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1.5
MR. LINDEMAN: If your Honor please,
it may be moot, but I consider it important

in our case, and I do accept counsel's re-

matter, I will concede to the Court that that's
admitted as part of the evidential pattern in
the case for whatever purpose it may serve.

THE COURT: From the standpoint of
legal validity, that's all I'm talking about.

'MR. LINDEMAN: Just one further request,
your Honor, I would like to have a copy of
that resolution.

THE COURT: Let's do fhis first, let's
mark it into evidence as plaintiff's exhibit
45,

MR. LINDEMAN: Plaintiff's, ves.

THE COURT: Yes.

MR. FERGUSON: What I read from was a
paper that had been typed out by Iknow not
who and given to ne. 1It's not‘a certified
copy .

MR. LINDEMAN: 1I'm 8atiafied with it.

THE COURT: Just mark it for the iden-
tifying--. It's not a resolution or anything

of that nature, but it‘'s a document to reflect

s T
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“the date the moratorium went into effect.

AW

(P-45, document, was received and

marked for Identification.)

THE COURT: At least in July, Augqust isk.

of '76, by virtue of the M.L.U.L., it be-
came illegal.

MR. FERGUSON: Well, see, that's what
I, I don't think it was rolled over at any
time theuLand Use Law was in effect because
you can't. It's contrary to the specific
terms of the lLand Use Law.

MR. LINDEMAN: Well, may not have been
the case, may have been contrary to the Land
Use Law.

THE COURT: I don't know.

MR. FERGUSON: I don‘'t think it was
in my representation.

THE COURT: He didn't represent it went
beyond '76.

MR. LINDEMAN: I'll accept it anyway.
I'm satisfied it's through the effective date
of the Act, August of ;76.

May I gsee it again after the Court--

THE COURT: Yes, sure.

~ It's suspending the zoning ordinance,
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"'and‘thqaldgd-subdiviaion ordinance by reso-

lution. -

Well, all right now, Mr. Ferguson.

MR. FERGUSON: I would, at this time,
move to dismiss the complaint of the plaintiff
at the close of the plaintiff's case. I recog-
nize the standard wﬁich must be applied, and
that is the plaintiff’'s testimony must be
accepted at its face value,and legitimate
inferences therefrom can be drawn. I think
it's helpful to bieak down the issues which thij
Court has been asked to decide. I must con-
fess I found it somewhat difficult to isolate
the issues from the rather long complaint,
and I don't know that it's all that helpful
to look at the relief sought, and try and re-
late that back to any causes of action, which

I'm asking the Court to dismiss.

THE COURT: As I understand the posture

of the pretrial, the pretrials thit were held,
the purpose of the brief was to outline the
causes of action, or the relief sought, and‘
that is why I used the brief and those para-
graphs "A" through "W",

MR, FERGUSON: I have that in front of

1.7

iLs
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1.8

me. I'm prepared to go down that, argue from
it.

THE COURT: That's what I did last nigh
or the night before.

MR. FERGUSON: I frankly think that a
distinction should be drawn between a cause
of action and the relief to be awarded. Many
of these paragraphs "A" through "W" all stem
from one cause of action, the invalidity, and
invalidity of the ordinance under Mount Laurel
or ‘Madison Township. Some of the other para-
graphs stem from, for instance, the taking
issue, confiscation issue. _Iﬁ‘any'event, what
we have is four major issues.

Does the ordinance comply with the
right asserted and stated under the New Jersey
Constitution by the Mount lLaurel-Madison
Township decision?

Second is, as applied to the plaintiff
property, is the ordinance unreasonable,
capricious or arbitrary?

Third is, does the zoning ordihance
follow from and implement the master plan in
connection or as judged by the Municipal Land

Use Law, and the standards in that statute?
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-order, the testimony as to the confiscatory

1.9
And, four is, does the ordinance amount
to a confiséatién or taking of.the}plaintiff's
property without due process of law?

Now, I think that covers the major

,issues in the law suit, and if there are others

in the suit, I would ask Mr. Lindeman to tell
us. I think the requests for relief follow
from those four issues.

THE COURT: All right. Go ahead.

MR, FERGUSON: Taking them in reverse

nature or effect of the zoning ordinance, or
the taking of the plaintiff’'s land is totally
inadequate to sustain any charge. Mr. Earl
testified on the basis of Mr. Rakos' layout;.
and Mr. Smith's costs, and the effect of his
testimony is basically that you can make much
more money, make more of a profit if your land
is zoned at a higher density. This Court,

we all became very much aware that the $286,00
d@am- in those figures was not a requirement
of any of those lay'outg, 80 all thosgse figures
have to be adjusted upward by $286,000. The
Court will recall that Mr. Rakos testified

that he had not considered clustering or flag-
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1.10
lot layouts, and I believe he ﬁestified that
he was instructed on the layout by Mr. Smith.
However that may have come about that he chose
to lay his prospective layouts-thé way he dig,
he did not use clustering. He did not use
flag-lots. Put a $286,000 dam. I submit
that the testimony does in no way make out
a case for a confiscation or a taking of the
plaintiff's property without due process
of law. It merely shows that the land becomes
more valuable as you zone it for higher and
higher density, and I don't seriously dispute
that proposition,

Again in reverse order, the third issue
is whether the zoning ordinance follows the
requirements of the Municipal Land Use Law,
effective August 1, 1976. 1In some respects,

it clearly does not. The nomenclature of the

present orxrdinance has not been brought up to date. .

The conditional~use and special-exception proce-

dures are not totally in compliance with the Land

Use Law. The zoning ordinance has to be redralfft-

ed, certainly from a technical point of view, {in

order to fully comply. Also, there is no separ

rate document labeled, quote, "Land Use Element,
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close quote, as regquired by the Land Use Law.
I submit, however, that the document in evi-
dence has the reference base and master plan,
comprehensive plan itself adopted August 14,

1974, in effect contained the basic data neces-

sary to make a land use element, although the
form of the plan is not quite correct. That
data has to be taken out, put in a separate
document entitled, "Land Use Element) rawritten,
brought up to date; if you'’re going to do it
at all, one might as well bring it up to date.
Indeed, that's highly appropriate after Mount
Laurel and Mﬁdison To@nship called the Land
Use Element, and rewrite the master plan at
least to that extent. At the same time, it
does not contain some of the other separate
elements demoninated as such as is encouraged
by the Land Use Law, although not made abso~
lutely mandatory. The only mandatory one is

the Land Use Element. The master plan iﬁself

— N

is in evidence, and I submit that the plaintif
has offered no substantial credible evidence

at which a judgment can be made that the zoning
ordinance deviates from the lLand Use Element

in any major respect. The testimony of Mr.
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’1.1%
Zimmerman, in effect, came down to four pro-
positions. One is that ﬁhe limit of 300 units
in the MDR Zone is too little. Next is that

the limit of 150 units per tract is not neces-

sary, and could be a cost generating unit under

Cost
the Doctrine of Least/Housing in Madison

Township. In other words, the l0-bedroom
limitation per acre is not necessary, and that
the density of 5 per acre is too low in accord
ance with his experience. Now, that iﬁ not
testimony which throws the whole master plan
out. It simply is not. By and large, the
zoning ordinance does follow the master plan.

It does implement it. It did create three

MDR acres close to the borough where the master

plan itself states, "Traffic, utilities, soils,
land is more suitable for development around
the borough}" In all respects, nobody has
challenged that. There has been no testimony
at all challenging the master plan or how the
zoniné ordinance implements it, except insofar
as those four rather technical requirements are
involved, and with respect to those four, the
Court is aware that the township has re-adopted

its own o;dinance as an interim ordinance, and|

]

1
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; . ‘ 1 in effect, it ia looking again'it thosa re-
g 2 quiroments with a view to adopting them aéaln. |
1 3 modifying them or eliminating theam under the
; 4; Doctrine of Madison Township, which says you
J | 2 ‘have to over-zone for least-cost housing.
i ® . That's 2 new doctrine to New J‘ifny 1;\1} new
7 | "doctrim‘aa far as I)mw in U, 8. h\?; fixst
8 annocunced by the New Jexsey Supreme Court in,
? I balieve, late January, esarly February of
| . 10 this year.
i Going to the second issue, that is
12 vhether the goning nrdigamc as applied to the
13 plaintiff's property is arbitrary, capricious
1 or unreasonable, X don't think there has been
15 any evidence to say that it i{s. The two lay~
: 16 outs which Nr. Rakos prepared, as to which
17 Mr. Earl and others have testified are simply
18 one poasible, or two possible layouts of
19 major subdivision detached single-family
20 housing which are poasihle on the Caputo
21 tract, there's no testimony tvhutk they're
22 the beat layout: that they're the layouts
23 which can be bullt at the least cost. There
‘24 ia no attempt to even imiestigita whather
25 cluatazinﬁ or the flag-lot provisions would




FORM 2046

PENGAD CO,., BAYONNE, N.J. 072002 -

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

some of those provisions may be substantial,"

1.14

gave substantial development costs. Without
that kind of testimony, I don't think this
Court is in a position to say that the plain-~
tiff has even made a prima facie case that the
ordinance has applied to his land, that it's
unfeasonable. capricious or arbitrary.

Which leaves us to the final issue,
and that is whether the ordinance is valid or
invalid under the Doctrine of Mount Laurel and
Madison Township. It's helpful, I think, to’
look at the testimony of each of the witnesses
that has testified so far. I've commented
briefly on the testimony of Mr. Zimmerman,
the net effect of which is there are some de-
fects in the zoning ordinance, and the qunshiﬁ
comes before this Court and states that it
knows that is true, "while not conceding the
validity of any of Mr. Zimmerman'’s specific
objections, we are in the posture of saying,

we have to re-plan; we have to revise, and

The second thrust of Mr. Zimmerman's testi-
mony was that thé Township must address and
estimate its regional responsibility for

housing, and to this I say, yeé, we must. In
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1.15

fact, we did ft in the 1974 master plan and

reference base, the data is there. Mr. Zimme:-
man's criticism was not that the master plaﬁ
didn't do that, but that the zoning ordinahce
didn't implement it fully enough, and that
leéds into his next comment, which is the Town
should plan for zoning over a time period:
zoning must not be concerned solely with what
should be done right now, it should look to
the future. I think this 1s an area in which
planners, reasonable planners may reasonably
disagree and you could have a staging ordin-~
ance. You can have an ordinance now which
you intend to look at or amend every two or
three years, whatever. But, the point is that
the master plan has addressed the regional
housing need, although not in the detailed
terms which all ordinances are investigated
undgr since Mount Laurel, and Madison Township|
In point of fact, this’ma§£Er plan an-
ticipated Mount Laurel and Madison Township.

The discussion is there, the statements are

made that the Town has a responsibility, and t&e

construct what they call, "medium density
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cbnsttuct,“ takes tﬁe‘position it should make
land available for it. The.Tﬁﬁn has already
done this. The zoning ordinance does it to
the extent that there are any technical limi-.
tations in the ordinance which should be re-
viewed and perhaps eliminated or amended be-
cause of the mandaﬁe to zonihg for least-cost
housing in Madison Town#hip, the Town is doing
80 right now, has engaged the services of a
planner and the planning procass is going on.
The deadline for the expiration of the interim
ordinance is January 18, 1978, and the Town is
aware of that deadline, and is striving to
meet it.

Mr. Zimmerman testified that if you
remove the 300 limit and the 150 limit per
tract, you have 1,392 units possible on the,
in the MDR zones at a five-unit per acre den-
sity, and you have 1,048.8 upits available at

a seven-unit per acre density. This, I submit,

is full compliance with what any witneas testi-+

fied is the thrust of Madison Township or Mount

Laurel.

David Mendelson testified simply that t}

1=
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1.17
traffic will be too much for the roads to

handle in 1983, no matter what happens, and,

roads and might as well improve them with suf-

ficient capacity to allow Mr. Caputo's develop

ment, or another development like it.

Mr. Earl testified that there is a mar-
ket for condominiums. We don't really gquarrel
with that. He testified that Mr. Caputo can
make, can realize a greater profit with a
zoning which gives him more units per acre,
but he testified on the basis of Mr. Smith's
calculations, which included a $286,000 dam,
which is considered either an amenity or at
most part of the storm drainage system. and
there are other ways to handle that. The
witness said if there weren't, it's not a
necessity, it's a luxury.

Mr. Rakod testimony was quite interest-
ing. .His map of the zoning inventory of the
zoning within five miles showed that the zoning
in Chester is consistent with the zoning of
the other municipalities around them. Ninety
per cent, Mr. Zimmerman said, of the zoning

within five miles is greater than one-acre lots.
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' 31 1.18
 § - a 1 He said the lake is basically an amenity for
2 two-to-five-acre layouts. He acknowledged
3 the steep slopes and rugged terrain of the
4 Caputo tract, and much of the township. He
/ x 5 did not consider clustering and the flag-~lot
ﬁ% 6 ‘ prospects of the ordinance in his review.
f% 7 He never investigated whether it would be less
{é 8 costly to use thos: prospects in his layout.
y ? He said that the high gross and net acreage
‘ . 10 figures of the Township, sorry, of his layout,
% 1 were; quote, “due to the inefficiency of the
é 12 land, and due}to its physical limitations,"
f 13 which is a direct echo and justification of
§ _14 the statements about the characteristics of
g 1 much of the land ih the township made in the
: 16 master plan itself. He talked about the ex-
17 cessive grades and the limitations of the land,
1 18 and he said that the land on the Caputo tract,
?; 1 if my memory is correct, may merit development,
(? 20 but based his opinion on the testimony of others,
t 2l and not on his own planning expertise and.kﬁow*
?- 22 ledge. He also said that low density land uselis
2 justified for purposes of environmental pro-
2 tection where appropriate. .No witnesses testi+
® fied_that\any of the statements made in the
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1.19
master plan about the physical limitations of
the land are wrong or inappropriate or not
proper considerations on which a zoning ordin-
ance should be based. That point, I'll just
point out the testimony of Gary Salezman, who
said that his investigation at the State
Geologist's Office at the DEP showed they
recammended three to four acres as lot size on

the Precambrian Gneiss, and he cited Mr.

Dembowski as authority for that. He also testi-

fied that the Parker Edneyville soils are not
suitable for intense community development,
although he did say that was the definition
of the Soil Conservation Service, and he
didn't necessarily agree with it.

Those soils are, according to the book,

and to Mr, Salzman's testimony, suitable for water-

shed protection. Mr. Rakos also said that the
minimum lot size is not dictated by the

zoning ordinance so much as it is by the limi-
tations of the land, and the main problem in
his layout was to avoid septic -tank limitations,
and that, I submit, proves the reasonabieness
of the zoning ordinance as it reiates to the

plaintiff'§ property. There's no testimony

-.1'
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1.20

in the record that the requirement for two-
and-five~-acre zoning on the plaintiff's pro§
perty is not justified by the problems of
water and septic system construction.

The Court has seen the property of Mr.
Caputo. The two~acre zoning is on the west,
to the west of the Peapack Brook, where the
land is more suited for development, the soils
are much better for septic system use on the
west side of the brook, and it's zoned two
acres. On the east side of the brook, the
soils are marked by excessive radient by
bedrock close to the surface, at least in
comparison with the land to the west--thick
dense vegetation, very steep slopes, soils
and land which is not suitable for intense

development. That is zoned five-acre zoning,

and the master plan makes clear the reason why\

I'm referring now to page 11 and 12 of the
master plan, which gives the criteria which
has been used for rural, residential, has been
given to areas which are constrained by steep
slopes, flooding, high water table, shallow
depth to bedrock for soil conditions which are

generally less suitable for development.

QI T T e T e e e o
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1,21

Limited access to major roads and difficulty
in providing public utilities,‘were also con-
sidered,as well as environmental features
such as hilltops, woods and streams. Density
of five acres per dwelling unit provides the
preservation of the wooded character and éor-
responds to the number of acres needed for
septic tank development in these types of
soil. That's the reason thatsin the master
plan; the plaintiff has offered no testimony
contrary to it.

The plan goes on to say, to point out
those changes between the '64 ordinance and
the '76 ordinance with respect to rural,
residential zoning, three major areas along
Burnett Brook with tributaries, a watershéd
area, then along, this is the second category
specifically relating to the area in which
Mr. Caputo's property is located, along Pea-

pack Brook with tributaries, and the areas

east of the same. That goes on to low density

residential with respect to areas with less
severe -natural constraints for development.
Once again, in those areas, the density of

two acres  per dwelling unit will be adequate
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fof development with septic tanks. The limit-
ing factors are the limitations of the soils
ahd the land itself, and I submit that there
has been no testimony contrary to those state-
ments in the master plan.

There is discussion in the master plan
about the location of the MDR zones, which shou
be cloger to the borough because of better
road access to both Routes 206 and 24 and 510.
Whatever community facilities there are in the
Chester Borough and Townshib area are iocated
close to the borough center. It is more prob-
able that uﬁilities will be constructed to
service an MDR zone closer to the borough
than out away from the borough where there is
no possibility of any other facility using a
utility, and I think this is a key point, The
master plan assumes that you have to solve the
utility problem before you can build any den-
ser housing, denser than the two-and five-acre
residential development permitted, and ﬁhat
testimony was echoed by Mr. Zimmerman when he
testified to the effect that, yes, you can
certainly have small-lot gones, but that as-

sumes that you have golved the utility and the

g

14
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sewer problem. The fact of the matter is you
can't until you have it. If you haven't got
it, it doesn’'t make any sense to zone for it.
There's no evidence by any witnesses, anything
so far, that the master plan or the zoning or-
dinance is inconsistent with the plans put
forth by the various regional planning bodies.
The Court had occasion to hear various parts
of the Morris County master plan read to it,
some parts which I insisted go along with it
for purposes of balance and to explain what

went before. The Morris County master plan,

Somerset County master plan, the planning docu+

ments by the Regional Planning Association,
Tri-State, indeed, regional planning documents
by the State itself, I have reference to the
State development guide, which is not in
evidence I concede, but the point is it is

not in evidence. There is nothing which any
witness has pointed to to say, "You're being
inconsistent with what the regional planners
are saying you ought to do with your township.
We're trying to do with our township what the
regional planners have said is appropriate.

The limitations of the land prevent us from
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doing any more at this time, but that by itself

is not enough to render the ordinance or the
plan invalid, and I must say that Lee Hobaugh,

one statement I really understood was Chester

Township is a very sparsely developed community.

I think that's very, very significant. The
town does not have a sewer system, does not hay
a pubiic water distribution system. Why not?
Because there as yet has been no ordinance
for it. 1It's a very sparsely developed communi
ity. I think in the 1970 census it had a
little over 4,000 residents. That is not very
many people for 28 square miles. It's mostly
rural. It is changing its characteristics
from rual, agricultural, to rural, developed.
It's in the pathway of some development.

The town has tried to meet its respon-
sibility to take care of the development, but

it can't zone and plan, and make available the

kinds of utility systems which will make avails

able overnight development, just simply can't
do it. I don't think the plaintiff has made
out a cage that the ordinance ig--. Let me

phrase it another way.

I don't think the plaihtiff has made out
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a case that the town has not made a good-
faith effort to provide for its fair share of
all housing types. The limitations of the

land itself, which are stated injthe master

plan, and which are unchallenged by any‘witnesT

who has testified at this trial, show that

you can't h;ve small-lot zoning, simply is

not appropriate. There's no piace~in the
township you can put it. The only testimony
is that the MDR zone may not be big enough in
terms of over-zoning for least-cost housing:;
that the technical limitation of 300 one hund-
red fifty per tract, ten bedroom limitation;anq
density of five units per acre, perhaps should
be adjusted in some way to take care of the
mandate for over-zoning of least-cost housing.
We concede those areas should be examined.

I'm not conceding that any or one of them are
invalid per se. 1I'm saying with the mandate
of Madison Township, we acknowledged our res-
ponsibility to look at them, re-evaluate them.
That is being done. I think the plaintiff's
proofs fall far short of saying that the town-
ship has not done all that it reasonably could

to meet its fair share obligations.

T
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MR. LINDEMAN: If your Honor please,

I must state that what I'm about to say is not
intended in any respect to be smart alecky or
unduly contemptﬁous, but I h&ve made a tactica
decision, perhaps because of my understanding

of the case thus far, not to respond to that

statement because it is so clearly a matter of law and

fact that the position is one which cannot be
sustained. So, I will not take the time of
the Court to respond to it. I just would
point out, perhaps, two or more factual cir-
cumstances which I think just should be borne
in mind.

First, that Mr. Hobaugh testified at
least that the number of units of least-cost
housing constituting a fair share for the
Township of Chester is at least 200 if not mor
than that, which is provided for.

Secondly, that on August 2nd, 1976, the
municipality, in a closed-session meeting,
testified that probably based upon advice
from their planner, that limitation of 300
units should be increased to 500 units. This
having taken place ten days before the ordin-

ance itself was actually adopted, it does not
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1.27
become fully effective with all its amend-

ménts until'sometime in October or early
November, 1976, but, nevertheless, that's what
happened then.

Now, this goes at least somewhat, per-
haps extensively, and to the core of the good
faith of the municipality. Passing all of that]
however, that is at least a prima facie case
on the bedrock, I think that's a good word
for this case as to wheré we stand. The muni-
cipality, under law, under Mount Laurel and
Oakwood at Madison Township, must go forward,
and I cite also the argument that I made very
early in this case, that under the direction
of Justice Hall, the Court in Moun£ Laurel,
once a prima facle case is made, it's the ob-
ligation of the municipality, defendant muni-
cipality, to go forward to juatify;,beafﬁthe
burden, ér at least bear the burden of going
forward with the evidence to justify the
position which it has taken. So, I will say
no more. I think that even on the issue of the
confiscatory nature of the ordinance as it
applies to the defendants, the plaintiff's

property, that it is nevertheless the burden

e e z\«;‘h'\ﬂ_?‘?
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l.28
of the muncipality to go forward to justify

that which it has done, which it did in an

which the plaintiffs have demonstrated before
them up through the time of the adoption of
the ordinance.

THE COURT: All right. The defendant

Township of Chester moves to dismiss the plain

tiff's complaint on essentially four grounds.
One, non-compliance with the Mount Laurel and

Oakwood decisions, specifically Burlington

County N.A.A.C.P, vs. Township of Mount Laurel,

in 67 N.J. 151, (1975 case), and Oakwood of

Madigon, Inc. vs. The Township of Madison.

I don't have the book and page, but it's a 1977
decision. .

Second is that the defendant has failed
to show that as it applies to the plaintiff's
property, the ordinance is unreasonable, érbi- |
trary, capricious.

Third is the zoning ordinance does not,
strike that. Challenge to the zoning ordinancs.
Let's start again.

The motion to dismiss is based on four

grounds. I should start out by saying initially
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129
that we're dealing with an interim ioning
ordinance under N.J.S.A. 40:55 (D)-90. Now,
the challenges to the, or the motion to dig—
miss, are based in four areas, those areas
where the plaintiff asserts; one, that the
ordinance does not comply with Mount Laurel
and Oakwood, specifically the cases th;t I
just cited. Two, that thej§r0perty, plaintiff

property, as the ordinance applies to it, or

perty, is unreasonable, arbitrary and capri-
cious. The third,challenge to the ordinance
for failure to comply with the Municipal Land
Use Law of 1975, and the fourth, confiscation
of the property withéut due process.

I'm going to deal essentially, first,

with the Mount Laurel and Oakwood contentions

and the non-compliance with the Municipal Land
Use Law. The one challenge here, the oné
basis for the plaintiff's challenge is thét £h¢
zoning ordinance does not comply with the
master plan as required by fhe provisions of
N.J.S.A. 40:55(D)-62, and I'm referring to
plaintiff's brief, pages 9 and 10 specifically,

and I'm gding to read them. “To set aside the
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1.30

ordinance on the grounds that the same has

not been adopted in accordance with N.J.S.A.
40:55(D)-28, et seg." Next paragraph, "That
the comprehensive plan of August, 1974, does
not meet the requirements of the Municipél
Land Use Law of 1975 with the consequence
that the zoning ordinance under attack, 76-12,
is not lawfully enacted in accordance there-
with." Next paragraph, "Said ordinance is
procedurally defective in that even if the
1974 comprehensive plan meets the regquirements
of the Municipal Land Use Law of 1975, such
ordinance is inconsistent with the land use
element of that plan with no reason for such

inconsistency set forth in accordance with

with, "that the development procedures and
fees imposed by said ordinance are burdensome,
excessive, and unlawful, including site plan
and environmental procedures and fees." Now,
the ordinance under attack here is ordinance
76-12.

It was adopted prior to the adoption
of the Municipal Land Use Law, on January 3rd,

1977. That ordinance was adopted as an interim
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ordinance pursuant to N.J.S.A. 40:55(D)-90.

I believe it's subsection (B). Yes, subsec-
tion (B). fhat statute provides, in part, “A
municipality may adopt a reasonable interim
zoning ordinance not related to the land use
element of the master plan without special
vote as required pursuant to subsection 49

of this Act pending the adoption of a new or
substantially revised master plan, or new or
substantially revised development regulations.
Such interim zoning ordinance shall not be
valid for a period longer than one year, un-
less extended by ordinance for a period no

longer than an additional year for good cause

g . L]
e 0o b

Now, it should be noted that the Muni-~
cipal Land Use Law was a law, Chapter 291, of
the Laws of 1975, and it became effective
August lst, 1976. One of the intentions, as I
read the 40:55(B)-90, is to permit a munici-
pality to utilize its present zoning ordinance
while studying and preparing a new master plan
that is going to comport with the requirements
of the Municipal Land Use ordinance. It per-

mits the old ordinance to be operable, and not
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1.32
be,in my opinion, the subject of judicial

invalidation for non-compliance with the
provisions of the Municipal Land Use Law that
requires certain conformity as between the mas-s
ter plan and the zoning ordinance. In this
instance, since we are dealing with an interim
zoning ordinance, and since I'm satisfied that
it clearly was the legislative intent to per-
mit the municipality to adopt an existing
ordinance as an interim zoning ordinance to
permit modifications of the‘master plan, an
interim érdinance should not be subiject to at-

tack for non-compliance with the provisions

it's clear that that was the legislative
intent when you deal with the question of
moratorium, and in this statute, moratoriums,
the statute prohibits the development--étrike
that. The statute provides in subsection @)
40:55(D)~90, "The prohibition of development
in order to prepare a master plan, development
requlation is prohibited." So, that what the
legislature is saying is municipalities are
required to comply with the Municipal Land

Use Law. We recognize that it's going to take
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"ordinance, and they're not, the municipality

1.33

them time to do so, so that during an interim

is not going to be reguired to comply with
those sections of the ordinance, of the statute
rather, specifically 40:55(D)-62, and other
sections of the statute.

Now, I'm satisfied that insofar as those
challenges that I read,with the exception of
that with respect to fees, that the challenge
is premature, and that the motion should be
granted with respect to those statements that
assert non-compliance with the Municipal Land
Use Law.

Now, I think I would be less than res-
ponsible if I weren't, did not comment upon the
status of this case as it has developed. At

one point during this proceeding, counsel for

the plaintiff, former counsel for the plaintiff,

suggested a conference and suggested that in

light of a letter from Mr. Ferguson, the attor:
ney for the‘township, to the Township Committee
that this matter should not go to trial pend-

ing a time when the township should have an

opportunity to make certain changes as suggested
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. forward with the case, and this Court was not

'1.34
by Mr.'Ferguson in the zoning ordinance. The
suggestions were conferred upon, and at one
point it was generally agreed that the best
thing would be to set up a schedule that the
township would meet so that there would be
compliance with, not only the Municipal Land
Use Law, but also the, at least the recommen-
dations of Mr. Ferguson in his letter to the
Township Committee. However, at a posture
between a conference with me in my chambers
and the setting of the form of the order to
cover what I will call a remand for lack of
a better phrase, the plaintiff took a different

posture. The plaintiff insisted on going

in a position to compel the plaintiff to await
the outcome of the new township master plan,
and zoning ordinances, as had been originally
suggested. I did not feel that I was in a
position to force the suggestion upon the
plaintiff when the plaintiff had a change of
heart. Accordingly, in balancing the consider-
ations, I set an early date for trial, and the
township, of course, did not have a chance to

adopt its master plan, new master plan and
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zoning ordinance so that the result is that
the challenge here as to the interim zoning
ordinance, and I have to honestly say that the
challenge on the basis of failure to comply
with the Municipal Land Use Law, therefore, is
premature. ~It has to be. The statute in my
opinion is quite clear as to its intent. It
was to give the municipality an opportunity to
comply with the Municipal Land Use Law. The
plaintiff has chosen tQ challenge prior to the
passage of the interim period which would be
whatever the date of publication of the interim
zoning ordinance was after it was finally
adopted on January--

MR. FERGUSON: I think it's the 18th.

THE COURT: 3rd, I think, the final
hearing. Whatever the date was--. Wait a
minute. The ordinance was finally adopted
January 3rd, 1977, so the year runs from the
time that the last publication of the ordin-
ance occurred, whenever that was. So at least
the township has until January of 1978 in whic%
to comply with the Municipal Land Use Law,
and while I'm not too sure of what the statute

means when it says, "for good cause shown,"
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or, “for good cause," if there's a year's
extengion permitted, who determines whether
good cause exists? That's not of moment for
me insofar as I'm concerned. Therefore, as to
that portion of the plaintiff's challenge to
the ordinance, 76-12, as it was adopted as
an interim ordinance in January of 1977, the
motion of the plaintiff, the defendant is
granted, and I specifically refer to the
three aspects of relief sought that I quoted
from the plaintiff's brief.

Now, there was one further aspect that
I'm going to consider the motion related to,
and that is with respect to the procedures and
fees. There was no proof whatsoever with
respect to the reasonableness of the fees,

whether they were burdensome, excessive, un-

lawful, et cetera. Even giving the most favor
able inference to the plaintiff's case, I can
£ind nothing that supports evidence to show that
the fees are excessive and unlawful, and

accordingly as to that aspect of the relief

sought, I am also going to dismiss the complaint,

of course, and the dismissal is with prejudicel

Now, turning to the compliance with the
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Mount Laurel and Qakwood decisions, I have
had the occasion to review the legislative
history of the Municipal Land Use Law, and
particularly hearings presided over by Senator
Morton Greenberg of Essex County, who I under-

stand was one of the sponsors of the legis-

lation, and at the legislative hearings, Senator

Greenberg makes a statement that the Municipal
Land Use Law was not in response to Mount
Laurel, that it was drafted a long time before
Mount Laurel. I, therefore, conclude that
whether an ordinance is an interim zoning or-
dinance or whether it's a finally adopted
ordinance under the Municipal Land Use Law, it
is subject to attack in a judicial forum for

non-compliance with Mount Laurel, and the

subsequent Oakwood at Madison vs., Madison
Township case. |

Now, with respect to that, I'm satis-
fied that the defendant's motion should be
denied; giving the framework of every favorabl?
inference to the proofs, the testimony of Mr.
Zimmerman, the testimony of Mr. Hobaugh indi-
cates to me that there are sufficient proofs,

and I'm not going to enumerate them because I
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1.38
don't think it's necessafy, but there are
sufficient proofs to regquire the defendant to
go forward and defend the interim zoning or-
dinance as it existed under ordinance 76-12.

I make no determination on the burden
of proof shift that is reférred to in Mount
Laurel. I don't find it necessary, and I,
therefore, make no determination on that.

That is for, as I deem it, the conclusion of
the case insofar as the burdens of proofs, not
the burden éf coming forward.

Now, with respect to whether or not
there is a confiscation of plaintiff's property
without due process, I candidly must indicate
that I think the proofs are less than sub-
stantial. However, being mindful of Justice

Hall's statement in Morris County Land Improve:

ment Co. vs. The Township of Parsippany-Troy
Hills, 40 N.J. 539..at 557 (1963), where
Justice Hall quotes from Kozsesnik vs., Mont-~
qomery Township, 24 N.J. 154 (1957),vquote
"tthat a restraint against all uses confisca-
tory and beyond the police power and statutory
authorizations is too apparent to require

discussioh.'” That's the end of the quote.
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1.39
"The same result ordinarily follows where the
ordinance so restricts the use that the land
cannot practically be utilized, be utilized
for any reasonable purpose’or when,' and this
later phrase is underlined for emphasis,“when
the only permitted uses are those to which the
property is not adapted, or which are econo-
mically infeasible." That's the end of the
quote from the decision..

Now, giving every fajyorable inference
to the testimony of Mr. Earl, recognizing
that Mr. Earl relies upon layouts made by Mr.
Rakos and that those layouté, maybe I should
say, even recognizing that his testimony re-
lies on the layouts by Mr. Rakos, and that
those layouts do not include potential flag-
lot developmént, cluster development, and
includes the pond or retention basin, ﬁhich
I'm satisfied'Mr. Caputo would like to have
there for aesthetic and gale reasons, as well
as any other, I think there is enough of a
favorable inference for the plaintiff to get
by the motion to dismiss as they relate to the
need for the pond. Mr. Earl's testimony, as

I recall it on the motion, was that he indicat

ed




el

g

SRR

- FORM 2046

07002

PENGAD CQ.. BAYONNE. W.J.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1.40

under the present two-and five-acre zoning
that there would be a market value produced

of 1.8 million dollars, and concluded after
deducting constfuction and improvement costs,
other factors relating fo overhead, that there
would be a minus value for the sale of parcels
of land. Giving the most favorable inferences
to that testimony, it seems to me that the
language of Justice Hall, where he states or
refers to "economically infeasible," there is
sufficient éroof to get by the motion.

Now, that as I see it leaves the ques-
tion of the application of the ordinance to the
plaintiff's property, and whether the plain-
tiff has shown that the ordinance is unreason-
able, arbitrary and capricious as it appliés
to that property. Again, all I'm going to do
is comment this way: I think the proofs are
somewhat thin. However, no matter how thin
they are at this stage, I think they are
sufficient to, with the favorable inferences
that are reguired, to get by a motion to dis-
miss. The question of the location of the
property and the effect that the ordinance has

on that property, again centering around Mr.
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Earl's testimony, taking intd”mind the topo-

graphical conditions of thg property that may
Oor may not uiﬁiﬁately be a.turning point for
that contention, I think ﬁhere.is sufficient
evidence here for the plaintiff to survive
the motion to dismiss. 8o, to recap,the
challenge to the ordinance for non-compliance
with the Municipal Land Use Law requirement
is dismissed with prejudice,as is the challenge
to the excessive fees,and in all other respects
the challenges to the ordinance remain viable
claims, and the defendant is now left to its
proofs.

All right. Now, are you--

MR. FERGUSON: We have a witness. I
would request five minutes to talk to him.

THE COURT: You can, if you want. Okay|

(RECESS OBSERVED. )

MR. FERGUSON: Your Honor, one matter
which perhaps we ought to comment on is Mr.
Lindeman's letter to the Court of November 10
clarifying Mr. Caputo's testimony about what’
the prices of his condominiums might be.

THE COURT: In what respect? You know,

what he said is what's in the record.
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1977, or just aftegkthat, that a meeting was

adjourned, but that the plaiﬁtiffs later had

ﬁw,fgl;éé,». :

'MR. FERGUSON: I don't conceéive, I
think this goes a little bit further, and fra
ly it's a fairly, it's something I'm concerne
about because--

THE COURT: That's not evidence.

MR. FERGUSON: Okay. |

:MR. LINDEMAN: Your Honor, with regard
to your Hdnor's review of cértain of the back-
ground of this case in ité& remarks prior to
its degermination on the defendant's motions,
I would like to make this observﬁtiph or
comment, if I may. The Court stated that it
was its recollection that prior to the letter

of counsel for the defendant on April 28,

called among counsel. and the Court,and that

a determination had been madé'that the case be
i L)

a change of heart., I'm remiﬁggd~that as set
forth in Mr. Joseph Caputo’s affidavit, prior
i

skirmish in this action, he made it very clear

he never really had a change 6f‘heart. that he

had not agreed in the first place.;’So, it was
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."Sentihg_the'client, and from my standpoint, it
was a change of heart. I have to consider it
~as that,‘“I think it would be unfair to charac;

terize it in any other way.

DIRECT EXAMINATION BY MR. FERGUSON:

1.43
that I have to attribute to the plaintiffs

because they were represented by counsel.
MR. LINDEMAN: In that respect, yes.

THE COURT: I assume counsel is repre-

MR. LINDEMAN: I understand your Honor‘f

THE COURT: Otherwise, we could have
tried it back on May 13th.

MR. LINDEMAN: It was just the affi-
davit of Mr. Caputo did take a somewhat dif-
ferent position, and I didn’'t want the record
to show anything other than that. The Court,
of course, is correct.

THE COURT: Okay.

MR. FERGUSON: Mr. Kasler.

KASLER, sworn.

MR. FERGUSON: May it please the Court,
we are calling Mr. Kasler as an expert witness,
He is a planner. He has prepared a fair-share

housing study, and will testify as to the
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regions he selected for his study, and the

‘i;:; computations he made as to Chester's share of
the hpgging;need. Mr. Kasler was employed by
fthe planning firm of Candueb-Fleissig in 1974,
‘ and‘QaS'ét that time assigned to work on the
Chester comprehensive plan which was adopted
in August of 1974, with particular reference tq
the ﬁousing aspect of it, and he will testify
and give his opinion abouﬁ‘whether the master
plan and zoning ordinance meet the housing
need as set forth in the master plan, and his

fair-share housing study prepared for this

litigation.
Q Mr. Kasler, where do you reside?
A I reside at 6 Oak Street, Harrington Park, New Jersey
Q Where is your office?
A My office is located 39 Hudson Street, in Hackensack,
New Jersey.
Q »What is your profession?
A I'm a community planning consultant.
Q Do you hold any professional licenses from
the State of New Jersey? A Yes, I am

licensed as a professional planner; my license number is 835.
Q Would you give us your educational background?

A I attended Rutgers University,in 1961 received the

"7

.
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dual degrees of Bachelor of Science, Bachelor of Arts, in
City Planniné Engineer;ﬂg. I subsegquently attgnded New York
University and receivéd‘my Master's degree in Urban Planning
in 1967. |

Q Will you tell us what professional organi-
zations you are a member of? A Yes. I am a full
member of the American Institute of Planners, American
Society of Planning 6fficials. New Jersey Association of
Consulting Planners, which I'm vice-president, New Jersey
Federation of Planning Officials, the Urban Land Institute.

Q Have you served on any professional bodies

or legislative committees, that kind of endeavor?

A Yes, I served on the legislative committee of the

American Institute of Planners and also served as--~

Q Were you chairman of that committee?
A Yes, I was éhairman for one year.
Q What year was that?
A I believe either 1972 or 1973.
Q What--. Please go ahead.
A I also served as one of the eight original drafting

members of the Municipal Land Use Law on behalf of the
American Institute of Planners and the New Jersey League of
Municipalities.

Q Will you tell us what that committee was, who

it was comprised of, not Dby name, but profession or occupatioh?
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A The‘committee serves at the pleasure of the League
of Municipalities and cénsists of, I believe, six attorneys,
an architect and a planner. That particular committee was
empowered to redraft what was earlier legislation, original
bill being 14-22 and then ES 803, and ultimately which led
to the Municipal Land Use Law. I was appointed to that
particular committee after ES 803 died in the committee in
fhe legislature, and was seated as a member of the American
Institute of Planners.

Q What was your function on that committee?
A As the other members, to help in assisting the
drafting of legislation, hopefully seeing it adopted by the
legislature.

Q That it, you have reference to the Municipal
Land Use Law about which there was argument and colloqﬁy

between Court and counsel this morning?

A Yes, sir.
Q Mr. Kasler, are you the author of any articles
or publications? A Yes, in particular I wrot(

geveral articles on the Municipal Land Use Law which ap-
peared in the publication, "League of Municipalities,®
specifically an article entitled, "Proposed Land Use Law:
How It Affects Your Community," dated 1974, and another
article entitled, "Municipal Land Use Law,"” March of 1976.

Q Mr. Kasle?, do you currently represent any

W
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IR ) 1 lpresent firm represents them? A Yes, sir.
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1 |municipalities in New Jersey? A N Yes, sir.
2 ||Our firm repfesents the Boropgh of Fort Lee, Townshipydf

3 |Mahwah, the Borough of Park Ridge, and the Borough of Mendhanm,
3 4 |in various planning programs.

5 Q Have you, in your professiongl experience, had

6 |occasion to work on and prepare master plans and zoning or-

7 || dinances? A Yes, sir.
8 Q Will you give us a sample of some that you
9 | have worked on or prepared? A My professional

10 | experience began in 1961, and from that period on, until the

FORM 2046

11 | present time, I have either assisted or directed in the

1? preparation of planning programs, including master plans and
13 zoning ordinances. Specifically in Morris County, I assisted
141 in the preparation of master plans in Chester Township, in

IS5 || Morris Township, Borough of Kinnelon, and other municipalities;

PENGAD CO.. BAYORNE. N.J. 07002 -

16 particularly in Bergen County, Mahwah Township, Borough of

17 | Fort Lee, the Borough of--, I should say Township‘of Kearny,
18 Borough of North Arlington; Union County, Springfield Town-
19 ship; in Monmouth County, Keyport, Bcrough of Oceanport.

20 I'm sure there are others I just can't recall at the moment.
21 Q Have you represented private developers as

22 || well? A Yes, sir,.

23 |

Q Will you tell us about your prior employment
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THE COURT: Let's not spend a lot of

time on it. ~Can you answer the question?

THE WITNESS: It was probably right
after thg decision was rendered, the early part
of this year.

Q Would you say you have not reread it prior to
your coming, immediately prior to your coming to this Court
today? A That's correét.

Q Now, are there any texts that you know of that
deal with the issue raised in Mount Laurel and Oakwood on the
subject, on the issue of fair-share housing?

A I would believe that that is a correct statement,
there are no real texts per se, but that it has really evolv-
ed through Court decisions.

Q And, the subject of least-cost housing has; it
is referred to at least in the Oakwood case, are there any
articles or texts that have been written on that that you
know of? A There have been articles written
on various aspects of the whole Mount Laurel, Madison ex-
tension thereof. I have read several articles, but I don't
think there's a particular text on that, that particular
agpect.

Q Do you recall if any of the articles, well,
particularly the subject of fair-share and least-cost --

A I have read texts. Again, I can't provide who they
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were written by, but I have read various articles on it,
yes.
Q It's fair to say that there's certain written

authorities on those two subjects at this time; is that

-t

correct? . A Again, as it has extended througl]
the Courts, I think there's a direction the Courts are in-
dicating, which in part is being based upon various segments
which are being consolidated.

Q On the subject of regions to which reference
rmnust be made in testimony. such as your's on fair-share and
least-cost housing, are theré any texts that deal witﬂ that
subject? | A There have been various sources
that have been cited in both the cases that I earlier men-
tioned.

Q In the cases? A In the
cases, and which in part, again, rest upon other documen-
tation, Again, there's no single authority that I know of
that could say in fact that there is one region or one
methodology.

Q | So that insofar as your testimony is concerned
as an expert on the subject of fair-share and least-cost
housing that that which you will have worked up will have
bgen your own construction, it will have been as a result
of your own views as to what a proper region is and what a

proper fair-share would be, sorry, what fair-share would be,

~
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what least-cost housing means; is that fair to say?
A No, I don't believe that's fair to say. I have
relied upon other sources, and as I say, the documentation
in the cases themselves. In my testimonyvtoday. it will not .
indicate one region, but a series of regions.
Q I'm talking about how one arrives at what a
region is.
MR. FERGUSON: Your Honor--
MR. LINDEMAN: I was wondering if there
were any tgxts on the subject.
"MR. FERGUSON: I think this is far
enough, is more like cross-~examination.
THE COURT: It's more properly the
subject of -~
MR. LINDEMAN: If your Honor please,
I don't mean to belabor the point, but ag I
understand it, the witness is called not to
testify on any planning subject overall, but
rather it's limited to the concept of fair-
share, least-cost housing. That's what I
thought I heard counsel say. On that subject,
I was curious to know while there may have
been many texts and articles that the witness
may have written and read on the subject,

generally; of planning, that's not what his
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1 . " . 1 testimony is going to be about. It's going
'; b 2 to be a phase of planning.
3 THE COURT: But, what do his qualifi-
4 cations havé to do with what articles, to the
iﬁ;s 5 particularity that you have asked him, have
; 6 been written?
? o R 'MR. LINDEMAN: I'm curious to know what
8 | Vtﬂe witness knows about fair-share housing and
? - least-cost housing, as it has been defined in
T 10 the two cases that we have mentioned. That
i g 1 was really the only purpose. I think I have
5 é 12 gone through that. I won't pursue it any
; ?3 further.
§ 14 THE COURT: Anything further?
15 MR. LINDEMAN: No, sir.
16 THE COURT: All right.
17 MR. FERGUSON: Your Honor, I ask at this
18 time the two docuhents be marked; one, "Chester
19 Township Fair-Share Housing Study, dated
20 May, 1977, Malcolm Kasler & Associates," and
21 the other a map with an overlay, entitled,
22 "Definition of Housing Regions, Malcolm Kasler
23 & Associates."
24 THE COURT: All right. D-19 will be the
25 Chester Township Fair Housing Study, for iden-

e



- FORWM 2046

PENGAD CO.. BAYONNE, N.J. 07002

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Kasler-direct . 1.54
tification. D-20 will be the definition of

the housing region map, for identification.
(D-19, report, and D-20, map, were
received and marked for Identification.)
| ﬁRQ HILLAS: That's fair~share housing.
MR. FERGUSON: Do you have any objec-
‘tion to the Judge following from the document
befo;e I move it into Evidence?
MR. LINDEMAN: Is that dated May, '77,
the same as you gave us before?
MR. FERGUSON: Yes.
MR. LINDEMAN: I have no objection.
MR. FERGUSON: Do you have one?
BY MR. FERGUSON:
Q Mr. Kasler, at my request and for the purpose

of this litigation, did you prepare document D-19 for Identi-

fication? A Yes, sir, I did.
Q Will you tell us what it is?
A This is an analysis of a series of regions within whid

Chester Township is located, and goes through an analytic
procedure as to what Chester's fair-share housing would be
by virtue of various regions and various criteria in deter-
mining, in determining the allocation aspect of the fair-
share housing. It results in a series of 16 different housind

allocations as a result of the four regions under various

"h

f
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‘)

independent variables. sorry, 12 different housing allocation

numbers. The key variables in that study are population,

employment and vacant 1and, and when you apply it to each one
of the regions, each region then results in three different

numerical numbers, and taking four different regions would

IS

result in 12 numerical numbers as to what Chester 8 fair~v

share housing would be.

. ~‘, l

Q N Now, would you outline for us brietly,wtokthe“
ertent you have not already done so, your methodology‘and the
sources of information which you utilized? R \

;‘ - MR, LINDEMAN~F Will you go slowly.

kplease?

i Methodology is based on the fact that Chester is o
a part of a larger region, therefore,vnust assume a fair;"
share or proportionate share of the housing needs of the
entire region. The region,and the description of the regions.
I will describe in a moment. Succinctly. it assumes that
there are really three key variables associatedsuith the o

Lo e,.’ {‘

determination of allocation, the first of which is employ-

t

ment, second of which is population, and the third of which is

g T

vacant land. In my Judgment, employment is probably the key,

S ” + 3 = .,‘\); 4‘; ‘,_ ¥ 'zfi\" -
most important variable in determining allocation, because it

St vadpheeal et

is the reason why housing is needed in a particular general

"’ll"i‘v?!‘l‘ A

region. I will describe later vaﬁous weigh

~ an

I utilized. Secondly, population is* rjactot”in determining

&
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Community Affairs, and that was the Department of COnservé—f

tion and Economic Development, and in the early 1960's that
particular department prepared a variety of sﬁudies concern-
ing the State of New Jersey dealing with regions, dealing wit]
shopping centers, economic centers, dealing with areas of
forestry, and various other aspects of the State, but one

of the earlier studies that was prepared at that point in
time dealt with the establishment of regions and in that
particular study there were various classes of regions that

were identified. The first class of region was the State

'as a whole. The second class was really breaking out the

northerly and southerly parts of the'State, gseparate sub-
regions. The third class or region which is really akin to
s ome of the types of housing analysis, regionally, which is
pertinent today, establishes what was then known as Class 3
regions, and those regions were determined by a number of
factoré. including telephone calls as to how far they were
made, newspaper circulation, various social and economic
criteria of which there may have been 12, 13 particular
parameters. As a result of that, the study concluded that
there were various Class 3 regions. In particular in Morris
County, it basically consisted of most of Morris County as
described by the orange area indicated on the map, but it
did include a small section of Sussex County, including Ho-

patcong, Byrum and Stanhepe, and included several communities
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in Sémerset County, including Bedminster, Bernards Township,
Far Hills, Peapack-Gladstone, and Bernardsville, but ittalso
excluded the Borough of Kinnelon, Butler, Riverdale, Pequan-
nock,vand Lincoln Park, in the northern section of the county|
This, then, was the determination of a Class 3 region. As
I'1ll indicate shoftly, this is very similar to~Morris County
as an overall region. They also defined sub-regions within
those regions. That is, Class 4 regiQns, and this was the
smallest entity that was identified in the report. That
group of communities were identified as Class 4, were really
communities that had a great deal of common interest; That
is, they may have sent children from one high school to the
other in sending-receiving relationships. ‘There may have been
important social ties between people residing in one com-
munity, and going to church in another community, so it
really represented a larger, a larger definition of what

a municipality is, but really cons;itutad what an extended
community might be considered, and the Class 4 region in
which Chester was identified included both Chester Borough
and Chester Township, Mendﬁam Borough, and Mendham Township,
Harding Tﬁwnship, Passaic, Morris Township, Morristown,
Morris Plains, Hanover, East Hanover and Parsippaﬁy. Total
of 12 municipalities. So, as a result of the particular
study that was done in the early 1960's, we identified in

particular two regions which we want to re-evaluate as a
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part of our fair-share housing study. A third region which
was, as I indicated earlier, similar to the Class 3 region
was the County of Morris as a whole. In the Madison case,
in the Holmdel ' case, and several other cases, the County
has been accepted as a housing region by the Courts, parti-
cularly in the Madison case, and I believe scmewhgt reluct-
antly, but the basic theory being that a majoiity of the
people who reside in thecounty also worked in the county,
and since employment is a significant aspect of the housing
determination that we're trying to seek, therefore, the
county itself is a proper region on which to consider. So,
the black area identified on this map identifies the whole
of Morris County as being a region; As the Court will note,
it is somewhat different than the Class 3 region in that the
three towns in Sussex County, and the five towns in Somer-
set County are exc¢luded, but the northerly communities of
Morris County are included, and I failed to note earlier
Washington Towhship is included. It was excluded as one of
the Class 3 towns in the earlier study.

This constituted the third region that we explored.
The last region is the region which was at least in theory
identified in Mount Laurel. That is the so«called"joﬁrney-
to-work" region, which.is_identified as an ovérlay with a
pattern of little "X's" on top of it. 1In Mouhﬁ;Laurel. the

determinaﬁion of the region was really based upon the "“journey
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to-work, " how far it takes a worker to go to a particular
location within a reasonable time period, and within that
framework you could, therefore, assume that he, a worker
was willing to travel that distance, he would 1ikely reside
in that same region. The Mount Laurel region, however, was
restricted only to two counties. It was, as even Justice
Hall admitted later, a mistake to place the center of that
region in the Town of Camden as opposed to the Town of Mount
Laurel, which was the subject town under consideration, but
it did stop somewhat artificially at the £wo counties that
were involved, although it might have been possible to travel
beyond those counties or at least it's not clear from the
records that the qounties were actually the limits.

We selected, therefore, as a center of the universe
Chester Township, indicated by the star, and located within
this overall region all of the major roadways that service
the region, particularly in Chester Township, Route 206 and
Route 24, and nearby roads, including Route 46, Interstate 8p
Interstate 287, and so on. The purpose of the highway allo-
cation was to basically determine how far somebody residing
in Chester could ultimately extend within a reasonable time
period. In order to do this, we recognize that some of the
roads would operate at greater efficiency and speed because
of their particular design and circumstances. And, other

roads, because of greater congestion or lesser design capabil:

4

=
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3 LN 1 |ties would not allow as quick a time period to travel. We
2 || selected as a basis for determining maximum speeds,theyspeed

3 || 1imit of 55 miles an hour on the Interstates, which is the

4 | maximum speed limit permitted in the State of New Jersey.
L 5 | we assume that all limited-access roadways would allow a

driver to travel from point A to point B at that average

=)

7 | speed, assuming that there would be no congestion, parti-

cularly on those roads. We assume lesser speeds on State
roads, and on U. S. highways, particularly local roads such
;f 10 || as Route 24, although it's a State road, is heavily con-

11 gested, is basically a two-lane road for most of its entirety,

- FORM 2046

,12 and is, in fact, occupied by many, many traffic lights and
13 other signalé, so that the travel speed on Route 24 would
14

not be as great as Interstate Route 287, and we assume the

15 speed limit of 30 miles per hour on the average for that

PENGAD CO.. BAYONNE, N.J. 07002

16 type of a road, and for a road such as Route 46, or Route 22
17 or 206, which is more limited access, although they do con-
181 vain traffic signals, and such, we assume the speed limit
?9 of 40 miles to the hour. As a result of those parameters,
20 which are generally accepted criteria, we also assume an averf
21 age travel time of 40 to 45 minutes as being the outward

: 22 extension of what an average individual would travel from home
23 to work. That's not to say that an individual would not
24 travel an hour, hour and a half, or in fact if he would,
25

in fact, even accept 45 minutes as a travel time, but we ac-
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_ touch upon Essex County and Bergen County, but because of the

Iy It's my opinion that the three regions, the Class 3

region identified in the Conservation-Economic Development

-

study, the region defined-by Morris County and the five-county

Kasler~direct 1.62

cepted that as being a general premise, one of which is
accepted in, I think, in general parlance among planning
professionals, and, in fact, was in fact utilized by Mr,
Hobaugh in his earlier studies.

As a result of those'criteria. a region then is des-
cribed vhich centers upon Chester and extends into at least

five, does extend, I'm sorry, into five counties. It extends

Somerset Coﬁnty, portions of Sussex County, and portions of

%arren County. There are small areas where we believe even

very minor nature of those extensions, we precluded those
particular areas., For example, a very small section of
Livingston may, in fact, be within that 45-mile-an-hour limit,
but from a county point of view, and other points of view, it's
really a very, very small aspect of the total region. Never-
theless, this general description, then, would define what the
housing region would be for Chester Township on the basis of

3 Mount Laurel-type of analysis.

Q Did you, after ascertaining the--withdraw that.
Do you have an opinion as to the most appropriate region to

ige for purposes of a housing study?
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region are all valid regions under the Supreme Court-type of
test, Supreme Court speaks to two of those regions, and the

Class 3 region is very similar, in fact,to the county, and

I believe would be as viable a region as of the county in

and of itself.

Q . How about the Class 4 region?

A I thihk the Class 4 region is probably too small a

region to be embraced by the Supreme ‘Court definition, but

in thé ?oint of'view of the fair-share housing study, it's
too small to entertain in this type of study at this point.

Q - Did you then ascertain the existing housing
need in the regions, and if so, I ask you to tell:us what you
did and how you did it. A The, there were
various studies that we utilized which I believe I should
have answered directly, and I failed to do so, which were
utilized in the study itself. The studies include specific
data compiled by the New Jersey Department of Labor and
Industry specifically relating to population estimates for
the State of New Jersey, dated July 1, 1975, number of
residential permits issued_for the yéars 1970 through 1975.

MR. LINDEMAN: Excuse me. Is that from
that same study? Is that what you mean, or
was that a different study?

THE WITNESS: This is specific data

that we utilized in our particular study.
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Q What is the source of the number of residential
permits? A All three that I'm going to iden-

tify is the Department of Labor and Industry, Division of
Plahning‘and Research. 'And, the third source is "Covered
Employment Trghds inhﬂéw Jersey, 1975," by geographical areas
of the State.AvIp‘qddition to those sources, we used studies
Erepafed by the ueQ Jersey Department of Community Affairs

entitled, "Analysis of Low and Moderate Income Housing Need

only entitled, "Statewide  Housing Allocation Plan for New
Jersey: A Preliminary Draft of Public D1scussion.“ dated
November, 1976, and finally, a study prepared by Franklin J.
James, and James W. Hughes, entitled, "Modeling State Growth, "
New Jersey, 1980," which was prepared for the Center for

Urban Policy Research at Rutgers University. These were,

I believe the main sources that we utilized in the particular
study, which then served as the basis for the overall program
that we will describe.

Q I believe my, the next area would be, did you
ascertain existing housing needs in the region?

L Yes. In order to do the study, we first had to deter-
mine what the existing housing need was, and then to deter-
mine what the projected housing need would be, and as part
of the analysis, the methodology that we used, we tried to

eliminate houses which have already been built. 1I'll describe
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»thaﬁ"inférminute, so. that we would ultimately wind up with

a figure that would represent housing need which still has
not been met;j The e#isting housing need essentially rested
uﬁon'the stuéyi agélysis of low and moderate~income housing
need in New Jersey. That study, which was prepared in 1973,
was actually based upon 1970 census data. So, as an initial
basis for determining need, we listed by region each region
and municipality, the existing houéing needs for specific
municipalities.

Q Are those numbers listed in the middle of
page 2 of your report? A Those numbers
specifically are listed on page 2, which represent the sum-
mary of the regions that we identified, and the specific
data is presented in the rear of the report. If anybody is
interested, they can research each and every municipality.
For the five-county region, that is the largest region, a
total of 27,625 housing units were identified as being need-
ed as of 1974, low and moderate-income housing needs.
Morris County totaled 15,209. The Class 3 region,which I
eérlier indicated is similar to the Morris County region,
totaled 13,010 units; and, the last region which represents
the twelve towns was 4,829 units.

Q What was the next step in yﬁur analysis?.

A The next step in the analysis was ¥eally to find

out what had happened im the particular regions since 1970,
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because the reg}ong‘gpemselves showed a specific need as

of the cens;s periéd; We attempted, then,to upgradé hbusing
which had been built, which might qualify as least-cost
housing. vWe're going to be shifting a little bit because the
interpretation by the Courts had shifted as to low income

and moderate income, which really was the language of Mount
Laurel, to least-cost housing, which was the language of
Madison, but we assumed for the purpose of upgrading this
information that any housing that was built in the classi-
fication known as multiple—family housing would qualify,
could be considered as least-cost housing, at least to give
us a parameter as to what had takeﬁ place in the ensuing
seven years since the census had been taken. We then, there-
fore, relied upon the number of building permits issued and
reported by the Department of Labor and Industry for the
period 1970 through 1977, which at the time of this report
was the latest information available, and as a result of that
we, therefore, totaled the amount of housing units which had
been built, as I indicated, as multigle-family‘housing, which
is indicated on the top of page 3 in those five, four regions
again. The five-county region had a total of a little over
9,500 permits issued for multiple-family housing in the five-

year period. Morris County had 5,583; Class 3 region, 5,572;

and the region 4, 361, We note in the report that it does not

the so-called least-cost housing does not necessarily include

A |

- - RS tm o et S e ey
B e S .. . B



o~

- FORM 2046

PENGAD CO.. BAYONNE. N.J. Q7002

10
11
12
13

14

15

16

17

18

19

20

21

22

23

24

25

Kasler-direct 1.67
all_Qf the least?cost‘housing which might_have been‘built.
such as some small lots which might have been developed for
residential purposes and other forms of least-cost housing
which might not have been reported, but--

Q What about mobile homes?
A Would not include mobile homes either. There is no
source that I am familiar with that could report that iﬁfor-
Lnation._unless one goes'to the county to determine in each
and every municipality how many small lots had been issued
or subdivided in an ensuing period or how many permits had
been issued for small lots, which would have been an extra-
ordinarily diffidult, if not impossible, task, and we believe
this would at least represent a reasonable Ballpark figuré
of what has been built in a region, but it is, tends to be a
conservative figure. So, once we then established what the
existing housing need was as of 1970 and then made certain
adjustments as to what had taken place since that period of
time through 1975, we still had to define what the future
housing need was in the region, and--

Q How did you ascertain that?

A We based that particularly on the study that I earlieﬁ
indicated, "Modeling State Growth in New Jersey-1980."
This partiéular source was a study prepared by an independent
agency, that is, Rutgers University, or under the aegis of

two individuals who are in the employ of Rutgers University.
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It was based, it's a study that projected various housing

needs throughout the State of New Jersey, not just sections
of it, was a study based upon projects of eﬁployment as the
key variable for determining the housing. That is, once new
jobs and job shifts were allocated to various parts of the
State, then determination of various housing needs followed.
It was done so in a consistent manner, that is, it was done
uniformily for every county in the State and methodology would
not differ from county to county or{from region to region.
MR. LINDEMAN: One moment, please, Mr.
Kasler. I rise to object, your Honor, to any
testimony on whatever figures may have been
extracted from the "Modeling State Growth"”
report, and I say candidly at the outset, the
purpose of‘ﬁy objection i; essentially the same
as that raised by Mr. Goodrum to Mr. Hobaugh
because Of testimony on the RPA figures. I
would request that some kind of inguiry be
permitted as to the method that the author
has used to ascertain whatever figures they
published. I frankly know nothing about it,
but in any event the objection is the same
objection.
Q Mr. Kasler, would you describe for the Court

the basis of the employment and population figures contained
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in"Modeling State Growth?"

A I could probably go through a three-hour dissertation
basically by reading a substantial amount of methodology that'
contained herein. It was based,as I understand it, on various
projections prepared by the authois based upon statistical
data of the census on Department of Community Affairs,'which
also participated in the study, and other aspects of recog-
nized sources, and it is an accepted document for the purpose
of this type of litigation.

Q- Now, when you say "it's an accepted document, "
are you referring to the book, "Modeling State Growth?"

A Yes, sir.

Q Is that book a document accepted for planning
purposes by professional plannersin estimating future employ-
ment, future housing, and future planning and development
in the region which that document covers?

A I can only speakito myself, because I know, I don't
know of others who may or may not have used it, but I have
used it in other similar types of cases, and it has been
accepted as such.

Q Are you satisfied as a professional planner wit
the sources of the éoPulation and employment information
contained in that book,as recited in the book, and in the
description of its methodology? A Yes, sir.

In fact, I believe that the estimate may be a little bit on

8
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the high side, and I have so advised you of that, but nevef-
theless, I accept the methodology and the results of‘the par-
ticular study because I think‘it‘s as I indicated earlier,
is based upon accepted sources of information and documenta-
tion as being done uniformly. |
Q Now, would you go and continue with-~~. I thin]
you were in the middle of a description as to employment and
population as set forth in"Modeling State Growth," and how
you treated that in your réport.
'MR. LINDEMAN: May I pﬁrsué that in-
quiry, if ;oir Henor please?
THE COURT: Surely.
MR. LINDEMAN: Briefly.
BY MR. LINDEMAN:
Q First, Mr. Kasler, are you going to require

this volume during your testimony should you be permitted to

go forward on it? A I'm not going to use that
per se, no.
Q You state that this volume is one which you

have confidence in, or you have used, you don't know how
many others have ﬁsed it, but that it has been accepted in
certain circumstances, 1'm not sure what. Will you tell us,
please, what you know about the acceptance of the volume?

A This particular study has been utilized by myself in

a case of A v S ban A on Ins and as far as

e e et o TR AT
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I know, was being accepted by the Courts. That case never
came to trial. 1It's used in a--
MR. LINDEMAN: Sorry. Just one moment

please, Mr. Kasler.

Q Did you testify in a court proceeding then?

A The case was dismissed before I gave testimony on it.
Q Okay. Next. What else?

A It was utilized in the matter of Camelot vs. The Board

of Adjustment of BerkeleyHeigqhts, which recently was con-

cluded, which I did testify, and which was accepted by that
Board.

Q What Board was that? | A Board
of Adjustment in Berkeley Heights. |

Q Were the figures that appear in this book
used in the course of your testimony?

A Procedure and methodoldgy in that matter was identi-
cal to the procedure and methodology in this matter.

Q I'm not just referring to that. I'm referring
to the data that's contained in it, for the purpose of mak-
ing projections? A Same data. It's different
for Berkeley Heights than it is for Chester, but, yes, the
data in that document was utilized.

Q So, when you refer to procedure and méthodologb,
you mean the actual facts and figures contained in there as

well; is that right? - A Yes, sir.
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Q". Now, so far as the numbersthat are contained
inAthis text, do you know what the source of them is?
A I indicated earlier that they are based upon what is
probably a model. I would suspect it was probably a cbmputer
of some sort in which much of this information and data was
placed, but the base material upon which it all rests, not
the projections but the base data itsélf, is census informa-
tion,covered employment, similar types of information.
Q. What do you mean by “"covered employment?"
A Employment data reported by the State of New Jefsey

which Mr. Hobaugh had testified to.

I make the same objection again without repeat-
ing entirély that Mr. Goodrum made to Mr.
Hobaugh's téstimony on the use of figures for
his projections based upon the 1970 census and
RPA study to which he referred.

THE COURT: You'll have to refresh my
recollection a little be:ter than that.

MR. LINDEMAN: I'm sorry. Your Honor,
Mr. Goodrum, as I recall, well, the objection--

THE COURT: RPA, talking about the one
that's in Evidence or--

THE WITNESS: The Regional Planning

Association.

iMR. LINDEMAN: Well, if your Honor please,

N
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The Court dld accept the testimony of Mr.

| | 1.73
" MR. LINDEMAN Yes, your Honor; "The
obJectlon was after a very long colloquy, as
I recall it, that we really had no way that we
could test the figures that are contained in

the report itself, that they”are taken\ihiturn

from other sources. The 1970 cenaug;”we -

accept. The other sources we know nothing

about That constltutes some form of double

hearsay S0 that the reliabllity of the document
‘ Mae oy
and. therefore, the testimony. is eomewhat in

’

questlon. Now, Mr. Hobaugh'e testlmony was

accepted but I just think that 1t is lmport—

ant that I make the same objectlon to this |

i

testxmony that wae made at that tlme;ﬁ:\(ﬁ

| MR. FERGUSON: I supoose it would be
appropriate\for me to use the same argument.
Hobaugh. I think there s an addltional reason
why this book ie more acceptable, if that 8
the rlght word, and that is it is produced by
the Rutgers Unlversity Urban Planning Instltute
the sources are the census data and the covered
employment trends along with the other'data
sat forth in the book; the RPA document was

1973, and there was no proof that that RPA

1
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I'm trying to remember specifically what the

S
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document was still held out‘by the RPA as
the projections for which they were being
operated, 1. e. some proof in 1977. But, I

don't think it makes all that much difference.

it goes to the weight of the testimony, and not
to its admissibility.
THE COURT: This RPA is in Evidence,

and I think it's in Mr. Hobaugh's testimony.

difficulty was.  As I recall it, it dealt witg
some of the projection; started in 1973, some
of the information that we didn't know the basi
for it. But, I don't recall it specifically.
It doesn't come back to mind.
| "~ * MR, LINDEMAN: I think it had to do
particularly with P-30 in Evidence.

MR, FERGUSON: I think the problem was
Mr. Hobaugh couldn’'t tell us what they were
basing the projections on. This study, of
course, the data basis is set forth with great
particularity. It's right here. Mr. Lindeman,
of course, is free to cross-examine and do with
it whatever he wants.

THE>COURT: Just a mhute. Let me look

S8
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‘saying with respect to the RPA that he was not

allowed to teatify to?

| 1.75
at my notes. Mr. Hobaugh testified utilizing

Port Authority data, and the RPA data, popu-
lation projections, job projections. Refresh

my recollection, Mr. Lindeman. What are you

" MR, LINDEMAN: He was allowed, your

THE COURT: He was allowed?

MR. LINDEMAN: He was.

THE COURT: What's your objection?

MR. LINDEMAN: The objection is it's
some form of double hearsay not to have the
preparérs of tﬁé textsthemselves, figures,and
we have no way of testingiwhether the data con-
tained in--

THE COURT: Wait a minute. I thought
what you were’saying he was not allowed. If
he was allowed, why can't Mr. Kasler be allowed

MR. LINDEMAN: I have to be fair, your
Honor. I make the objection-~-

THE COURT: Sorry,I misunderstood you.
I thought you were telling me Mr. Hobaﬁgh was

not allowed to testify, and I couldn't remember

anything on that.

et |
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:ﬂ; L. 1 ‘ MR. LINDEMAN: Sorry. your Honor.

T? . 2 o I didn't mean to give that impression.

3 U ~ THE COURT: Let it never be said that
4< v - Justice has an uneven hand, if that's what I'm

k {;f 5 : /‘ S :adminiétering. The ruling will be the aaﬁe.
6 ~ . He will be permitted to testify.
7 MR. LINDEMAN: May I keep this, Mr.

ﬁi 8 Kasler?
9 THE WITNESS: I may have to resort to
10 ‘ that. |

11 MR. LINDEMAN: All right.

12 | By MR. FERGUSON:

""" : ; 13 Q I think, Mr. Kasler, we were getting to the
é % 14 future need in housing. A That's correct.
‘ S 15 Q Will you tell us how you approached that
E 16 gquestion, what you did, and what your results were?
17 i a As I indicated, the study makes projections as to
18

regions of the State of New Jersey as to what their housing

is estimated to be by the year 1980, based upon employment

f{ : 20 projections for those same areas., The regions projected in

21 llthe study were not identical to the regions that we were

22 dealing with. For example, I believe Morris County was in-

23 cluded with several other counties as to their, as to an over-

24 all projection., I believe there were three or four counties

25 grouped together with Morris County, 80 in order to determine
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Qhat~progbftion‘uorris County would be of this projected
area, we haa to deteimihe a proportionate relationship betwee:
thq#e specifi¢»numbers. We—;

Q Did you do that? A We did
that on the basis of knowing what the population currently
in the specific region or sub-region was relative to the
projection region identified in the 1980 New Jersey study, ang
on the basis of that proportionate development. we allocated,
then that number of housin§ units were being projected to
each one of our four regions.

Q Did you make those projections?
A ~ Yes, on the basis of that allocation, of that pro-.
portionate development as indicated on page 5, a 1980 pro-
jected multiple—family housing need<was determined for the
five-cbunty region, Morris County region, Class 4 region,
Class 3 region. For the five-county regions, the number was
21,436 units:; for Morris County, it was 13,399; for the Class
3 region, 13,010;and for the Class 4 region, 4,829. I must
note for the Court that the projections being offered in this
particular study were for multiple-~family housing and, again,
we translated multiple~family housing, being at least one
form of least-cost housing, perhaps a substantial component
of it, would not necessarily be addressed to small lots; one-
family housing which obviously would not cohstitute multiple

housing, or mobile home hodusing, which doesn't constitute

ST
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mﬁitiéle'housinQ: We felt it was a reasonable parameter for
determining what future housing needs were needed, being
projected now for the regions. So, in summation, when one
takes the existing housing need which is indicated on page S
in the first column, and add the projected housing need for,
up to 1980, one then has a total number of housing units
projected for 1980; that is, existing plus projected, and
for the five-county region, it was 49,061 housing units;
for Morris County, it was 28,608 units; for the Class 3
region, 28,060; and for the Class 4 region, 10,165 units,
subtracting out the amount of multiple-family housing that had
been built at least from 1970 to 1975, leaves a residual 1980
housing need of 39,526 units for the five-county region;
23,025 housing units for Morris County:; 22,488 units for the
Class 3 region: 9,804 for the Class 4 region. That's not to
say that that will be the absolute number because, obviously,
between 1975 and 1980, some additional housing will likely
be built, but at least, again, it will define roughly what
the housing needs are anticipated by the year 1980.

Q Would you tell us why you believe the year
1980 is an appropriate one to use for the purpose of your
study? A As a practical matter, the study only
ended with the year 1980, but, again, it's a target yvear,
approximately six years since the adoption of the original

master plan which was done in 1974, and if one reads the Land
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Use Act, it_requires‘a continual review and update every

six years on the part of municipalities to insﬁre that the
plans and the ordinances implementing those plans are current
and relevant, so that this would at least allow the township
the ability to know that on the basis of what we started to
do in 1974 that this is roughly what the target year should
be by virtue of those plans. That's not to say that 1980

is ideal in the circumstances because of the fact that we're
approaching 1980 already, but within a reasonable time period
I think it represents a reasonable basis for the future. In
other words, a 1980 target period would probably be beyond
the scope of any kind of housing analysis as to what is
realistically happening in the State, and 1980, 1982, would
probably repreéent a good horizon period from which to work
from.

Q You indicated briefly that you thought the
empldyment population projections éﬁntained in the book,
"Modeling State Growth,"” might be a little high. Will you
tell us what you meant by that?

A The difficulty with using census information that goes
back to 1970 is obviously, it becomes out of date within a
few years. That would likely be true in a number of instances
of other sources such as RPA and Port Authority, which was

based on census.material and other sources. But by using,--

THE WITNESS: Sorry, could she read it
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back? I lost my train of thought.
(REPORTER COMPLIES. )
THE WITNESS: Thank you.

A The material published by the State of New Jersey
under covered employment is perhaps one of the most accurate
measures’of actual number of jobs being held in a geographic
area. It is reported by employers to the Department of Labor
and Industry periodically, and covers almost all classes of
employment. There are some exceptions, and in some instances,
particularly where there's State employment, which is not
ﬁnder covered employment aspects, it might not be applicable,
but under most circumstances, it is a very realistic measure
of how much employment is in a municipality or geographic
area. So, therefore, if we have a projection on employment
in particular for an intervening year between census years,
this is one measure of determining how close that projection
actually comes, and we, in fact,--

Q Did you make that analysis and comparison?
A We made some analysis earliexr as to the projections
in the James and Hughes publication, and determined that
approximately, that the projections appeared to be about seven
or eight per cent overstated as to employment for the most
recent year that we had, which was 1975,
Q Can you tell the Court why you believe the

projections, in fact, did come in high? What had happened
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to make reality turn out less than the projection?

A The economy, both in the State and in the country as
a whole, has been in a recession. It has been more parti-
cularly acute in New Jersey than it has been for the country
as a whole, and there has been either a completé halt in the
amount in new job formations or actual decline in the number
of jobs in the State which has really taken hold in the last
two to three years, The 1973 study by Hughes and James, which
essentially was based upon earlier data of '70, '71, and so
on, didn't anticipate this as did many other sources, and as
a result we have had two recessions, and substantial unenp loy-
ment in the State right now, and, therefore, what Hughes and
James are probably saying is probably still realistic, but
instead of it being on target for 1980, it might be on target
for 1980, '82, something of that magnitude.

Q Had there been any change in the patterns of
population growth or population migration that have occurred
since the census data of 1970, and which the James study is
based on? A There continues to be development
in Morris County. In other words, continues to be growth
and development in the region. What has taken place is that
the rate of growth has declined substantially. That, again,
gs measured in '74 and '75, in particular major recessions
in the home building industry, had nothing to do with zoning,

had nothing to do with mahy other areas basically related to
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the overall economy. There is some evidence that at least
this part of the State is starting to increase again in terms
of development patterns, but it certainly has not reachgd the
proéortions that existed in the early 1970'3.

Q Now, once you calculated the housing needs,
what did you do next? A Well, we then had
a basis of an overall need for the region. The next question
really dealt with how do you allocate it to fhe community or
the individual municipality involved? And, it was on the
basis of the three parameters that I had earlier described
that we determined a proportionate or a fair-share module.

Q Will you explain what you mean by that?

A The reason why most communities exist is because there
are jobs there. That is,historically people live in a place
because it's close to where they work. In the 17th and 18th
centuries, many times you worked and lived in the same house.
Ag transportation patterns changed, the work and home pattern
also started to adjust, and today we live in a society that
is highly mobile, but nevertheless is still related to the
location of the house for most forms of livelihood. There-
fore, employment, we felt, was probably the mogt significant
criteria upon which to base an allocation formula. We recog-
nize, however, that other factors are also important in that
determination, and ultimately the allocation will really weigh

heavily on how much weiglit you put to each criteria, but we
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do provide an input for numbers of people residing in a
community. Obviously, if you have a town of 10,000 people,
the need, all other things being equal, the need would be

greater in a town of 10,000 than 1,000, so that population

Lastly, the amount of vacant land. Obviously, a
community in which there's very little vacant land, although
there might be a need in that municipality, may not be able
to provide it,whereas in certain communities where there is
more vacant land, atbleast the propensity to build some hous-
ing would exist there as well. We took the three criteria,
We summed up the amount of employment for the region by muni-
cipality. We summed up the amount of population in each
anicipality. and‘we summed up the amount of vacant land.

In the case of population, we utilized population estimates
for the State of New Jersey; which is published by the New
Jersey Department of Labor and Industry, dated December 15th
of 1975. We utilized that source because it represents the
official State estimate. It is the procedure that is utilized
in those estimates, uniformly applied across the State, and,
again, they're recognized sources for that type of estimate.
That's not to say that they are any more accurate or less
accurate than perhaps the County Planning Agency or other
sources, but at least for the sake of uniformity because we're

crossing county lines, we say that the source was identical.
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We utilize covered employment in the same fashion ihat it

was being reported by Labor and Industry, and is a recognized
source of actual information. Lastly, we used vacant land
data prepared by the Department of Community Affairs in the
year 1976 study which is the only known source that I know of
that describes vacant land throughout’the entire Stéte.

Q What is the definition of vacant land in that
study, if you can recall?

A I don't know that I can recall. I'm not sure that
it's specifically identified. But, I will check.

MR. FERGUSON: Withdraw the question.
It's not important.

THE WITNESSs So that from the point
of view of those specific characteristics, we
then determinevwhat proportion . Chester was
of the regions that she was specifically
»associated with,.

Q | Are those figures contained at Table 2 and
page 6?2 A Yes, they are. Specifically on
the basis of employment, Chester constitutes .28 per cent
of the five-county region as to employment. That is less
than one per cent. That's almost three tenths of a per cent.
When it's related to the Morris County region, it constitutes
slightly less than one-half per cent, .467 per cent. When

related to the Class 3 region, almost the identical number,




. FORM 2046

PENGAD CO.. BAYONNE. N.J. 07002

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Kasler-direct ‘ - ‘_ o }1.85
.46, and when related to the twelve towns, or the Class 4
region, less than one per cent, again .938. The numbers in
thevsecond column constitute, if you use just employment as
the basis of the region, what would Chester's fair share be?
On the basis of .28 per ceﬁt of employment of the five-county
region, that would translate into 111 housing units. That is
.28 times the 39,000 and some-odd housing units.

Q Is that multiple«family housing units?

A That would constitute what I would define as least-
cost housing.

Q In your study that-- A Basic
ally translated from multiple-family housing. The number of
housing units for Morris County would be 108. The number of
housing units for the Class 3 region would be 105, and the
number of housing units for the four-town, twelve town region
would be 92, which I would note are relatiQely close numbers
when you speak of a range of figures'for housing purposes.
That is to say, it is almost implicit in that the.region
doesn't matter, no mater what the region is on the basis of
employment, you could say reasonably 100 to 110 hbusing units
would be a need. When one goes through the same analysis for
population, the numbers increase somewhat. For the five-
county region, Chester's proportionate share is .675 per cent
Morris County, 1.1l per cent:; part of the Class 4 region, 3.1

per cent; Class 3 regionis also l.1 per cent. When trans-

L
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lating those figures into housing units just on the basis :
of popul&tion for the five-county region, you get 267 units;
for the Mor#is County region, 257 units; for the Class 3 regid
255 units; and for the Class 4 region, 304 units.
MR. LINDEMAN: ‘One moment, Mr. Kasler.
Your Honor, I anticipate this document will be
offe:ed~into Evidence; and I dare say, while
I mayvmake some minor objection, it will be
’admitted for what it says. I wonder if we
might not spare the record as to these and
many, many other figures to which the witness
will refer, that we just refer to them.
THE COURT: It's not in Evidence vet.
MR. FERGUSON: Well, why don't I move
that into Evidence, and perhaps that can-~
that can save a little time.
THE COURT: All righﬁ. Then it can be
moved into Evidence. It will be D-19 in
Evidence.
(D~19, report, was received and marked
into Evidence.)
MR. FERGUSON: I assume that goes for
the map also.
MR. LINDEMAN: I have no objection.

THE COURT: All right. The map, too.

n,
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D~20 in Evidence.
(D-20, map, was received and marked
into Evidence.)

‘Q‘ Mr. Kasler, without going through each and ever
number 6f your table on page 6, do you have a comment about
the number of housing units, when determined on the popu-
lation basis? A Yes. For the three regions that
I indicated eailier, I believe still to be valid there's a
range between 255 and 267. If you base it on the twelve-
town region, it's 304, but,again, reasonably close numbers
in terms of irrespective of the region itself.

Q I would ask you the same question with respect

to the analysis using vacant land only.

A Vacant land only gives a much larger number of units.
Q Will you tell us why?
A Because the township does have a substantial amount

of undeveloped land still as part of the overall regions.

In fact, the Supreme Court, in the Madison case, speaks to
the fact that under allocation types of formula, there has to
be some type of consideration to vacant land. The numbers
herein apply, 1,087 at one extreme to over 1,800 for the
twelve-town region at the opposite extreme. One excludes
that there's still a reasonable relationship among the three

regions as to the number.

Q Except for the Class 3 region--strike that.

Y
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Except for the Class 4 region, the twelve towns, is it your

éohcluéibﬁithat theudqfinition of the region for the purpose

of makihg'a houéing analysis is largely irrelevant?

Q- . Now, d4id you make an allocation formula to
determine what you think Chester Township's share of the
housing need should be? A | I‘didn't make a
formula per se, but I assumed that really the amount of
housing ultimately required for Chester wonld really $e
determined or weighed upon how much emphasis you put on each
one of these three factors. So, I took a broad parameter of
weighting factors. That is, "A", "B®, "C", and "D" would
represent different sets of circumstances. For example,
under "A" I would assume whatever formula was utilized that
employment would be given 80 per cent of the total weight,
and population would be given 10 per cent, and vacant land
would be given 10 per cent. This ocbviously would be some-
thing that would be weighed heavily, employmenﬁ. which may
be valid, may not be valid. That's the thing that's being
tested, I believe, before the Court. A second set of cir-
cumstances wouldn't weigh.that heavily upon employment. It
would give only 60 per cent to employment, say 30 per cent
to population, and only 10 per cent to vacant land. A third
condition would be to give even less weight to employment,

50 per cent, and weigh: "25 per cent equally to employment

)
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and v§c§ntflagd;gand:under the last set of circumstahces,
§£y £ﬂa; gﬁﬁidjﬁéﬁt; p$pﬁ1ation and vacant iandAére equaily
wéiéhted.: That is one third to each one of those three
factors, and as a result of that multiplying out, what were
the housing numbers indicated previously, one could come up
with what would then amount of a fairfshare housing allo-
cation.

Q Did you apply those four sets of circumstances
to your calculations earlier and arrive at a set of figures
under each set of circumstances? A Yes, sir.

MR. LINDEMAN: If your Honor please,
before the witness actually testifies to that,
may I have a brief voir dire on the Table 3,
Chester Township's allocation formula?

MR. FERGUSON: I do think that's in the
nature of cross-examination.

MR, LINDEMAN: The purpose of my objec~-
tion is that it seems to me that the testimony
is really irrelevant, based upon what I would
expect . to extract on the voir dire. I would
object to his testifying as to what these
figures will be.

THE COURT: Why don't we keep it in an
orderly fashion. Let's deal with it on cross-

examination.

B L
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MR. LINDEMAN: All right. 1I'm sorry.
Q Did you calculate what Chester Township's

share would be under each of the sets of circumstances you

described? A Yes, sir, I did.
Q Are they shown on Table 4 and page 82
A Yes, sir. They are.
Q Now, Mr. Kasler, do you have an opinion as to

which of the sets of circumstances, "A", "B", "C", or "D"
about which you testified, is the single most appropriate set
of circumstances to use whenvanalysing what Chester Township's
share of that regional housing need should be?
A In my opinion, either "A" or "B"” would constitute
a reasonable basis for fair-share housing Allocation.

Q What about "C" and "D"?
A “"C" really prescribes a substantial amount of weight-
ing to vacant land, and only indicates that perhaps a half of
the total weighting would be due to employment. I personally
believe employment is a most significant factor than that,
and “D" for the same reason, it even dilutes employment even
further, and prescribes even more weight to vacant land per
se, "A" and "B" say somewhere between 60 and 80 per cent of
the reason why housing is needed in a particular location is
due to employment, and in my judgment that is proper and
reasonable, and that whether you weight population as to 10

per cent or 30 per cent, “really isn't that significant. The
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vacant land aspect is not a reason for housing, but a result
of that. Ybu must have it to.build, but not nécessarily have
it. For example, land in the middle of Texas, although vacant
may be 50 miles from Houston, might have absolutely no demand
need because there is no need for it. The.fact that it exist1
doesn't speak to the -fact there'’s a housing need in that
general location. The same could be held here that there is
scme relationship to vacant lang, but’it is not a msignificant
one.

Q- Have you reached any conclusion with respect
to whether zoning ordinance 76-12 with a limitation of 300
mﬁltirfamily housing units has satisfied or attempts to meet
or satisfy the regional share of housing need which you have
calculated for Chester Township?

MR. LINDEMAN: I object, your Honor. I
think that really is not an expert province,
but it's rather the province.of the Court.

THE COURT: Isn't that an ultimate con-
clusion?

MR, FERGUSON: Your Honor, it's a con-
clusion which this planner is competent to
make. It is part of the ultimate conclusion,
but I think the very nature of expert testimony
is that it can give the Court aid in making

that ultimate conclusion. He's done the cal-
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¢ § . . 1 culation. He's now comparing it with the
| 2 zoning ordinance of 76~12, and giving you his
ﬁﬁ 3 qpinioﬁ as to whether that; whe?e that zoning
zi; 4 ordinance fits into the regional housing need,
{Qﬁ 5 and that after all is what this case is all
6 about, and the Holmdel case tells us that the
7 Court should have the benefit of the planner's
8 testimony‘on that issue. |
? THE COURT: The Holmdel case?
. 10 . MR. FERGUSON: Yes. That was where the
g 1 Appellate Division really didn't criticize the
é 12 trial court, Judge Lane ih Monmouth County,
i 13 didn't criticize hin, bu£ it did indicate it
§ 1 wished it had had more exploration of the
g 15 ultimate issues by thé planners. Out of a
: 16 total transcript of many hundreds of pages,
17 there were six pages by one planner, twelve
18 pages by another.
19 MR. LINDEMAN: 1I’ll withdraw the objec-
20 tion. It's not important enough.
?1 THE COURT: I was just going to say I'll
‘ 22 spend more time ruling on it--
2 MR. LINDEMAN: Sorry.
2 THE COURT: All right. Go ahead.
% A Within the gener§1 scope of the ordinance, I believe
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that the number 300 to be a reasonable number. On the basis
of my analysis under the hypothesis.of "A" or "B" relative to
the three regions, the five-county region, Morris County
region, Class 3 region, all indicate a housing need of less
than 300 housing units.

Q As of what time does that speak in your opin-
ion? A This analysis ié prﬁjected to the
year 1980. So, it would include existin§ need, plus some

future need.

Q- You are familiar with the master plan of
Chester Township? A Yes, sir.

Q Document P-12(A) in Evidence. Do you have a
copy of it? A I probably do.

Q Mr. Kasler, from the master plan were you able

to determine what the master plan projected as a, as the
township's share of a housing need? A I
think it should be understood that I participated in the mastér
plan to some extent, particularly relative to the housing
issue. There will be others who will speak before the Court
who also participated in the development of the master plan,
but as a firm and individually we were keenly aware of the
housing issues that were taking place during that era of the
early 1970's. This plan attempted to address the issues of
housing and environmént. and to establish a compatible re-

lationship between the two; that is, that housing was an
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important fundamental factor to the mastér plan as were:the
environmehtal agpects of it, as well, and the two could live
simultaneously with one another if properly done. The master
plan speaks to the, to a number of p:ojected housing units
being anticipated during the life of the master plan at that
point in time.

Q What is that number, and on what page of the
master plan do you find it? A That number appear#
on page 10, under the caption heading, 'Hoﬁsing,“ and it is
indicated as the very last sentence under “Housing,"” and it
states, and I quotg, “A futur§ housing need of about 650
rental units is estimated, " unguote.

Q Would you tell us what the term "rental units,"
as used in that master plan includes?

MR. LINDEMAN: I object;:your Honor.
I don'ﬁ think that the witness is quaiified.
competent or qualified to teatify-as.to what
that includes unless there is'some actual
definition in it, in the document itself, fhe
witness would have to be testifying to the
thought processes of the péople who adopted it,
and I think he is not really qualifiéd.on that
point.

MR. FERGUSON: Well, Mr.~-~. Let me

examine the witness further, your Honor.
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Q ' Mr.,Kasier, were you responsible for any par~
ticular portions ofﬂfhis~master plan? | |
A prhysicallyrdid,not write the master plan, so that
I can't ascribe any one sentence or paragraph in the report
to something which I personally penned.‘
Q Did you prepare the base data and give the
Planning Board who wrote the master plan the data on which
they placed the master plan? S A That's not
to say there were others in the firm Wﬁo. in fact, wrote the
plan, one being Mr. Tory Hultgren, H-u-l-t-g-r-e-n, and X
believe he will testify at a subsequent date.

Q Let.me ask you, do you know of your own know-
ledge what the term, "650 rental units," as used on page 10
refers to? ;f so, first tell us what your knowledge is.
A Discussions thgt we had with the Boérd were primarily
being directed to apartment-type housing, but that did not
preclude the possibility of other forms of housing being used,
and I would view the expression, “rental housing,” to be a
broad unit representing either apartment rentals or even
perhaps townhouse type of multiple-family housing, which might
be rented or sold because there were various discussions with
the Board during that period of time as to posgible zoning
to implement this as to how it would be accomplished, and we
did not just discuss apartments in a very narrow limitation

that this would suggest.”
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Q Rental apartment? » A Just rental
apartments. It was not the sole area that was being dis-
cussed. It was a broader avenue of discussion, including
townhouses, comparible types of higher density housing. I
think that would probably be a fairer statement aé to what the
projection was being directed to.

Q Do you have an opinion, withdraw that. Have
you examined the difference in the number 650 and the differ-
ence in the 300 limitation in total multi-family housing
units in the zoning ordinance, and can you give us an explana-
tion of the relationship bétween the figure 300 and the
figure 6507 : A Certainly. The master plan is
a policy document for the municipality. 2As such, it defines
various factors of known information, community goals, and
ultimately future plans and policies that the plans are based
upon. In the implementation of this document, it is not
necessarily so that one implements every aspect'Of the master
plan at one time. Rather, it is within the realm of the
master plan that segments of the plan can be adopted initially
and other aspects implemented at a later date. This is analo-
gous to something that is known as phase growth planning, or
time phase planning. That is to say, that the master plan,
until the new Land Use Law, had really a longer duration in
terms of its overall comprehensiveness and policy aspects,

and to zone everything récommended in the master plan immedi-~
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ately would‘probably be foolhardy and siily because it

probably could not all be accomplished once iﬁ was implémgnt?
ed so that the plan, the zoning ordinance to the extent that
it is establishing a number of units is-implementing the
master plan in a stage which ig a logical progression, and
that is to say in three, four, five years weré the 300 units
or allocations built, then the community:would have the re-

gsponsibility to reassess their position relative to the next

five’ or six years, which is a concept that is now embodied

in the Mﬁnicipal Land Use Law, and the towns must review
their plans every six Years. So, it's totally consistent.
MR. LINDEMAN: Pardon me, Miss Di-
Benedetto, mark that answer please.
THE COURT: The ordinance is consistent
with the master plan?
MR. FERGUSON: Limited by my question
which was the 300 limitatioﬁ. and the 650
projection over the life of ﬁhe master plan,
I think is wha£ the witness was referring to.
THE COURT: I understand the frame-
work of the question.
MR. FERGUSON: Your Honor, I think I
have a few more questions on other areas. It
probably wduld be an appropriate time to break

for lunch,

e ]
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'THE COURT: '»Fi./r}xye’,."” 2 o
‘MR, LINDEMAN: Off the record about
scheduling for a momen£, if I may. Mavaa?
THE COURT: Today we go to four o'clock
MR. LINDEMAN: That was my question;
I wonde:edbif I could have qnarter to four
today.
- THE COURT: I don't have ;ﬁy probiam
with a guarter to four. Ali tight. Fine.
‘«(LUNCHEON RECESS IS OBSERVED.)
MR, FERGUSON: At this point, your
Honor, I would interrupt Mr. Kasler to go
with two others. We sént two people to get
some maps, and they will be back in five
minutes, and I will be ready for the other--
THE COURT: Okay.

MR. FERGUSON: Mr. Bruce Ellis.

BRUCE ELLTLIS, sworn.

DIRECT EXAMINATION BY MR. FERGUSON:

Q Mr. Ellis, where do you reside?
A Gladstone--
MR, FERGUSON: You have to talk louder
so the Court and the reporter can hear you.
A 57 Mendham Road, Gladstone, New Jersey.
Q What is your occupation?
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A I'm an aguatic bidlogist.

Q Do you have a degree? A Yes.

Q From where? - A Rutgers.

Q - What year? A 173,

Q In wh;t‘field? A Agricultura
Science.

Q What is that degree, a B.A.?

A B. S.

Q By whom are you employed?
A Jason M. Cortell & Associates.

MR. FERGUSON: I should interrupt and
state that the purpose of this witness is to
mark for identification and qualify a docu-
ment, a water quality sampling study performed
by Jason M. Cortell & Assgsociates, which will
be the Sasis of another witness' testimony.

THE COURT: Okay.

Q Mr. Ellis, in what capacity are you employed
by Jason M. Cortell & Associates? A An aquatic
biologist.

Q At my request, did you bring with you today a
document ? A Yes, sir.

Q Will you refer to that document and tell us
what it is? A It's a water guality study of,

initiated for Richérd GdBdenough. He's a consultant in

1.99
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Pottersville, and he was contracted by Peapack-Gladstone. -

;g

Qi -j'TﬁatiS ?hq town of Peapack-Gladstone?
A The borough.
’Q ‘ Will you tell us what the document is and

what'itkcdnﬁaiﬁé?{' .
MR. FERGUSON: 1I'l]l state for the
record the title of it is, “Water Quality and
Aquatic Biology Report:” Peapack Broék and
Its Tributarie;. Peapaék-slaastone. New Jersey.
Dated Januaiy, 1977." |

Q Will you tell us what the feport is and briefly
what it contains? A This report, it's a water
quality study for five sampling stations in the Peapack Brook,
and its tributaries. Sampling was for chemical parameters as
well as biological.

Q And, will you briefly tell the Court what
water sampling entails, and what procedures in general were
used to get the data to prepare that repbrt?» |
A The chemical parameters were collected in the stream
and they were, the general chemistry was collected in a gallon
jug and the bacteriological work was collected in a sterile
plastic bottle.

Q .And, were the samples analyzed by your firm?
A Yes.

o) Will you tell us, did your firm use any standaxd
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methodology or sampling requirements in the trade or indus-

try to collect and analyze the samples?
A The samples were analyzed using “Standard Methods

for Waste, for Water and Waste Water Examination."

Q And, is that a publication?
A Yes.

Q | Is it referred to in the bibliography attached
to that report? A Yes.

Q Who are the authors?

A Taris,and it’s published by the American Public Healtl]
Association..

Q Were those samples and the evaluations thereof
made by your firm pursuant to your engagement by Mr. Goodenol
for the Borough of Peapack-Gladstone? A Yes.

Q Will you give us the time frame, when did the

sampling commence and when did it end?
A The sampling was on three dates, October, excuse me.
April, September, November, '76.

Q And, were the, withdraw that. Does that
report reflect the results of your sampling and your firm's
evaluation of those samplings? A Yes.

MR. FERGUSON: 1I'd like to mark this
for Identification. I will at the appropriate
time move its introduction into Evidence.

THE COURT: It will be marked D-21

agh
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" preparation of D-21 for Identification?

for Idéntification.
(D-21, report, was received and marked
for Identification.)
CROSS5~-EXAMINATION BY MR. LINDEMAN:

Q Mr. Ellis. what was your participation in the

A I collected the micro-invertebrates and the water for
analysis. I also was involved with the interpretation of

the data. '

Q The interpretation of the data?
A Yes,

Q Are there conclusions that are drawn in this
report? A Conclusions just based on

stream conditions at that time.

Q Could you tell us where those conclusions are?
A In the summary of page 5.
Q And, you say they're basad upon the extreme

conditions at the time:; is that what you said?

A ‘ The data and evaluation of data were based on the

collection at the time it was emptied.

MR. FERGUSON: I think the word was
stream, and not extreme.

MR. LINDEMAN: I'm sorry.

THE COURT: Off the record. I thought

you said extreme, but I thought maybe I didn't







