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SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-MERCER COUNTY

DOCKET RO. L-51177-80 & L-06433-B3

CENTEX HOMES OFP NEW JERSEY, INC., 2 3
corporation of the State of KNevada,

Plaintiff,
v.
THE MAYOR AND COUNCIL OF THE TOWNSHIP
OF EAST WINDSOR, a Municipal corporation,
THE PLANNING BOARD OF THE TOWNSHIF OF :

EAST WINDSOR, et al.; and THE EAST
WINDSOR MUNICIPAL UTILITIES AUTHORITY,

Defendants. ¢
and

CENTEX HOMES OF NEW JERSEY, INC., 2 :
corporation of the State of Nevada,

*e

Plaintiff,

Ve

THE MAYOR AND COUNCIL OF THE TOWNSHEIF
OF EAST WINDSOR, a Municipal corporation,
andﬁTHE PLANNING BOARD OF THE TOWNSHIP
OF EAST WINDSOR, H

-

Defendants.

. I N A AT S S SO W . S - o -

STENOGRAPHIC TRANSCRIPT OF
COUNSELS ' ARGUMENT AND JUDGE"S DECISION

Date: May 13,1983

Place: Mercer County Courthopse

Trenton, New Jersey
BEFORE: ‘

HONORABLE PAUL G. LEVY

- TRANSCRIPT ORDERED BY:
PRANK J. PETRINO, ES,.

V-
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APPEARANCES:

MESSRS, STERNS, HERBERT & WEINROTH,
By: Frank J. Petrino, Esg., and Joel Sterns, Esg.,
Attorneys for Plaintiff,

MICHREL A, PANE, ES;.,
Attorney for Dafendant, The Mayor
and Council of theTownship of East Windsor.

- MESSRS. SCHWARTZ, TOBIA & STANZIALE,
By: Gary S. Rosensweig, Esq.,
Attorneys for Defendant, The Planning Board of
the Township of East Windsor.

MESSRS. GOLDSHORE & WOLF,

By: Lewis Goldshore, Eaqg.,

Attorney for Defendant East Windsor Municipal
Utilities Authority.

ANNE C, NEMETH, C.S.R.
OFFICIAL COURT REPORTERS
MERCER COUNTY COURTHOUSE
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THE COURT: Well, you better put your appearances
on the record, so we can get a scorecard.

MR. STERNS: Joel H. Sterns and Frank J. Petrinc
appearing on behalf of the plaintiff.

MR. ROSENSWEIG: Garys S. Rosenswelg on behalf of
the Planning Board.

MR, PANE: Michael Pane for the Township of
East Windsor.

MR. GOLDSHORE: Lewils Goldshore for the Zsast
Windsor Municipal Utllities Authority.

MR. HUTIT: Stewart Butt for the New Jersesy Builld-
ers Association.

THE COURT: Alright, Mr. Hutt, you want to tell re
why you should be able to intervene.

MR. HUTT: As I said in my moving papers, 1 repre-
sent the New Jersey Builders Association, a group of,
approximately, 2000 members who are interested on the
legal question as to whether or not TDR is authorized
under the Municipal Iand Use lLaw. We have members who
own land in the township and cother townships that have
proposed TDR, and the outcome of this case would vital-
ly effect our interests.

THE COURT: What is it that you add to the case
that the plaintiffs haven't already covered?

MR. HUTT: Just the view as to the legislative
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3
history and, solely, for the issue as to whether or
not TDR is an ultra vires act of municipalities, not
any of the issues of this particular TDR ordinance or
any other allegations or motions in the complaint;

THE COURT: One of their major points is TDR is
not an authorized concept.

MR. HUTT: I unders®nd that, your Honor. Ve're
Just here to try and help enlighten the court as to
our knowledge of the issues.

THE COURT: Well, alright, anybody want to oppose
that besides me? No?

Alright, is there anything plaintiff wants tc say
about that?

MR. STERNS: No, your Honor,.

THE COURT: I think, frankly, that that motion to
intervene should be denied. i have read your brief,
but the brief on the merits, frankly, adds nothing to
the resolution of the matter as far as I can tell,

I believe that everthing that you've covered in your
brief has been amply covered by the plaintiffs, and

to bring in another party wcoculd Just complicate matters
and require for you to be a part of the matter as it
works its way up through the Appellate Division and

the Supreme Court. I think that enough is ehough.

MR. HUTT: Your Honor, we're not asking to inter-
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vene. We're only asking for -- we don't expect to
participate in any trisl or in any proceeding.

THE COURT: I read it as & motion to intervene
a8s Amicus Curiae, but under Rule liis-Q -

MR, BUTT: But not as & party; jour Honor.

THE COURT: But that still puts you into the case.

I think the motion should be denied, ani I will deny
it.

There 18, also, a motion to Intervens z: Zulcus
Curlae by the New Jersey Association of Professional
Planners. I received a letter from Thomes Koruwen,
attorney for this organization, dated April 7, 1983
indicating that moving papers would be filed. They
never filed. Therefore, that motion is denied.

¥hy don't I let you proceed. We have several
motions to cover. We have plaintiff's motion for
sunmery Judgment on Count I of the compleint.

MR. ROSENSWEIG: Your Honor, excuse me. I do
have & copy of Mr, Normen's notice of motion.

THE COURT: I don't have that, let alone & brief
and, therefore, the motion is denied. He's not even
here.

Okay, first, we have plaintiff's motion for
summary Judgment on Count 1 of the complaint in the

latest sction, Docket L-6433-83. Defendant's cros:z-
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5
motion for summary Jjudgment on the same. Defendant's
motionvfor summary Jjudgment on Counts 2 and 9, Plain-
tiff's cross-motion for summary Judgment on Count Z,
Iet's cover those first. Then get;ﬁo‘derendant's Mo~

tion to consolidate the two actions. Then the defen-

dant's motion to flle an amended answer and countercleis

in the first case, as well as plaintiff's moticn to

dismiss counterclaims filed in the 1983 case. After

i [N S A
YIB WGualy QI

that, the Municipal Utilities Authcority
sunmary Jjudgment in the first action, end, finelly,
plaintiff'e motion to extend discovery to Septemter

9.

So, I'11 hear from the plaintiffs first on tiese
four motions dealing with the 1983 action on summary
Judgment from every side.

MK. STERNS: Thank you, your Honor. If it please

the court, most respecifully, the issue beiors wvou i

0

a legal 1ssue and one which we trust has been briefed
thoroughly and adequately and which, obviocusly, your
Honor has devoted much attention to already. So, 1
would prefer to be very dbrief and to respectfully re-
queat opportunity for rebuttal if that should be neces-
sary.

With regard to the basic legal issue, it is quite

simple, whether there is sufficient authoriztion, ex-
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pressed or implied, for the defendant Township to have
enacted a TDR ordinance. As I indiceted, the brief
goes extensively intc that and into the legislative
history, and I would only wicsh to aéd, by way of
emphasis, certain facts, and that is thet it i{s clesr
that the legislature did not feel that TDR adopted this
type of authorization, or i1f it did, there would not |
have been the repeated efforts to pass similer legis-
lation, &1l of which have felled, T think it !s & felr
reading of the transcripts, which are included in our
briefs and reply briefs of the defendant Municipality's
point of view, that it did not have the authority to
do this, bvecause if 1t did, 1t woculd not have, in other
context, such as the Agricultual Development Act, been
before the legislature saying we need this type of
authority. I think it's a fair reading of the Munici-
pality's actions, than of the legislasture's acticne,
that the Municipality seid, we can xell afford to take
this chance, Time 18 on our side. 1If we're wrong,
we're wrong, but we will not have suffered anything

and we will have saved some time. I, réspectfully,
‘point that out to your Honor and bring it tc your
attention because if you shouX find -~ and &s I've
indicated, I think, we will rely on the brief -- if

you shouid find that this is an ultra vires ect and
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7
if you should find that it should be struck down, then

you are faced with the question of severability and

the question of remedy, and this is, really, where I
would like most fervently to address the court, because
I think this case, comes closest in the case of Mount
Laurel II decision.

One of the main thrusts as I read that Mount lLaurel

II decision 1s to cut through to the bare bones and to
essentials of what are at issue between the various
plaintiffs who will come up against municipal zoning
ordinances and other actions, which tend to deter the
development of a municipality. In that context, the
Supreme Court had the opportunity -- aﬁd I refer to

page 172, to deal with, in effect, ultra vires, in

the case of Kruvant v. Mayor and Council of Cedar Grove

The court said at page 172 of Mount laurel II, "depend-

ing upon the circumstances, a time must come when the
courts will cease to defer in the conventional manner
to municipal action. In Kruvant, we refused toc consid-
er the most recently adopted municipel ordinance; here

we refuse --" going back to Mount laurel -- "to accord

presumptive validity to Mount laurel's revised ordinance.
Now, the question of delay, the question of pre-
sumption of validity of municipal ordinance must give

way to the overriding need that are expressed by Mount
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matter, but it 1s clear how long these matters have

8

Jaurel, and we're not in the substantive due procezs,

I, respectfully, recognite the fact issues of this

been pending, and it is clear and 1;/13 on the record
how many building permits a year ar§ being iseued by
East ¥Windscr Township, and I think that's on the record|

It is clear thet Esst Windsor Township is within
the State development guide plan, and, therefore, in
desaling with this issue, one must trer loo™ sa-ondly
et where will we be, should the court find thet the
ordinance with regerd to TDR is ultra vires. We most
respectfully suggest that it is not severatle, and that
there would, therefore, bhe nothing of merit or substanc$,
which would be survived in East ¥Windsor,

THE COURT: You mean that if this ordinance, 190Z-
16, in its entirety isg struck down, that there's nothing
left in East Windsor?

MR, STERNS: ©No. Ko, of course, something would,
of course, have 1o be constructed. We're saying that
the ordinance of which the TDR is a part, should ean?
would become moot, and that the court would be faced
with two alternatives or should be faced with two al-
ternatives,

Otviously, you can disagree with this aﬁalysis.

let's say there's something left in the ordinance.
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Whet I'm suggesting is that tc leave an ordinance with
the kinds of extremes that this ordinance would have
without the TDR, which is meant to be the mechanism
which makes the REAP Zone viable and which, of course,
ve claim i3 ultra vires and is, in effect, a transfer -4

THE COURT: What about the zoning ordinance that
was in effect before, which you're &slready challenging
in the original lawsuit?

MR. STERNS: You could return to that zonins or-
dinance, your Honor, It would certainly say this; the
municipelities, obviously, have some protection from
a complete strike down of the zone, and there are two
alternatives. One would be to return to the zoning
ordinance that we had before, which is in litigation,
and the gecond would be to give municipality G0 days

as it is suggested in the Mount Laurel 1I cases and

other context to mme up with & new ordinsnce; most
regpectfully.

THE COURT: Aren't you Just asking for trouble to
give them 90 days to come up with the new ordinance,
when I already have a file 20 inches thick on the older
ordinance, that your office has been agnnding the com-
plaint, &8s well as defendants adding new counterclaims,
too, so that it's finally ripe for datcrninaiion?

MR, STERNS: Well, your Honor --
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THE COURT: If they ccme up with a new ordinance
that Just invalidates the 0ld one, then all that's out
the window, and we have to start all over again,

MR. STERNS: Well, obviously, the plaintiff's in-
terest is a resolution as rapidly as possidble, ari you
make a very substantial point on the basis of the mater
j2] that's there. I guess, most respectfully, I have
taken a leap, The leap I've taken is that the original

ordinance is 8o clearly unaccepteble under Mourt Taurel

1]

standards, thet the township, itself, recognized thst
nove to0 this new one, and that in the terms and the

context of the Mount laurel procedual decisions, that

a deference should be given to see if a better and
a good-faith effort can come up in the next 90 days.
Now, I realize that I've teken & leap and, perhaps
an impermissible leap in feeling that the decision has
been rendered., In my mind and in plaintiffte mingd, 1t
has, against the prior ordinance.
The point that I make i3 that throughout this

implementation of Nount laurel II, is the issue of

what do you do with good feith, and in some cases,

the support founder was good faith and gave some dis-
cretion to murkipalities, In ggunikiinrnl, itself, and
in others, it found there was not géod’fhlth and gave

severe castigation. The question 1s, if this is struck

-
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down and if the township has the opportunity, it may
be exemplary to this court as to how it proceeds, in
what kind of context it proceeds to adopt an ordinance

that attempts to meet Mount Laurel; Obviously, our

contention 1s that the prior ordinance, to which you
would return, does not accomplish that, and, ocbviocusly,
would be prepared to continue the litigation on that
issue.

Your Honor, with regard tc the questiich o sever-
ability -- and I don't want to belabor that, since we
seem to be beyond that point -- we do want to refer to
statements made by Mr. Pane with regard to what we
consider to be the conclusion of the town, itself, that
and I quote -- "The township has made & decision, and
it does not feel agricultual zoning, pure ané simple,

which imposes heavier burdens on farmers is an sppro-

priate vehicle, and that the soclal cost of wrescrvetioh

ghould not be borre sclely by 'the people who own agri-
cultual land.'" In our view, that seems to make it
plain that when the municipal governing body adopted
this ordinance, they adopted it with the understanding

that the TDR was an integral part of the whole and that

the ordinance could not, without that transfer of rights,

survive, or else it would have the‘very consequences,

which the township socught to avoid. So, I don't want

We
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to dwell on 1t, except I don't think it's severable.
I think it either stays or it falls, and for the reec-
song that are in the drief, we respectfully suggest
that it should fall.

THE COURT: Mr. Pane.

MR. ROSENSWEIG: Your Honor, I won't attempt to
go through the brief, I think you have substantial
oriefs., If I can just summarize what, I think, are
the main points here, and Mr. Pare will aldrsas some
other pointe, Needless to say, I think this case is
irzportant in the history of the State and the future

of mgriculture, as Mount laurel was in the history of

housing and zoning. I think this is an opportunity
here to pernit implementation of a long-term program
ard perhaps, reverse the laughter I hear when peonle
hear the lable for the State of New Jersey as s "Car-
den State.”

We have an opportunity here to btegin an agricul-
tural preservation strategy and to continue, I think,
the work that Judge D'Annunzio did in the Bethlehem
cese, that is upholding egricultursl preservation as
an appropriate proper goal of municipal governments
in this State. It ls clezr --

THE COURT: Well, if you had two traas’to choose

from for placing en agriculturel zone that were rated
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by the State a5 "good agricultural land” and “bad
egricultural land" -- to use gross, wide brushes --
why did you pick the worst?

MR, ROSENSWEIG: I don't thinﬁ if's the worst.
¥We think it was a reasonaltle choice based on the cri-
teris that are appropriate to visbility of agriculture.
I think it's not whether one was -- well, we believe
they were close, and one is good and there is -- 75
percent of the land in that particulsr area ir prezent-
ly zoned, as our tax assessor has shown. 8¢, it 1is
proper agricultual land, It doesn't mean there is
a piece in another location that lsn’t better. I don't
think that's the test.

THE COURT: I thought there was an analysis by
the soill -~ by State agehcy, which indicates what is
prime agricultual land and what is not, and that the
place where the prime agricultual lard Yies 1g in the
REAF Zone, and the non-prime land was in the AP Zone,

MR. ROSENSWEIG: That's not the case. There's
prime land in the AP Zone., It isn't -- there's 2
piece in the REAP Zone, but there's a contiguous plece
or property that comports with excepted criteriz for
sgricultural land. I think it's the ehoice, and the
choice, I think, was ressonable. I thinkvwe have &

recognition by State goverrment, by the National govern




< FORM 740

PENGAD CO., BAYONNE, N.J. 07002

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

ik

ment, if you will, that agricultural preservation is
important governmental policy, and you have actions
taken by the State of New Jersey fb:'quny'yaars now

to assist in the preservation of agfienltura. The
agricultural assessments statutes, the various studies
that the State government has done, and the programs
carrisd out by the Department of Agriculture to attempti
to preserve land with the realization that once it is
lost, once it is converted, it will never return. It
is & resource that will be irreparably damaged.

I don't think we're saying thet the East windsor
program is the absolute best that man cen create or
is perfect, but it is a reasonable response to & need,
and that need is to attempt, in a large-scale way ahd
a rational way, to preserve agriculture in this State,
and it would effect Central Jersey and the southern
part of the State, In the northern part of the 3tate,
it is, probably, too late.

We've shown in the brief that it ie the policy of
the couris of this State to read municipals powers as
broad and to allow municipalities great latitude in
carrying out the purposes and pous?; that are granted
to it by the State legislature. Ifihink the basic test
i3 whether the means is appropriaté t0 carry out the

goal and purpose. The land Use law in a number of
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sectione, 2(e), 2(g), 2(J), 2(1) provicdes, we telieve,
the suthority to produce ordinances, which preserve
agricultural land within an municipelity. The argument
was raised in the plaintiff's brief»th&t it's not
specifically provided in the lend Use law, That Just
doegn't Jive with the trcad readings the courts have
gilven to exerclise the municipel peower, Even prior to
the land Use law, it had courts upholding site plan
review where there wes no moticn of site plurn reviesn,
courts uphelding offsite improvement ordinances where
there was no mention of that in the lanc Use law,
uncluster ordinances wvhere thers was nc mention of
that. So, there's & veriely of permissible responses
that the courts have permitted.

Row, with the land Use law and the new land Use
law, or this amendment, I think, you'll find specific
references, which, I think, this court can fint us
e basiz to uphold the East Windsor ordinance. Nr.
Sterns had a reference to Eest Windsor and the lack
of bullding permits, perhaps, have occurred in Easti
¥indsor. I think the record of the municipslity,
your Honor, in the last year or two, I think, shows
that there are over eighteen hundr@é spprovals granted
for housing in verious stages of préliminary, final

epproval, and these are units, There's multi-family
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units, condes, townhouses with ranges in price &s

low as $60,000, So, this is not & municipality that
has not permitted the construction of housing or hes
even encoureged the construction ef’hausing. 1 think
that's 2 smoke screen that has been constantly raised,
tut the record of the municipality just does not bear
thet ocut.

MR. PANE: Your Honor, I waaild first like to
speek to the queation that you reised deellng vith thc
location of preservation and development areas. I think
it's eppropriate to note that in 1373, in preparing
the township's master plan update, ihe Pienning board
and the Master Plan Review Committee relied extencively
on the State development guide plan, reviewed all of
the soile: date availablie, and then made the decislons
that it made, which decisions were approved by the
Mercer County Planning Boeri, specifically citln, the
sgricultural preservation reatures of the plan and the
Deleware Valley Reglonal Planning Commission.

¥ow, the solls information that wes contained in
the '79 update was reviewed by our own experi, whko,
himself, i1s an agriculturalist by training. This me-
teriel is found in appendices H and I to the brief thet
was submitted to your Honor. And, furthermore, the

State development guide plen indicates, as ycur Honor
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1
suggested, that we are dealing here with broad-br@sh
stroke arees, and it is then the responsibility of
regional and locel planning bodies vorking together
to £111 in the intricacies and mako rinal decisins

Accompenying our drief in the appendix wes, in fact,’
a8 letter from the Acting Director of the Division of
State and Reglonel Plenning, who was answering the
specific hypothetical question of whether or not devel-
opment could oceur in & preserveilon srex en’ yrarfer.
vetion in a development ares if loceal planning euther-
ities felt 1t was reasonable and sppropriate, and the
answer was very much in the affirmetive citing thé
portions of the State Development Guide Plan thet I
have Just indicated to your Honor,
&nother thing that I think I should be raising

is the 1ssue of legislative history hes raised 1té

head here, and I think, perhaps, the best anewev ldec
in the history of Inganamore. As we indicated in our

brief Just before the mein Inganamore decision in 1973,

there was & rent control enabling bBill in the legis-
lature. It was withdrawn from the Senate, apparently,
because 1t didn't have enough votes to pase. The
Supreme Court in one of the later rqnt eontroW cases
mentions this fact quite openirgdy, and yet & month

after the bill was withdrawn from the Senate, the
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Inganamore and indicated that under 48-2 there was
ample authority. Thereafter, & nugber of attempté

were introduced to rent control legisiution. ﬁoné

succeeded. Surely, it could be seid that the leglsla--

ture intended that there could be no rent centrolﬁsr

it could be said that they were happy with what tﬁ
court did, The court wasn't happy with the court,
Yhy should the legislsture ve unharnpy wiiy b 14

The upshot has been steted time and agzin in caases

e+

a147

lixe Eoy v, Garden Stats Farme., It 1sg very tricky to

try and interpret legilsletive imaction et enythning,

other than inaction. T¢ eascribe a reason to it,
reascn pro or ¢on, is very dangerous, and we would
subrit that the failure ¢o enact & bill canrol -

especiaily in the circumstances here -~ be treste?

S
"n

having any significance for whether or not the L5l

ship hasz the right to enact what it's enscting.

fe to the suggestion of Mount laurel remedies

the otvicus point we would make 18 this s not &

]

Mount leurel cese in any way. As Nr. Sterns suggested,

this gets closer to the merite, dut we must sugges

in feirness, thet the townsghip of East Windsor; nct

only has been epproving mcre housing than most of

t,

Mercer County put together for the last seversl years,
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but was cited with approval for its practicez in

the Mount Laurel decision end in this 1977 Housing

Handbook and has a thorough history of meeting its
low and moderate income obligationtiind will continuc

to de 80, In fact, 1f one locks at the counterclain

docunents submitted by the township,vit is otvious that
onie of the problems Centex had over the years was thet
they were not able to reconcile themaselves to meeting
the low and moderate Income reguirements {het {he i
townshop had set, 8¢, we 32 not believe that there
should gttach to this township any implicatiorn of bad

faith undar the ¢ircumstances or that Mgunt Teurel

renedies should e considered appropriste for the ree-

sons stated.

THT COURT: Well, suppoce in the off chence that
I decide there's no authority for TDR, what do I d&?

M%. PAXZ: Okey, Irn that cere, your Fonor, it§
seems to us that the reasonable approsch would be to
look at agricultural zoning ss the appropriate zoning.
Centex has admitted on page 5 of his reply dbrief tgat
agricultural zoning iz a2 legitimate act of the munici-
pality, The Bethlehem casc wase subaitted tc your Honor.
A case of first impression, recently handed down, éeems

to make it clear that the right to preserve !and for

sgricultural production is z legltimate right confirmed
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by our zoning laws. If that be the case, the tawnéhip
urges, &8s we have in our brief, that the court regard
us ag having two actions. Action one, that of zoning
to preserve agriculture, a legitimafi function 4n 1t-
self. Action two, the enactment of & progrex of dével-
cpment rights for the purpcse of enhancing, ensuring
the continuity of prometing the success of that zoming.
Why have we done thet? ¥hy have we felt compelled to

do that? Because the townshlip, having delilisd lal it

should preserve agriculture, looked to the professionsl
literature, looxed to planning and saw fron ithe ao#ry
history of things that agricultural land ¢idn't need to
be preserved, until, suddenly, there was demand f@%
development, at which point, when the price of lend
went from $3000 to $15,000 or $2C,000 an acre, the
preservation movement dwindled in Its ranks, and tﬁe
development movement was much greater, To, {hove hzid
to be & way to try and gilve the owners of agricultursl
land a share in the benefits of development elsewhére,
where the murkipality was to keep integral a plan,‘
which preserved agricultural resources.

To this end, the township sought to add to agri-
cultural zoning this econonic device of the use of
developnent rights,

TEL COUnT: Eut 4if it's invelidated; what do you
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do with the farmer that says, I'm tired of fnrming end
you won't let me sell my land, nobody else wants éc
buy it to farm it? 4

MR. PANE: Is that any different from the owtler
of a single-family house, who says that, If I couid
turn this into & restaurant or & barber shop or funeral
parlor?

THE COURT: Sure it is.

MR. PANE: Why? He can only sell it 25 & single-
family residence, The farmer can only sell for, Qasi-
cally, agricultural uses, 1If those are economicelly
reasonagble uses, that's no different then any cthﬁr

use of the zoning power.

THE COURT: So, therefore, the bases for it is tha
the municipality assumes that those are economica;ly
feasible reasons? |

MR, PANE: V¥ith all due respect, we doun'l asune,
We studied. |

THE CCURT: And the farmer comes forward and says,
I'm going to give up, and I can't make any money, #nd
no other farmer will buy my land. Then becsuse cfl
the basis for the ordinance, you uauld Just automati-
cally have to give him & variance tor Iunothing.

MR. PARE: I wculd assume, your Honor, that 1r it

could dbe proven that, in fact; agriculture was not;sn




- FORM 740

PENGAD CO., BAYONNE, N.J. 07002

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

economically reasonable use, then we could not,
THE COURT: He sort of put you to it. You!

have to come up with & buyer; wouldn't you?

KR, PANE: ¥e would have to come up with proof.

22

Now, this gets us into some very tricky feact questions,

as the court realizes, because the viadbility of agri-

culture is not a simple proposition. I think -«

THE COURT: It seems to me you get right close

to asking for inverse condemnation sultes by the le

owners,

ns

MR, PANE: ¥ell, you know, the township in debid-

ing what 18 best for its future, has to take action

even if that action may lead to litigation. ¥e have

studied the proposition, and we bellieve that agricul-

ture in East Windsor township is &s economically vie-

ble as it is in any other part of this State. That

18 why we enacted this ordinance, &nd we've subh—it
it to the court,

THE COURT: Okay, and suppose I decide thsat t

entire ordinance has to be invalidated, then what:

ted

he

Plaintiff says I should order you to creste a new ordi-

nance in 90 days.

MR, PANE: Well, I would think thatif the ordinance

1s invalid by any traditional standsrds, the exist

ing

zoning prior to the enactment of the ordinance wouiﬁ
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THE COURT: Well, where does that leave us prsc-

tically? Ve have a lawsuit challenging that ordinance;

right?“

MR. PANE: That's correct.

THE COURT: And then whet happens, that goes
trial. &, it's upheld, then you're where you are.
B, it's 1nv#lidated, and you're just further down
track from today to start a period rurning fcr npre
paration of a2 new ordinance,

MR, PARE: Your Honor, that is true, On the

hand, 1 think that the passage of time 18 not only

negative in dimension, For example, there was some

question on the part of some people as to whether
not two-acre zoning was valid as & basic legal pri
pleo

THE COURT: How do you feel abtout thuel? (an

t¢

the

sther

or

nEi-

5’ A )h

support the existing zoning, the pricr zonlng ordinance

under Mount laurel?

MR, PANE: I think Mount Lsurel clesred that point

up rather well. The issue of two-scre zoning, I think,

is & lot clearer than it was. But getting beck to
discussion of the agricultural aspiét, it seems to

that agriculturel zoning is within our power. If

}the
me

it

is, then we should be allowed this reasonable expansion
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on that power, sc that we can do something to mak%
the plan really work, to give it some life, some |
viability, scme realism, and es we put 1t out in éur
brief -- and I think it's éritical - ihe power which
we can use to do this is not Just zoﬁing power. There's
no doubt that we can, also, do this.under ho:ﬂB-QJ in
the aree of rent control, for instance, it has cré&ted
billionsz of dollars worth of property regulation ty

source of municipalitieas. The agrizultarel preszovalicn

&

ordinance, really, can be viewed as partaking of both

zoning and pollce power, use of economic regulation
to further the zone plan, to make the thing work better
and last longer, Certainly, the fact that it partakes
of both, is not negative, but, rather, something that

the courts have long commented positively on a&s Justice

Pashmen did years ago in Springfield v. Quick Chek.

It seems to me that we are dealing here with &

novel question, but, once again, I think if we use}

the recent Mount Laurel decision as a gulde, we cah
see that there's a fast evolution in the law. We cen
see that the Supreme Court is telling municlipalities
that their zoning powers in the publie interest mu%t
be used creatively, and that they should be striving
to achieve significant public goals. |

Now, there's some discussion as to whether this is
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regulation of property, whether it is pure zoning,

whether it has soclosconomic consequences. I think

Mount Laurel has swept away a great many of those

and left us with a clear mandate that we must leg!

zoning to achleve needed public ends,

Now; Centex says that we're dealing in Mount

Laurel with constitutional issues, and that this doesn'ft

rise to that level. Well, I think that we've got
say thet, first of all, before 1975, thare wa¢ ao

question as to whether Mount lLaurelwas, itself, a

stitutionsl question. More importently, ths Const
tion of New Jersey deals with A, the public welfan
in a general sense; B, the preservation of agricul

€, the right to zone; D, the rights of loczl gover

to legislate original programsg to serve its inhabl

As Mansfield and Sweet v. West Orange said, The pdwer

of local goverment to legislate rezthes 211 great}
public needs. Thus, it seems to us that the prese
tion of valuable farmland and natural resources by

local government has constitutional overicones and

mense importance and immediacy to us in Eazst Windsor,

and, thus, the ordinance should bve nghsld as & legiti-

mate exercise of zoning and police power.
THE COURT: Okay, tefore we move into anythin

else, do you want to reply?

mment

25

or

labehs}

glate

Lo

con-
itu-
]

ture;

tentsi.

Vi~

{m-

4}




- FORM 740

PENGAD CO.,, BAYONNE, N.J, 07002

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. STERNS: If I mey, very briefly, your Hon
I heard some things, which most respectfully, coun
I simply cannot accept, and I would urge the court

to accept, First of ell, with regard to the Mourt

decision, it is beyond doubt that thé'Mcunt leural

decision would not uphold -« the Mount lsurel II de

sion would not uphold two-acre zoning in & growih

as the sgtate development gulide plan shows. The wo:

are almost explicit there, and I'1l be hernp. to Lr

them to the attention of your Honcr.

THE COURT: Well, if that's true, woulan't the

prior lawsuit be subject to dispositbn by summary
Judgment?
MR, STERHS: It could very well, your EHoncr,

cept thet the Mount Lsure opinbn -~ and going on t

that Mount laurel opinion -- s&llows for a municipality

to do cther thinges once it has satiszfleld 11: goolc)

Now, in this pearticular case, the municipealit
says it's got a PUD. The fact that nobody has dul

and nobody can build on that PUD, might be & fact

area

€x-

[¢]

Y
it

issue

and a not summary Judgment issue, tecause they'll

See, we're putting houses here. It doesn't have t

in the growth ereas as designated bj“the gulde pla#.

It nappens to be -~

THE COURT: How long would it take to try tha

S&Y

|
# be

[l
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issue.
MR, STERKS: I have to refer you to -- I would
szy thet it would take some time, It would not bﬁ of
great length. | |
THE COURT: A whole week? A whole week?

MR, ETERN2: A week Y would zay,
MR. PETRINO: There may be other factors.
MR, STERKS: It Wil take less time, than it Jill
to get him to commit us to how lonr 1t weuld tevs | ¥

sudbmit, About = week I'll say, & week, ycur Honor,

Put, I went to come beck -~ I think this {e, ymu know,
actually, the nudb of where we're going. Bverybaé§
knows it. Itt's Just telow the surface, dut on th%
surface vrenmains the fact that we're here dealing with
the quesiion of whether the TDR ordinance is ultrs
vires or not. I want to rebut one thing, and that is
this constant reference tc the fact that thie de sn

|
extension of the goning pover, It &5 not an exteﬁsion

of the zoning power. It creates a nevw type of owgero
ship of lsnd, which w-uld require, among other things,
on & very practical level, some uniformity for record.
ing, sone uniformity for searching, IX uwald held as
reference for that, not only legiaiﬁizv; iritent -
elthough, I certainly disagree with what thé legisla-

tive history shows =- but how about Justice Hall of the
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|

Kew Jersey Supreme Court, and how about Justice

l

Britell of the New York State Supreme Court, btut, %ost

|
particularly, Justice Hall? Both are cited in uﬂ

brief and both saying that they would believe -~ aﬁd

Justice Hall, particularly, saying, I would believe

|
i

thsat the TDR would need legislative enzctment.

I, also, want to refer briefly, your Honor, tb

l
the matter of agricultural zoning. So, to leave that

issue and Just to wrap it up, the =i cf the metiey

\
that what they're seeking tc do under guise of an éx-
|

tension of the Zoning Act, iz to teke another kind%sf

|
police power and create another kind of property inter-
est, which only the legislature can do. I believei

those -~ the feeling that that would need legislatTve
]
|

authorizatiocn is best exprecsed by Justice kKall.

do want to read just this -- as your Honor auggestéd,

but counsel dissgreed fror the Farm Lurceu iettes <o

December 14, '82 to the Maycr and Council of Eest

Windsor, which is a part of the record, just this para-

graph, which amply justifies the point nmade earlier.
"The preservation zone, itself, has probleus assccigted
with it. It was estimated that only 50% of it is p}e-

sently farmed with & balance having411ttle potential
for productive farm use. Of the aréa being farmed,

approximately, one-third of that land has little, if any,
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laure] said that you shounld use creative means, bu¢

29
capabllity for producing a reasonable return on invested
costs. Several farmers felt better yeilds are obtained
in the REAP area than most anywhere in the preservation
zone, Prior to final consideration of this gite, the ar
proposed for preservation should be subject to a thoroug]

review by an independent expert in agronomy, to assess

both the physical and economic suitebility of the site &g

an ares dedicated for long-term farming purposes. Such
a review should then be circulated amony locel farmers

for their analysis and comments."

‘}
Now, the issue here is, of course, that Mount

the creative neans and the ingenuity are to produc¢
housing, not to prohibit it, not tc prolong and deiay
it, and that's why, again, T come down to the finsl
analyses, your Honor, to the fact that we are no long-

er dealinz with a single question of home rule, whereas

they found in Mount laurel. T remember Mount Laurel
very disingenuously said, well, we have so0 many acres
of the entire Burlington County -- and I don't remember
1f it wes 2.5 percent or a smaller number -- but they
had a2 minimal number of scres, and all we have to qo

is take our share of Burlington Couhty; The fact that
we're next to Camden, that we're next to a metropo#i-

tan area doesn't mean that we have to do anymore. !We

ea
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can do the same thing as Bass River. I think that!?
the analogy that the court used. Well, here is &
municipality trying to 4o the same thing and trying

ingenuously to find weys to stop 1t; not to create

housing, because there 1sn't any housing in that PUD

zone, and there can't be a  municipality where the

30

8

astete developnent guide plan says., This 18 along the

turnpike, It's in a metropolitan area. There shou

te growth here, and the last thing 7 usrt 2~ e 2z,

we ekip dback from legalitiees to facts, and facts cz
be disputed, but it is abtgolutely untrue that this

plaintiff has not made on numersus occasions offers

1ld

P

n

and attempts to build low and moderate housing in the

municipality. Thet can and, if necessary, ¥ill he
documented, but this remaine stil) & legsl issue,

ntt quite in the context of Mount lsurel, except

one of enother long row of obstacles, You know, I
think of Churchill. ¥We'll fight ther in the contex
¥e'll fight them in the trenches. Ve'll fight them

¥het 48 going to hepper. to this municipality 3

Edrng

t.

L]

f

this is found to be ultra vires? They'll go dack and

do something else. They'll find another ordinance,

They'1ll find another zoning ordinance if that -~ time,

time, eat up the developer. Raoise the cost of the

land
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|

and reise the cost of the possibility of developiﬁg
|

at low cost elements, and they have nothing to loée

Time is on their side. That's what Mount Lsurel is

about, and the substantive due proégnt,issue of Mount

Laurel may not be before you today. They will be on

31

another occasion, but the court management issues of

Mount lLaurel are most respectfully before you today,

this must be seen &8 another tactic in that line.

THE COURT: I'm sure you went to respond

and

MR. PANE: PFirst, your anor, perhaps, as & factu-

2l point, it geems to me that in several places in the

Mount laurel decision, it indicates that a community

has consliderable latitude to plan for diversity once

its satisfied 1ts Mount Iaurel obligations. For ih-

stance, at page 3U4, the court says, "Finally, onceﬁa

community has satisfied its falr share obligetion, the

Mount Laurel doctrine will not restrict othe» measures,

including large lot and open area zoning that would

meintein its besuty and communal character.” This is

not a factual hearing today. We have indicated in our

brief the steps we have teken. We have indicated in
our brief that we, too, have been concerned abouthhe_

failure of the PD zone to develop as planned, and one

of the purposes of this ordinance was precisely to cre-

ate a nore attractive and more reasonable PD zone, |
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The appendices in the brief indicate thet: we heve

already taken steps to solicit the sssistance of

developers to provide for the intra-gtructure to do

everything necessary to make thet wefk because it is

important to the community to see housing built. Qur

record of eighteen hundred approvals in the last vesr

or 0 speaks for itself,

THE COURT: Alright, let's move on to the third

set of motions. They deal wiih consclicel or,
think 1t's your motim, ¥r, Pane, Argument on con
idation?

MR, PANE: Your Honor, with all due respeci,
think, perhaps, this motlon could better be discus
after we had & decislon in the motions thet the c¢
hed Just heerd, because to scme extent, 7 think, w
end Centex share the view thet the disposition of
thozc motions should effectively deter e vhio
in terms of consolidaticn at this point.

THE QURT: ¥ell, let's talk ebout it ir temrnm

[

4

(7
®
2

3
o®

4]

4]

(& Of

the next set of motions, which deal with the amendments

tc the pleadings and the stricking cf the counterclaims

on the new action., That's reelly i@lt 1t's ebcut;
isn't 1it? Isn't that what the conséliﬁaticn is at
whether these counterclaime go forward?

KR. PANE: Well, your Honor, the countercleim

out,

7

c are
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in one case, as A matter of right., The defenses, of
course, would have to be added by motion at this time,
but 1t would seem to us that the most significant ef-
fect on the consolidation would be‘;hﬁtfnntment of
the two major parts of the cases. ’81nce‘the counter~
¢laims are in one of the cases, whether they're consol-~
idated or separste -
THE COURT: Well, suppose I strike this ordinence,
doesn't that effectively deal with the 1983 cause of
sction? Then you've got to be adble to amend your 1981
case to assert your counterclaim,
MR, PANE: Couldn't the court still retasin juris-
diction over the counterclaims in a separate matter?
THE COURT: Why should I?
MR, PANE: Then the court could consolidate.
THE COURT: And if the basis of the litigation

wat to strike the ordinance es invalid, and 1f thst

succeeds, why should the taill wag the dog? WwWhy should

the counterclaims stay?
MR, PANE: Your Honor, it's clear from what we've
submitted, that our view is that these items all are
intimately related, and they should be tried on the
same schedule and have the same kind of discovery gro-
cedures. :

THE COURT: VWhat about the validity of these
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|
|
|

counterclaims as to whether or not they should bei
struck? There's a motion. I consider the fourth
part of this, really, in two parts., There is a mition
you filed allowing you to file an anéndod answer Qnd
counterclaim and a motion filed by Mr, Petrino to dis-

|
miss the counterclaims as premature or for failure to

state 2 claim, and all of that would be important if
there was no consolidation, because the first -- the
1983 docket case might be dismissed., So, whati <o you
say about the -~ I'1l let them argue first on that;
That's their motion to dismiss, unless you want t&
add anything to what Mr, Pene said, Mr. Rosensweig@
No? Okay. 1
MR. PETRIKO: Which motion are we on, your Hopor?

THE COURT: The motion dealing with the countér~

¢laims as to the conspiracy. |

MR. PETRINO: The motion to dismiss, es well. I
think that's the easlest one, your Honor, but we heve
moved to dismiss or sirike the counterclaims filed?in
the TDR lawsuit as well as oppose the motion for 1§ave
to file counterclaims in the original lawsuit and |

to file additional affirmative defennen. It's bee&
briefed, and it's & long brief, and T won't dwell on
that.

I have several comments, however, I believe,§your
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 baseless and that Plaintiff knew its claims lacked

Honor, for the defendants to succeed on thetr motion for
leave to amend -~ and I'll address that first in my

motion to add affirmative defenses of the countercleime

The defendants, who have conducted?hileévhry, must
estadblish a prima facie case that the plaintiff's

claims, as set forth in the original lawsuit, are

merit and proceeded anyway. I think, your Honor,

that the defendants have falled to mect this yurdedn

both in thelir draft pleadings and in the affidavit

which purport to support the allegations of the counters

35

8,

claims, I think, your Honor, it's indisputable tﬂat

Centex, New Jersey has set forth in the original

zoning allegation meritorious eleims. I think that
the township's !'71 mester plen recommended that thk

Centex site was appropriate for medium density develop-

ment, and that we sgubmitted 2 pronosal consistent
with a master plan, and we followed the procedure

suzgested by the master plan,

THE COURT: Sure, but their counterclaims aren't

that your procedures aren't meritorious, but rather

that they are meretricious.

MR, PETRINC: V¥ell, your Honor; for their couﬁter-

claim to have any substance, we'd have to be acting on -

with knowledge that we have & baseless claim. If ﬁa
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have -~ if we don't have a baseless claim, they have
no counterclaim. We're entitled, last time I checked,

to file & complaint to litigate munieipal action, and
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if we have & colorable cause of acticn, then there 1is

no substance to the defendant's eoﬁnterclaim.

In terms of the good falth of plaintiff -- and

not to dwell on the validity of our claims, because

I think they are clear -- the pleintiff points to a
November 22, ‘79 memo, which thev!'d like you tc believe
i1s &an "admission” of the lack of meritorious claims.

Rather, that conteins nothing more than a restatement

of Centex-New Jersey's public position. I said it

publicly many times, that while the Master Pian Up~-

dete's land Use Plan appeared on paper to provide for

growth, in reality it was not providing for growth

It was a theoretical growth nlan, not a realistic growt]

plan. In fact, we filed s comnladnt on July 28, 179,

months before that memo was written, snd in the Foprth

Count of that complaint, we say in Paragraphs 2, 6 and

9 the following:
"2. The Township is a developing municipality

which must adjust 4ts land use regulations so as to

make realistically possible the development/construction

of an appropriete variety and chotce of housing for

the people who live and wish to live within its borders
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Paragraph 6 provides that, "The Update's Land
Use Plan suggest that certain Township lands Ye zqned
for residential development, however, because of &
lack of public sewers, merely xoniﬁg land in the Town-

ship for residential development will not make develop-
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ment of the needed new dwelling units realisticall
possible.”

Paragrsph O provides, "By failing to suggest
zoning scheme that can be realistically, and nct j
theoretically, meet the Townshlp's present need an
demand for new housing units, the Update and its L
Use Plan do not promote the general welfare and th
Update is therefore invalid."

It 1is herd for me to believe that anyone can
that memo and with the knowledge of the sllegaticn
of the complaint and reach the conclusion that thé
defendant has reached, I think, your Honor, thet
in the context of the public statements made by Ce
prior to the November, '79 memo, this court would
to find that the affirmative defenses and counterc
that the defendants seek to assert are baseless.
believe that they're brought as part of the townsh
particular efforts to prevent Centﬁk from developl

its site. Ve, also, see it as an attempt to diver

this court's attention from the land use issues and

ly

and

e

read

8

have

we

ng
t

vieme&

ntex

laims

ip's
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Just another example of a way to justify a haraseing
discovery technique. We don't believe that the defenses
and counterclaims are supported by fact. There has
not even been 8 prime facle case eﬁtﬁblisned, and I
think that 1t is necessery in this context for these

counterclaims and affirmetive defenses to de alleyed
aspecially, since the township has conducted some
discovery and has been given thousands of pages of
documents to review. For the ssame resasons, ywr Fonor,
that the motion for leave should be denied, the motion
to dismiss or strike, 2180 -« our motion - ahaul& be
granted. Alternatively, 1if your Honor doesn't want
to preclude the defendant from some time in the future,
should they de successful in the '8l 1litigation, from
pursuing this claim, we suggest and under the Penwag
line of ¢ases, that your Honor could dismiss these cases
as premature.
I think it's c¢lear from a reeding of the counter-
claims that what they are objecting to - what the towne
ship 12 objecting to is the litigation brought by
Centex. If your Honor feels that it is not appro@riatJ
at this time to make the factual determination as to
whether or not there's = colarlblevellin, I think the
Perweg line of cases suggests how this court should

proceed,
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{
THZ COURT: Skip for & minute to what Y call #otlon
6. You want to extend discovery to September 9. You

hoth agree to that; isn't that correct?

‘R, PETRINC: Well, it was my ﬁetion, your Heonor,
#nd I -- there wecs no opposition, and I assune theat iz
an sgreement.
THE COURT: Well, 4f that's true, then, although,

you argue that so far theilr counterclaimz orly dez]

ot

with things like the Fenwer daclzion del7r it a0
1t should te tried after the case i cver, why snouldn'y

they te sllowed to list these affirmmative defensce

i

continue with discovery, and if they firnd sowstnin

B

that's freudulent or worthwhile in discovery over the

summer, be shle to assert that as a defenc: to whe!

is you are &fter? Theti doesna't give hir the rolie
that one would get from this kind ¢f laweuit, but it
£ti}l permits his to go ahai o,

‘R. PRIRIEC: Cleerly, they will bve ;ermitte#
to continue dlscovery. The only probvlem wiih allovwing
the affirmetive defenses to become part ¢f the cuse
now is that I don't believe there's anyvihing in thy
sffidavit submitted in supnort of tho‘nctiow thet
suggested arn affirmative defense of any merit. I,
&3 & result of discovery -- |

THE CCURT: Eut affirratave defernces sre gifverant
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then & counterclain, because they don't seek relie’
They seek to prevent a complaint, and, althcugh, 1
don't mind giving you my summer telephone number, I
can see that during the cource of this discovery you
are geing to get to a peint where they're esking guc

tions and looxing for deocuments with somethling, and

b~

you're going to sey, no, we don't have to give you Rhet.

MR, PETRINO: We already reached that point, ycu

Henor.

THL CCURT: If I rule that lhese aren't proper
defenses, And, yeah, they might be able to finu som
thing over the sumrmer using the ull ané free spirik

~

o7 discovery. That would then permit them tc movz,

17 I grent your motion now, would permit the. oo wok

letey to Tille & countercisim.
MR. PETRINC: Your Horor, I haeve nc prcblicn B

gz I cen rezerve the right Lo oove to sirics

¢
(¢

defenses, sc that they docn't heve to become perti of a

trisl.
THE COURT: Okey. DNow, d¢ you want tc rezpend

that?

ME. ROSERSVEIG: Your Honcr, I think you put your

finger on the issue. Wwe want to stay in for discove
and I thlp“ at the appropriete time, --

THE COURT: You mean you went to sta; in or ¢l

£ e

o)
+

o ode

Y
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covery and not assert any affirmative defenses tc any

of the claims mede and give up your claims for attorney!

fee and demage under the Civil Rights Act?

MR. ROSENSWEIG: Of course not. What I'm sa

is we want to have thcse held in, have the ability

utilize the free and liberal discovery rules, &nd

we don't prove our cese, kr, Petrinc has his remedj)

MR. PETEINO: Your Honor, I mede my statement

The context of your statement, thet tow cou

woulid net te allowed, I Just want to meks thsat cles

for the reccrd,
KR, PANE: There's been & misunderstanding.

assumed that the countercliaims would Te allowed

v.sionelily, so that discovery ccould procesd on ther

Our positicn, your Honor, is az Mr, Rosenswels indficat

*

that we believe there is encugh informstiorn ir *he|

uments provided to show theit thsers

£
)

ci

m

definite, but on the other hand, there's enourh
so that in our view we should be allowed to see
there is more. If there isn't, we're not goling
vociferous in opposing a motion to dismiss. ¥e

file superfluous clainms.

THE COUR T: I take it vou admit thet whet yo

(%

nr

casc, We, in good conscience, can't say tra

+

W

u

sc far isn't sufficient to supporti a ccunterclaim?

P

it's

ETe,

found
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MR. PANE: We believe it 1s, but there is, cer-

tainly, dispute. To put it another way, your Honor,

there's enough to support the counterclaim. Whether

there is enough to have a finding in our favor ul-

timately after a full hearing on the merits, 1s another

issue,

THE COURT: Okay, that brings us to my section %,

which is Mr. Goldshore's motion for summary judgment

in favor of the Municipal Utilities Autherity.

MR. GOLDSHORE: Your Honor, my motion present
the court with the opportunity to simplify this 1i
gation by dismissing one of the parties that reall
has no place in it. I think if we return to a con
of feir play in these kinds of lawsuits, where dev
opers sue municlipalities, we find, of course, the3
township 1s a defendant, the planning board is a d

dant, and now, the Municipal Utilities Authority,

some two years after the filing of the original law-

suit, becomes, also, a defendant. Applying Mr. Pe

logic, I think you could justify the Environmental

ti-

y
cept

el-

efen~

trino

Commission being & defendant in every dispute between

a developer and a municipality if that Environmenﬁal
!

Commission, during the process of the preliminary

re-

view, sends a letter saying, well, we have to be con-

cerned about the environmental issues. Or, for that
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matter, we could find in every developer versus muni-
cipality lawsuit, the Board of Health or the Building
Department or the fire department or the plumbing
agency. i

The police department, the Boarﬁ of Educatiocn, or

any of a number of municipal entities that could comment

on development proposals, in their earliest stages,

of exercising the authority granted to those munic%pal
agencles, are finding themselves as a result of cafrym
ing out thelr responsibilities pursuant to law as an
additional defendant. I think in the interest of sgim-
plifying what is already a very complicated lawsui£,
that we should give very careful attention to the %t-
tempt by the Municipal Utilities Authority to clarify
and narrow the issues bedre this court. Very fran#ly,
all the papers, all the documents that have been p?e-
sented to the court show that at the earliest stag%s,
the developer went first to the Department of Environ-
mental Protection, said to the Department of Environ-
mental Protection, How about approving this onsite
sewage disposal system. It's going to discharge 3CC
to 600 thousand gallons & day of residental and com-
mercial sewage into thé ground watéf ofEast w1nds#r
and in the vacinity of a subsurfacéfﬁiter supply, ﬁut

how about, MUA, approving this. When the Utilities
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Authority became addsed of that, the Utllities Aut
said, one moment, glve us an Opportunity'to commen
this, give us an opportunity to participate, don't
rush the Judgment on a development,‘on a proposal

could seriously impact on water quality. The deve

came to the Utilities Authority and said, How about
conceptual approval. Cut to its essence, what the

developer was looking for was one approval that that

developer could broker, could use as & leversasge to
get additional gpprovals, and the Utilities Authori
did not grant that conceptual approval. Insead, w
find that the Utilities Authority in the spirit of
cooperation with the developer commissioned & hydr
logic study. Phase 1 was completed and cost about
$6000, which even in 1977 didn't dbuy a lot of hydr
geologic investigation. The result of that study,
was Jointly commissioned and jointly supervised by
developer and the Utilities Authority, were inconc
An additional study was necessary.

We're in 1979, and the developer's engineer w

to the Utilities Authority, and he says, Put everything

in a hold pattern. We're not going to try to brok
our approvel. We're not going to try to get our f
approval from the Utllities Authority. We're goin

proceed with getting zoning approval, and if your

Ly

nority

t on

that

loper

ogeo~

Do
thet
the

Jusive

rites

er
irst
g to

Honor
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took note of the affidavit that Mr. Petrino submitted,

essentially, they're coples of letters that I sent to

1
Mr. Petrino during the course of his initial 1litigation
with the municipality, when my client wasn't a par&y,

and those letters clearly state that the practice,

the consequenting of approvals should be zoning ap

provals first, then utility approvals. Don't come to

the Utilities Authority with your idea, with your

embryonic conception. Get Planning Eoard apprgvalland,
of course --

THE COURT: So, the Planning Board cen turn down
an developer because there i8 no sewer capabllity at
site? !

MR. GOLDSHORE: T don't think so, your Honor.}

THEE COURT: I have a case from the Appellate |
Division that sald that was permissible in Lawrence
Township. ‘

MR. GOLDSHORE: I'm not familier with all the [facts
in that case, but the Municipal Land Use law at, I
believe, Section 28 -- but could be 38 -- says tmt
a major subdivision may be conditioned upon adequsatie
sewage. It can't be denied. -

When you come in with a complé;e application under

the Municipal lLand Use Law, that local Land Use agency,

whether it's the Planning Board or Zoning Board, can
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condition your land use approval on your getting the
developer getting our approvals.

THE COURT: But don't they say that doesn't do

them much good, because you are scheming with the

township? So, even 1f they force the township to give
them approval, they've got you there to make sure phey
don't get the sewer --
MR. GOLDSHORE: Well, they're seying that, and
if you look at the letters thet they sutwit in supﬁort
of this, the bald allegations of conspiracy =-- and;
indeed, when you plead to conspiracy, which is thei
easlest thing to plead ~- I mean, we could have --
THE COURT: The easlest thing to prove; isn't it?

MR. GOLDSHORE: I think there are a lot of things

that are easlier to prove than conspiracy. If anytping
was coordinated -- the review process in East Windsor,
as it took place with respect to Centex, was tbhe very
entithesis of & conspiracy. What it was was & co-—i
ordinated approval process, where the Utilitites
Authority was adising the Planning Board, as it is
supposed to do under the Municipal Land Use law, sbout
the constmints that the environment places on a
proposal such as this, k

All we have -- the letters frém‘the Chairman

of the Utilities Authority to the Planning Board and
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to the governing body indicate that -~ they indicate

that the concern is there, and there's no use denying
that the Utilities Authority was concerned ebout at
proposal that would discharge thes; ﬁnge amounts of
residentizl sewage and, perhaps, iﬁduatrial sewag€ into

the subsurface soils in the vacinity of the Twin Rivers

vell. Certainly, the Authority was concerned ab-ut that

and 1t had the obligetion to be concerned about thﬁt,
but this isn't a2 case of conspiracy. A1l we heve sre
the letters., They've always been available to the
epplicant, and in terms of conspiracy, it's not th@re
and 1t cen't be there, because what we have is an

agreement to execute the statutory responsibilities

of the Authority to assure that the environment or

water supply is protected for &1l the residents.
We've always said to Centex, end in ny recent

letters to Mr. Petrinc, thzt he's chorgen to attachjto

his eppendix -- I saild, Get Zoning Board aprrovel, and

we will consider your application on the same footing
as any other land owner., That's been the establisﬁed
policy of the Authority. Wwhat you try to dc was t§

Jump ahead in line, and you came forth with an innova-
tive concept, and you told us to put 1t on hold in
1979, In terms of the conspiracy, the problem, too,

is this is a very stale claim in terms of the 45-day
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\

rule. Under Rule 4:69 of the Court Rules, 45 aayﬂ.
Okay, 90 days; extended. 90 days. A hundred &ndi

eighty days. No, in this case what the npplicantjhas
done, what the develcper has done ii:ha waited years

tc make 8 ¢claim against the Authority, and I think one

rust assume that, 1f one reasons, 18 & tactic on bphalf
of Centex. Centex telks abcut municipal tactics, but
let's look at thelr tectics, Thelr tactic is ta%
bring in snother municipal agency and czuse that mun-
icipal agency to spend funds to defend themselves in
what 1s, really, a time-barred, meritless claim whkre
vague -- the vaguest allegations of conspiracy are
made, but all we have are letters showing a 1agiti¥ate
concern by the Utilities Authority concerning the |
environment., Not only the letters that Mr, Patrino
attached to his moving papers, btut the letters that
I've atteched to my answer and to my moving §a§ers%
show & legitimate concern for the enviromment, not;a
conspiracy. |
THE COURT: Go aheed.
MR, PETRINC: Your Honeor, Mr. Goldshore, on behalf
of the MUA end his papers ralses purely procedural
issues., The problem with his brief is that he assumes
that our ¢leim is for the wrongful refusal to grant a

|
conceptual spproval. That's the basis of his ergument,

|
|
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and he mekes the various procedursl polnts in that
context. Unfortunately, your Honor, that's -- unfi:r-
tunately for him, fortunately for us, that's not our
claix, Our claim i1z that the MUA, utina in corcert
with the Plenning Board and the Council, has refusﬁ?ed -—
embark on & policy to refuse to extend sewer wnteﬂ
lines in various portions of the murkipelity, so tiwt
those portions could not develope, DNow, it's ¢lear
from & review of the plesadings, thut thal L5 ihe bpasis
and thrust of cur complaint, & complaint, by the wey,
or our counts of the complaint dealing with the xwa -
and by the way, your Honor, we have Just begun to |
commence discovery on that claim. We do not have any

discovery from the EWMUA &s of this point in iine,

In my response to a request for admissions, specifj.cl—
ly, paragraph Q we clearly state, "that the subjec%.
matter of the Counts of the Amended Complaini diz*»:ec:z.ted
sgainst the EWNUA relate, in part, to the concerted
and continuing efforts of the Township Council, Plan~
ning Poard, and EXMUA tc illegally cocntrol growth ;kith-
in the Towship in direct violation of Plaintiff's
constitutional rights,”

It*s not as Mr. Goldshore suggests, aclaim besed
upon wrongful refusal to approval an application for

conceptual approvel tc handle sewage on site.
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THE COURT: Then what's the relationship of the

to the fact that your engineer told him to put your

plans on hold? How does that fit in?

MR. PETRINO: Well, in terms of Rule 4:69-6, it

sits in in the sense that at that point, it became

clear that, since sewer lines didn't exist and the

water lines didn't exist in the area, and that there

0

50

t

was & predisposition to deny Centex's regquest to bﬁild

an onsite facility, that there was no rcascn to pove

shead. It would have been & futile gesture, and udder
|

L:69-6, the case law is clear that under that cont%xt,

we're not obligated to move forward.

THE COURT: VWhat indicates such a predisposition?

MR, PETRING: What indicates? There was & letter,

your Honor, and 1t's attached as Exhibit D to our brief

in support of the motion to dismiss or strike the

counterclaim, written by the Chairman =f the FW7IA

and submitted to the Acting Commissioner of DEP. The

letter was written after DEP had informally reacted

favorably to the Centex proposal, and we submit th%t,

your Honor, this letter not only shows an effort o#

the part of the MUA to exert pressure on the DEP t@

discontinue its review, but, also, points out the fact

that one of the major concerns of the EWMUA was not

environmental,but was fiscal, economic, and that this
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is consistent with our concept of the conspiracy
between Council and the Plarming Board. That one

the major reasons why Centex has not been able to

obtain epprovals in the East Windsor Township is a

51

of

concern for the fiscal, rather than the land use impacts

of the development.

It's clear from the testimony that was produc

or educed before the Planning Board on & number of

occasions, that this is an appropriate site for de
opment, I don't want to get into, your Honor, all

specific factual contentions of this case, but wha

that letter shows is that the EWMUA, as well as the

ed

vel-
the

t

Council and Planning Board, people who received copies

of that letter, along with the Sierra Club and all

local newspapers, were concerned not with land use

issuee, but fiscal impact.

Your Honor, we've addressed point-hv.point why

the

the procedural -- why the procedural arguments raised

by Mr. Goldshore on behalf of the MUA must fail. i’m

not going to go over those. I'm sure your Honor h#s

reed our brief.

MR. GOLDSHORE: Your Honor, with respect to the

letter that Mr, Petrino refers to, it's clear that

the bulk of that letter is concerned with en#ﬂbnmental

considerations. It's a June 2, 1977 letter, by the way,
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at the earliest stages. This 1ls at the time when
Centex wes trying the end-run approach to the DEP,

the issues ralsed by the Chairman there are impact

; 52

and

on

ground water supplies, deep well injection, recharge

beds, a concern for industrial waste, the storm water

runoff and ground water runoff concerns, the presence

of potable water supply in the aree, and other

natural feactors.

With respect to the economic argwuents, certeinly,

Mr. Petrino misconstrues the obligations of Utilities

if he does not think that Utilitles must be mindful

of the cost of any surface both to its rate payers

and

its bond holders. Its present rate payer and its fu-

ture rate payers, and in consideration of economic

considerations or & reflection on them is certainl&

proper by the Utilities Authority. But what we have,

really, is an indicetion in 1979, in July of 1974 --

if there was & conspiracy, it ended in July of 197
when, indeed, the applicat tcld us to go away. He

said -- the applicant's engineer, on July 16, 1979

Put it in a hold position, MUA, until the status of

this matter is resolved with the township. So, to

L

seld,

the extent that there was any unholy alliance -- and I

think the letters Indicate exactly the opposite -~

then

that situation ended in 1979, and we refer to the rules
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of court. The enlargement of the 45-day period with-
in which to bring a pierog&tive writ matter, can e
enlarged only when the interest of Justice require.
We referred the cases -~ i

THE COURT: Don't they say you have & continuing
violation?

MR, GOLDSHORE: Well, that assertion flies ix the
face ¢f their advice to the MUA, which in 1979 was,
go away. It's very Qifficult tc envicion --

THE COURT: Did they tell you in 1979 to storp
planning sewer and weter linec in that portion of the
township or to stop considering planning of e parti-
culartreatment project on thelr property?

MR, GCLDSHORE: W¥ell, the letters from the plain-
tiff's engineer is "that the Centex matter should be
kept in & hold position.”

THE COURT: Vhat was the Centex motier?

MR, GOLDSHORE: The Centex matter included both
the -- the Centex matter involved the provision of
Utllitles' service to the Centex propertiy, whether,
indeed, it was an onsite sewage disposal system or the
provision of lines. VWhy would the Utilities Authority
extend lines to a distant deVelopment’when it's engi-
neer s&id, put 1t in a hold position in 1979? I think

the engineer's letter was clear., It war & direction
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to go away. We're going to settle cur land use mat-

ters with the municipality, and then we'll come back

to you., This isn't s situstion where a pleintiff was
not represented by counsel at all atagts in the pro-

ceeding. If there wes a reason to take an eppeal, it
was in 1979. It wasn't in 1982.

MR, PETRINO: Your Honor, I think your Honor has
eluded to the portion of the brief that I would men-
tion, also, and that is thal what we're 8oy &aca.
here is the obligation of the MUA that didn't end on
July of '7T¢ to make decisions with regard to where
sewer lines should be bullt and extended. Whuat welre
seeking t¢ enforce by waey of mandate, not review of any
action -- they certainly didn't teake any action -- is
our right to sewer and water,

THE COURT: Did you ask them for it?

MK, PEIRINC: What?

THE COURT: Did you ever ask them for it:

ME. PETRIRC: We're talking about their ongoing
statutory obligation to provide sewer and water within
their-franchise aret, within the area that they'rc
authorized to serve.

THE COURT: Did you ever ask them to provide it
to the area in the municipality in which you own pro-

perty:
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MR. PETRINO: We never submitted & letter to them
to that effect, no, your Honor, We're talking atout
their continuing obligetion, as sigilar to an obliga~
tion of the municipality under a Hﬁnigipal Land Use
law, to continue to make decisions régarding vwhere --
in this case -- a sewer-water line should be extended.
That obligetion didn't end in July of '73 when we
#toppeé discussing with then ; proposal for onsite
treatment. They have thet cobligaticn. inoy vl the
obligation in August of '79., They have the obligastion
today to continue to ensure that they are meeting thelr
statutory otligetions to provide sever and wetler to
the people who live or wish to live witnin their fraa-
chise arec,

THE COURT: Okmy, we're take about & ten-minute
treak, and then I'll anncunce my decisims,

(At which time & recess waes tehen.

THE COURT: Alright, I have preparec note:s froa
which I will enter en orz1 opinion. 1 have coples of
those notes for each of you and & set of oriers for
each of you., I wiil cover all the motions inciuding
frim the beginning, since 1'#& Just reeei#ed & COpy
of the trief submitted by the New Jcriey Assoclation
cf Professional FPlanners and have cbnsiderea that.

Prst, the Kew Jerscy Eullders Assoclation moves 9
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Llthough the regquirements of Rule 1:13-9 hes been
fulfilled, the Fullders Asscciation filed a brief on

(-

the merits, which, I believe added nothing tc aszssist
the resolution of the meatter, not that it ccnteined
nothing, tut its arguments were the seme on the iscu

with which it was concerned es that of the pleintifits,

Therefore, I believe everything hes veen amply covered

v the pleintiff.
The Hew Jersey hAss:ciallon of Professionzl Flannersg,
zisc, moved to intervene &s Amicus Curise. fLpparently,

the trief wag filel here in the courthouse &nd was
misplacel end was, apperently, filed or ifpril 20, I
hkeve reviewed thet brief, end I will discuse itz corntent
auring the course oif my ruling on the mctiong for sum-
mery judgment with regard to the 1987 ceuse of =zction.
The point of viev edpressos there Sy hEDleas Blel-R
¢ TLR concept 1s nothing mcre then & simple extencsion

I cluster zoning, and ite purpose is tc prescrve open
spece, including agriculturel areas, Thet, breicelly,
vas arguet this morning by ¥r. Pane, Their srsuments

as Pmicus Curise sre limitel to whether TDR is permissi-
Lle under the Municlipsal lend Use Law and without epe-
ciflic reference te the Esst Windsor ordinance, Thet

porticuler issue hes, I Wlieve, beer adequately bricfed

[+
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and argued by the parties tc this metter. There ar

V(

some interesting arguments raised in thi:c brief with
rezard to what property owners may do in terms cf open

space aree in & cluster zoning ordinance, and thet ther

A1'4

are different ways that is handled by different mﬁnin
cipalities., My problem with that is that, althcugh that
mav te, I don't get enough out of that to change Ly
mind &s tc what I see in terms of TDR &=z = bacics 3C,
T'r geing to deny that rmoticrn for tvo 100
because I've, also, derkd the motion for Amirus Curiae
fror. the Pullders Agsceclaticn, which we: covereld ©, the
»laintiff, and I think thic 1z, glss, covered T th
defendents as far ag ths Planners eare ccnecernst., 7Thores
fore, although I statedenrlier this morning hofons Mr,
Norman arpeared here -- and he shouwld enfcr his zppear-
ance on the record,

MR. NORMAY: Thonmes Nomar for %0 10 fooe
Chapter of the Americen Planning Assoclellon on 2
rotion for leave to appear as Amicus Curise.

THE COURT: Although I said before that It vzos
denied, trecause I receivecd ncthing, excert a letter
indiceting that moving paperc would be f£fied, I'2: con-
sider that thev were filed, buf thaﬁ the moticr ¢

glsc, denled.

Next ic the group of rotions deelirns with the
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validity of TDR as a concept. Plaintiff's move for
summary Judgment on Count 1 of the 1983 compleint,
which is Docket L-6433-83. Defendant's cross-move
for summary Jjudgment. Then defendant's move for sum-
rery Judgrment on Counts 2 and 9 of that action, and
plaintiff's cross-move for summery Jjudgment on Count
2.

Ordinance 1982-1€ is invalid because it createcs
zones in East Windsor Township deperndernt upor tra2qsfer
of development rights, & zoning concept not suthorized
by the legislature. Having reached that conclusion,

I think I need only deal with the motions for surmary
Judgment and cross-motion for summary Jjudgment on Count
1, and the motions with regard to Counts 2 and 9 need
not te considered at this time. Summary Judgment is
granted to plaintiff on Count 1 of the complaint, aéd
defendaht's cross-motion for summery iudgmeont on thot
count is denled. Similarly, defendant's motion to
consolidate this action with the earlier actionr,

Docket No. I.51177-80, is denied ss is plaintiff's
motion to dismiss the counterclaims filed in the instant
action.

Summary Judgment, of course, may onlybte granted
vhen there are no materiasl qQuestions of fact to be

decided. All parties agree that this matter is proper
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for esuch disposition snd a motion an? cross-moticr to
thet end have been filed. Undoubtedly, this iz the
proper procedure, as the parties argue that th=
ordinance ig either valid or invselid on its face.

See Brunettl v, New Milford, 68 N.J. 876 (177"}

Morristoun v. Hanover, 168 N.J. Super. 205 {frn. DIv.

1979);: Rridge Park Ce. v, Highlend Perk, 112 ¥.J. Super

219 (App. Div., 1971). Cen everybody henr? T drn't
vant arnybody tc have corme this far end =nt b~ 2¥ e +
hear what's going on. Ckav.

The constitution provides that the legisieture
mer delegete certaln zoning nowers to municipslities
permitting ther to adopt ordinances, which eithsr
regulate the construction, nature end extert ~f use of

buildinoe In spezified diletricts, or regulate th-=

nature and extent <f the usse of lend in epecified dis-

(a4
k]
A

cts. See, N.J. Constitution (JO47Y, artinin T,

Section VI, parzgreph 2., The legislature delegrizd

such zoning authority in the Municipal land Use law,

Ses, N.J.S.A. 4C:58D-62, which repeats the terms of the

constitution: "The governing body mey adept or amend

e zonlng ordinance relating to the nature and extent of

the uses of land and of buildings and structures there-
"

an., Any zoning ordinance must conform to thoss limits

cr 1t is voild, because 2 municipeality hss no irherent
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power to adopt a zoning ordinance. See, Dresnsr v.

Correra, 69 N.J., 237 at 241 (1976) and Rockhill v.

Chesterfield Township, 23 N.J. 117 at 125 (1957).

“To begin with, the language of the enabling act
hés no express reference to or authoriztion of
"development rights" or the TDR concept. One muat
look to N,J.S.A. 40:55D-62 and 65 as the source of
the municipality's power, rather than N.J.S.A. 40:55D-2
which sets forth the "intent and purpose” of the hunt-
cipal land Use law., Defendants argue that the latter
section is the basis for the implied authority of
East Windsor Township to enact the ordinance in question
Subsections (a), (e), {(g), (1) and (J) demonstrate the
legislative concern with preservation of sgricultural
land and stand for the proposition that such & concern
or purpcose may be the basis for an ordinance creating
a zone for agricultural usges. EBut the piwer to orrate
such & zcne and to restrict land, herein, to such uses
comes from secticns 62 and 65, rather than from section

2. 4An examination of the effect of this ordinance will

- demonstrste that East Windsor Tcwnehip has, hereir,

exceeded its power tc zone.
In order to preserve agricultural land, the or-

dinance crertes an AP (agricultural preservation) zone

which includes approximately 3000 acres in the scuth-
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esstern and scuthern parts of the townshin, Permitted
uses are limited to agriculturel, roazdside produca
staends and farm dwellinges. Conditional use provisions
perzit single-farily dwellings on fitﬁz‘at & ratio cf
cne per 20 acres and on smaller farmeg if the 1lsnd ic
nct suitatvle for agriculturel preserveticn. Plalintiff
ewne some ECC eacres in thirs zore, &1) of which 1e decige

rated £2 "growth eres” in the Stete Developrent Guids

brec . in oowney ¢f land in thet zorme we e sy s
some "development rights” for which ke glves the toun-
¢riy g recoxrderle covenant ggalinsi futurs nonssoricel-

LY e e ey R S B, - ¢ A P "

¢eveloprant right e Tarn Interest 4n lend which renvs.
+

cents oo certaln rizht to ure the land for vesidertiel

I +- y o
¢ nonresidential purpesen,

IS % 4. )
Such, development rights may ther be transferred
vy osuch lendowrare to dovolioners of Tent 7 emadhey

portion of thne township., That other land, consistine

Pt

o, approvimately, TOC meres, is in the RYE2P (rezidentis)
expansior for agricultural preservation) zone. Fer-
ritred uses in thet zone ars agriculturzl, szinrle.
éwellinge on two-azcre lots Qnd~plannei doeveiop-
nwent. Highor density development for single-far’ 1y

reciderces, townhouseg, or den uyartmen* ig narmitted

‘.;23

T development rights are traneferred pccordin~ to
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schedule. Thus, landowners desiring to develop resi-
dential units in the REAP zone of eny significant
density must purchase development rights fror: land-
owners in the AP zone end surrender them to the munici-
pality in order to obtain approval ofvthe desirezl highe
density develcpnment.

This court 1s to decide whether the Municipal Land
Use Law authorizes municipalities to adopt zoning lars
creating & preservation zone, providing for sep&eration
of development rights from land ownership in that zone,
and permitting development of land in a receiving zone
conditioned on purchese and transfer of such rights.
I think it does not when the ordinance involves &
departure from traditiinal concepts of zoning and plan-
ning permitted by the Municipal Lénd Use Law, The leg-
islative development of N.J.S.A, 40:55D-65 demcnstrates
that changes in the traditional concent: ars 2eds b th
legislature, rather than by the municipalities. If spe-
cific authority was provided for such mundane matter:
es creation of flood plain area, requiring taxes to be
pald prior to subdivision approval, permitting planned
developments and zoning for senior eitizen community
housing, it 1s clearly necesmary fdr this propcsed

zoning, which impacts on title interests and taxation

problexs so seriously that statewide uniform reguleticn

b |
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35 required., Ordinance 1382-1€ of East Windsor Town-
ship i1s an ordinance, which departs from the accepted
concepts of zoning and planning, no mstter how literally
construed. =
Plaintiffs ergue that the two hiiis were lntrcduced
by legislatore to regulate the concept of transfer of
development rights, and they cleim thet this irndicetes
the legislature's intent tc exclude such authoriiy from

the Municipal Iand Use lav. Thnt iz not persuszive

euthority for such an argument, but these promosed till
do indicete the complexity of the issue &and the nesd fo
uniforn regulaetion., Sec, A-3192 (1975) and 221507 (16978
Certisinly, after the decitlon by the Supreme Court in

South Furlington County NAACP v, Mt., laurel Townghi-,

92 K.J. 158 (1983), the State Development Gulde Plan
(May 1980) has become a very important docwrent fox

~¥

kount Laurel type dlsputes, ani the cthay cgoss

action related to the instant case has such disnutes
at issue., The extant fact guestion of whether the AF

and REAP zones were locatled in & manner inconsistent

with the: plan indicates the need for uniform reguiatish
of the criteria for delineating the preservaticn and
transfer zones in & TLR plsn. Such regulatior wes
proposed by A-1502 (1978), as was iyschame tor deter-

mining how development rights were to te agsessed,
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texed and scld or exhanged.

Under this ordinance, the ccﬁ&itional uses of
higher density residential developmﬁnt are not conGi-
tioned on traditional land uses. Iﬂ#ﬁ.&d, they are
conditioned on relinguishment of part of the fee owner-
ship of property -- the development right -- and ihis
regquires uniform regulaticn. One need only lova tu the
development of condominium ownership &nd remenmbel e
multitude of planning NG ZOLilg, BppariCiiec.ié .ia
condominiwe developmenis. 1he resuil was & regulaloiry
statute: h.J,5.A., A0:lb-1l gl sey. Frovably more wirectl

on point is Bridge rark Company v, Highland Yars, il3

k.. duper, 212 (Appellate Division 1%71;, where taoc
zoning ordinance agefined a garden aparimeny & & vRiid-
ing or series of builaings uncer single ownersilp.

ine municipality aid this in order to exclude horizontal
property regimes anu condominiwbes, vul Lic cow dsliu
that the enabling act tnen in force (N.Jd.S.ia., 40:55-30)
Gid not permit & municipaliiy Lo we & zoninug ordinance
“to regulate the ownership of bulldings or the typue

cf tenancies permitted.” In the matter at baf, East
windsor Township has enacted an ordinance which regu-
lates the ownershlp of properiy rat@nr‘than the physical

use of land and structures. See, 8lso, Metzdor{ .

Kumsonl, 67 W.J, Super, 121 (Appellate Division 1y0i;
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where the zoning ordinance was invalidated becaus:
it prohirvited transfer of title to land by specific
devise.

Defendants argue thet this or&iﬁéﬁce issustalirable
as an exercise of the ordinary poliéé power of ih:
municipality pursuant te N.J.S.A. 40:L82-7, However,

as note¢ at the starti, the constituticn only pernliic

the legiclizlure to empower & municipsliny vo regulais

the legislature grantEﬁ such power Ig tre Municipal

(i
b
n
3
| 2
G
b
r:-l
i
¢

Snf
]
e

Iand Use Law and only thoi. Ther
Ordinznce 1982-1€ fulfillc mony of the wirthy purncoses
¢f zoring legislation, bul that 1t doe: o wilhout eny
statutory power to achieve such purnsosc:. The Flancing

Lssociaticr argued the samc thing, I thinw, in lnelr

technigue. And as I've Just said, I egres tht oo

=

concert 1s worthy and shoull e certeinly censideres

in this stste, tut, I belisve, that Tecazuze cf .o
other dmplicetions of taxation and title questiocns,

that this has to be addresz¢’ on the unifor: ta. ls

- . $ ety - 3 < -y . < -
Finzll there ig the icgsue ¢f remsiy -- 0 N
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what happens when summary judgment is granted to
plaintiff?t The ordinance contains a severadbility
clansi, and defendants rely on that to protect all parts
of the ordinance not specifically related to TIR.

Tﬁé entire background of the enactment of Ordinance
1982-16 shows that it was a unitary plan to adopt the
TDR eoncept.vand that the zones created were only cre-
ated to fit into the overall TDR scheme. This is the
dcminanﬁ purpose of the ordinance, no one part is func-
tionally independent of another, and TDR was the signi-
ficant inducement to adoption. Thus, by the rule of

Inganamort v. Fort lee, T2 K.J. 412 (1977), the entire

ordinance is invalid notwithstanding the existence of
a severability clause.

Plaintif? says the next step is for the court to
order the township to rezone the area within 90 days and
submit the new ordinance to judicisl review. There is
nothing to demonstrate any sudbstantial legal problems
with the prior ordinance, except as it is challenged
in the related matter of Docket No. 1-51177-8B0. The

1and in question is not unzoned., Cf., Petlin Associate

Inc. v. Dover, 64 N.J. 327 (197h4); Morris County land
v. Parsippany-Troy Hills, 30 N.J. 539 (2963). 1'11

talk more about this when I get into the question of

the defenses and the counterclaims,
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Defendants then move to consolidate the two
actions. This motion is denied, because the 1983
action has been terminated by the grant of summary
Judgment to plaintiff declaring the entire ordinance
invalid.

That leads us directly to defendants' motion to
file amended answer and counterclaim in the 1981 case,
which has the 1980 docket number., This motion is
granted in part anddenied in part. That iz, the defen-
dants may amend their answer and assert the affirmative
defenses set forth in the proposed "Amendment to
Answers”, but they may not file the proposed counter-
claim.

Defendants state that the essence of their counter
claim is that plaintiff and/or its officers, agents and
employees desired to turn & loss into a substantisal
profit by tortiously threatening and seeking to coerce
the township into rezoning plaintiff's property. Thzy
claim the plaintiff committed fraud, violated the
civil rights of the township and its inhabitants and,
filed a baseless lawsuit (meaning the instant 1983
case). The basis of these claims is a series of in-
ternal memoranda from plaintiff's files indicating
litigation strategy which this court finds fo be or-

dinary and usual in prerogetive writ cases involving
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rezoning requests by land developers. That is, pre-

sentetion of & worst case plan or one legally noxiocus
is often done by developers to convince the municipai
authorities that the proferred plnnﬁ)hould be approved,
In general, the counterclaim sohnds as if it was
e complaint for malicious use of process. All parties
scknowledge that such & claim may not bve dbrought by
counterclaim, dbut muet await terminetion of the under-

lying action. See, Penwag Property Co. v, Landsu,

76 N.J. 595 (1978). Defendants argue that such is not
the true nature of their counterclaims, but they seek
redress for conspirecy, harassment and other tortious
conduct, It seems to me, however, that the defendants
are merely trying to rename a rose, and the familier
cliche is pertinent, Such claims will be permitted

as affirmetive defenses, and 1f they are established,
they may support en actlion for maliciousz progecvtion
in the future. Since nothing on the fact of the Centex
memorands, vhen read in context, indicates unusuel or
bad falth action by the plaintiff, the claims are
fecislly insufficient. Howerver, because I will grant
additional time to complete pretrial discovery until
September 9, 1983, defendants may sénk further support
for the presentation of these claiﬁs as affirmative

defenses at trial or for the renewel of this motion.
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There's another motion that relates to this,
in which plaintiff moves to dismiss counterclaims
filed in the 1983 action. I'll grant this motion be-
cause the counterclaims have been cﬁnSidered and
dismissed in connection with the eariiér filed action.
Now, as to trial and whether or not these affirma-
tive defenses may be struck or the countercleims suc-
cessfully added, I think that we should consider trying

what plaintiffs call a Mount laurel issue on the tvo-

acre zoning claim and the use or non-use of the PD zone.
Your discovery will be over right after labor Day. What
I'd like you to do is contact me as soon as the --
well, we're in session the day after labor Day. I was
going to say the new term, but the new ternm begins
July 1 this year, and we should set up & status con-
ference in the way of a pretrial conference., 1I'd like
you to be prepared at that time to tell me how long
its going to take to try the case, how many witnesses
you're going to have and have suggestions for breaking
the litigation up, so thet we don't try it all at once.
But that if this is an issue that would be the pre-
dominant issue, that would then require, if the plain-
ti1ffs prevail, a new ordinance, or if the defendants
prevail, the plaintiffs will have to do vhatéver steps

they deem necessary. That will be, basically, dispositiye
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of -- I don't know, tactics or where you stand and
let you each move off to another step outside of the
court. I think we should consider trying to break
that issue out of litigation, and fhat would, also,
impact on the MUA.

Now, the next set of motions deal with the MUA's

motion for summary Judgment in the 1981 action, and

in this Instance, East Windsor MUA moves for summary

Judgment claiming: (1) there is no legally cognizehls
dispute because Centex never made a complete applicatic
and it requested a stay of the preliminary application
it had been processing; (2) the claim for a violation
of the federal civil rights act (42 U.S.C.A. section
1983) is barred by a two-year statute of limitations;
(3) no notice of claim was filed as required by the
Tort Claims Act (N.J.S.A. 59:8-8) and EWMUA is immune
from liabiliﬁy thereunder for its licensing and per-
mitting activities; (4) the preregative writs claims
were not brought within the time limit permitted by
Rule 4:69-6; and (5) Centex failed to exhaust adminis-
trative remedies as required by Rule 4:69-5.

Ce;tex replies by arguing: (ll‘the Tort Claims Act

does not apply to a damage claim under the federal

civil rights act or to an action seeking injunctive or

declaratory relief; (2) the proper statute of limitation

o]

8
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is 8ix years or two years from discovery of the cause
of action; (3) the compleint was smended timely under
Rule 4:69; and (4) 1t is not required to exheust
administrative remedies because thef; are important
constitutional issues raised in this matter and
because such exhaustion would be futile.

As ve all know, summary Judgment will be denied
if there 1s a genuine issue as to & material fact as lon
as the statute of limitations has not beern violated.

It will, also, be denied if discovery is incomplete,

if discovery would lead to revelation of such issues

of fact. The gist of the amendments to the complaint,
which added Esst Windsor MUA as a defendant ic the
claim that 1it, the governing body and the planning
board "acted in concert to formulate an exclusionary
land use plan for the Township that utilized the lack
of sewer plant and line capacity as a key element to
prevent or limit development in East Windsor Township."
Count 14 seeks damages under the federal civil rights
act for the alleged conspiracy. As such, the notice of
claim and immunity provisions of the Tort Claims Act

do not apply. See, Gipson v. Bass River, 82 Federal

Rules Decision 122 (District of New Jersey 1979);

T & M Homes, Inc. v. Township of Mansfield, 162 N.J.

Super. 497 (Law Divisiocn 1978); lloyd v. Stone Harbor,

&3
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179 N.J. Super. 496 (Chancery Division 1981). Counts
15 and 16 ask the court to require East Windsor MUA
to approve the extension of its water and sewer lines
to plaintiff's property, so plaintiff may develop its
land. Since no relief - by way of damages is sought
in these two counts, the Tort Claims procedures would
not apply. N.J.S.A, 59 :1-4, I conclude that neither
the notice provisions, nor the immunity provisions of
the Tort Claims Act impact on claims under the federal
civil rights act.

As to the spplicable statute of limitations, the
rule requires reference to the most appropriate state

lew. BSee, Johnson v. Railway Express Agency, 421 U.S,

Ush at 462 (1978). The nature of the conduct plaintiff
complains of is a conspiracy to prevent it from devel-
oping its land -- & tortious injury to real proverty.
As such, N.J.S.A. 2A:14-1 is directly aprlicable and
its six-year period of limitations governs. Compare,

Gipson v. Bass River, supra.

The 45-day limitation of Rule 4:69-6 cannot
fairly apply to this situation. As plaintiff points
out, nothing is being done by EWMUA regarding plaintiff
property, so the doctrine of continuing wrong is per-
tinent. But more than that, the ineraction of a util-

ities authority with other local administrative bodies
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is obvious and necessary in any large scale land
development today. If pleintiff can prove the exisa-
tence of a conspiracy, all conspira;ors~would be lia-
ble if the conspiracy involved a deprivation of due
process of law or equal protection bfiiaw under tle
U.S. Constitution. Along those lines, there's a case

called lawrence Wood Sales Corp. v. lawrence Township

Planning Board and the Township of lLawrence. I btelileve

it's an unreported opinion ¢f the Appellate Tivision,
decided February 10, 1383, in which ILawrence Townehip
Jand development ordinance allowed subdivisions where
public sewage and water facilities were availesble, and
if there weas individual sewage, facilities had to have,
at least, 60,000 square feet. Plaintiff applied for
some approval and was rejected becsuse he was unable
to give assurance that the public sewage facilities
would be available, and the pleintiff ssid that!, 21-
though this can be required on an epplication for fi-
nal subdivision approval, 1t can require it on &
preliminary application. The court referred to part
of the Municipal Land Use Law, 40:55D-38(%t)(3), which
provided that an ordinance requiring approval by the
planning board of either subdivisions:or site plans
or both, shall include provisions insuring sewage

facilities and other utilities necessary for essential
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services to residents and occupants. So, they have
this in their ordinance, and they required a subdivi-
sion applicant to give them written assurance, which,
obviously,‘they couldn't do. The trial Judge, which
was me, found that sewage facilities were neither
aveilable, nor planned because there was a letter from
the local sewage authority which clearly stated that
such a project was not contemplated, and the Appellate
Divisicn upheld that.

Now, thet's different then this case, because
that's an application for & subdivision approval. BREut
it stands for the possibility of the velldity of the
plaintiff's action that Utllities Autherity ic an
important agency in any land use or land development
on a large scale today. So, there may be a valid cause
of action here. There mey not be. T don't want the
Utilities Aufhority to sperd any more time 1o he
litigation than necessary.

Centex will undoubtedly have to comply with
spplicable administrative regulations if it prevails
against the municipality, and the usual relief would
be a remand for further proceedings -in accordance
with the court's rulings on the substantive issues.
Then both the state DEP and EWMUA would be involved

with plaintiff's plans. But because of the nature of
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the overall compleint, alleging & conspiracy bty three
municipal bodies, it would be uneconomic to dismiss
the claim against the East Windsor MUA mow and reguire
another action if plaintiff prev&iliit‘nialt the town-
ship and the planning btoard, dbut hai problems with the
utilities authority, Therefore, although the appli-
cation by Centex to East Windsor MUA wes volunterily
place "on hold", East Windsor MUA might be lisble for
participeting in an 1llegel conspiracy sagainsi pizin.
tiff, and 1ts edministrative or regulatory actions in-
volving plaintif{'s property wight be evidentiael as to
plaintiff's main claime for declaratory or injunctive
relief, 8o, for those reasons it would stay in this
sction sc all matters can be resolved expeditiously.

I would encourage that the NUA to fully participate
with everybody else during the next three months of
the discovery with an eye towardmoving &gein o
dismiss the complaint in September or to be placed at
our pretrial conference in a status of Jjust & "by-
stander,” It may be that this particular claim should
stand aside and another issue be tried firet, and that
other issue might lead to nc further need for litiga-
tion. The expenses that the MUA is undergoing are
strickly legal, and I think that for the time dbelng,

the MUA should stay in the case,
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In conclusion, the motion for summary judgment
here by the East Windsor MUA must be denlied beceause
there are materlal issues of fact to be resolved. It,
also, appears that further discover’is’needed Con~
cerning the basis for the conspiracy claim, and that,
too, requires a denisal of the motion.

The sixth area of dispute 1s not a dispute, snd
that is plaintiff's motion to extend disccvery until
September 9, 1983. This motion 1=z grarted n: o
opposition is offered.

Now, I have for you sets of orders that cover
each of these motions and sets of my notes on which
this oral opinion was based., T assume, too,kif you
are going to seek any type cof interlocutory relilef,
you might need thie transcript, but 97 percent cf what
I said is in thece noctes, and I think that coulsd get
you off to a start there. Ctherwise, T dortt wanmi
you to delay the discovery, even though you are moving
on to the Appellate Division for an interlocutory
relief because there isn't golng tec e any actién from
the Appellate Division this summer, other tharn to
grant or deny the motion for relief of interlocutery
appeel. That should not stop the discovery. This
matter has been going on for quite saﬁe time; Several

times, both sldes advised me that you were c¢lose tc
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resolving your differences and that didn't work out.
But I think we're right close to getting to a decisicn
on whether something should be done about the original
lawsult. It may be that that won't be tried in this
court. The Supreme Court has been éurvéying, as you
all know, people involved in various types of litiga-
tion after soliciting the bar to advised it of possible

Mount Laurel disputes, as well as the bench. This cease

was one of those in which, I belleve, you ware 211 .
at least, the lead counsel were contacted by the Chief
Justices law clerk, as I was, and I assume they are
doing this around the State, and there will be 2 new
assignmént,order coming out of the Supreme Court to
start the new term, the July assignment order, and that
may, although it may not, designate three judges as

Mount Laurel Judges. If it does, when we meet in Septem

bver, if we decide there are Mount laurel iazsue:z and thai

they are preliminary and should be tried first, it
will be assigned to whichever judge has Mercer County
in its region. Nobody knows who they are, what the
regiongs will be, or anything about that at the present
time. Oksay.

MR. ROSENSWEIG: In your opinion, you indicated
that the property was not unzoned. In the ofder you

made no mention of it. Is 1t your Honor's ruling that




FORM 740

PENGAD CO.. BAYONNE, N.J, 07002 -

10

LA

12

13

14

15

16

17

18

19

20

21

22

23

24

25

76
the prior ordinance is still in effect?

THE COURT: Yes.

MR. ROSENSWEIG: 8hould that say so in the order?

THE COURT: Probadbly. let's Jﬁ;% chAnge the order|

MR. ROSENSWEIG: Okay. o

THE COURT: Do ycu have any 1dea what the number
of the other ordinance is?

MR. ROSENSWEIG: I have the ordinance booklet.

MR. PETRINO: 1918-13, but -- |

MR. ROSENSWEIG: Let me look.

THE COURT: TIs there a name for it?

MR, PANE: 1T assume it could be referred to as the
existing township zoning ordinence section. I mean,
their codifies, Gary,will have the sections in parti-
cular.

THE COURT: Would you call 1t a zoning cordinance?

MR. PANE: Chapter 20of the Revised CGenersal
Ordinance of Zoning.

THE COURT: Does it have a name?

MR. ROSENSWEIG: Agricultural district?

THE COURT: No, no. The old ordinance.

MR. PANE: The old ordinance,‘the township zoning
ordinance. e

THE COURT: East Windsor.

MR. ROSENSWEIG: Right, Chapter 20.
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MR, PANE: Chapter 20 of the General Revised --

THE COURT: The zoning ordinance.

MR. PANE: Simply say Chapter 20 of the General
Revised Ordinance of Zoning as they §x1Bted.

THE COURT: How about, the previously exising
zoning ordinance will control development in the town-
ship?

MR. ROSENSWEIG: Known as Chapter 20-17.

THE COURT: Is that alright? The previousely
existing zoning ordinance will control development in
the township.

KR. PANE: Yes.

TEE COURT: Well, 1if you will take the copy of
the order that you have and turn to page 2, add i«
paragrapi: 2 cf this order at the wry end, after the
vord "effect,” put a comma, and it says, "The previ-
cusly existing zoning ordinarce -- "

MR. PANE: 'shall'?

THE COURT: '"will control development in the
township," and that should cover it. You want to
write me a l2-page brief as to what two words I should
add?

MR. PANE: Perhaps control is best.

MR. ROSENSWEIG: Shall be apiicable?

MR. PANE: Shall be enforced and effect®
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s ; THE COURT: ILeave it as control. You know what

) it means.
3 MR. PANE: Alright,
s THE COURT: Youtre the township lawyer. You tell
5 them vhat to do.
‘6 (At which time the matter was concluded.)

* * *
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