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REAL ESTATE PURCHASE OPLION

BETWEEN

Charles Sullivan, Juacob Freedman,

Vivian Freedman -and The Estate of

David S. Freecdman, :
Optionors

and

~Joseph Morris and Robert Murris,

Optionees

Premises: lLobs 36 and 2%, Tax Map,
Fownship of Cranbury
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REAL ESTATE PURCHASE OPTION

THIS AGREEMENT, made this day of 1979

by énd betweea CHARLES SULLIVAN, JACOB FREEDMAN, VIVIAN | ;
FRtEbMAN and THE ESTATE OF DAVID S. FREEDMAN, Deceased, having
a mailing address in care of Frank i. Rubin, Esquire, 101
Bayard Street, P. 0. Box 311, New Brunswick, New Jersey 08903,
hereinafter balled "Optionors"; and JOSEPH MORRIS and ROBERT
MORRIS, or their assign(s), having a mailing address at Suité
104, 2125 Center Avenue, Fort Lee, New Jersey 07024, hereinafte:

called "Optionee";

- WITNESSETH:
WHEREAS, the partiés hereto have previocusly entered
into an optioﬁ agreement dated JanQary 7, 1975; and
WHEREAS, the parties have agreed to renegotiate a new
option agréement as set forfh in this'agreement;
'NOW, THEREFORE, IT IS AGREED AS FOLLOWS:
ARTICLE 1:

L;QL:VOptionoré,’in consideration of the mutual
covenants and‘agreements hereinrcontaihed, hereby give,
grant, and convey to the Optionee the right and dption to
purchase, subject to the terms and conditions hereinafter
set forth, the following described premises, hereinafter
called the "Property":

ALL those certain lots, tracts or pafcels of

land, situate, lying and being in the Township of
Cranbury, County of Middlesex, and State of New Jersey,
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consisting of approximately one hundred (100) acres of
land 1lying between New Jersey State Highway Route #130
and Hightstown-Cranbury Road (Main Street). Said lands
and premises are shown as Lots 36 and 23 in Block 18

of Sheet 3 of the Official Tax Assessment Map of the
Township of Cranbury, a copy of said Sheet 3 being
annexed hereto as Schedule A, Property being outlined
thereon in red. There are also annexed to this agree-
ment two descriptions, marked as Schedule B, which
descriptions are taken from deeds to the Optionors,

one from Unexcelled Chemical Corporation dated Janu-
ary 25, 1966, and recorded January 31, 1966 in Deed _
Book 2530, page 344, and the other from Oscar Y. Danser
and Evelyn C. Danser, his wife, dated May 11, 1967,

and recorded May 18, 1967, in Deed Book 2580, page 526
in the Middlesex County records, and which are believed
to cover Property. Said Schedules A and B are made a
part of this agreement by reference thereto. ‘

ARTICLE 2. Term:

2.01: The term of the dption herein granted shall
be for a period of four (4) yeérs commencing |
and ending - , hereinafter called option term
except as same may be extended as provided hErein; Only
upon compliance with Articlés 4.02‘and 4.03 shall there be an
ektéhsion of thefobfibn'term in ofdéf:td“éllow the'eXiétihg"
or pending 1itigation to proceed to a‘conclusion;previded

further, however, in no event shall optionee have any right

to exercise any option or extension thereof beyond the sixth

anniversary date of this option.

ARTICLE 3: PURCHASE PRICE

3.01 The purchase price te be paid by Optionee
to Optionors for the Property shall be computed as follows
upon the exercise of this option:

The purchase price shall be prorated at the
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- per acre.

"event that the present farmer should discontinue as tenant or

rate of Ten Thousand and No/100 ($10,000.00) Dollars per acre
or any part thereof and based on the total acreage as described
hefein and as an accurate survey will reflect. If the option
is exercised in the fifth yeaf of this agreement, the purchase
price shall be at the raté of Ten Thousand Five Hundred and
No/100 ($10,500.00) Dollars per acre. If the option is exer-
cised during the sixth year, the purchase price shall be at

the rate of Eleven Thousand Five Hundred ($11,500.00) Dollars

3.02 kA): As consideration for .this option, Optionee
guarantees to Optionorlthat taxes and insurance costs arising
out of maintenance of the premises while owHed by Optionee,
during this option, shail not be paid by Optionor.

The premises, or a substantial part
thereof, are rented to farmers. Inorder to confinue the status
as farmland assessment, the parties shall exercise their best

efforts to so continue the current status as farmland. In the

should be replaced, Optionor shall have the first right to
secure a’farmef on notice to Optionee.‘ Optionee shall have
the right to secure a farmer to continue the farmland assessment
status with Optionor's consent.

Insurance shall be maintained at current
level. Any change shall be with the consent of Optionee.

If there is‘any deficiency between the
amount paid by the farmer aon the premises and the amount owed

for taxes and insurance while the premises are in a farmland
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assessment status, such deficiencykshall be paid by Optionee.
Upon submission of a bill by Optinor, Optionee shall have two
weeks to pay such bill. |

Lﬁl At closing, upon delivery of deed, by cash,
bank of certified check, fifteen (15%) percent of the purchase
price. - E |

LEl At closing, by execution and delivery of a
purchase money note and mortgage given to Optionors from Optiocnes
in'thefform and content as sef forth in paragraph 3.04 hereof,
representing eighty—five-(BS%) percent of the purchase price.

3.03:  The puréhase price referred to in paragraphs
3.01 and 3.062 shall be apportioned according to the actual
acres or fraction thereof in accordance with an accurate survey
of the Property.

3.04: The purchase money note and mortgage referred
to in Article 3.01 above shall be'prepared by the attorney for
the Optinors, at the cost and ekpehse of Optionée, who shall
also pay,£ﬁe fees forrfecnrdihgrsamé.k éaidrﬁﬁfchésermonéy hoté
and mortgage shall be prepared in accordance with the following:

(A ) The purchase money note and mortgage shall

be prepared on the printed forms of All-State Office Supply

Company (Broad Form), except that paragraph 2(a), Z(d),‘and 2(e)
and the references to same in paragraph 3 are to be deleted and
paragraph 4(c) shall be deleted. Said mortgage shall also éon~
tain a provision permitting the Optionee to demblish thg exist-

ing dwelling and out-buildings on the property.




the lien of the mortgage if final subdivision approval for same

(8) The maturity date of the mortgage shall be

seven (7) years from the date of closing.

(c) The principal amount of the mortgage shall

be,paidvat the términation of said mortgage.
| ‘ (D)  The interest rate shall be seven and one-

half (7%%) percent per annum ahd interest aonly shall be paygble
quarter-annually.

(E) Said note and mortgage shall contain thirty
(30) day default clauses.

iﬁl In the event‘Optiohee exercises his option
pursuant to Article 7.01, then in respect to releases, the

Optionee shall be entitled to have ten (10) acres excluded from

has been obtained prior to closing or shall be entitled to
release of ten (10) acres therefrom without additional considera+
tion if same are included in the description of mortgaged
premises. Ali roads paved or to be paved shall be included in
any release without payment of 125% release clause as provided
herein.

| 1. Thereafter, releases of portions of
the mortgaged premises may be obtained by Optionee upon payment
of 125% of the acreage cost és provided in this agreement for
each acre or portion therecf to be releaséd.

2. Release may be obtained only for por-

tions of the mortgaged premises for which final subdivision
approval or final site plan approval has been obtained.

3. Each request for a release shall be
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accompanied by a metes and bounds description or lot and block
description or designation referring to the filed map of that
portion of mértgaged premises £0 be released, prepared by
Optionee's surveyor, together with a map or survey upon which
is delineated the portion of‘mortgaged premises to be released.
| 4. Each such release shall be prepared by
Optionor's attorney, at the cost and expense dF the Optionee,

who shall also pay the fees for the recording of same.

ARTICLE 4: SUBMISSION AND APPROVAL OF APPLICATION:

4.01: After the executionvof this aqgreement, Optioneas
shall within one year from date hereof make a presentation
before the Planning Board and/or Board of Adjusfment and/or
Governing Body of Cranbury Township for purposes of a develop-
ment contemplated by Optionee.

ﬁ;ggi; Optionee agrees to proceed ét his own cost
and expense diligently in the pfeparation and filing of plans
and applications, attendance to obtaining hearing dates, and

attendance at said hearingsj and further agrees, in the event

there is an appeal from any governmental actien, to perfect
the necessary administrative and judicial determination as
may be provided in this agreement.

4.03:  (A) This-agreement.and the obligations of
Optionors contained herein sﬁall remain in full force and effect
only so long as the Optionee continues to comply with the condi-
tions set forth in paragraph 4.01 and 4‘.02.~

(B8) In the event Optionee desires during the
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pendency of the applications or litigation described in para-
graph 4.02 not to proceed with such applications or litigatioh,

he shall notify the Optionors in writing.

CARTICLE 5: ENTRY, POSSESSION:

2.01: Optionee shall have the right to enter the
Property after the execution of this option for the limited
purpose of doing such survey and engineering work and to conduct
such tests as may be~necessary'and appropriate in connection
with the requiréments~fcr the preparation of the applications
as set forth in Article 4. |

2.02: Optionee hereby indemnifies and agrees to
save Optionors harmless from any and all loss or liability what-
soever (including reasonable attorney's fees) on,account of
claims of injury to persons or property arising ocut ‘of the
exércise by Optionee of his rights under this article.

5.03: VDptionee agrees,that; in the event that this
option is terminated or is not exercised, or if Optionee does
not close title after the within option has béen exercised,
Optionee shall forthwith remove his men, equipment, and mater-
ials from the Property and shall restore the Property to its
former condition prior to the exercise by (Optionee of any of
his rights hereunder.

5.04: Possession of the Property shall be delivered

to Optionee upon the closing of title.

ARTICLE 6: CLOSING:

7.01 In the event this option is exercised pursuar

~A




to the terms of this agreement, closing of title shall take
place within nine months thereafter. Optionee shall make

diligent application for such building permit within ten (10)

days after the granting of local approvals. However, if

this option is exercised during the fifth and/or sixth year,
then closing‘shall take place within 90 days after the exercise
of this optian.

6.02: Closing of title shall take place at the
of fices of Rubin; Lerner and Rubin, Esgs., 101 Bayard Street,
New Brunswick, New Jersey, 08903, on the aforesaid closing date.
At such closing, Optionors shall deliver to Optionee a deed of
bargain and sale, covenants against the grantors, together
with an appropriate affidavit'of title.

6.03: At said Closing, real estate taxes shall be
adjusted, appdriioned and allowed as of the date of closing of
title. New Jersey realty transfer fees shall be paid by
Optionors at closing.

6.04: In the event this optioﬁ is exercisqd and title
closes, then Optionors shall be responsible only for assessments
for municipal improvements which have been confirmed prior to
date hereof, and for unconfirmed assessments of improvements if
said municipal improvements have been completed prior to said
date. All other improvements and assessments, whether confirmed
or unconfirmed, and whether said improvements have been
authorized or commenced prior to said date and whether any
assessment for same is confirmed prior to the date of closing

shall be the responsibility of Optionee.
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ARTICLE 7. REAL ESTATE COMMISSION:

l;gii Optionee represents to the Optionors, which
representation shall survive the closing of title hereunder, that
they have dealt with no real estate brokers for the within
transaction, and that no real estate commission is due to any

real estate broker.

ARTICLE 8. LIMITATION OF'DPTIUNOR‘S LIABILITY:

8.01: Optionors are selling the Property to Optionee
without making any representations whatscever in relation to
this transaction including any representations in respect of
their title, the quantity of‘acreage contained within the
Property, the character or quality of the land being sold and
its fitness for any particular use Or any represeﬁtation as
to the uses to Which it may be put under applicable governmental
regulations. Accordihgly, Optionors shall have no liability
under this agreement in the event that closing of title does
not take place fof any reason other than a willful refusal of
Optionors to close title under circumstances where Optioﬁee is
ready, willing, and able to close title in accordance with

r

this agreement.

ARTICLE 9. ASSIGNABILITY:

9.01: At any time after the filing of the Plan
with the proper municipal authority as set forth in Article 4

hereof, Optionee shall have the right to assign this agreement




to eithér a corporation of which they are the majority stock-
holders, or to a partnership of which they are principals, by
furnishing‘written notice of same, together with a copy of the
assigﬁment wherein the assignee assumes all of the obligations

of this agreement.

ARTICLE 10. TITLE:

10.01: The title to be conveyed by Optionors shall
be good and marketable and such as will be insurable, subject
to the following exceptions:'

(A) The standard printed title insurance
policy exceptions, conditions, and stipulations;

(B) Restrictions and easements recorded
and unrecorded;

(C) 'Such facté as an accuraté survey and
inépectioh of the Property would disclose;

(D) Zoning ordinances and all other appli-
cable governmental regulations affecting the Property and its
use;

(E) Lien for unpaid real estate taxes not

yet due and owing.‘

ARTICLE ll; GENERAL CONDITIONS:

11.01 As to any default of Optionee under this
agreement, Optionors agree that, prior to the exercising of
their rights in respect thereuof, they shall give Optidnee notice

of any such default and shall give notice no sooner than thirty
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(30) days prior to the date upon which Ehey intend to exercise
their rights on écéount of such default, and Opticnee shall have
the right, for a period of thiety (30) days after the giving of
such hotice, to cure said default.

- 11.02: 1In the event that this agreement is termi-
nated or in the event that the option‘herein granted 1is nof
exercised or in the event that notwithstanding that the Option
has been exercised, closing of title does not take place, then
and in any of séia evénts, Optionee herein shall deliver over
to Optionors, without cost, copiés of any and all surveys,
engineering studies, or ofher work papers or plans developed
or used in conneétion with the preparation of the applications
or in connection with tHe consummation of this agreement.

11.03: All notices hereunder or in connection
herewith shall be in writing and sent by United States registered
or certified mail, postage prepaid, return receipt requested, as
follows: if sent to the Uptidnors, in duplicate with one‘cdpy
to their légal representative; Frank J. Rubin; Esq., at his
address as hereinabove set forth, and if sent to the Optionee,
in duplicate with one copy to his address hereinabove set forth
and one copy to fFrank J. Rubin, Esq., at his address’as herein-
above set forth.

11.04: The article headings or captions set forth
in this agreement are for the convenience of the parties only,
and do not form any part hereof, and are not to be cons}dered
a part of this agreement for purposes of interpretation or other-

wise.
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11.05:

It is understood and agreed that this agree-

ment is entered into after full investigation, and the Optionee

is not relying upon any statement or representation made by

the Optionors. This agreement may not be changed or terminated

orally by either party. It may be amended only by a written

agreement executed by both parties hereto.

11.06:

This agreement shall not be recarded in the

Middlesex County Clerk's 0Office or in any other office of

pUblic record where same may cloud Dptionors"title;

11.07:

Optionees' responsibility for payment of

taxes shall also include reimbursement to Optionors for "roll

back" tax assessment imposed on the property, if any, limited,

however, to Ten Thousand and No/100 Dollars ($10,000.00) toward

the‘payment of rollback taxes.

11.08:
the parties named
null and void and

into herein.

of and be binding

heirs, successars

11.10:

Any prior written or oral agreements between
herein or their predecessors are declared

shall have no effect on the agreement entered

This agreément shall inure to the benefit
upon.  the respective parties hereto, their
and assigns.

At the expiration of this option, Optionee

shall have the right of first refusal as to any subsequent

offer made to acquire the within described premises.

quent offers must

All subse-

be responded to within sixty days by Optiocnee.
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If said offer is not accepted within séid time,then Optionor
shall be free to accept such subsequent offer.

11.11; All rights in either party hereto arising out
of the option déted January 5, 1975 are herehy terminated except%
that seller/Optionor has the right to obtain all monies hereto-

fore paid as its sole and exclusive property.

IN WITNESS WHEREOF, the partles have hereunto set their

)
hands and seals the day and year first abovi/iiii}en.

WITNESS: | THE ESTATE ;\qr DAVID S. FREEDMAN

e\ \‘ R , By: _ oo L.S.

gank . Rubln Co-executor

(ﬁr\f\ o .‘f.'\\ -
D VT By: (K“ﬁ98b¢1ﬂAJ L.S.

Vivian/ H. Freedman,Co-execut

Q\} F IR W *‘;“:/H_: SRt By : Ou MA «mﬁé&“w L S.

:".‘
{ o P N '
ool e By :

(\\) N\ ‘)f e By:

//Udcob Freedman

c |
N o A ‘ L.S.

' ‘ ﬂfdbs h D. Morrls
(\“' \/‘:\\ ‘\\\‘ . ! L.S.

Raobert Morris
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i foa .v plac2 e 3ed Bng;nnl nge. on 'alnlng
nd“cd (9.83) strict measure. : Ce

> hu
=" ut the following parcels: (1) Parcel of 0.23 acreﬂ
Ny ford Brovn by dced bearing date June 12, 1837 and recors
éioz 75 page 276; (2) Parcel of 0.23 actes conveyed to James -
‘onover by deed bearing date June 12, 1857 and recorded in Deed Bocf
P pogc'273' (3) Parcel of O. 23 acres conveypd to Elwood Monnat by des
'bearing date February 16, 1860 and recorded in Deed Book 83 page 23;

(4) Parcel of 0.20 acres conveyed to Nelson L. Forman by deed beating§
date April 1, 1862 and recordced in Deed Book B9 page 65; (5) Parcel o:f
0.20 acres more or less conveyed to Esther M. Lucas by deed bearﬁng‘d«i
March 23, 1870 and recorded in Dceld Book 289 page 91; (6) Parcel of 0§

acres more or less conveyed to Esther M. Lucas by deed bearzng date M}
31, 1862 and recorded in Deed Book 106 page 408. . )

N . ... ...'.”".
Execpglng thcrcout and therefrom the followings ©~ . "7 .~ - . -8

Lot consisting of .70 ac-es conveyed to Potato Products, e, bh

deed dated January 7,1950, and recorded in the Mlddlesex)County lerk'g

Offlce in Book 1476 of Deeds at page 182. :

. Tract consisting of .51 acres conveyed to Ualter Greczyn by dee{f
dated June 15, 1950 and rccorded in the Middlesex Coumty Clcrk 'S Offxz
in Book 1499 of Deege ac page 424. . Y

Parcel of 269/horc or less conveyed to Francis winckhofer by
dated February 7, 1947 and rccorded in the Deed Book 1332, page 566.

Parcel of 1.05 acres more or less conveyed to Robert W. Stahl _f%
Audrey D. Stahl, his wife, by deed dated March 4, 19;7 anq.rccoraed
Deced Book 1950 at page 590 . . ) e

Pl

3 Parcel of .50 acres wore or 1ess conveyed to William Meyet by .u
*| aated February, 1960 recorded in Deed Book 2160 at page 294. 8

* K}

i o Being part of the same land and premises conveyed to Oscar Y

g Danser and Evelyn C. Danser, husband and wife, by deed from Clendon
Danser and Hannah Danser Perrine, Exccutors of the Last ill and Testl
i ament of William C. Danser, deccased, said deed being dated December"
13, 1943 and recorded in the Middlesex County Clerk's Offlce in BooX §

1249 of Deeds at page 575. ' L L Lo ;ﬁ;
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SCHEDULE ''B" « PAGE 2.
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cexiding or Ioected at Strcet,

w the Bozough of }hghtsto\m _'in'l‘hc C&sm
' ato mor wold Ntule of New Jersey hevein degignuled we *he Geapln
nd’ .
- A -
DAVID S. FREZIDMAN

’

kY

Landlng Lane, New Brunsw1ck. New Jersey. '

C:.ty of New Brunswick, ir ihe Couni
and Stale of New Jersey herein dt‘.\unulrd ax the Granter

residing or located al
in the

Middlesex

..
K »
-" _T-

tUitnessctly: That in considevalion of . W SN
ONE ($l 00) DOLIAR and other good and valuable consxderatlon

the Gianlor 8 o

_pmxt and convey, wnfo the Grantee , hls 'he;u:s and ass:.gnsy

. . e "..o'. .'.;.
L
- L Lo e

€l those teael S or parcrlé of land and pre mm'.\. .\:hmlr ?Jmu and hrmq i
. Township -of Cranbury i
Countyof Middlesex

aud Stale of New Jersey, more pmhr"hufy (lcsmbcd ax [nu(
FIRST TRACT: Beginning at the southwest corner of land: now. belong
to Ella S. Butcher, formerly the land of Susan Perrine,’ ‘and, on the
Easterly. edge of the road leading from Hightstown to Cranbury and @
known as State Highway Route #1 said road having been formerly knot
as South Amboy Turnpike Road, and running from thence (1) as the n:
formerly pointed South seventy-eight degrees and thirty minutes (7t
East along the lines of land belonging to the said Butcher, Estate
James H. Conover, deceascd, formerly the land of James Forman, Joht
Chamberlin, forty-two (42} chains and eighty-seven (87)-links to ti
line of lands now belonging to Gideon Applegate, formerly the ‘land
Aaron Bennett, deceased; thence (2) along said Applegate 'line Sout!
seven degrees (7°) west twenty-three (23) chains and forty-four {4:
links to a stone in the line of lands 'now belonging to William Cow
thehce (3) along the lines of land now belonging to said Courntey;
Schuyler, Edward Malan, North scventy-ecight degrees and thirty mint
(78° 30') West forty-three (43) chains and forty-seven {47) links 1
-aforementioned State Highway; thence (4) along the easterxly edge of
"liorth eight:* degreces and thir'ty minutes (8° 30') East twentywthree

chains and f£ifty-four’ (44) links to the ‘place of Beginning. Contai
one hundred (100) acres of land more or less. « 3 L v bt

- . b P PN o Rk o s al i

mcepting thercout and therefrom :apprarimatcly four and four hun
twenty—four thousandths (4.424) acres of land conveyed By Willliam €
Danser ot ux to the State of New Jerscy under date of Novembar 19,
by decd rccorded in the Middlesex County Clcr?'s Office in Book 1(
of Dceds for .said County on:page 12, % )

Also cyccptlng thercont and thercfrom approxlmately tweﬂty-one t
nincty-five hundredths (21..95) acres of land conveyed by ‘William C.
pDanser et ux to Adrian Van Ravesteyn .under -date of November l, 193¢
dced recorded in the Middlesex County ClerP' dfflcc in Boo{c 1102 ¢
Deeds for said CountY on page 363, g '-»\;. RS

ol
SECOND TRACT: ”PQlﬂh’ﬂQ in the mxddlc of thn road leading from Cri
to the Camden and Amboy | ?nxlroad and cotner to larriet Calc 1ot, t

(1) running c:

sy mvn"‘”'ﬁ ‘-’Qo ')n\l
- -r‘.f.ﬁw’

AP

L

PS ‘.‘.. .-_ '.

» oo i

. ST
y the middie of «aldtrqad south scventy~n1ne dcgraea i

Pant six S{R), rhains and r-inhty-ﬁith (BP;
- H.,-.,ﬁuﬁam‘ £ .
1. RT3 n":’.‘o!.o‘—%?:’::

3.7
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2y - iy c? Jaavarcy ~ sin the year ol cur Loed
r Theusarnd Nive $uzlred and Sixty-s{y_ e e LR

- A
LR .
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T Faen " UNENCELLED CHENMICAL CORPORATION, a New York Corporation, * .
i &  having ftc principal office at 375 Park Avenue . P S
H ~ . ‘ . R . .
1 | -
“ - . . ; .‘.
. ) * I t
:f' " fathe Bewougn of Hanhattan,City andCoumyof NRew York
E: and State of  hiew Yor'k party of the first'part; s .
. . . ) . . . SO
'!. . am DAVID FREEM'AN reslding at 89 Morris Street, New Brunswich g
1 B : o
) . ., .' .. ) P . -
! 5 S R R
l? . L _;: ::._.a.' * .
!i X . . c. . . ..."._‘..._-',.-': ...Q._-'.‘.‘
o tire . | ef " o County of Hiddlesex_ -' o
: and Stete of  New Jérsey pnr){ of the second party ... | L : R
.. Titnesseth, That the said party of tke frst pf.j.-rt, for and in considerstion of One Hund::éil Sl
i (5100) Dollars and other valuable considerations L P s A SR S
! lawlul minney of the United States of Americs, to  {t -in hand well and ¢eutly paid by the said . 3
4 yp Y .
! party of e sccend paet, at or befate the sealing and dr{a’vuy of these presents, the reccipt wheréb[ F
| hesedy acknawledged, 2nd 1)« <aidd party of the first p:rr_'bring thesewith fully satisfied, contented and .
l paid, Bag  riven, pranted, bargained, sold, aliened, released, ealeofled, conveyed snd confirmed snd by .
| these presents do €8 give, geant, bargain, sell, alien, tclease, enfeof, convey and confirm unto the said p :
i party of the second past,and to his helrs _ ‘ Yo . BT R
|- - and assigny, forever, o ‘ - ' T R L
i e - | O R
{ "qut  that certain lot o " I A
Ceraect _ror parcel  of lend and premises, hercinsfier .pam'cuhrly described, situate, lying and bth;:
iz e Townilily . of  Cranbury County of Middlesex ;"7 ..: '+
and Stateof  Ncw Jeracy, bounded and described as follows: . 0o 7ol
DEGINNILG at a point’on a curve in the Northwesterly line of U.S. fligh-".
way Route £130, vhere the same is intereected by the Southwesterly line °
of lands of Oscar Danscr; thence running (1) Southwesterly along the said
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Mundred i) 4 Bset ol

?'.""1 e N5

4 : .

e e i e

AL Minety~aixtand” Sixtysceven;one~hundredihe (36, D)o FF X6u GIRBIRY)

gl =i;,cnc£ (4) Horth chcntyit{'o“dcareeu‘ Thlrtyrﬂiﬂﬂeﬂ’_-mtﬁl;,ﬂnt?m. <%

“fl -+ -ges1l along said last mentloned landg, Two Hlundred ' Seventy=-ona and 'rua:l -

. ' give onc-hundredths (271.25') feet; thence (5) North Thirteen degrees Sewe

r'{l " @inutes Fiftcea ccconds East (M. 13° 07' 15" E) along laonds o.-:dward “.".
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Referredkt.o Committee on Municipal Government

Ax Acr concerning municipalitieé inrelation to planning and zon-

__ing aud supplementing chapter 55 of Title 40 of the Revised

. Statutes.

Be 1T ENaCTED Zy the Senate and General Aséembly of the State

of New Jersey: ' ) _
. ‘ Articre 1 ,

1. This act shall be known and may be cited as the #AMunicipal
Development Rights Act.’’ .

2. The Legislature hereby finds that the ratd, extent, expense
and results of the physieal development of New Jersey in recent
years have finally forced a recognition of the physical facts of New
Jersey life and of the inherent relationship which exists between
physical development and those physical facts; that among the
most importa.-nt such physical facts are those concerning New
Jersey’s size (forty-sixth in the Nation, in terms of land area),
population (more than 8,000,000), population density (more than
930 per square mile; first in the Nation), population distribution
(89% classified ‘‘urban’’; 11% classified ‘‘rural’’), geography
(130 miles of coastline, most of which possesses physical beauty or
economic ;ﬂue, or both), and land use (more than 1,000,000 acres
of laud actively- devoted to agriculture in 1975, approximately
10,000 acres of which each year is being sold for development and
for other than agricultural uses); that the period is long past
when uncontrolled, unplanned, unregulated and unrelated physical
developinent could be undertaken without regurd for the afore-
said physical facts, and at no cost to the bealth, happiness, safety
and general welface of the citizens of this Stute; that while physical
redevelopment' is ‘constantly necessary to renew and restore
declining aud deterviovating areas of New Jersey, great care must

be exercised in underfaking new physical development sehich may

F NEW JERSEY
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23 result in the destruction and permanent Joss of natural assets,
24 structural amenitics and those special, distinetive, and often irre-
25 placcable features whieh bave contrihuted both to New Jersey’s
.26 " history and to ils recognition as the Garden State; that the 567 -
" 27 local units of municipal government in New Jersey expericnee not
28 ‘only the greatest, most immediate and direct pressure for new
29 physical development, but also all the most adverse effects of that
30 development; that the Siate Government has an obligation fo pi'o-
31 vide municipal governments with adequate and appropriate statu-.
32 tory tools wberel;y these local units, acting within the statutory
, , 33 framework and pursuant to guidelines provided by the State, may
. 34 respond to the pressures for, and the burdens imposed by, physical
; i development with sound, rational and comprebensive planning
36 techniques; that these technigues must recognize that the right to
37 own land is separate from the right to develop that land and that

(/1)
]

S . 38 a develop;nent right may become, under the proper circumstances,

- 39 ' a valuable negotiable instroment; that such technigues would per-

! 40 mit Tunicipalities to set aside portions of publicly and privately

; 41 owned improved and unimproved land in permanent preservation

‘f _ 42 zones where new phrsical development would be probibited, and

i 43 require -such municipalities to establish -other zones where the

Ot J ° 44 right to dexelop the land permanently preserved may be trans-

. ' - : - 45 ferred in the marketplace .through the sale and exercise of certifi-
. :'5 ; 46 cates of development ﬁghts; and that the exercise by municipalities

- ‘} ) 47 of the authority fo permanently preserve land and transfer the

N i 48 right to develop therefrom pursuant to such a State law, within a

.
©0

framework provided by statute and pursuant to guidelines pro-

5 50 vided by the State, is within the police power of the State and
: : 51 necessary to insure the public health, happiness, safety and general
;} 52 welfare of both present and future generations. T
" -1 3. The Legislature declares as a matter of publie poliey that the
2 preservation by municipalities of cerfain lands, both improved and
e - 3 ‘unimproved, the prohibition of physical development of lands so
N 4  preserved, and the transfer of the right to develop such preéer\'ed
5 land to other land specifically designated to receive such bdevelop-
6 ment, is a public necessity and is required in the interests of the
7 cilizens of this Siate now and in the future.
: 1 4. As used in this act unless the contest clearly indicates other-
2 wise:
3 a. ““Aesthetic and histarie q.u.-llitivs" means those qualities pos.
4 sessed by any buililing, set of boililines, site, distgct or zone which,
5 by virtue of ils architectural significance, role in an Listoric event
\\_\‘h
Eittasiatadoniinhites 2o hietu i aset e e e s e i e
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or general appearance, represents a unique quality or feature

6a in the municipality;

b. “*Agricultural use** means substantially 6ndeveloped land

devoted to the production of plants and animals useful to man,

including but not limited to: forages and sod erops; grains and
feed crops; dairy animals and dairy products; poultry and poultry
products; livestock, including the breeding and grazing of any or
all of such animals; bees auci apiary products; fur animals; trees
and forest products; fruits of all kinds; vegetables; nursery, foral,
ornamental and greenhouse products; and other similar uses and
activities; - ke

¢. “Agquifer recharge area’ means an area where rainfall infil-

trates the ground to porous, waterbearing rock formations for ’

retention in underground pools or acqnifers;
~d.**Assessed valuc’’ means the taxable value of property as
established pursuant to the provisions of chapter 4 of Title 54 of
the Revised Statutes for purposes of taxation;

e. “Board of adjustinent’’ means tbe'-municipal zoning board
of adjustment established pursuant to B. S. 40:55-30 et seq.;

f. “Capital facilities’” means any substantial phrsical improve.

"ment built or constructed by the municipality to provide necessary
services for an extended period, including, but-not limited to H
streets, roads, bighways and other transportation facilities;
schools; police, fire and rescue facilities; health facilities; sewer,
water and solid waste systems; '

g ‘“‘Certificate of development right’’ means the document in-
dicating the existence of a development right;

b. ““Compatible use’” means two or more uses of land not in
conflict with each other individually or as combined;

" 1. “Density"* means the average number of persons, families
or residen.ial dwelling units per unit of area in the case of resi-
dential use; and the average number of square fect per unit of
area, in the ease of industrial, commercial, or any other use;

j. ““Developability '’ means the capability of a parcel or parcels
of land to acconunodate the uses intended or proposed for it at the
density intended or proposed for it, based on its topograply, exist-
ing use, physieal composition, desivability and availability;

k. *“Development potential™ meaus the possible development of
a parcel or site based on its developability and the market in which
it exists;

. ** Developwent right”” means the right to develop land as set

forth in sections 12 through 22 of this act;

i
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m. ‘“Economic feature’® mcans an cconomic aspect of the use
of a parcel of land which is significant to the economic viability
of the municipality;

n. ““Exercise of development right”” means the submission of a
devclopment right to the designated municipal official in conjune-
tion with an application for development approval in the transfer
zone; :

0. **Farmland’’ means land being used for agricultural purposes'

or substantially undeveloped land included in the categories of
Class I, Class IT and Class ITI soil classifieations of the Soil Con-

servation Service of the United States Department'pf Agricn]tnre;v
p- “*Flood plain’’ means land subject to regulation pursuant to

P. L. 1962, c. 19 (C. 58:16A-50 et seq.), as amended and supple-
mented; ' . )

Q. "Governing'body” means the chief legislative body of the
municipality; N -

r. “Improvement’’ means any building, structure
on the land, including, but not Jimited to: houses, stores, ware-

or construction

houses, factories, churches, schools, barns or other similar struc- -

inres, recreational or amusement facilities, parking facilities,

fences, gates, .walls, outhouses, pumps, gravestones, works of art,
jmproved or unimproved streets, alleys, roads, paths, or sidewalks,
light fixtures dr_any other object constituting a physical betterment
of real property or any part of such betterment; ‘ .

8. ‘‘Land of steep slope’’ means land of a slope of not less than
25%; : '

t. ““Aarket value'’ means the price propertr and improved
property would command in the open market for such property
and improvements; , : ~

. ‘*‘Marsh’ means low, spongy land generally saturated with

moisture and liavi.ﬁg persistent poor natural drainage. Marsh

shall also include the term *‘swamp’*;

v. “‘Master plan’’ means the master plan of the municipality
prepared and adopted pursuant to P. L. 1933, ¢. 433 (C. 40:55-1.1
et seq.); '

w. ““Municipality’’ means any city, borough, town, township or
village of any size or class in the State of New Jerser;

Xx. “‘Planning board’’ means the municipal planning board es-
tablished pursuvant to P. L. 1933, ¢. 433 (C. 40:55-1.1 et sea.);

¥. “Preservation zune™ means the district or area in which de-
velopment is discontinued and has such features as {re provided

in section 13 of this act;
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89 z. “Recreation or park lagd’’ means land wbo=c prmnr} use
90 or purpose is recreational;
b3 a. “Tax map’ means thc approved map prepared pursnant
92 to P.L 1956, c. 45 (C. 40:30-9 et seq.);
93.  bb. “Transfer zone™ menns the district or area to which devel-
94 opment riglits generated by the preservation zone may be trans-
95 ferred and in which increased development is permitted to occur
96 in counection with the possession of such development rights, and
97 which ‘has such features. and charactenstxcs as are provided in
98 section 14 of this act;

99 . ee. *“Use’ means the specifie purpose for which land is zoned
- 100 desrgned or occupied;
101 dd. ““Woodland”” means substantially undeveloped land consist-

102 mg primarily of trees and capable of mamtammg tree growth;
“103 - ee. ““Zoning ordinance’* means the zoning ordinace of the mu-
104 mczpahty adopted pursuant to R. S. 40:55-30 et seq. A
. ArricLe I1

5. The governing body of any municipality may, by resolution,
establish a commission whose general purpose shall be to- deter-
mine, within a time specified in the resolution, the feasibility of
the municipality adopting a development rights ordinance, and
upon such determination to make a recommepdation to the govern-
ing body concerning the adoption of the provisions of this a’ct, all
as hereinafter provided.

6. In adopting a resolution pursnant to section 5 of this act, the
governing body shall also designate the members of the commission
and select its chairman; provided, however, that the commission
shall have uo more than 11 mewbers, three of whom shall also be
members of the municipality’s board of adjustiment, and three of
whom shall also be members of the municipality’s planning board;
provided, further, however, that wherc the planning board also
acts as the zoning comimission pursuant to section 8 of P. L. 1953,
¢. 433 (C. 40:55-1.8) and R, S. 40:55-33, the members of the com-

mission established herein shall also be members of the plauning

ot
(=4

board except thiat no more than two members shall be of the same

-
TS

class on the planning board. The-chief executive officer of the

municipality, the municipal planner and the municipal zoning offi-

| i
AW

cer, if such positions exist; and the municipal attoruey, unless any

of the aforesuid are otherwise appointed to the commission as

—
&

provided hercinabove, shall also be mewmbers of the commission,

—
<

ex officio. Vacancies among the wetnbers sball be filled in the same

-
-1

manuer as the original appointinents were made. The tevin of the

[
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members shall be the same as the life of the commission and shall
terminate’ with the conclusion of the comission’s work

7. In the resolufion adopted pursuant to section 5 of this act,
the governing body may also appropriate to the conmiission such
funds as it deems necessar_\: and sufficient for its work: Within
the limits of such appropriations, the cominission may appoint and
contract with sach professional, clerical and stenographic assistants
as it shall deem necessary and, where applicable, in the manner
prescribed by the Local Publi¢ Contracts Law, P. L. 1971, ¢. 198
(C. 40A:11-1 et seq.). The members of the commission shall serve
witbout compensation but may, within the Iimité of the appropria--
tions therefor, be reimbursed for such expenses as are-actually

“ineurred in the performance of their official duties,

8. Every commission established pursuant to section 5 of this
act shall, upon its organization, cause to be conducted a study to
determine the feasibility of the municipality adopting a develop-
ment rights ordinance which shall include, but not be limited to:

a. An analysis of the existing land uses in the municipality, and

_an identification of any land which might be included within a

preservation and a transfer zone if such were to be established
pursuvant to the provisions of this act;

‘b, An evaluation of the zoning ordinance of the municipality
adopted pursnant io the provisions of R. 8. 40:55-30 et seq., if
one so exists, on the basis of existing and anticipated land uses
and development; ‘ ' .

¢. The identification of national, State and regional factors and
trends which will have an influence on development in the rounici-
pality; .

d. The identification of the anticipated growth and development
the municipality may expect to experience in the next 10 years; « -

.e. An assessment of the developmént potential of all areas of

“the municipality on the basis of the projected growth of the munici-

pality, the demand for development imposed by the market and the
suiiability of the land for such development;

f. The identification and analysis of capital facilities corrently
existing in the municipality and those that will be requived by
virtue of the anticipated developuent.

9. Upon the completion of the study conducted pursuant to sec-
tion 8§ of this act, the commission shall fonmulate its recommnienda-
tion and prepare a report to conununicale its fodings to the
governing body of the municipalify. If it is the l'ocnntuu-udution

of the commission that the wunicipalily would not find it in its

oy
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7
best interest to adopt a development rights ordinance, the com-
mission shall detail in its report such information as was available
to it which led to such recommendation. If it is the recommenda:

tion: of the commission to adopt & developwent rights ordinance,

the commission shall prepare a report which shall include, but not
necessarily be limited to: ‘

a. The designation of a proposed preservation zone within the
municipality in eompliance mth tlie provisions of seetton 13 of
this act; = ER .

b. A plan indicating the existing and permitted uses of the
proposed preservation zone accornpanied by a statement detailing
the nature and distingﬁishiu-r features.of the zone at present;

¢ A tax map for the proposed preservation zone spemfymu- tha
assessed value of the parcels contained therem,

d. An analysis of the development potential of the land in the
proposed preservation zone estimating the market value of the
parcels contained therein; '

¢. The designation of a proposed transfer zone in which the

- development rights geperated by the preservation zone nﬁa,v be
utilized;

f. A plan indicating the existing uses of the proposed transfer
zone and a statement detajﬁmg the pennﬁted uses under the
existing zoning ordinance;

g. A tax map for the transfer zone mdxcatmv the assessed and
market value of the parcels contained therein;

h. A plan projecting the land use scheme in the proposed transfer
zone with the full transfer of development rights; .

i A proposal concerning the identification of the total number
of development rights assigned the preservation zone aund their
distribution among the owners of property in said zone.

10. Upon the formulation of ils recomxmendation and report, the
commission shall hold public hearings in the manner provided in
section 7 of P. L. 1953, ¢. 433 (C. 40:35-1.7), and within 10 days
following the counclusion of the public hearings, shall transiit its
recommendation, report and transcript of the public hearings to -
the governing body of the municipality for its consideration.

11. Within GO days of the receipt of the documents specified in
section 10 of this act, the gm'o:rlnirlg body shall cousider the com-
mission’s recotnmendation and veport. If the counmission vecoin-
mends the adoption of a development rights ordinance, the govern-
ing body inuy adopt such owliuance by majority vote. 1E the

cotumission recommends again-t the adoption of such an ordinancy,

25A




8
the governing body way adopt a development rights ordinance

b\' a vole of two-thirds of the full memberslip of the gm’cx;ning'

L-T R |

“body. The vonanission shall terminate upon the nc(fon of the
10 governing body pursuant to this section unless otherwise provided
11: for by the governing body. Any ordinance advpicd pursuant to
12" this section shall be subjeet to the provisions of arficle 1 of chapler
13 55 of Title 40 of the Revised Siafutes (C. 40:53-1.) et seq.) and
14 shall be considered an amendment to the zoning ordinanee, if any,

15 then in effect. ' : .
L Antrcre ITT

12. Every devclopnient rights ordinance adopted pursuant to the
provisions of this act shall include: .

a. The specification that the plauning board of the municipality
sball bave the responsibilitf for implementing the provisions of
any ordinance ac_lopted‘ pursuant to this act; shall hear and review
‘any applications or complaints that may result from the imple-
mentation of any such ordinance; and sball make such reports to
the governing body as it may require and such recommendations

W 00 = OO WD

as it sball deem ,necessars" for the successful opération of  the

[
[~}

ordinance; ‘
b. The establishment of a method for the review and bearing of

1
-t

apinlications and complaints in the manper provided by article 3
" of chapter 55 of Title 40 of the Revised Statutes;

'
Dl
[7- T )

. " 14 ¢ The designation and establishment of the preservation and
* 15 transfer zones as the governing body shall deem necessary and as
) 16 are consistent with the provisions of this act; ‘
17 4. The provision that all construetion, erection, demolition and
18 - development in the preservation zome not beretofore approved
: 19 shall be prohibited except as provided in seefions 15 and 23 of
20 this act; : ‘ . S =
21. * e. Provisions for the total number, allocation and distribution
- 22 of developiuent rights in the preservation zone; provided, however,
93 that prior to the adoption of any such provisions in the ordinance
24 all ovmners of property in the preservation zone shall be mailed a
25 notice informing {hem of the nnmber of development rights to
26 which they will be entitled under the ordinance, the permitted use
27 or uses on the basis of which snch development rights ave to be

R _ 28 allocated in the preservation zone, the conversion schedule by

. 29 which sueh development rights may be applied to another use or
20 wees in idie fraesTer zoney amed e manmer in which the des elupinent
31 rightsmmay be tansfervedl all as Lereinafter provided. Such notives

32 shall alzo contain the thue and place the governing body or its

2¢ A
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dcsigmit» body shall hold a public hearitg oa the nnwber, alloca-
tion and distribution of development rights, Public uetice of the
hearing required pursuant to this subseetion may be given simul-
tancously with the public notice requital pursuant to B S, 44 -2
concerning a beaving or hearings beld for the purpose of consider-
ing any ordinance for finul passage; provided, bowever, that a
separate time shall be established for the hearing required pursuaest
to this subsection and the public hearing or hearings requirad
‘pursuant to R. S. 40:49-2 shall not be ﬁgall,v adjourned until the
completion of the hearing required pursuant to this subsection.
The governing 'body of any municipality which adopts a-deévelop-
ment rights ovdinance phyrsuant to the provisions of tlﬁs aet shall

_appropriate such funds in such amounts and for sueh purposes as it

shall deem necessary and sufficient for the purposes of implement-
ing the ordinance. -

13. In creating and establishing the preservation zone the gov-

erning body shall designate a tract in such numbers and of such
sizes, shapes and areas as it may deem necessary to earry out the
_purposes of this act; provided, however, that :

a. Allland in the preservation zone contains one or a combination
of the following characteristics:

(1) Substantially undeveloped or unimproved farmland, wood-
land, fiood plaiu, swamp, acquifer recharge area, marsh, land of
steep slope,-re'creational or park land; , ’

(2) Substantially improved or developed in a mauner so as to
‘represent a unique and distinctive aesthetic or historie quality in
the municipality;

(3) Substantially improved or developed in such a manuer so as

~to represeut an integral econowic asset in and to {le municipality;

b. The location of the zone is consisteut with, and corresponds
to, the master plan and zoning ordinance of the muuicipality if
they so exist;

¢ The aggregale size of the zone bears a reasonable relationship
to the present and future patterns of population and plivsieal
growth and developiuent as set forth in the study condueted by the
commi=sion pursuant to section § of this act, awd are tneorpoiated
in the zoning ordinance and master plan of the munieipality if they
so exist; -

d. Any nonconforming use or improvement existing in the preser-
valinn zone at the titee of aduplion thereof may be continud am? in.
the event of partiul destruetion of such nowecoforming use oc

improvement it may be restorad o repaiied; provided, hiewever,

77 A
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that such nonconforming use or improvement remains consistent

with the nonconfurming use or improvement in effect at the time

-of the adoption of the ordinance; and

e. Land within the preservation zone may be subdivided in the
manner preseribod in scetion 14 of P. L. 1053, ¢. 433 (C. 40:55-1.14),
only for the puipose of ascertaining the development potential and
for determining the number and allocation of development rights of
parcels contained therein, or, where a change, modiﬁcalion, or
amendment to the development rights ordinance has been approved.
and issued pursuant to section 15 of this act, to provide for such
change, modification or amendment. : k :

14. In creating and establishing the transfer zone, the governing

body may desiynate a traet or tracts, which may but need not be -

contiguous, in such numbers and of such sizes, shapes and areas as
it may deem necessary to carry out the provisions of this act; pro-

vided, howerver,-that

a. The density, topography, development and developability of
each transfer zone is such that it can adequately accommodate the
transfer of development rights from the preservation zone; '

b. The density of each transfer zone is increased berond the
density otherwise permitted as a matter of right under the zoning
ordinance of the municipality, if one so exists; ,

¢. The result of the increase in the density shall be a zone

i wherein there is a greater incentite to develop at the higher density

with ceriificates of development rights, than at a lower density
without such certificates;

d. Development at higher densities in each transfer zone shall
be permitied oﬂy with the utilization of certificates of development
rights. and that any development in any trangfer zone at a density

higher than that permitied by the zoning ordinance without such . -

certificates shall be prohibited; .
e. The present capital facilities and municipal services in and

for each trapsfer zone are sufficient {o accommodate the increased

density. of the transfer zone. As used berein ‘‘present capital
facilities'” means those facilities actually in existence and those

" for which construction coniracis have been enfersd into or which

are incluidiad in a capital facilities plan adopted by the municipality
requiring the construclion of such facilities within 5 vears of the
adopton of such plan; and

f. The eveall developability of Ll in cach transfer zone is

stuch 20 0% fo offer the most Juerative =i pos=ille aud :.\:.i‘.:!-h- fues

Ale transfer of developnnent rights.
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Nothing enntained hevein shall be eoustiued so as to prevent or
probibit a municipality from increasing the number of tracts in
the trz\r"sfer zoue al any time upon or after the adoption of a
development rights ordinance, using the sume eriteria as are eou-
tained herein, for the purpose of guaranteeing the greater incentive
to develop with certificates of development rights as required pur-
suant to subsection ¢. hereof. A )

15. Any regulatious, limitations, and restrictions contained in
the development rights ordinance shall not be changed, amended,
modified or repealed by the governing bodf or any other officer or
agent of the municipality escept where the owner of property can
demonstrate that such regulations, limitations and restrictions pre-
went bim from a reasonable use of his land; provided, however, that
no sach change, amendment, modification or repeal of the develop-
ment rights ordinance shall be grax.lted where such will destrd_f,

change or otherwise alter the nature and characteristics of the

preservation zone and the purposes for which it was established.
Any application for a change, amendment, modification or repeul
‘of any of the provisions of the development rights ordinance shall
be made to the planning board of the municipality which shall hear

aud decide on the application within 60 days of its receipt. All:

actions taken by the planning board on any application submitted
pursuant to this section shall be subject to review by the governing
body of the municipality. No application for development or for
the construction of any improvement shall be made where the
development rights for the tract in question have been sold or
otherwise tfansferred for use in the trunsfer zone.
16. Every developwment rights ordinance shall provide that the
" certificates of development rights issued in the preservation zone

for one use may only be exercised in the transfer zone for that use

unless otherwise converted and approved by the planuing boavd as

provided in section 20 of this act.

17. Certificates of development rights shall be allocated to the
various poriions of the preservation zone on the basis of the uses
permitted in each such portion of said zoune as a matter of right
under the existing zoning ordinaner, if any, at the tune of the arlop-
tion of the developtent rights ordinanee; or, in the event no zoning
ordinanee is it elTect, on the busis of u-es eontainod in the develnp-
ment potentinl determined by the study conducted by the cominis-
ston pursuant to section 8 of thix act awd as approved or amended
by the guverning body, Fach esrtifieate of c[l‘\‘\:]up!n'"!" vicht. so

allocated shall contain on its face, a stutement to the effect that it

s .
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is awllocated on the busis of the specifie use or ures ciled in the
statement, and that it shall be exercised in the {ransfer zone or
sones ina dev v]oym« ‘nt or developments of such specific use or uses
unless converied 10 another use or uses purswant to :w.lwn 20 of
this act. Tle total number of certificules of develojruent righis so
allocated shall be equal to and dremed to represent {he full and
fotal de\'elox:inexlt potential of all land in the various pﬂﬂioné of

the preservation zone as a matter of right under the zoning ordi-

nance, if any, existing at the time of the adoption of the devrelop-
ment rights ordinance, or on the basis of the developinent potential
of the preservation zone .as determined Ly the study condocted by
the commission pursuant to seetion § of this act and as approved
or amended by the gm'ernidv body of the municipality.

18. The tofal number of certxﬁcates of development rights deter-
mined pur-:uant to section 17 of this act shall be distributed to
property owners in the rarious portions of the preservahon zone
in accordance with a formula whereby the number of certificates
distributed to an individual property owner in each of the various
portions of the prcservation-'zone shall equal that pércentage of
the total number of such certificates allocated to the preservation
zone that the assessed value of the property of ‘any such owner is
of the total assessed value of all property in the preservation zone.
- 18. Any owner of property in the preservation zoune may appeal
any determination concerning the number, allocation and distribu-

tion éf development rights, pursuant to sections 17 and 18 of this -

act, to the Law Division of the Superior Court.

20. The conversion schedule which every development rights
ordinance is required to contain pursuant to section 12 of this
act shall provide a means by which development rights allocated
pursuant to section 17 of this act on the basis of the uses permitied
in gach portion of the preservation zone may be exercised for
another use or uses in the transfer zone.

Such schedule shall be based on the differing market values pre-
vailing in the municipality for development rights for differing
uses and shall be annually reviewed by the govemi:ig body and
amemled, wodified and changed as necessary, Every application
for the conversion of a developinent rights shall be veceived and
reviewed by the planning board in the same manner prescribed by
R. 8. 10:35 35 for avwnding a zoning ordinance: and any such
applicat?on <ball he grantedin the manner providad by the sehodale

if sueh wpplivation is feand (o be consistent with (he provisions

“of this act and in the best inferests of the municipality, Upon the
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{ 17 granting of aux such applicution, the sceretiury of the plonsing
i 15 board shall ﬁot_ify the county elerk of the converted use of the
19 deyelopment vight or rights involved in suele npplication, -

1 21, Certifieates of developuent FHzhts shall be taxed in the s

:, 2 manuer as real property is toxed, awl the assessed value of each

3 ‘uucanceled certificate of development right at the time of the
4 adoption of the developiuent vights ordinance shall be equal to the
5 queticnt obtained by dividing the aggregate assessed value of all
G property in that portion of tlie preservation zone whiclk is zoued
7 for the particular use or uses to which the pafﬁcular certificate of
8 development rights applies, by the total number. of uncanceled
. 9 certificates of development rights applying to such particular nse
10 or uses. Thercafter, such value shall be determined on the basis
- © 11 of curreni sales of certificates of development rights in the
" 12 municipality. e k
1 22. Land withiu the preservation zone shall be eligible for aszess-
2 ment at its agricultural value pursuant to the ‘‘Farmland Assess-
3. ment Act,"” P. L. 1964, ¢. 48 (C. 54:4-23.1 et seq.), on the same bazis
4 -as all other land within this State, upon meeting the agricultural
5 use requirements prescribed in said aet; provided, however, that
6 certificates of development rights allocated and distribated to such
- : 7 property shall be tased pursuant to the provisions of section 21
8 of this act. '

ArricLe IV
23. Nothing in this act shall be construed to pro!iibit or prevent
2 the ordinary maintenance or repair of property contained within
3 the priservation zone nor to prevent any structural or environ-
4

mental chanze to such property which the building inspector of the

-, Spren
i

municipality shall certify is required by the public safety because
of an unsafe or dangerous ecndition it imposes.

24. Any two or more municipalities may enter into an agreement

.
//if__’____’M\'(‘lnt a municipality from receiving development rights for

mnnicipal property contaimed within the preservation zone on the

(C. 40:8A-1 et seq.), to jointly implement the provisions of thiz act.

5
6
1
2 pursuant to the “‘Interlocal Services Aect,”” P. L. 1973, ¢. 208
3
1 25, Nothing in this act shall be construed to prohibit or otherwise
g

i
,

4 smue bhasis as other propecty owners within =aild zone, or From

i 5 huviee and scllineg development rights of other pareels,
. 1 M. In implewentivg ans deceiupment richts ordimnee adontdd
. 27 purswent to thi= act, aed in falfifline the requivements of 1hs et
. 3 any pemdeipality may estiblich a Decelopaeenl Talits e or
. ' 4 other suel facility in which developrnt riahits seonired byt
. 5 munivipality may be retainel and traded in the best juterests of

6 the munieipality.
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27, If.any clanse, sentence, subdivision, paragraph, subscetion or
section of this uet be adjudgzed unconstitntional or invalid, such
ndgment shall not affeet, bupair or invalidale the remainder
thereof, but shall be confined in its operation to the clanse, sen-

tenee, paragraph, subdivision, subsection or seclion thercof dircetly

involved in the controversy in which said jndgment shall have been .

rendered. i
28. This act shall {ake effect immediaiel)'.

STATEMENT

This bill would supplement the present laws concerning planning
and zoning to permit municipalities to recognize the existence of
development rights on certain properties within their boundaries
and to establisli a system by which such rights may be determined,
allocated and transferred for use in another segment of the munici-
p#!ity. In essence, the bill provides the municipalities of this State
with an additional tool or instrmment through which they may
control growth and its demands while preserving the dignity of
patural areas, open spacés, farmlands and develobed areas having
a unique quality or characteristic. ‘

,

29 A
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ASSEMBLY No 1‘09 &

STATE OF NEW JERSEY S

INTRODUCED JUNE 19, 1978

. By Assemblvman DOYLE and Assemblywomm TOTABO o

-

. : ~ (Without- Beferenee)

"Ax Acr concerning municipalities in relation fo planning and -
 zoning, supplementing the *Municipal Land Use Law,”” approved
_ January 14, 1976 (P, L. 1975, . 291; C. 40.551).-1 et seq. ). ’

R

, B mwn:p by the Senate ami Ge'neral Assembly of the Stm
- 2 of New Jersey. ‘ L L

Asrrcre I

‘ Tlus act shall be known and may be c:tad as the “Mnmcxpal
Transfer of Development Rights Act."” k ‘

2, The Legislature hereby finds that the rate, extent, expense
. and_rgsults of the physieal development of New Jersey in recent’
“years have finally forced a recognition of the ]:;hysical facts of
New Jersey life and of the inherent relatioﬁship whick exists
between ‘- physical development and those physical facts; that
among the most important such physical facts are those concern-
ing New Jersey’s size (forty-sixth in the Nation, in terms of land
' area), population (more than 7 ,OD0,000), population density (xﬁora
than 950 per square mile; first in the Nation), population d.istribn_—
" tion (89% classified “‘urban®’; 11% classified ‘‘rural’’), geography
(136 miles of coastline, most of which possesses' physical beauty oé‘
economic value, or both), and land use (more than 1,000,000 acres
of land actively devoted to agriculture in 1975, approximately
10,000 acres of which each year is being sold for developmesnt and

- R R R R R R

[ R e
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for other than agricultural uses); that the period is long past
when uncontrolled, unplanned, unregulated and unrelated physical
development could be undertaken without regard for the afore-

[
® =2 O

said physical facts, and at no cost to the health, bappiness, safety

[y
w

and general welfare of the citizens of this State; that while pbysical

.
8
[=

redevelopment is. constantly mpecessary {6 remew and restore

[
A

declining and deleriorating arcas of New Jersey, great care must

]

be exercised in undertaking vew plysical developmens which may

3

8

result in the destruction and permanent loss of nailoral assets,

b

structural ameniries and those special, distinctive, 2and ofter irre-

33A
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placeable features which have contributed both to New Jersey’s
historr and e its recognition as the Garden State; that the 567
Jocal units of municipal government in New Jersey experience not
only tbe greatest, most immediate and direct pressure for new

physical development, but also.all the most adverse effects of that

development; that the State Government has an obligation to pro-
vide municipal governments with adequate and appropriate statu.
tory iools whereby these local units, acting within the statutory
framework and pursuant to guidelines provided by the State, may
respond to the pressures for, and the burdens imposed by, physical
development with sound, rational and cbmpreheqsive planning
techniques; that these techniques must recognize'tha'.t the right o
own land is separate from the right to develop that land and that
a development right may becc;me,‘nnder the proper circumstances,
a valuable negotiable instm:_neit; that soch techniques would per-
mit mn.nic.':ipalities to set aside portions of publicly and privately

owned improved and unimproved land in permanent preservation

zones where new physical development would be prohibited, and
require  such municipalities to establish other zones where the

right to develop the land permanently preserv_éd may be. trans-’

ferred in the marketplace through the sale and exercise of certifi-
cates of deve!opmeﬁt rights; and that the exercise by municipalities
of the anthority to perma;aently- preserve land and transfer the
right to develop therefrom pursuant to such a State Iaw, within a
framework provided by statute and pursuant to guidelines pro-
vided by the State, is within the police power of the State and
necesgary to insure the public health, happiness, safety and general
welfare of both present and future generations. .

3. The Legislatui'é declares as a matter of public policy that the
preservation by municipalities of improved and unimproved lands
and properties of historic, aesthetie, economie and environmental
significance, particularly those lands and properties the develop-
ment of which has been restricted or prohibited as a result of
apy State law or rule or regulation promulgated thercun.der, the
prohibition of physical development or redevelopment of lands
and properties so preserved, and the accommodation of the physical
development or redevelopment prevented as a result’ of such

. preservation through the transfer of the right to develop or

redevelop such lands or properties so preserved to other lands and
properties specifically designed to reeeive and accommodate the
increased density as may result from sueh transfer or development,
is a public necessity nnd is required in the interests of the citizens

of this State now and in the future.
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4. As used in this act nnless the context clearly indicates other-

yvises

sessed by any building, set of buildings, site, district or zone which,
by virtue of its architectural significance, role in an historic event
or general appea.rance, represents a unique quality or feature in
the mumcxpahty,

- b. “Agricnltural use’” means substantially undeveloped land
devoted to the prodnction of plants and animals useful to man,
Ancluding but not limited to: forages and sod crops; grains and
feed crops; dairy animals and dairy products; poultry and ponltry
products; livestock, including beef ecattle, sheep, swine, horses,

ponies, mules or goats, inclnding the breeding and grazing of any

.or all of such animals; 'begs and apiary products; fur animals;

. trees and forest products; fruits of ail kinds, inclnding grapes,

nuts and berries; vegetables; nursery, floral, ornamental and
' greenhouse produets; or when devoted to and meeting the require-
ments and qualifications for payments-or other compensation pur-

suant to a soil conservation program under an agency of the
Federal Government; o ,
¢ ‘‘Aqguifer recharge area’ means an area where rainfall infil-

. trates the ground to porous, waterbearing geologic formations for
- retention in underground pools or aquifers; )

.d. “Assessed value’” means the taxable value of property as
established pursuant to the provisions of chapter 4 of Title 54 of
‘the Revised Statutes for purposes of taxation; ' .

e “Board of adjustment’’ means the municipal zoning board
of adjustment established pursuzmt to section 56 of P. L. 1975,
c. 291 (C. 40:55D~69);

f. **Capital facilities'* means any substantial physical improve-
‘ment built or constructed by the municipality or privately to
provide necessary services for an extended period, including, but
not limited to: streets, roads, highways and other transportation
facilities; schaols; police, firc and rescue facilities; health facili-
ties; sewer, water and solid waste systems;

. “‘Certificate of development right’’ means the document in-
d:cntmv the existence of a development right;

h.~*Committee’® or *‘Legislative Oversight Committce’’ means
the Legislative Oversight Commiltee for the “‘Municipal Transfer
of Development Rights Act’’ established by Article IV of this act;

i. *Compatible use'’ means two or more uses of land not in

conflict with each other individually or as combined.

TR SOV BN
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a. **Aesthetic and historic qimlities” means those gualities: pos- k
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56 .
parcel of land which is significant to the econamm vxability of the ‘
'mmm:zpahty, region, State or nation; -~ :

57
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J. “*Density’’ means the average number of perzons, families

_or residential dwelling units per unit of area in th case of resi-

dential use; and the average number of square feet per unit.of
area, in the case of industrial, commerecial, or any other use;
k. “Developability’” means the capability of a parcel or parcels

. of land to sccommodate the uses intended or proposed for it at the .

density intended or proposed for it, based on its topography, exist-
ing vse, physical composition, desirability and availability;

1. “Development potential’’ means the possible development of
a paree] or site based on its developab'lm' and the market in winch
it exists;

forth in sections 12 through 22 of this act; T

n, ‘‘Economic asset’’ means an economic aspect of the tise of a

¢. “Exercise of development right’’ means the submission of s
deve!opment right to the designated municipal official in conjune~

' tion with an application for development approval in the transfer

zone;
p- “Farmland™ means 1and being used for agricultaral purposes

.or substantially ondereloped land included in the categories. of
" Class I, Class II and Class ITI soil classifications of the Soil Con-

servation Service of the United States Department of Agriculture,
and Class IV soil classification when it exists contignous to or
as a part of land in any one or more of the three aforesaid soil
classifications;

g.- *‘Flood plain* means land subject to regnlation pursuant to
P. L. 1962, c. 19 (C. 58:16A~50 et seq.), as amended and supple-
mented; :
T. *“Governing bodyr’’ means the chief legislative body of the
municipality;

s. **Iinprovement®’ means any building, strocture or construction
on the land, including, but not limited to: houses, stores, ware-
houses, factories, churches, schools, barns or otber similar strge-
tares, recreational or amusement facilities, parking facilities,
fences, gates, wulls, outhouses, pumps, gravestones, wo;ks of art,
improved or u’nimprovcc_} streets, alleys, roads, paths, or sidewalks,
light fixtures or any other object constituting a physical betterment
of real property or any part of such betterment;

t. *“Land of steep =lope" means land of a slope of not less than
259
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m. *“*Development nght” means the right to develop land as set
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85 - u. **Market value' means the price property and improved
8+ property would command in tlselopen market for such properiy
87 and improvements; » k
88  v. “Marsh’ means land seasonally saturated with moisture and
89 hsaving persistent poor natural dramage Marsh shell also inclnde
90 the term ¢ swamp?’’; .
91  w. “Master plan’* means the master plan of the municipality
. 92 prepared and adopted pursuant to section 19 of P, Li. 1975, ¢, 291
98 (C. 40:55D-28); :
94 - x. “Municipality’” means any city, borough, town, townslnp or
95 village of any size or class in the State of New Jersey;
9% -y “Plannmg board’? means the municipal planning board es-
97 tablished pursuant to Article 2 of P. L. 1975, c. 21 (C'. 40 55D—~23
98 et seq.); A . . b
99 . 2, “Preservation zone" means the district or area in which de-
100 velopment is discontinued and has such features as are pro'nded
101 in section 13 of this act;
102  aa. “*Recreation or park land’! means land whose pnmary use
103 or purpose is recreatxona'l ~ S -t
304 bb. “Tax map” means the approved map prepared pnrsuant
103 to P. L. 1936, c. 48 (C. 40:50-9 et seq.);
. 106 cc. **Transfer zone” means the district or area to which devel-
~107 opment rights generated'by the preservation zone may be trans.
' 108 ferred and in vwhich increased development is permitted to oceur
109 in conpection with the possession of such development rights, and
110 which has such features and characterisiics as are pronded in
111 sedtion 14 of this act;
112 @d. **Use' means the residential, commereial, industrial or other
113 purpose for which land is zoned, designed or occupied, potwith-
114 standing the density of such zoning, design or occupation;
115 ee. ““Woodland’’ means substantially undeveloped land consist-
116 ing primarily of trees and capable of maintaining tree growth;
117 ff. **Zoning ordinance’’ means the zoning ordinance of the mu-
118 nicipality adopted pursuant to Article 8 of P. L. 1975, ¢ 291
119 (C. 40:55D—62 et seq.).
i AnticLe 11
5. The governing body of any municipality may, by resolution,
establish a commission whose general purpose shall be to deter-
mine, within a time specified in the resolution, the feuéibility of the
municipality adopting a development right_s ordinance, providing

for the preservation of lands and properties within the muniei.

o b WO e

pality of Listoric, aesthetic, economic or environmental signifi-
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cance, and upon such determination fo make a recommendationto
the governing body concerning the adoption of the provisions of
this act, all as bereinafter provided, A copy of every such reso-
lution sball be fled with the Legislative Orversight - Committee

within 30 days of its adoption. Nothing contained in this act -

shall be construed as authorizing, empowering or otherwise per-
mitting any municipal governing body, planning board or other
municipal instrumentality to impose by ordinance, resolution or
other dé.cision, any moratorium on account of and -during the
conduct of the commission’s study pursuant to this section, or the
governing body’s deliberations on such study as hereinafter

-provided. Any municipality which determines to establish a

commission pursuant {o this section sball continue to act upon all
applications for construction, developmeﬁt, improvement or sub-
division in conformity with the laws of this State, notwithstanding
the establishment of such a commission, until such time as the
municipality adopts a development rights ordinance pursuant to
section 11 of this act, at whic!:z time such applications s]éall be

subject to the provisions thereof.

6. Each commission established pursuant to section 5 of this act "

shall consist of either: a. the full membership of the planning board
of the municipality establishing such commission, and four addi-

tional members appointed by the governing body of the municipal-

ity, one of whom shall be the municipal tax assessor, unless such offi-
cial is already a member of the planning board; one of whom shall

be a representative of the real estaie industry in such municipality,

if any; one of whom shall be a representative of the building or
construction industry in such municipality, if any; and at Jeast
one of whom shall be a citizen of such municipality; in which case,
the chairman of the planning board shall be the chairman of .the
commission; or, if the governing body so determines, b. no more
than 13 members, three of whom sball also be members of the
municipality's board of adjustment, and three of whom sbhall also
be members of the municipality’s planning board, the provisions of

_ any other law to the contrary notwithstanding. The chief executive

officer of the musaicipality, the municipal planner, the municipal tax

assessor and the municipal zoning officer, if such positions exist;

a memher of the muniecipal environmental commission, if any; and

the municipal attorney, unless any of the aforesaid are otherwise
appointed to tLe commission as provided hereinabove, shall also be
mermbers.of the comuission, ex officio; in which case, the governing
body shiall designate the chairman of the commission. Vacancies

-
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among the members shall be filled in the 3ame manner as the

original appointments were made. The term of the members shall -
be the same as the life of the commission and shall terminate with

the conelusion of the commission’s work as provic‘iécl in section 11
of this act. ‘ ‘

7, In the resolution adopted pursuant to seetion 5 of this act, the
governing body may also appropriate to the commission such funds
as it decms necessary and sufficient for its work. Within the limits
of such appropriations, the commission may appoint and contract
with such professional, clerical and stenographic assistants as it
shall deem necessary and, where applicable;_in~the manner pre-
seribed by the Local Public Contracts Law, P. L. 1971, ¢. 198
(C. 40A:11-1 et seq.). The members of the commission shall serve
without compensation but may, within the limits of the appropria-
tions therefor, be reim}nu;-éed for such expenses as are actually
incurred in the performance of their official duties.

8. Every commission established pursunant to section 5 of this
act shall, upon its organization, cause to be conducted a study to
determine the feasibility of the municipality adopting a dévelop-
ment rights ordinance. The study shall include, but not be limited
to: . , -

a. An analysis of the existing land nses in the municipality, and
an jdentification of any land which might be included within a
preservation and a transfer zone if such were to be established
pursuant to the provisions of this act; _

b. An evaluation of the zoning ordinance of the municipality
adopted pursuant to the provisions of Article 8 of P. L. 1975,

e. 291 (C. 40:55D~62 et seq.), if one so exists, on the basis of exist-

ing and anticipated land uses and development;

¢. The identification of national, State and regional factors and
trends which will have an influence on development in the munici-
pality;

d. The identification of the anticipated growth and development
the municipality may expect to expevience in the nest 10 years;

e. An assessment of the development potential of all areas of

the municipality on the basis of the projected growth of the munici-

_pality, the demaund for development imposed by the market and the

suitability of the land for such development;
f. The ideutification and analysis of capital facilities currently
existing in the municipality and those that will be required by

virtue of the anticipated development ;
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g. An environmental inventory of any land which might Ue in-
cluded within a preservation zone and a transfer zone if such were
to be established pursuant to the provisions of this act;
L A review of the adequacy of the assessment of property for
the purposes of taxation in the municipality; '
i. The identification of those lands and properties within the

- manicipality the development of which has been restricted or
prohibited as a result of any State law or rule or regulation

promu!gated thereunder. ,

"9, Upon the completion of the study couducted pnrsuant to sec-
tion 8 of this aet, the comunission sball formulate its reoommenda-
tion and prepare a report to communicate its findings to the
governing body of the municipality. If it is the recommendation

of the commission that the munieipality would not find it iu its

best interest to adopt & development rights ordinance, the com-
mission shall detail in its report such information as was available
to it which led to such recommendation. If it is the recomimenda.
tion of tbe commission to adopt a:development rights ordinance,
the commission sball prepare a report which shall include, but not
pecessarily be limited to: '

a. The designation of a proposed preservation zone within the '

municipality in compliance with the provisions of section 13 of

b. A plan indicating the existing and pemntted uses of the
proposed preservation zone accompanied by a statement detailing
the nature and distingnishing features of the zone at present;

e. A tax map for the proposed preservation zoue specifying the .

full assesszed value of the parcels contained therein;

d. An analysis of the development potential of the land in the
proposed preservation zone;

e. The designation of a proposed transfer zone in compliance
with the provisions of section 14 of this act in which the develop-
ment rights generated by the preservation zoue wayx Le utilized;

f. A plan indicating the existing nzes of the proposed transfer
zone and a statement detailing the permitted uses under the exist-
ing zoning ordinance;

E. A tax map for the transfer zone indicating the full assessed
value of the parcels contained tl}orviu;

h. A plan projecting the land use scheme in the proposed transfer
zoue with the full transfer of development rights;

i. A proposal coneerning the identificution of the total number

of developent. vights assigned the preservation zoue and thety

N A
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9
distribution io compliance swith the provisions of ‘s'ecﬁoﬁ 15 of this
act among the owners of property in said zone;
jia report on the adequacy of the mssessment of property for
the purposes of taxation in the municipality;
k. The jdentification and analysis of capital facﬂmes currently

exxsh.ng in the municipality and those that will be reguired by

virtne of anticipated development;

L The identification and analrsis of municipal services cnmntly

in existence and those that will be reqmred by virtue of anticipated
development; : : R

m. An environmental mventury of any land which might be in-
cluded within a preservatxon zone and transfer zone if such were
to be established pursuant to the provisions of this act.

-10. Tpon the fon'mxlaticn'of its recommendation and report, and
after soliciting and considering comments thereon from the muniei.
pal plann'i'ng board, zoning board and, if it so exists, environmental
commission, the commission shball hold public bearings in the
manner provided in section 6 of P. L. 1973, ¢. 291 (C. 40:55D-10),
and within 30 days following the conclusion of the public bearings,

shall transmit its recommendation, report and transeript of the

puﬁli:: hearing to the governing body of the municipality for its

. consideration as well as filing an informational copy of same with

the Legislative Oversight Committee,
11. Within 60 days of the receipt of the documents specified in
section 10 of this act, the governing body shall consider the com-

‘mission’s recommendation and report; if the commission recom.

mends the adoption of a development rights ordinance, the govern-

ing body may at any time thercafter adopt such ordinamce by

majority vote; if the commission recommends against the adoption
of such an ordinance, the governing body may adopt a development
rights ordinance by a vote of two-thirds of the full membership
of the governing body; provided, however, that any ordinance
adopted pursuant to this section shall be subject to the provisions
of the *“Municipal Land Use Law,”* P. L. 1573, ¢. 291 (C. 40:55D-1
et seq.) and shall Le considered an amendment 1o the zoning ordi-
nanee, if any, then in effect. Any action taken by the governing
body pursuant to this section shall, within 14 dars of such action,
be filed, together with any related documents, with the Legislative
Overéight Committee. The comission shall terminate upon the
action of the governing body pursuant to this scetion unless other-

wise provided for by the governing body.

LA
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"12. Every development rights ordinance adopted pursuant to the
provisions of this act shall include: y

&, The specification that the planning board of the mumcxpahty
shall have the responmsibility for implementing the provisions of
any ordinance adopted pursnant to this act, and the responsibility.
for maintaining a reasonable balance between the number of un<
canceled certificates of development rights and the capacity of the
transfer zone to accommodate such uncanceled certificates; shall
hear and ;eﬁ‘ew any applications or complaints that may result
from the implementation of any such ordinance; and shall make
such reports to the governing body as it may require and such
recommendations as it shall deem necessary for the successfu_l
operation of the ordinance; . -

b. The establishment of a method for the review and hearmg of
applications and complaints in the manner provided by section 6 of
P. 1. 1875, c. 291 (C. 40:55D-10); R . .

c. The designation and establishment of the preservation and
transfer zones as the governing body shall deem necessary and as
are consistent with the provisions of this 2¢t; .

d. The provision that all construction, erection, demohtxon and
development in the preservation zone not heretofore approved
shall be prohibited except as provided in sections 13d, 15 and 28
of this act; . .

e, Provisions for the total number, allocation and distribution
of development rights in the preservation zone; provided, however,
that prior to the adoption of any such provisions in the ordinance
all owners of property in the preservation zone shall be mailed a
notice ix‘mforming themn of the nmmnber of development rights to
which they will be entitled under the ordinance, the permitted use
or uses on the basis of which such development rights are to be
allocated in the preservation zone, the conversion scbeduie l;y
which such development rights may be applied to another use or
uses in the transfer zone, and the manner in which the development
rights may be transferred, all as hercinafter provided. Such notices
shall also contain the time and place the governing body or its
designate body sball hold a public bearing on the numbér, alloca-
tion and distribution of development rights. Public notice of the
hearing required pursuaht fo this subsection may be given simul-
tancously with the public notice required pursuant to R. S. 40:49-2
concerning a hearing or hearings held for the purpose of consider-

ing auy ordinnuce for final passuge; provided, however, that a
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separate time shall be established for the hearing required pursuant

'_ to this snbsection and the public hearing or hearings reguired
pursuant to R. S. 40:49-2 shall not be finally adjourned uutil the

completion of the hearing required pursuant to this subsection.
f. The provision that prior to the granting of any variance
pursuant to section 57.d. of P, L. 1975, e. 291 (C. 40:55D-70.d.)

‘for a parcel not contained withia the transfer zone, a determina-

tion shall be made in writing by the planning board that any in-

crease in density on such parcel as a result of the granting of the

variance will not substantially impair the operation of the develop-
ment rights ordinance or the viability of the development rights
market, and that should it be the determination of the planning
board that the granting of the variance will s0 substantially impair

either the development rights ordinance or the viability of the B

development rights market, the application for said variance may
be denied by the board of adjustment. . : ‘

B. The provision that within 1 year after certificates of develop-
ment rights have been allocated and distributed to owners of prop-
erty in the preservation zone, the valuation placed on the affected
properties for real property tax purpeses shall be adjusted to

. reflect the Joss of the right to develop such property. i

The governing body of any municipality which adopts a develop-

" ment rights ordinance pursnant to the provisions of this act shall

appropriate such funds in such amounts and for such purposes as it
shall deem necessary and suflicient for the purposes of implement-
mg the ordinance.

13. In creating and establishing the preservation zone the gt;v-

" erning body shall designate a tract in snch numbers and of such

sizes, shapes and areas as it may deem mnecessary to carry out the
purposes of this act; provided, howerver, that

a. Allland in the preservation zone contains one or a combmntxou
of the following characteristies:

(1) Substantially undeveloped or ummpxoved farmland, wood-
land, flood plain, swamp, aquifer recharge area, marsh, land of
steep slope, recreational or park land;

(2) Substantially improved or developed in a manner so as to

represent a unique and distinctive aesthietic or historic quality in’

the Monicipality;
(3) Substantially immproved or developed in such 8 manner so as
to represent an integral economic asset in and to the municipality;
b. The location of the zone is consistent with the master plan,
zonios ordinance and environmental inventory of the mienicipality

if thev so exist insofar as practicable;

U3,
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. ¢ The aggregate size of the zone bears a reasonable relationship
to the present and future patterns of population and physical
growth and development as set forth in the study condueted by the
commission pursuant to section 8 of this act;

d. Anynonconforming nse or improvement existing in the preser-
vation zone at the time of adoption thereof may be continued and in

the event of partial destruction of such nonconforming mse or

improvement it may be restored or repaired; provided, however,
that such nonconforming use or improvement remains consistent
with the nonconforming use or improvement m effect at the time
of the adoption of the ordinance; and . W -

‘e. Land within the preservatmn zone may be snbdivided in the
manner prescribed in Article 6 of P, L. 1975, ¢, 291 (C. 40:55D-37
et seq.) only for the purpose of ascertaining the development
potential and for determining the number and_allocation of devel-
opment rights of parcels contained therein, or, where a .change,
modification, or amendment to the development rights ordinance
has been approved and issued pursuant to section 15 of this act,
to provide for such change, modification or amendment. .- . -

f. Wherever practicable, supportive of the public parpose of
this act and in keeping with the mtegnty of the development rights
_ordinance, the governing body shall give first priority in the placing
"of property within the preservation zome to that property the
development of which has been restricted or prohibited as a result
of any State law or rule or regulation promulgated thereunder;
provided, howerver, that the allocation of certificates of develop-
ment rizhts pursuant to section 17 of this act to all such propertr
the development of which has been so restricted or probibited
shall, any zoning ordinance in effect with respect to such property
to the contrary notwithstanding, be on the basis of uses contained
in the development potential determined by the study conducted
by the commission pursuant to section 8 of this act, as approved
or amended by the governing body,

14. In creating and establisbing the transfer zone, the governing
body may designate a tract or tracts, which may but need not be
contizuous, in such numbers and of such sizes, shapes and areas as
it may deein pecessary to carry out the provisions of this act; pro-
vided, however, that ‘ .

a. The density, topozraphy, development and developability of
the transfer zone is sucb that it can adequately accomnmodate the

transfer of developwent rights from the preservation zoue;

provided, however, that wherever practicable, supportive of the

vt
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. public purpose of this act and in keeping with the purpose and

integrity of the development rights ordinance, land within the
transfer zone shall be vacant; and, provided furfber, however, that
land which is not vacant may be included within the transfer zone
upon & finding by the planning board that such inelusion will

provide at Jeast as lucrative a site for the transfer of development -

rights from the preservation zone as any vacant land within the
munjeipality ;.

‘b. The density of the transfer zone is mereased beyond the
density otherwise permitted as a matter of right under the zoning
ordinance of the municipality, if one so exists;

¢ The result of the incresse in the density shall be a zone
wherein there is a greater incentive to develop at a higher density
with certificates of development nghts, than at a lower demsity
without such certificates; . -

d. Development at h.lgher densities in the ttansfer zone sha.ll be
permitted only with the utilization of certificates of development
rights and that any development in the transfer zone at a density

“higher than that permitted by the zoning ordmance without sunh '

certificates shall be prohibited; ) ’
e. The present capital facilities and municipal services in and

“for the transfer zone are sufficient to accommodate the increased

density of the transfer zone. As used herein “‘present capital
facilities®* means those capital facilities actually in existence and
those for which construction contracts have been entered into or
“}nch are included in a capital facilities plan adopted by the
mumclpahty requiring thbe construction of such facilities within
6 years of the adoption of such plan, or which have been proposed
privatel_w} and agreed to by the municipality and will be constructed
within § years; and "

f. The overall developability of land ia the transfer zone is such
50 as to offer the most lucrative site possible and available for the
transfer of devclopment rights.

Nothing contained lerein shall be coustrued so as to prevent or
probibit a municipality from increasing the number of tracts in
the transfer zome at any time upon or after the adoption of a
development rights ondivance, using the same criteria as are con-
tained berein, for the purpose of guaranteeing {be greater incentive
to develop with certificates of development rights as.required pur.
suant to subsection c. hereof. Any such inerease shall Le. consid-
ered un amendment to the development rights ordinance and shall
be subjeet to tLe provisions of the **Municipal Land Use Law,”

T
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P. L. 1975, c. 261 (C. 40:35D-1 et seq.). Any land included in the
transfer zone shall not have been downzoned for a 1-year period

-preceding the adoption of a development rights ordinance pursuant

to this act, unless such downzoning shall be directly related to
a change in, or revision or amendment of, the municipality ’s master
plan. For the purposes of this section, *‘downzoning’® means a
change in the zoning classification of land to a classification per-
mitting development that is less intensive or dense.

. 15, Any regulations, limitations, and restrictions ‘contained in
the development rights ordinance shall not be cha.ngcd, amended,
modified or repealed by the governing body or any other officer or
agent of the municipality except where the owner of property can
demonstrate that such regulations, limitations and restrictions pre-
vent him from a reasonable use of his land ; provided, however, that
no such ehange, amendment, modification or répeal of the develoi)-

‘ment rights ordinance shall be granted where such will destroy,

change or otherwise alter the pature and characteristics of the
preservation zone and the purposes for which it was established,

“and that no changs in the zone be permitted from the uses intended

therein by way of special exceptmn, variance or, except as provided
in section 13e hereof, with respect 1o subdivision. . :
. Any application fora change, amendment, modification or repeal
of any of the provisions of ‘the development rights ordinance shall
be made to the planning board of the municipality which shall hear

-and decide on the application within 60 days of its receipt. All

actions taken by the planning board on any application submitted
pursuant o this section shall be snbject to review by the governing
body of the municipality. No application for development or for
the construction of any improvement pursuant o this section
shall be made unless the applicant therefor possesses, or has
entered into an option contract to purchase, the sufficient number
of development rights for the proposed dcvelopment or improve-
ment. Any such change, amendment, modification or repeal shall
be filled, within 14 days of adoption thercof, with the Legislative
Oversight Committee.

16. Every development rights ordinance shall provide that the
certificates of development rights issued in the preservation zone
for one nse may ouly be exercised in the trausfer zoue for that use
unless otberwise converted and approved by tle planning board as
provided in section 20 of this act. - . .

17. Certificates of development rights shall Le allocated to the
various portions of tlLe preservation 2oue on the basis of the uses
permitted in each such portion of said zone as a matter of right
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under the existing zoxﬁng ordinance, if any, at the time of the adop-

. tion of the Berelopment rights ordinance; or, in the event no zoning
" ordinance is in effect, or in the event such portions consist of prop-

erty the ,develoiament of which bas been restricted or prohibited
as a result of any State law or rule or regulation promulgated
thereunder, on the basis of uses contained in the development
potentié] determined by the study conducted by the commission
pursuant to section 8 of this act and as approved or amended by
the governing body. Each certificate of development rights so
allecated shall contain on its face the name and address of the

.owner of the property with respect to which such certificate is

allocated and a statement to the effect that it is allocated on the
basis of the specific use or uses cited in the statement, and that

© it shall be exercised in the traunsfer zone or zones in a develop-

ment or developments of such specific use or uses nnless converted
to another mse or umses pursuant to section 20 of this act. The

. total number: of certificates of development rights so. allocated

shall be equal to and deemed to represent the full and total develop-
ment potential of all land in the variouns portions of the preservation
zone as a matter of right under the zoning ordinance, if any, exist-

_ing at the time of the adoption of the development rights ordinance,

or on the basis of the development potential of the preservation
zone as determined by the study conducted by the commission pur:
suant o section 8 of this act and as approved or amended by the

‘governing body of the municipality.

. 18. The total number of certificates of development rights deter-
mined pursuant to section 17 of this act sball be distributed to
property owners in the various portions of the preservation zone
in accordance with a formula whereby the number of certificates
distributed to an individual broperty owner in each of the various
portions of the preservation zone shall equal that percentage of
the total number of such certificates allocated to that portion of
the preservation zone that the qualified assessed value of the
property of any such owner is of the total qualified assessed value
of all property in that poriion of the preservation zone. As used
in this section, ‘‘qualificd nssessed value’’ means the full assessed
value of property less the assessed value of any improvements
thergon and land appurtenant tbereto; provided, however, that
land assessed at its agricultural value pursuant to the “Farm.
land Assessment Aect,”* P, L. 1964, ¢. 46 (C. 54:4-23.1 et seq.) shall

be assessed at its full murket value for the purposes of this section.

B
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19, Any owner of properiy in the preservation zone may appeal
any determination concerning the number, allocation and distribu-
tion of developmentﬂghts, pursuant to sections 17 and 18 of this
act, to the Law Division of the Superior Court. ’ ‘

20. The conversion schedule which every development rights

‘ordinance is required to contain pursuant to section 12 of this
. act shall provide a means by which development rights allocated

pursuant to section 17 of this act on the basis of the uses permitted
in each portion of the preservation zone may be exercised for
anotber use or uses in the transfer zome.

Such schedule shall be based on the differing market values pre-
vailing in the municipality for development rights for differing
uses. and shall be annually reviewed by the goverring body and
amended, modified and changed as necessary. Every application
for the conversion of a certificate of development right shall be
reecived and reviewed by the planning board in the same manner
prescribed by section 6 of P. L. 1975, ¢. 291 (C. 40:55D-10) for
amending a zoning ordinance; and any such application shall be
granted in the manner provided by the shedule if such application

_is found to be consistént with the provisions of this act and in the

best interests of the municipality. Upon the granting of any such
application, the seéretary of the plam.{ing board shall notify the
éonnt,v clerk of the converted use of the development right or rights
involved in such application. : )
21. Certificates of development rights, except as prbvided by
section 22 of this act, shall be taxed in the same manmer as real
propeyty is taxzed, and the assessed value of each uncanceled cer-
tificate of development right at the time of the adoption of the
development rights ordinance shall be determined by subtracting
the aggregate assessed value of all property in that portion of the
preservation zone which is zoned for the particular use or uses to

‘which the particular certificate of development rights applies from

the aggregate assessed value of all such property prior to the
establishment of the preservation zone and dividing the difference,

by the total number of uncanceled certificates of development

rights applying to such particular use or uses. In determining the
nggregate assessed value of sueh property prior to the establish-
ynent of the presercation zone, that land assessed at its agricultural
value pursuant to the “‘Furmland Assessment Aet,”* P. L. 1964,
c. 45 (C. 54:4-23.1 et seq.) shall be assessed at its full market value.
TlLereafter, the rssessed value of each uncanceled certificate shall
Le deterinined on the basis of curreut sales of certificates of

development rights in the municipality.
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Certificates of development rights shall, for purposes of sale
or exchange, be deemed real esiate and shall be smbject to the

provisions of chapter 15 of Title 45 of the Revised Statutes

{C. 45:15-1 et seq.) and any ofher relevant provisions of law with
respect to the sale of real estate. Such certificutes shall e subjeet
to foreclosure by a proceeding in rem in the same manner as other
real property. : ' :
The address of an owner of ah}' certificate of development right
shall be presumed to be the address contained in such certificate, -
The provisions for entering and recording with the relevant
county and muuicipal officials the ailocation, distribution, sale,
coaversion, and exercise of de'relopment rights, and for i issuing new

«certificates upon the sale, conversion, loss or destruction of certifi-

cates allocated and distributed pursuant to this aet, shall be
identical to the relevant provisious of law applicable to entering
and recoxdmv instruments evidencing ovmershxp of, or interests
in, real propert\-. :

22. Land within the preservation zone shall be eligible for assess-
ment at its agrieultural value pursnant to the ““Farmland Assess-
ment Act,” P. L. 1964, ¢. 48 (C. 54:4-231 et seq.); on the same basis

s all other land within this State, npon meeting the agricultural

use requirements prescribed in said act and the certificates of
development rights allocated and distributed to such property shall
not be taxed upon allocation and distribution as long as such
certificates of devlopment rights and the land for which such
certificates were allocated and distributed remain ansold. Upon
the sale of either the jand or the certificates, the certificates shall be
taxed pursuant to the provisions of section 21 of this act and shall

be subject to the tax roliback provisions of the *Farmland Assess-

ment Act’ on the basis of their taxable liability pursuant to

section 21.

Arricre IV.

93. There is herehy established upon the effcctive date of this
act and upon the organization of each Legislature hereafter a
permanent Legislative Oversight Committece on the Municipal
Transfer of Development Rights Act. The committee shall consist
of eight members, four fo he appoiuted from the memhership of
the Senate By the Prc-siden.t'thercof, no more thun two of irhonl
shall be of the same political party, and four o be appointed from
the membership of the General Assembly by the Speaker {hereof,
no more than two af whom shall be of the same polilical party. All

members shall serve without compensation execept that theg may be

Las
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reimbursed for expenses ineurred in the performance of their duties.

bl
[

ont of such¢funde ae the Legislature may appropriate, or as are-
otherwise available to'the committee.

24. The committee shall organize as soon as may be posmble after
the appointment of its ‘members and shall select a chairman from
among its members and a secretary who need not be a member of -
the committee. : :

23. The conunittee shall be entitled to call to its assistance and
avail itself and wherever pbssib]e utilize for the purpose of redne--
ing costs, the services of such employees of any State, connty or
municipal department, board, bureaun, commission of agency as it
may require and as may be avmlable {o it for said purposes; and to . - .
employ such profeesxonal steno graphic and clerical assistants and o

~incur such traveling and other miscellaneous expenses as it may

—d
o

deem necessary in order to perform its duties and as mey be within

W 0 =T O O B O 0 A

the limits of funds appropnated or otherwise made a\'aﬂable to

it for said purposes.. . .
26. The conmmittee shall have the duty and responslbxhty- k
a. To review, evaluate and monitor the activities and progress .

of municipalities which bave adopted, or are in the process of deter-

[on
o

mining the feasibility of, a development rights ordinance;

. b. To determine the effect of implemented development rights

ordinances on the preservation of lands and properties of historic,

aesthetic, economic and environmental significance on the State, -
regional and municipal level; :

[7- T R S~ N~ B I

¢. To determine the effect of iroplemented development rights

b
o

ordinances on the provision of increased density development in
the State, regional and municipal levels; ‘

T
[

]
-

[
(&)

d. To determine the effect of such implemented development

[
[

rights ordinances on private sector industries and businesses

[
[

associated with the preserved properties and on the provision of

-t
[+, )

residential, industrial and commercial construction in the transfer

e
(=]

zones; , .

[
-1

e. To prepare regular reports to the Legislature adnsmg it of

[
(=24

the effect of this act, its implementation by municipalities, and

[
Li=]

recommending such cbanges, amendments or modifications to the

[
(=}

act as it may deem necessary;

3
—

f. To recommend to the departments, divisions, bhurcaus and
offices within the Exeentive Branch such rules and vegulations,

-
N N
Lt

policies and practices which will enhance or othennsc unprove the

1
e

mlplcmcnmnon of this act;

»
12
(<]

g. To provide directiou to the countivs am] municipalitics of this

‘
(5
(=

State in the implementation of this act.

B A
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o7, Tha departments of the Executive Branch of ﬂns State are
hereby duected to provide such assistance and cooperation to
private sector involved in the construction or provision of resi.

.A.nncmv ' ’ 7 ;
|

e 8o,

dences or other structures within the transfer zones in mumici-
pahhes \';hxch have adopted the provxsxons of thxs act. Tt s there-
fore deemed 1o be in the public mterest to enconrave the private
sector to act to effectuate the prowsxons of this aet and as such,
the departments of the Executive Branch of this State are hereby
dxrected to prov:de such elements of the przvate sector expeditxous

0 0 .o

™)
[~}

service m processmg apphcatxons for permits or oﬂ'zer reqmred
documents as authonzed by statute or regulahons fo the pnvate
,fsector mvolved m such mumcxpahhes. S e
"28. Nothmg in thxs act shall be construed to prolubxt or pravent
the ordmary mamtenance or repau- of propertv contamed within
the preservatxon zone zor to prevent any stmcturaI or env'xron-
meptal change to snch propertv which the bmldmg mspector of the
mumcxpahty shall cemfy is reqmred by the plﬂ:lic safety because :
of an unsafe or dangerous condition it finposes, " S ?
29. Axy two or more mnmcxpahtxes may enter into an agreement
pursuant to the ‘Interlocal Services Act,’ P. L. 1973, c. 208
- {C. 40:8A~1 et seq.), to jointly implement tbe provisions of this act.
80. Nothing in this act shall be construed to prohibit or otherwise
prevent a municipality from receiving development rights for

¢
P

‘Vs vy

9.4 O e i o 1S

-
.

municipal property contained within the preservation zone on the
same basis as other property owners within said zone, or from
buying and selling development rights of other parcels.

31. In implementing any development rights ordinance adopted -
pursuant to this act, and in fulfilling the requirements of this act,
any municipality may establish a Development Rights Bank or
other such facility in which certifieates acquired by the munici-

pality may be retained and traded in its best interest.

32. If any clause, sentence, subdivision, paragraph, subsection or
section of this act be adjudged unconstitutional or invalid, such
judzment shall not affect, impair or invalidate the remainder
thercof, but shall be confined in its operation to the clause, sen.
tence, paragraph, subdivision, subsection or section thereof directly
involved in the contro{'ersy in which said judument shall have been
rendered. _

33. This act shall take cffect immediately.
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ASSEMBLY No. 3664

STATE OF NEW JERSEY

@ 06 =3 G O i GO B3 s DY 4
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~ INTRODUCED JUNE 23, 1983

By Assemblymen BOCCHINI and PATERO

-

Ax Acr concerning ir@sfer of development provisions in muniei-
_ pal zoning ordinances, and amending P, L. 1975, ¢. 291.

Bi YT ENACTED by the Sénate and General dssembly of the State
of New Jersey: .
1. Section 3.4 of P. L, 1975, ¢. 201 (C. 40: ;‘AD-'I) is amended to

. rea.d as follows:

3.4. “*Sedimentation’’ means the deposmon of a6il that has been
tranaported from its site of origin by water, ice, wind, gravity or
other natural means as a produet of erosion. ’

#1Site plan’’ means 4 development plan of one or more lots on
which is shown (1) the existing and proposed conditions of the lot,
including but not necessarily limited to topography, vegetation,
drainage, flood plains, marshes and waterways, (2) the loecation
of all existing and proposed buildings, drives, parking spaées, walk-
ways, means of ingress and egress, drainage facilities, utility ser-

vices, landscaping, structures and signs, lighting, screening devices, -

and (3) any other information that may be reasonably required in
order to make an informed determination pursuant to an ordinance
requiring review and approval of site plans by the planning board
adopted pursuant to article 6 of this act.

‘‘Standards of performance’’ means standards (1) adopted by
ordinance pursuent to subsection 52 d. regulating noise levels,
glare, earthborne or sonic vibrations, heat, electronic or atomie
radiation, noxious odors, toxic matters, explosive and inflammable

matters, smoke and airborne particles, waste discharge, screening
Exn.mnt'tlon;;—hhner endnsed ia bold l-eed bl:rnckeu [lhn-] in I.ho sbhave bill

d and is int
Matter prinied in italics tluu is now matter,
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of unsightly objects or conditions and such other similar matters
as may be reasonably required by the municipality or (2) required
by applicable faderal or State laws or municipal ordinances.

“Street’’ means any streét, avenue, boulevard, road, parkway,
viaduet, drive or other way (1) which is an existing State, county
or municipal roadway, or (2) which is shown upon a plat hereto-
fore approved pursuant to law, or (3) which is approved by official
action as provided by this act, or (4) which ia shown on a plat duly
filed and recorded in the office of the county recording officer prior
to the appointment of a planning board and the grant to such board
of the power to review plats; and includes the land between the
street lines, whether improved or unimproved, and may comprise
pavement, shoulders, gutters, curbs; sidewalks, parking areas and
other areas within the street lines. .

“Structure’’ means a combination of materials to form a con-
struction for occupaney, use or ornamentation whether installed
on, above, or below the surface of a parcel of land. ‘

*'Subdivision’’ means the division of a lot, tract or parcel of
land into two or more lots, tracts, parcels or other divisions of land
for sale or development. The following shall not be considered
subdivisions within the meaning of this act, if no new streets are
created : (1) divisions of land found by the planning board or sub-
division committee thereof appointed by the chairman to be for
agricultural purposes where all resulting parcels are five acres or
larger in size, (2) divisions of property by testamentary or in-
testate provisions, (3).&ivisions of property upon court order,
including but not limited to judgments of foreclosure, (4) consoli-
dation of existing lots by deed or other recorded instrument asd
(5) the conveyance of one or more adjoining lots, tracts or parcels

of land, owned by the same person or persons and all of which are ‘

found and certified by the administrative officer to conform to the
requirements of the municipal development regulations and are
shown and designated as separate lots, tracts or parcels on the tax
map or atlas of the municipality. The term ‘‘subdivision’’ shall
also include the term *‘resubdivision.”’

“Pranseript’” means a typed or printed verbatim record of the
proceedings or reproduetion thereof.

**Transfer of development’’ means the assigning of the permitted
development, or.a portion thereof, of any use specified for tradi-
tional onsite development in the coning provisions of an ordinance
from one or more lois ta a permitted use on one or more other lots,
by means of appropriate deed restrictions, covenants, dedications,
or other legal devices designed to retain the sending lot at the
intensity of development established at the time of transfer.
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of unsightly objects or conditions and such other similar matters

as may be reasonably required by the municipality or (2) required

by applicabld federal or State laws or municipal ordinances.
«Street’’ means any sireet, avenue, boulevard, road, parkway,

 viaduet, drive or other way (1) which is an existing State, county
or municipal roadway, or (2) which is shown npon a plat hereto-

fore approved pursuant to-law, or (3) which is approved by official
action as provided by this act, or (4) which is shown on a plat duly
filed and recorded in the office of the county recording officer prior

to the appointment of a planning board and the graat to such board

of the power to review plats; and includes the land between the
street lines, whether improved or unimproved, and may comprise
pavemetit, shoulders, gufters, curbs} sidewalks, parking areas and

- other areas within the street lines.

¢Structure’® means a combination of materials to form a con-
struction for occupancy, ‘use or ornamentation whether installed
on, above, or below the surface of a parcel of land,
¢ ¢¢Subdivision'’ means the division of & lot, tract or piu'cel of
land into two or more lots, tracts, parcels or other divisions of land
for sale or development. The following shall not be comsidered
subdivisions within the meaning of this act, if no new streets aro
created: (1) divisions of land found by the planning board or sub-
division committee thereof appointed by the chairman to be for
agricultural purposes where all resulting parcels are five acres or
larger in size, (2) divisions of property by testamentary or in-
testate provisions, (3) divisions of property upon court order,
including but not limited to judgments of foreclosure, (4) consoli-
dation of existing lots by deed or other recorded instrument and
(5). the conveyance of one or more adjoining lots, tracts or parcels

of 1land, owned by the same person or persona and all of which are .

found and certified by the administrative officer to conform to the
requirements of the municipal development regulations and are
shown and designated as separate lots, tracts or parcels on the tax
map or atlas of the municipality. The term *‘subdivision’ shall
also intlude the term ‘‘resubdivision,”’

‘Transcript’® means a typed or printed verbatim record of the
proceedings or reproduction thereof.

**Transfer of development’’ means the assigning of the permitted
development, or.a portion thereof, of any use specified for tradi-
tional onsite development in the zoning provisions of on ordinance
from one or more lots to a permitied use on one or more other lots,
by medns of appropriate deed restrictions, covenants, dedications,
or other legal devices designed to retain the sending lot at the
intensity of development esiablished at the time of tramsfer.
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‘“Variance’ means germmshop to depart from the literal re-
quirements of a zoniug ordm%nece pursuant to section 47 and sub-
sections 29, 2b, 57 ¢, and 57 d ofbthla act.

" **Zoning permit™ means u documcnt signed by the administrative
officer (1) 'which is requn'ed bydordmance aa a condition precedent
to the commencement of a use or the erection, consiruction, re-

S € RLi1] 61
construction, alteration, com'crsmn or installation of a structure

‘or building and «(2) w}nch a(.knowledges that such use, structare ;

or building complies wnh ﬂl(i provxsxona of ‘the. municipal zoning
ordinance or variance therefrom duly authorized by a municipal
agency pursuant to secuons 4zoand 57 of this act. ~

2. Section 2 of P. L, 1970, e 291 (C 40..)5])-6.)) s amended to
read as follows:.

52. Contents of zoning ordmn.nce A zoning ordinance may:

a: Limit and restrict buﬂdmgs and structu; res to specified districts
and regulate buildings and, structures accardmg to their type and
the nature and extent of theu' ‘use, and regulate the nature and
extent of the use of land for amde, mdustry, residence, open space
or other purposes,

h. Regulate the bulk, hmght, number of stories, orientation, and
size of buildings and the nt]\erstmctures, and require that buildings
and structures use renewublle nergy sources, within the limits of
practicability and f eambﬂlt% in certain places; the percentage of
lot or development area 111ng may be eccupied by structures; lot sizes
and dimensions; und for th%se purposes may specify floor area
ratios and other rutms und may employ regulatory techniques
Lgoverning], including bu!iggt limited to transfer of development,
designed to govern the _in;::x‘l)?'ity of land use and the provision of
adequate light and air. .

c. Provxde districts foe pihmned developments yprovided that an
ordinance providing for a%groval of subdivisions and site plans
by the planning bourd has hwn adopted and incorporates therein
the provisions for such glanned developments in 8 manner con-
sistent with article G of tlnsr act. )The zoning ordinance shall estab-
lish standards governing tho typc and density, or intensity of land
use, in a planned developméant Said standards shall take into ae-
count that the density, or u}j.ensxty of land use, otherwise allowable
may not he appropriate forra% planned development. The standarda
may vary the type and demitv, or intensity of land use, otherwise
applieable to the land thhm a planned development in considera-
tion of the amount, locutmn and proposed use of common open
space; the location mul plcxl) sicnl characteristics of the site of the
proposed planned dcvclo;uuuxt and the location, design and type

WAL S
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"33 of 'dwelling unita and other uses. Such standards may, in order to
34 _encourage the Aexibility of bousing density, design and type, an-
35 thoriza a deviation in various residential clusters from the density,

36" or intensity of use, established for an entire planned development.
37 The standards and criteria by which the design, bulk and location of
38 . buildings are to be evaluated, shall be set forth in the zoning ordi-

39 ' nance and all standnrds and criteria for any feature of a planned

40 development shall be set forth in such ordinance with sufficient

41 certainty to provide reasonable criteria by which specific proposals

42 for a planned development can be evaluated.

43 d. Establish, for particular uses or classes of uses, reasonable

44 standards of. performance and stanﬁdards for the provision of

45 adequate physical improvements including, but not limited to,

46 off-street parking and louding areas, marginal adccess roads and

47 rondwa.js, other circulation facilities and water, sewerage and

48 ' drainage facilities; provided that section 41 of thia act shall apply

49 to such improvements.

50 e Designate and regulate arcas subject to flooding (1) parsuant
51 to P. L. 1972, c. 186 (C. H&: 116455 et seq.} or (2) a8 otherwise

.55 neeesaary in the abzence of appropriate flood hazard area designa-
53 - tions pursuant to P. L. 19{;2, .19 (C. 58:16A~50 et seq.) or floodway
54 regulations purauant to P. L. 1972, ¢. 185 or minimnm standards
5% for local flood fringe arca regulation pursuant to P. L. 1972, ¢. 185,

56 f. Provide for conditional uses pursuant to section 54 of this act,
57 g. Provide for senior citizen community housmg ‘
58 - h. Requirethat as a condition for any approval which is requnred
59 pursuvant to such ordinance and the provisions of this chapter, that
60 no taxes or ‘assessments for local improvements are due or de-
61 linquent on the property for which any‘application is made.

"t 3 This act sball take effect immediately.

—=_

/’-\——-—__\
~ STATEMEN?/
This bill would clarify unicipalities to include in

their zoning ordinances adopted under the **Municipal Land Use
Law,”” P. L. 1975, c. 291 (C. 40:55D-1 et seq.) provisions relating
to the transfer of development from one area of the municipality
to another. The bill would provide specific reference to the concept
in the law, while describing the concept in terms sufficiently general
to accommodate all of. the municipalities currently practicing this
land use regulatory technigue.
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OUSING AND' COMMUNITY DEVELQPMENT"

My Administration has
continued its effort to ensure that all
citizens in this state have adequate

housing.

The Department of Community

Affairs’ neighborhood preservation
- program has continued to assist

: nwnmpalim throughout the state in

t ing inurban and older

suburban communities. The
Department is also using federal small
cities community block grant funds to
revitalize existing residential
neighborhoods.

Our weatherization | program has
continued during 1983 and
approximately 5,000 homes occupied
by low-income families have been
weatherized by the Department in
© orderto achieve significant reductlons
in heatmg costs.

' The Department of Community

W

Affairs has also established an Office of

Housing Advocacy to provide
assistance to municipalities and has -
prepared amodel site development
ordinance for use by municipalities in
reducing housing costs.
, Our Mortgage Finance Agency
has made available mortgage financing
for eligible residents throughout the
state to the extent of almost $500
million, and approximately 10,000
households have benefitted from the
Agency’s low-interest mortgage =
program. | intend to continue to lobby
hard in the Congress and with the
Administration to preserve the tax
exempt bond program that allows New
Jersey to offer competitive low-interest
loans to persons seeking to buy homes.
Iam pleased that the legislation
merging the Housing Finance Agency
and the Mortgage Finance Agency has
passed the Senate and is scheduled for
an Assembly vote eatly in January.
This will enable these two agencies to
furiction more efficiently as they
combine their resources and staff.

'

L have also actively supported
with our Congressional Delegation the
new federal legislation that provides
significant federal funds to subsidize _

. new construction and housing R
‘rehabilitation. This legislation has now

been approved by the Congress and
s:gned by the President.

The Department of the Public
Advocate and the Attorney General
are engaged in a major legal effort to
protect senior citizens and disabled
citizens from eviction from rental
housing because of condominium
conversion. They are involved in at
least five specific litigated cases
involving the constitutionality or
scope of the Senior Citizen and -
Disabled Pratected Tenancy Act.

Another important initiative for
the protection of tenants is the
legislation sponsored by Senator’
Caufield which L have signed to
establish the Bureau of Fire Safety
which put into effect a modern and
comprehensive system for fire safety in
existing buildings. The Department of
Community Affairs is in the process of
adopting comprehensive fire safety
regulations and will be providing
training for fire safety inspection
personnel throughout the state.

The decision by our State
Supreme Court in the case known as
Mt. Laurel I1 has caused a significant
change in the law with respect to the
obligation of various mumcxpalmes to
provide a “fair share” of low and
moderate income housing. Because of
the novel and far-reaching
implications of the Supreme Court’s
decision in this case, my
Administration has been carefully
monitoring the efforts of

municipalities, builders, land use
planners and other groups and
individuals affected by the decision:

, Initially, public attention has
focused on the State Devélopment
Guide Plan which the Supreme Court

“designated as the primary factor in

determining which municipalitiesin
the state are obligated to comply with
the low and moderate income
standards enunciated inthe decision.
The Court has also expressed its belief
that the Guide Plan should be updated
by January 1, 1985, if it is to continue
to serve its purpose.

Because the State Development
Guide Plan was not prepared to

~.

perform the function which the N

Supreme Court has imposed on it, 1
had substantial reservations about the
wisdom and propriety of the state
undertaking an update of a plan
designed for one purpose to perform an
entirely different function. I am
mindful of the efforts by certain
municipal officials, planners and
attorneys to encourage the legislature
to create a planning agency which
would include representation from
local municipalities and the planning
community in order to allow such an
agency to undertake a revision of the
Guide Plan from a much broader
perspective than could be attempted by
adivision of state government. | would
be supportive of such an effort if the
Legislature saw fit to establish an
agency of this nature with local
representation and assign to it the
responsibility of review and revision of
the State Department Guide Plan.

However, the problems
generated by the Supreme Court
decision in Mt. Laurel I1do not begin
or end with a decision to revise the
State Development Guide Plan. The
vast number of municipalities included
within the purview of the Court’s
decision are now confronted with the
prospect of having their zoning
ordinances face judicial scrutiny and
probable revision in order to assure
compliance with the “fair share”
standard enunciated by the Court. |
believe that the wholesale revision of
local zoning ordinances by the
judiciary is an undesirable intrusion on
the home rule principle that has served
our state well for many years.

56A
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. For that reason, 1 would urge you
toconsider means to encourage
municipalities to undertake on their
own the revisionand updating of local
master plans and zoning ordinances in
order to reflect more accurately
existing and prospective demands for
housing. In this connection, [ would

~particularly commend to your

attention revision of the land use law in
order to éncourage on an optional basis
the enactment of housing elements in
municipal master plans and zoning
ordinances. You mightalso consider
incentives in the form of presumptions
of validityof such ordinances if they
were submitted to and approved by
county planning boards.

Iwill be glad ro cooperate with
you in the design of legislation that
would encourage municipalities to
assume this responsibility voluntarily
rather than leave to the judiciary the
task of redesigning zoning ordinances

- throughout the State of New Jersey.

Anotheraspect of the Mt. Laurel
decision that may require legislative
intervention is the fact that the
decision appears to apply to each

" developer in each municipality that

falls within the growth area designated
by the Guide Plan. Conceprually, it
would appear tomake much more sense
for the Legislature to provide a system
of transfer development credits so that -
a builder skilled in constructing low
and moderate income housing could
sell excess credits for such housing to
builders withour this type of
construction experience. The price of
the credit would constitute part of the
subsidy which in many counties will be
required to encourage the construction
of low and moderate income housing. [
am advised that a system of transfer
development credits is presently

{; operating in at least one other state and

* Twould encourage you to consider the
. enactment of legislation which would

affford to municipalities, on an
optional basis, the right to adopt
ordinances allowing for the transfer of
low and moderate income housing
credits. Such legislation would avoid
the mandate that low and moderate
income housing be located in each

* development constructed in every

municipality subject to the decision,
and would allow greater flexibility
among municipalities and developers

© indetermining where such housing
. could most appropriately be

" constructed.

In last year's annual message, [
called for the protection of consumers
in cases where utility service lines have
been diverted by landlords for their
own illegal use. In response to that call,
our Board of Public Utilities has
implemented regulations to stop such
diversions of service. The regulations
require utilities to conduct an
investigation of service diversion
within two months of receivinga
tenant’s written complaintand to act
accordingly before service can be shut

off.

landlord-tenant law would be more
effective in preventing such diversions,
however, and Senator Cowan is now
developing such legislation. It merits
your support.

One of New Jersey’s most
important communities is its farm
community: This past year I signed two
bills, the Agriculture Retention and

' Development Act and the Right to

Farm Act, sponsored by Senator Zane
and Assemblyman Zimmer, which are
aimed at ensuring that New Jersey’s
prime farmland remains in agricultural
use.

[ also signed legislation designed
to stop the growing problem of
farmland vandalism and trespass,
which costs New Jersey farmers more
than $1.5 million each year.

[ worked with our Department of
Agriculture to secure Federal disaster
assistance for 12 New Jersey counties
which were hard hit by last summer’s
drought. Farmers in these counties may
apply for low-interest loans from the
Federal government to recoup their
losses.

The Department of Agriculture.
working along with the New fersey
Department of Defense, distributed
more than 11 million pounds of Federal

.n . . -« /F\\
Legislation aimed at amending

surplus commadities valued at more
than $16.5 million to thousands of
New Jersey’s needy families in 1983.
New Jersey’s surplus food distribution
program has been cited as the most
effective in the nation. 1 am grateful to
the many service and volunteer
agencies, as well as the countless
individual volunteers, who helped
make this program a success.

Two thousand members of the
National Guard also provided needed
assistance to stranded and snowbound
people, transported doctors and nurses
to essential medical facilities, and
delivered essential food to nursing
homes during the blizzard which
paralyzed much of the state last
February. ,

The arts community has played a -

valuable role in conveying the richness
of New Jersey history and culture to
others. Our Departmient of State has
taken the lead role in coordinating the
state’s various cultural and arts-related
activities. In 1983, the Department
helped organize a ceremony in
Princeton to commemorate the 200th
Anniversary of the Signing of the
Treaty of Paris. [ believe that continued
support for the arts in New Jersey is an
important part of the effort to improve
the understanding of New Jersey's
many treasures, and [ will ask you to
provide such suppott again this year.

One of my chief goals as
Governor has been to encourage the
participation by all of New Jersey’s
minority communities in the political
and economic development processes
of our state.

To help fulfill that goal, I will
shortly be announcing the
appointment of an Advisory
Committee on Hispanic Affairs which
will make recormmendations fo.
encouraging the economic
development of the Hispanic
community, for involving more
Hispanics in the political process and
for addressing the special needs of
Hispanics in New Jersey.

1 will ask this Advisory
Committee to report to me no later
than September of this year.

S4f-
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"EAST WINDSOR, et al., and THE EAST

- SUPERTOR COURT OF NEW JERSEY

LAW DIVISION-MERCER COUNTY

DOCKET NO. L-5117-80 & L-06433-
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CENTEX HOMES OF NEW JERSEY, INC.,a
corporation of the State of Nevada,

Plaintiff,

Ve

(2]

THE MAYOR AND COUNCIL OF THE TOWNSHIP
OF EAST WINDSOR, a Municipal corporation,
THE PLANNING BOARD OF THE TOWNSHIP OF

WINDSOR MUNICIPAL UTILITIES AUTHORITY,

: Defendantsa

and

L

CENTEX HOMES OF NEW JERSEY, INC., a’
corporation of the State of Nevada,

Plaintiff,

Ve

THE MAYOR AND COUNCIL OF THE TOWNSHIP

OF EAST WINDSOR, a Municipal corporation,
and THE PLANNING BOARD OF THE TOWNSHIP

OF EAST WINDSOR, :

Defendants. :
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STENOGRAPHIC TRANSCRIPT OF
COUNSELS' ARGUMENT AND JUDGE"S DECISION

Date: May 13,1983

Place: Mercer County Courthou

Trenton, New Jersey

BEFORE:
HONORABLE PAUL G. LEVY

TRANSCRIPT ORDERED BY: JOHN F. McCARTHY, TIIT
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APPEARANCES:

MESSRS. STERNS, HERBERT & WEINROTH,

"and Council of the Township of East Windsor.

“Attorneys for Defendant, The Planning Board of

. MESSRS. GOLDSHORE & WOLF

- Attorneys for Defendant, East Wlndsor Mun1c1pal
"Utilities Authority.

vl

By: Frank J. Petrino, Esg., and Joel Stérns, Esqg} .
Attorneys for Plaintiff. AR

MICHAEL A. PANE, ESJ.,
Attorney for Defendant, Thew Mayor
MESSRS. SCHWARTZ, TOBIA & STANZIALE,

By: Gary S. Rosensweig, Esq.,

the Township of East Windsor.

By: Lewis Goldshore, Esqg.,

ANNE C. NEMETH, C.S.R.
OFFICIAL COURT REPORTER
MERCER COUNTY COURTHOUSE
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Although the reqhirements of Rule 1:13-9 has been

- the resolution of the matter, not that it contained

THE COURT: ~All right, I have prepared notes from
which i will enter an oral opinioh.‘fl have copies of
those notes for each of you éndfé set of orders for
each of ybu. I will covér all the_motioné including
from.the beginning, since'I've just receiyeﬁka copy
6f the ﬁrief submitted by thé New Jersey‘Association
of Professianal,Plahneis and‘haVe considered that.

First,ythé New Jersey Builders Association moves to

%ntervene as Amicus Curiae. This motion is denied.

fulfilled, the Builders Association filed a brief on

the merits, which, 1 belieVe added nothing to assist

nothing; but its arguments wére the same on the issue
with which it was cogéerned as that of the plaintiff's.
Therefore, I believéxevéfything has beeﬁ amply covered
by the plaintiff. |

The New Jersey #Association of Professional Flanners,
also, moved to intervene as Amicus Curiae. Apparently
the brief was filed here in the courthouse and was
misplaced and was, apparently, filed on Aprilv22. i
have reviewed that’brief, and 1 will discuss its contentsg
auring the course of my ruling on the motions for sum-
mary Jjudgment with reéard to the 1983 cause of action.

there is, tasically, that

Hh
o]

- & ?Olnt v Vigw g&xrprecsce

W

a TDR concept is nothing more than a simple extension
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‘some interesting arguments raised in this brief with

space area in a cluster zoning ordinance, and that there

- I'm going to deny that motion for two reasons. First,

of clustér zoning, and its purpose is to preserve open
space, including agricultural‘ateas. That, basically,
was arguéd ﬁhis morning by Mr;iPahe. Theiﬁ arguments

as Amicus Cufiae are limited to whether TDR is permissi-
ble under the Municipal Land_Use Law and without spe-
cific reference to the East Windsor ordinance.” That
particulaﬁ issue has, I believe, been adequately briefed

and arguéd by the parties to this matter. There are
regard to what property owners may do in terms of open
are different ways that is handled by different muni-
cipalitiés.— My problem with that is that, although that
may be, I don't get enough out of that to change my

mind as to what I see in terms of TDR as a basis. So,

because I've, also, denied the motion for Amicus Curiae

from the Builders Association, which was covereﬁd by the|

plaintiff, and I think this is, alsc, covered by the
defendants as far as the Planners are concerned. There-—
fore, although I stated earlier this morning before Mr.
Norman appeared here -- and he should enter his appeér-
ance on the record.

MR. NORMAN: Thomas Norman for the New Jersey

the <merican Planning &Associaticon on a

iy

Chapter o

motion for leave to appear as Amicus Curiae.

(-5

4
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sider that they were filed, but that the motion is,

“which is Docket L+6433~83. Defendant's cross—-move

for summary judgment. Then defendant's move for sum-

~plaintiff's cross-move for summary judgment on Count

THE COURT: Although I said before that it was
é&nied, because I received nothing, except a letter

indicating that movin§ pépers would be filed, I'll con-—

also, denied.
- Next is the group of motions dealing with'the
validity of TDR as a concept. Plaintiff's move for

summary judgment»on‘count 1 of the 1983 complaint,

mary judgment on Counts 2 and 9 of that action, and

2.

Ordinance l982—ié is in&alid because it creates
zones in East Windsor Township dependent upon transfer
of development rights, a zoning concept not authorized
by the iegislatﬁre. Having reached that conclusioﬁ,

I think I need only deal with the motions for summary
judgment and cross-motion for summary judgment on Count
1, and the motions with regard to Counts 2 and ¢ need
not be considered at this time. Summary judgment is
granted to plaintiff on Count 1 of the complaint, and
defendant's cross-motion for summary Jjudgment on that
count is denied. Similarly, defendaﬁﬁ's motion to

consclidate this action with the earlier action,

/ /J
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action. -

Docket No. L.51177-80, is denied as is plaintiff's

motion to dismiss the countérclaims filed in the instant

RN -

Summary judgment, of course, may only be granted'

when there are no material guestions of fact to be

decided. All parties agree that this matter is proper
for such disposition and a motion and cross-motion to
that end have been filed. Undoubtedly, this 'is the

proper proCedure, as the parties‘argue that the

‘ordlnance is e;ther valld or invalid on 1ts face.
..See __mlne,tiu__'sl_-_._ﬂL__lf_QId 68 N. J. 576 (1975)
~£ku:jjﬂxmuLAL_lkuxxuz:, 168‘N«J. Super. 295 (App. Div.
1979)' _rldg5__aﬁk__QA_M*__lghland__axk 113 N.J. Super.|

219 (App. Div. 1971). Can everybody hear? I don't
want anybody to have come this far and not be able to

What's |
hear withr's going on.

The constitutionkpfovides that the iegislature
may delegate certain zoning powefs to municipalities
permitting them to adopt ordinances, which either
regulate the construction, nature and extent of use of
buildings in specified districts, or regulate the
nature and extent of the uses of land in specified dis-
tricts. See, N.J. Constitution (1947), Article IV,
Section VI, paragraph 2. The legislature delegated

i,

such "zoning authority in ths Municigal Land Usz Law.

A}
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See, E;Q#ﬁ;és 40455D462, which repeates the terms of the
constltutlon-"The governlng body may adopt or amend

a.éoﬁlng_;rdi;an;e relatlng to the nature and extént of
the uses of land and‘of buildings'and structures there-
on." Any zoning oidinaﬁCe muét conform tb those limits
or it ié void,,becéuse amunicipéiity:has 56 inherent |

power to adopt a zoning ordinance.~ See, Qrﬁsnex,x*

.C » 69 N.J. 237 at 241 (1976) and Rockhill w.

_heﬂfu:ﬁf,ld_omsmp 23 N.J. 117 at 125 (1957)

To begin with, the language of the enabling act
has no express feferencebté or authorizétionibf
Ik'c‘l.eveJ.capment fiéhts" otkﬁhe TDR conCept.‘ Oné must
look to N.J.S.A. 40 55D-62 and 65 as the source of
the mun1c1pallty S p&&er, rather than N.J.S$.A. 40:55D-2,
which sets forth the "intent and’purpose" of the Muni-
cipal Land Use Law. Defendants'érgue that the latter
section ié the basis for‘thé impiied éuthority of
East Windéor Township to enacf the ordinance in guestion
Subsections (a), (e), (g), (i) and (j) demonstrate the
legislative concern with preservation of agricultural
land and stand for the rroposition that such a concern
or purpose may be the basis for an ordinance creating

a zone for agricultural uses. But the power to create

such a zone and to restrict land, herein, to such uses

)
=
0]
v
0
8l
Q
o

comes Irom secticns 62 and 65, rather tnan

[¢¥]

(4




' | | |
. i | 2. An examination 6f the effect of this ordinance will
2 .' .dgmonstgate~th§§_3§§t>Windsor Township has, herein, - "f
3| ixcecded its power fa gome.. © oo Tl L
4 ~ In order to p#eserve'égriCultural land, the or-
'5 dinance creates an A§ (ag;icultural preservation) zone
6 _ wﬁiéh-iﬁéiu5§é §ppr§ximéte1y 3000.a¢£eéiﬁ.;hé-south-
7 'ae;stet'énd soﬁthern parté of the township. Permitted
.8 . :uses are liﬁited fo‘agticulturai, roédside produce |
9 ‘ stands ahdvfafm‘dwellings. Conditional use provisions
10 vpermit‘single;family‘dwellingsfon farms at a ratio of
1 one per:20 acres and on sméllef farms if the lana'ié
12 1 not suitable for agricultural preservation. fPlaintiffk
13 owns some GOQ acres inkthis zoné, all of which is desig-={
14 | | nated as-"groﬁth area” in thé State Development Guide
,15 . Area.  An owner of landvin that zone may be granted
16 ' éome "de§eldpmént righ£S’ fof'which he éivés ihe town-
§ 17 - V'éhip a recoraable covénant agaihét!iufure;nonégricul_
é 18 _’ tufal use of the farmland. The oraihénée defines a
; 19 development rights as “an interest in land which repre-
% 20 sents a certain right to use the land for residential
g_ 21 or nonresidential purposes.”
§ 22 Such development rights may then be transferred
23 by such landowners to developers of land in another
24 portion of the ﬁownship. That other land, consisting
;ﬁé 25 of, appréximately, 700 acres, is in the RLAF {(residentiall

a7
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expansion for agricultural preservation) zone. Per-

mitted uses in that zone are agricultural, single-
' ﬁmi1y"dweliings:bn two-acre lots. and planned develop-

‘ment. Higher»density‘development for single-family

residences, townhouses, or garden apartments is permitte
if development rights are transferred according to

schedule. Thus, landowners desiring to develop resi-

~déential units in the REAP zone of any significant

denéity'mua;gpurchase development rights from land-

owners in the AP zone and surrender them to the munici-

paiity in ordérito obtain épproval of the desired higher

dénsityvdevelopment.

This court is to decide whether the Municipal Land

Use Law authorizes municipalities to adopt zoning laws

creating a preservation zone, providing for separation

of deveiopment righté from land ownershié in that édne,
and permittingrdevelopmeﬁt of land in‘é fé&eiving g5ne
conditioned on purchase and transfer of such fights.

I think it does not when the ordinance involves a
departure from traditional concepts of zoning and plan-—
ning permitted by the Municipal Land Use Law. The leg-
islative development of N.J.5.A. 40:55D-65 demonstrates
thgt changes in the traditional concepts are made by the
iegislature, rather than by the municipalities. If spe-

cific authority was provided for such inundane matters
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as creation of flood plain area) requiring taxes to be

v paid prior to subdivision approval, permitting planned-

developments and zoning for senior citizen community

housing, it is clearly nécessary for this proposed

zoning, which impacts on title interests and ‘taxation

problems so seriously that statewide uniform regulation

is required. Ordinance 1982416 of East Windsor Town-
ship is an ordinance, which departs fromthéraccepted
c0néepts of ZOning and planning, no matﬁér hoﬁ liberally
construed.v |

Plainfiffs argué that the tw0 bills’weré intfoduced
by legislators to regulate the concept of,transfer of
development riéhts, and they claim that this ihdicates~~

the legislature's intent to exclude guch authority from

the Municipal Land Use Law. That is nct persuasive

authority for such an argument, but these propbsed billsj

do indicate the complexity of the issue and’the need fqr
uniform regulation. See, A-3192 (1975) and A—1505(1978)
Certainiy, after the decision by the Supreme Court in
South Burlington County NAACP vy, Mt, Laurel Township,

92 N.J. 158 (1983), the State Development Guide Plan
(May 1980) has become a very important document for
Mount Laurel type disputes, and the other cause of
action related to the instant case hés éuch disputes

at issue. The extant fact guestion of whether the A
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. proposed by A-1509 (1978),_és was a schéme for deter-

statute: N.J.S.A. 46:8B-1 et seq. Probably‘mote directly

11

and REAP zones were located in a manner inconsistent
with that plan indicates the need for uniform regulation
of the crite;ia'fér delineating the preservation and

transfer zones in a TDR plan. Such regulatibp was

mipiﬁg how deﬁelopment fights weréltb;bé $s$éésed,'
téxeaianakgold or exchangea. |
Undef this ordinance, fhe conditiéﬁai uses'§fv
hiéﬁérAdensity‘residentialfdéveldpment_aré:nbt condi-
tiéﬁéd oﬁétiaaitiéhal land‘useg; insteaa, tﬁéy,ére
conditioned on'relinqﬁishméni of parthf tﬁé‘fee owner;
ship of property —fyﬁhe aévelopmentkright —~ and this
réquires unifoﬁm regulatioﬁf Qﬂe need only look to the
developméhﬁ of condéﬁiniumuoﬁnership and remember the
multitude of planniqg and zoning applicétions for

condominium developments. The result was a regulatory

on point is ExidQﬁ“E2uﬂLJBmmﬁmuLJLLJiEﬁlhind_géﬁk. 113
N.J. Super. 212 (#ppellate Division 1971), where the
zoning ordinance defined a garden apartment as "a build-
ing or series of bhuildings under single ownership."”

The municipality did this in order to exclude horizontal
property regimes and conaominiums, out the court held
that the enabling act‘thén in force (N.J.S.A.40:55-30)

<

Gid not permit a smunicipalaity to uzs & zZoning ordinance

e
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"to regulate the ownership of buildings or the types

' “of tenancies permitted."“ In the matter at bar, East

Wlndsor Townshlp has enacted an ordlnance @nch regu-"

- lates the Ownership of property ratherythan the physical

use of 1and and structures. See, also,‘ﬁg:zdng y.

- e ’r i 'm;({«:

_-,‘_, PR T e .

' _Eumam, 67 N.J. Super. 121 (Appellate D1v1smn 1961)

'where the zonlng orq1nance was 1nvalldated because

it prohibited t;ansfer of'title to 1and‘by specific

devise. -

Defendaniskaréﬁe ﬁhét‘this’ofdiceﬁce isreustainable
as an exercisekoﬁ'the'ordinary-police po&e:eof the
mﬁnicipality pursuant(td N-J.S;A- 40:48-2. ‘chécer;
as noted at the start,»thebconstitution only permits
the legislature to eﬁ;ower a municipaiity to regulate
land use within ite porders,,and the.vehicle by which
the legislature granﬁed:eﬁch éoﬁer is the Municipal
Land Use Law and chiy that; There is no doubt that
Ordinance 1982—16 fulfills ﬁany of the worthy purposes
of zoning legiiation, but that it does so without any
statutory power to achieve such purposes. The Planning
Association argued the same thing, I think, in their
lrief, I think, when they stated that there are valid

purposes of zoning to be achieved by this particular

technique. £&nd as I've just said, I agree that the

concept is worthy and snhould ke certainly considerad

1z
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xin thisﬁstate,'but, I believe, that because Qf’the
'7¢£hé}fim§licé£ioné:§f taxetion'ena'tifle questions,
‘thatkthis has toAbe addressed on tbe uniform basis

. by the leglslature.u |
Qhat happens when summary judgment is granted to
"plalntlff° fhe‘ordinance contains a eeVerability
B _clause,:and defendants‘rely onbthat to protect all partskﬂ

;of the ordlncnce not spec;flcally related to TDR.
1982~ 16 shows that 1t was a unltary plan to ad@pt the

‘TDR concept, and that the zones created were only cre-

tionally independent of another, and TDR was the signi-

. ficant inducement to adoption. . Thus, by the rule of

as a possible pool in land use development and growth

e Flnally, there is the issue of remedy -- that is,

The entlre background of the enactment of Ordlnance

ated to f£it into the overall TDR scheme. This is the

dominant purpose of the ordinance, no one part is func-

_n,anﬁmgni;z*__ghg__ee 72 N.J. 412 (1977), the entire

ordinance is invalid notwithstanding the existence of
a severability clause.

Plaintiff says the next step is for the court to
order the township‘to rezone the area within 90 days and
submit the new ordinance to judicial review. There is

nothing to demonstrate any substantial legal problems

D‘

L &s it 1s cnallizngs

s

with the prior ordinancs, axcC

[y
I‘(j
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Aland in auestlon is not unzoned Cf., Petlin Associates} -
lns*_x*_gnxgz. 64 N.J. 327 (1974) _Qxxii_ggunﬁxnéahd
v. Parsippany-Troy Hills, 40 N.J. 539 (1963). I'll

the-defenses and tﬁé.counterclaiﬁs.

in the related matter of Docket No. L-51177~80. The

talk more about this when I gét into the question of

“Deféndants then move to consolidéte the two
actions. Thié ﬁotion is déniedl because the 1983
aétlon has been ternlnated by thé grant ofvsummary :
judgment to plalntlff declarlng the entlrehordlﬁanée
invalid. |

'That 1eads'u$ diréctly to aefendants' ﬁotionV fo
file amended ansWerand cbuntercléiﬁ in the iQél case,
whiéh has the 1980 dééket number. This mofioh‘is
granted in part and’denied in parﬁ. That is, the defen-
dants may amend their‘apswér and assert the affirmative
bdefénseﬁwsét forth in'iﬁéup#OPBSEd "Amendment‘to
Answers"; but:they‘méy not filé the propoged céunter-
claim.

Defendants state that the essence of their counter-
claim is that plaintiff and/or its officers, agents and
employees desired to turn a loss into a substantial
profit by torticusly threatening and seeking to coerce

the township into rezoning plaintiff's property; They

Lo Ja

th

ed fraud, viclzitzd the

(l/

commit

H\

claim the glaintii

\

p

)

3\

7




o
-
~
=
~
o
w

.

07002

-
x
b
z
z
O
>
-
I~
o
v
o
<
o
=
-3
o

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

civil rights of the township'and its inhabitants and,
flled a baseless lawsuit (meanlng the 1nstant 1983
case).' The ba51s of these claims is a series of in-

t ernal memoranda from plaintiff's files indicating

.litigation strategy which this court finds to'be or-
- dlnary and usual in prerogatlve ert cases 1nvolv1ng
: rezonind requests by land developers. That 1s, pre-,

,sentatlon of a worst case plan or one legally nox1ous

1s often done by developers to conV1nce the mun1c1pal

authorlties that the proferred plan shoula se approved.’
In general, the counterclalmksoundskas‘lf it was

a complaint for mélicious use of process. All psrties

acknowleage that such a(yﬁalm may not be brought by

counterclalm, but must await termination of the under-

lying action. See, ? nwag P r C Landau,

76 N.J. 595 (1978). “Defendants argue that such is not

the tsue nature of theirlceunterclaims, but they seek

redfess for ceﬁspiracy; harassment aﬁd otheisﬁoffious

conduct.. It seems to me, however, that the defendants

are merely trying to rename a rose, and the familiar

cliche is pertinent. Such claims will be permitted

as affirmative defenses, and if they are established,

they may support an action for malicious prosecution

in the future. Since.nothing on she fact of the Centex

memoranda, when resad in context, indicates unusual or




140

= FORM

07002

PENGAD CO., BAYONNE, N.J,

g

10

11

12

13
14
15
‘16
17
18
19
20
21
22
23

24

.. .. There's another

bad faith action by the plaintiff, the claims are

facially insufficient. However, because I will grant .

additional time to complete pretrial discovery until

September,Q; l983,fdefendants‘mayAseek further support

O R

~ for the:preséntatiOnfgf these cla1ms;as'affirmatiye_

 defenses at trial or for the renewal of this motion.

motion that relates td this,

in which plaintiff moves to dismiss counterclaims

‘>f§{“£iléa"inffﬁeji983v?ction. ’I‘ll érant this mptidn‘be-:

R

_ cause ‘the counter{lfaims have been considered and .

vaigiiééealiﬁ’céﬁnectidn’with the'eariier filed éétion.
Néwl:aévto trialkand whether or not’théSe éffirma-
tive defénsesuméy be‘struck or the counterclaiﬁs suc-
cessfully added, I'tﬁ;nk that we whould consider trying
what plaiﬁtiffs ¢ai%.a QQuanLaurgl issue on the two-
ac;éﬁéoﬁiné éléiﬁ aﬁdrﬁhe Qse Qr‘non—use of the PD‘zohé;
Yourtdiscbvery Will‘be over #ight after Labor Day. What
I'¢d like you to do is contact mé éé soon as the --
well, we're in session the day after Labor Day. I was
going to say the new term, but the new term begins
July 1 this year, and we should set up a status con-
ference in the way of a pretriél éonference. I'd like
you to be ?repared at that time to tell me héw long
it's going to take to try the casé; héw many witnesses

re coing to have ana have sucggesitions for praaking

16

TR,
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'»domlnant 1ssue,,that would then requlre, 1f the plaln-

tiffs previal, a new ordinance, or if the defendants
‘_they deem necessary. That will be. ba51cally, QlSPOSlLlV&
;lepjyeuVeach move off toiahother step outside of the

" court. I think we shodd consider trying to break

that issue out of litigation, and that would, also,

the litigation ﬁp, so that we don't try it all at once.

But that 1f thls is an issue that would be the pre-

prevall the plalntlffs w;ll have to do whatever steps

>of_e- I don £ know, tactics or where you stand and

impact on the MUA,
NoW,‘the‘next set of moﬁions deal with ﬁhe MUA's

motion for summary‘judgment in the 1981 action, and

in this instence, Eaet Windser MUA’moves for summary
judgment claiming: (1) there is no legaliy cognizable
dispute‘pecause Ceﬁeex neve: made a complete application
and itifequesfed a sfey>of the preliminary:application
ie hed’been processing; {(2) the claim for a violation
of the federal civil rights act (42 U.5.C.A. section
1583) is barred by a two-year statute of limitations;
(3) no notice of claim was filed as required by the
Tort Cliams Act (N.J.S.A. 59:8-8) and EwMUA is immune
from liability thereunder for its licensing and per-
mitting activities; (4) the prerogative writs claims

not brought within the time limif permittad by

o

‘rver

1]

Tt
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of action;‘(B)kthe complaintvwas amended timely under

‘Rule’4:69; and (4) it is not required to exhaust .

14

It will, also, be denied if discovery is incomplete,

7

Rule 4:69-6; and (5) Centex failed to exhaust adminis-
trative remedies and required bwaule‘4:69-5.

V:Cént;% fépiiés'bQ-aféuing= (l) tﬁé Téf? Claimé‘Act
does not apply to a damége'claim under the federal
civil ;ightg_acﬁkor to an action seekiné‘injﬁnétive‘orA
éeélé?%ég;ifféli;ff;(Z)’thé”pfoéerwstaﬁﬁtéﬁéf Limiféfioné

is six years or two years from discovery of the cause

admiﬁistrative remedias becaﬁéeyﬁhete aré.iﬁ?ortant“
consitutional issueé raised in this matter and
because such exhaustioﬁ would be futile.

As we all know, summary judgmeht will be denied

if there is a genuine issue as to a material fact as long

as the statute of limitations has not been violated.

v

if:aiSéovefgfQ§Uléfieéa“£O revelation of.such issues

réf éact;lehé'gist‘bf ﬁhe aﬁendments toiéﬁé'complaint,
which added East Windsor MUA as a defendant is the
claim that it, the governing body and the planning
board "acted in concert to formulate an exclusionary
land use plan for the Township that utilized the lack
of sewer plant and line capacity as a key element to
prevenﬁ or limit develéﬁhent‘ih East Windsor Township‘"

~~~~~~ .- o gy 4.7, < -~ 3 M 3 a e t-
KE Gamages uncex he faderal civil riohts

=

1=
&1}
9]

e

£

Count 1

7774
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act for the alleged conspiracy. &s such, the notice of

-clalm and 1mmun1ty prov151ons of the Tort Clalms Act i

) do not apply.  See, _;psgn_y‘_“aﬁﬁ__;xgn 82 Federal'-

- Rules Decision 122 (Dlstrlct of New Jersey 1979)

‘xm_fiome_s_,___xu.__mshw_gf__ansimld; 162 N J.

: Super. 497 (Law DJ.Vls_xon 1978) 1g“¥d"_x; .__S_to.n.e_k H.arb_Q.n or,

179 N.J. Suoer. 496 (Chancery DlVlSlon 1981) Counté.j‘
15 and 16 ask‘the court to require East Wlndsoi MﬁA,-
‘to approve the extention of 1ts water cnd sewer ilnes
fto plalntlff s property; so plalntlff may develop 1ts

'land. Since no relief by way of damages 1s sought

in tnese two counts, the Tort Clalms procedures would
not apply. N-J-S-ﬁ- 59:1-4. 1 concluce;that nelther
the notice‘provisiooc; nor the immunity pfovisions’of
the Tort Claims’Act impact on claims under the federal
civil rights'acﬁ. |

As to the applicable sﬁatute_of_limitations, the .
rule requires reference to.thé most épéropriate étate
law. See, mew&m 421 U.S.
454 at 462 (1978). The nature of the conduct plaintiff
complains of is a conspiracy to prevent it from devel--
oping its land —-- a tortious injury to real property.
As such, N.J.S.A. 2A:14-~1 is directly applicable énd

ist six-vear period of limitations governs. Compare,

Girssop v, Bass Riwver, supra.
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"out nothlng is belng done by EWMUA regardlng plalntlff g
property, S0 the doctnne of contlnulng wrong is per-

_tlnent But more than that, the 1nteract10n of a utll-

'tence of a consplracy, all consplrators would be. lla—
ble if the,conspiracy 1nvolved a deprivatiOn‘of due
" process of law or equal protection of law under the

U.S.vConstﬁﬁtion.' Along those lines, there's a case

" decided February 10, 1982, in which Lawrence Township

20

The 45-day limitation of Rule 4:69-6 cannot

falrly apply to thlS s;tuatlon. As plalntlff pornts

[ ol

1t1es authorlty w1th other local admlnlstratlve bodles

1s'obv1ous and nq%essary in anytlarge scale land

development today. If plaintiffléan prd#e the exis—

called L Wood Sales C L I 1
B . B 3 a # Townshi Lawxrer . I believe

it's an unreported opinicn of the Appellate Division,

iand éevélopmentldrdinéﬁcé al;cred-subdivisions where
public»sewage aﬁdvaterfaciirties.wéré’évaiiable, and
if there was individual sewage, facilities had to have,
at least, 60,000 square feet. Plaintiff applied for
sbme-apﬁrovél and was rejected because he was unable
to give assuranée that the public sewage facilities
would be’available, and th; plaintiff s&id that, al-
though this:can bé,reqﬁireémon an application for‘fi—

/3\
.‘»
=

ubdivision ayjproval, it can reguire it on a

n

nal
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preliminary application. The court referred to part

of the Mun1c1pal Land Use Law, 40 SSD-38(b)(3) Wthh

‘iprov1ded that an ordlnance requxrlng approval by the
planning board‘of either subdivisions or site plans

or both, Shallinclude'provisions insuring sewage

facilities and other utilities necessary for essential

services to residents and occupants. So, they have

this in7their'ordinance,‘ana they required a'subdivi~
51on appllcant to glve them wrltten assurance, whldh,

cbgﬁously, they couldn't do. The trial judge, which

was me, found that sewage facilities were nelther

available, nor planned becaﬁse,there was a letter from
the local’séwage autﬁority which clearly stated ﬁhat
such a project was héi céntem@lated, and the appellate
Division upheld'that.
- :>ﬁow, that's different than this éase, because
that's ahkapplication for a subdivision appfoval. But
it stands for the possibility of the validity of the
plaintiff's action that Utilities Authority is an
important agency in anybland use or land 5evelopmeﬁt

on a large scale today. So, there may be a valid cause
of action here. There may not be. I don't want the
Utilities &uthority to spend any more time in the
litiga tlon than nececsary'

-

Centex will undountecly have ts c2onls
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applicable administrative regulations if it prevails
against the municipality, and the usual relief would

be a remand for further proceedings in accordance

with the court's rulings on the substantive issues,

Then both the state DEP and EWMUA would be 1nvolved
w1th plalntlff s plans. But because of the nature of

the overall complaint, alleging a conspiracy by three"

municlpal bodies, it would be uneconomic.to,d;smiss‘
therc1aim ageinst the.East Wihdsor MUA now and réquire
another actlon if plalntlfr prevallsvagalnst the towﬁ—.
ship and the plannlng boara, but has problems with the
utllltles authorlty.' Therefore, although the appll—
cation by Centex to East Windsof‘MﬂA‘was voluoterily
placed "oﬁ hold", East Windsor MUA might be liable for
participatihg in an illegal conspiracy against plain-
tiff, and its administrative or regulatory actions in-
volving plaintiff's property might,be_evidential as to
plelcel“'e mainVCléims for decie;acory‘of injﬁocﬁive
relief, 5o, for those reasons it would stay in this
action so all matters can be resolved expeditiously.

I would encourage that the MUA to fully participate
with everybody else during the next three months of
the discovery with an eye towards moving again to
dismiss the com@léint in September or to be placed at

our rretrial conferences in z status of just a "by-
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stander." It may be that this pérticular claim should

stand aside and another issue be tried first, and that

‘other issue might lead to nbyfufﬁher‘heed'fot litiga~

tion. The expenses that the MUA is under901ng are

strlctly legal and I thlnk that for the tlme belng,

-~ <,

the MUA should stay in the case. ;,‘  “"?? i;} 7

In conclu31on, the motlon for summary Judgment

khere by the East Wlndsor MUA must be denled because

there are material issues of_fact to be resolved. It,

aisd,appéar;; fhaﬁ,fﬁrthégmdisqﬁvéfy isAheéBéé‘qon- 
cerning the basis for the éonspiéacy claim, and‘that,
too, requirés aldehiél df.thekﬁétién. |

Thé sixth area of‘dispute is‘not a dispute, and
that is plaintiff’'s motion to exteénd discovery until
September 9, 1983. This motion is granted as no
opposition is offered. | |

.Now,vI have fof you seﬁs of‘ofders that cover
each of thése motidns and,éets éf my’nétes on‘which
this or;l opinidnlwasrbased. I assume, too,’if you
are going to seek any type of interlocutory relief,
you might need this t ranscript, but 97 percent of what
I said is in these notes, and I think that could get

you off to a start there. Otherwise, I don't want

you to delay the discovegc.eVén though you are moving

§od

on to the Arpellate Pivision for an intcrlocutory

77
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relief because there isn't going to be any action from

the Appellate Division this summer, other .than to

grant or deﬁy the motion for relief of inferlocutory

appeal. That should:not stop the discovery. This

matter hés_been going on for quite some time. Several

times;'both sides advised me. fhét you were close to

fresolVLng your dlfferences and that dldn't work out.

 -But I thlnk we re rlght close to gettlng to a dec1510n

{pﬁ_wheﬁhe;4sqmeﬁhlng.shouldvbg:done about the original
»légéuit;‘ It may~5é ﬁhaéitﬁaf_Won't‘be tried in this
court. The Supreﬁe Coﬁtt has been surveying,‘as‘you
all know, people involved in various typés of litiga~-
tion after sbliéitiné the bar to advivse it of possible

Mount Laurel disputes, as well as the bench. This case

. was one of those in_which, I believe, you were all --

at least, the lééd éounsél Weré contacted by the Chief
Justicé's laﬁ clerk,‘aékl was, and 1 assume they are
doing this around the State; and there will be a new
assignment order coming out of the Supreme Court to
start the new term, the July assignment order, and that

may, although it may not, designate three judges as

Mount Laurel judges. If it does, when we meet in Septem
ber, if we decide there are Mount Laurel issues and that

they are rreliminary and should be tried first, it

teo whichever jucge has lwercer Ccunty

1t

{1
c.l

v

assigns

~

wil

in 1ts region. Nobody knows who they are, what the




]
-
~
x
3
-]
[

.

97002

PENGAD CO., BAYONNE, N.J.

.10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ol

regions will be, -0Or anything about that at the present

_time. Okay.

‘i‘MR.'ROSENSWEIG; In yoﬁr opihion,’you'ihdicéted

that the property was not unzoned. In the order you

' made no mention of it. Is it your Honor's ruling that

i e

‘the prior ordinance is still in effect? = .

THE COURT: Yes.

MR. ROSENSWEIG: Should that say so in the order?

" THE COURT: Probably. Let's just change the order.

' MR. ROSENSWEIG: Okay.
THE COUR?= :Do YOu have‘any idéabﬁhaf thé number
of the other ordinance is?
MR. ROSENSWEIG=' I have the ordinance booklet.
MR. PETRINO: 1918-12, but —- .
‘MR. ROSENSWEIG: Let me look.

THE COURT: Is there a name for it?

MRf PANE: I assume ‘it could be referred to as the

existing township zoning ordinance section. I mean,
their codifies, Gary, will have the sections in parti-

cular.

THE COURT: Would you call it a zoning ordinance?

MR. FANE: Chapter 20 of the Revised General
Ordinance of 4oning.

THE COURT: Does it have a name?

[}




