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Honorable Eugene D. Serpentelli
-Superior Court of New Jersey

- Ocean County Courthouse - 2191
- Toms-River, New Jer’sey :

e ) Re: Urban League of Greater New Brunswick v. B
Borough of Carteret - Cranbury Townshlp ngatlon

Dear Judbe Serpentelh.
| Please accept this Memorandum of Law in heo of formal bnef in
support of Toll Brothers' motion to be declar’ed e'ligible for a builder's remedy. ,
Smce Your Honor is well aware of the facts and procedural hrstory of this
' matter, we h:we oxmtted same from thns letter memorandum.
In Your Honor's January 3, 1985 Opxmon in the consohdated Franklin
Town.shlp cases, Your Honor held that a plamnff who d1d not partxcxpate in
d_emonstrating ordinance non-compliance and was joined,on!y for the purpose of
part1<:1patmg m the court ordered revxslon process, was not entitled to a remedy
or to partzcxpate in the prioritization scheme. See slip op. at page 13-14. Toll
Brothers‘contends’t‘hat it should not be barred from a builder's remedy based
lxpon th_ie .ho‘l‘ding in.'the f’ranklin c.leciisi-o‘n because of its gooo >faith rel'iance on

* the pre-—exi‘st:ing law. See, Minza v. Filmore Corp., 92 N.J. 390-397 (1933).

Additionally, Toll Brothers requests’this Court to use its discretion to limit the
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s unfau' surpnse whxch would result from apphcatxon of the Frankhn prmcxples to
the Cranbury cases._ Smce the rule of law therem stated is novel Your Honor
has such dxscrenon"

: "'The Court is -empowered and justified in confining the
- effect of a decision of first impression or of novel and . iy
unexpected impact to prospective  application “if. .~
considerations of fairness and justice- related to
- reasonable surprise and prejudice to those affected, seem
- to call for such treatment. Oxford Consumer Discount
~Co. v. Stefanelli, 104 N.J. Super. 512, 520 (App. Dw.\
' 1969), aff‘d 55 N.J. 49 (1970). ' r'

: In Mount Laurel I, the Supreme Court held out the buxlders remedy, |

as an incentive to htxgatxon, declarmg the remedy to exxst when' "a developer

succeeds in Mount ;_aurel htwanon and proposes a ora;ect pro ndma a substantxd!

amount of low income housing ..." Mount Laurel II at 279. Although the Court |

drd not characterxze what 1t meant by success in lmgatzon, it did provxde the -
: followmg ranonale for the award of a buxlder’s remedy:

...these renedies are (i) essential tor maintain a
significant level in Mount Laurel litigation and ‘the only
~effective method to date in enforcing compliance, (ii)
.required by principals of fairness  to compensate
"~ developers who have invested substantial time and
resources in pursuing such litization; and (iii) the most
likely means of ensuring that low income housing is
actually built. Mount Laurel Il at 279. (emphasis ours).

In Mount Laurel II, the Supreme Court did not have cause to establish

rules for ‘prioritization of builder‘s remedies in t'he ‘event of ‘multi-plaintiff
litigation. . The Court also dxd not establish any rules for evaluatma the
. timeliness of a buxlder-—plamtlffs' su1t. In fact ‘the only buxlder—plamtxff granted

the remedy in the consolidated '\Aount Laurel i1 actlons was Davxs Enterpnses -a

developer who filed suit .fxve years after the original Complaint by Southern
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: ~'Burlington N.A.A.C.P.; and more significeotly, aftet; Mount.l.,aurel Township had
adopted its mnety dav comphance ordmance. 92 N.J. at 292.

ln two post Mount Laurel 11 deczslons, tnal courts have taken a

,flex1ble approach to evaluatmd whether a developer had succeeded in

exclusxonary zonmg lltlgatlon. In Vlorrls County Falr rlousmg Councnl v. Boonton :
| Townshlp, Docket No.‘L 54599 83 P. W (decxded May 25 1984 and approved forw‘_ V, »
A»pubhcatxon Dece'nber, 1984), Judge Skxllman requxred a developer—htxgant e
challengmg a settlement whxch allegedly brought a defendant—mumcxpahty into
, ‘comphance without rezoning that lltxgant's oroperty to demonstrate that-

Pits law sutt played a substantial part in brmgmg about
the rezoning ... embodied in the proposed settlement and
that consequani approval of the settlernent would be
inconsistent with the court's "decision to expand builder's
remedies”, in order to "maintain a significant level of

- 'Mount Laurel litigation, "to compensate developers who
have invested substantial time and resources in pursuing
~such litigation" and to ensure that "low income heusing is
actually buxlt" Mount Laurel lI at p.279 280' slxp op. at
: l#, .3. : ‘

The ! ‘lorrn C‘ountv Fair Llonnsmg Council case was in fact, a 'nu’tl oldmtxft case,
involvlng a public interest plaintlfl who»had filed Vsuit_ln 1978, a developer who
vhrought siit and reached .,_ settle'nent with the nunicipality and a second

developer who was unable to attain a voluntary rezoning of his property.

Similarly, the Urban League of Essex County case against the
Township of Mahwah involved a public interest plaintiff who filed a suit in 1972
and was joined by' five developers many years later. After the case was

r'emanded by the New Jersey SupremeACourt, a Mastel- ‘was appoi"nted_ and an
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exped1ted falr share hearng date was set. Pnor to the faxr share hearmg, one
buxlder-plamtxff Beaver Creek Inc. was permxtted to mtervene, lthough it did

not offer expert testxmony durmg the faxr share hearmg that followed See, '

“Urban League of Essex Countv, et al V. the Townshxp of Mahwah et al Docket_- P

:4No. L—l7112—71 (Law Dw., August 1, 1984), slip op. at 2-—#. Four othery

’developers sought intervention in the act:on after Mahwah offered a mnety day "
| revxs;on ordmance whlch faxled to rezone their propertxes.d shp op- at 7. After o
revxewmg the smtabthty of all buxlder-plamtlff's propertnes w;th respect to
;"access, topography, avax!aoxhty of utilities and surroundmo development and’- '
‘ “‘7onlng, the court «.ixvarded a buildar's ramedy to aH bu o'xe o!a.'}t ff. The
. plamt:ft not awarded a buzider's remedy had property located in the conservatzon

‘area on the State Development Guide Plan Wthh contained a Iarge amount of
'fsteep slopes, as well as the remams of a huge concrete mtssxle launchma
» platfotm, underground sdos,__ dllapxdated _army barracks, etc. 7 shp op 98 105

" Three out of four deyelopers awarded builder's remedies in the Mahwah case did

not have any substantial involvement in the case until after the compliance

ordinance was adopted..

Toll Brothers is requesting, through this motion, the apportunity to

establish its right to a builder's remedy by substantially participating in the

ordinance revision hearing to be held before Your Honor. The fact that its law - -

suit was only “partialiy" Consolidated with the other suits against Cranbury
'Townshlp should not ‘be a dec1dmg factor in" the questxon of buuders remedy '

ent:tlement because of the reasons for Toll Brothers' late mmg On January 6
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8 1984, Toll Brothers sent the Cranbury Townshxp Commlttee and Plannmg Board a

letter requestmg a Mount Laurel rezonmg, whnch letter enclosed proposed

ordmance amendments, Master Plan amendments and a concept plan “for

develo;)ment of 1ts tract. On January 18 198& 'Viayor Danser sent a letter"

' refusmg Toll Brothers' request. Toll Brothers’ Complamt ‘was then med on

’ January 26 1984 and consohdauon was requested by \Jonce of \Aonon flled on’
v’ ‘January 27 »198#. Obvmusl/, if Toll Brothers had acted in dxsregard for the -
Supreme Court's admonmon that it should attempt to obtam rehef thhout
,'htlganon, it could Have fxled zts Complamt on January 6, 1984, 1ust 17 days after
V.the fmnw of n!amttff Lawrenre 71rmsk 7' s*nf on D*‘en)er 2’} ‘°°3 T)
Brotners shuuid not be penahzed for a delay caused by its efforts to comply wuh

. the Mt. Laurel II reqmrement of attemptmg to obtain rehef without htxgatzon. :
In addmon to the then exzstmg law on buxlder s remedy entxtle'nent
"Toll Brothers rxghtfully relxed on a number of events durmg trial which led it to
beheve that it had a colorable clalm to a bu1lders remedy. Fxrst of all during
the fair share and ordinance hearing in the first phase of this case, defendants ‘
Were-required by the couft to raise all defenses fhey might assert against anv
plaintiff's entitlement ‘to a vbuilder's' remedy.‘ To!l Brothers' status as a partially
c:onsol;diated plaintiff was not offered as a defense by either the defendants or
the plamttff Urban League. Your Honor denied‘Cranbury ,Townshi'p's Motion to
.!efem ')uzlier re:nedxes, and on. July 27, 1384 issaed a Letvter Jpinion which

required the Master to re'port to the court concerning the suitability of each
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’ouilderfs site‘“t‘o the extent that ggx_' of the plainﬁff-‘puﬂ‘ders'ere.y 'not rol"un‘tarily

g grente'd builder'e remedy 1n tne r vision prouess". (emphasu. ours) 1 |
| Toll Brothers then began parncxpatmg in the numerous Townshxp .

= hear'mgs held in the mnety day revxsxon process. . lt attended vxrtually all>
) khearmgs, submltted ordmance amendments, a concept plan and report on xts _
'proposed devempment as well as numerous letters and memoranda on a vanety» ,

’of plannmg and legal issues which arose at the Hearnngsr (See Aﬁidavrt of Louxse‘
Krmsky) Tou Brothers parnc:xpated in the hearmgs because rt beheved that the .

| ,’February 23, 1984 Conbohdanon Order preserved the only remedy of any

[ULM WCL& sﬁg Q,(g‘» t‘rw reh oo 5
. UL*‘ 6?‘0%"\ ?W"‘rk (\9 Z- V‘ ‘rZ)”
The issues of enutlement and priority addressed by Your Honor in“the

Consequence to it, its right to a bui!der's remedy.

Franklin decision were matters of flt’St xmpressmn. Even  so, prospecnve
apphcanon has not-been hm1ted to novel mattecs but also has been apphed where
- a decision clarifies a "murky or uncertam area of the law ne under cxrcumstances
where members of the pubhc or pubhc entmes could be found to prev;ously and
‘not unreasonably relied on a different conception of the state as law." - Oxford

Consumer Discount 7. Steffnelli, 104 N.J. Super, 521; Turner v. Aldens, In<,, 179

NI Super. 596'(r‘\pp. Div. 1981); Willingborough Township Board of Ed. wv.

I The doctrine of the "law of the case" also supports Toll Brothers' request.
This doctrine is predicated upon the polity that the litigation of an issue and a
decision by the judge oi the issue during the course of a case should preclude its
further consideration. State v. Hale, 127 N.J. Super. 407, 410 (App. Div. 1974).
A prior -Order such as Your Honor's decision denying Cranbury's Motion to
preclude builder's remnedies is normally considered "the law of the case" and
should not be lightly modified or set aside by the court. Valle v. North Jersey
Auto Club, 125 N.J. Super. 302, 307 (Ch. Div. 1973). T -
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>'Willing’bo‘rough Efn'p.‘ Asso‘ciates,~l78 .N- J. Super. 477 (App Div. 1981). Toll

: Brot’qers urges Your Hdnor to apply the Franklin decxsxon prospectwely and enter =

the proposed Order declarmg it ehc:ble for the award of a bmlder s remedy. -

Respectfu{l ¥ submxtted

/7,, /a// ) /%{/z//

7 Guliet D. Hirsch . s



