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Morris Township, New Jersey
Thursday, April 19, 1979

4B.EF OR E:

-« MARK SCHAFFER, a Certified Shorthand

: ;R@g?fier and Notary Public of the State of New

Jersey, at the Morris Township Municipal Building

50 Woodland Avenue, Convent Station, New Jersey,
on Monday, April 19, 1979, commencing at 10:00
o'clock.,

APPEARANCES:

THE PUBLIC ADVOCATE

BY: CARL C. BISGAIER, ESQ., i
For the Plaintiff Morris County E#
Housing Council.

MESSRS. SACHAR, BERNSTEIN, ROTHBERG}: §II
& MONGELLO

BY: DANIEL S. BERNSTEIN, ESQ.,

For the Common Defense Committee and

Chatham and Mendham Townships,

MESSRS, CLAPP & EISENBERG
BY: ROGER S, CLAPP, ESQ.,
For the Defendant Harding Township.

ROBERT S. GOLDSMITH, ESQ.,
For the Defendant Rockaway Township,

~ KARL Z. SOSLAND, ESQ.,
_ BY: BERNARD P, BACCHETTA, ESQ.,
- For the Defendant Pequannock Township.

; MESSRS. MC CARTER & ENGLISH
BY: CLAUDIA B, WILKINSON, ESOQ.,
For the Defendant Chester Township,

MESSRS. YOUNG, DORSEY & FISHER
BY: JAMES H, MAC DONALD, ESQ.,
For the Defendant Hanover Township,

MARK SCHAFFER, C.S.R.
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projects from the standpoint of health, safety and

A LAN MALLAGCH , previously sworn,
CONTINUED DIRECT EXAMINATION BY MR. BERNSTEIN:

- Q Mr. Mallach, at the end of the last
A_;pggition, I was asking you about various
provisions in the defendant municipalities' multit¢
family provisions which you consider to be
exclusionary, And we had gone over a number of
different criteria,

Now, do you feel that there are certain
maximum sizes for garden apartment projéﬁ%&?ihiéh
would be improper or for townhouse;projgﬁtﬁif;g
that matter where the municipality says‘éﬁe;préj
ject can only embody X number of units §nd will
you give your view on that restriction?

A Well, again there is no rational basis in
my judgment for any such restriction. And certain

ly if there is a need for a given number of units

either within the low and moderate income popula-

LI
K23

welfare.
If there 13 a limit on the number of units

in a single development, depending on land
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. that could restrict the amount of units provided

- diféééther and would not have any basis in health

A, Mallach - direct 3

availability, land configuration and the like,

or séfety or general welfare that I am familiar
with, Furthermore, certain limits, of course,
where they're made low or pafticularly stringent
could severely hamper the development of housing
under subsidy programs,

Q As a housing consultant, would you
see any harm resulting to any of the defégdantﬁ;?

municipalities if a project embodying al%ﬁbusﬁad

multi-family units was developed in tha ;

T
ey

pality, assuming there was a need, rathe'qthzg'}ﬂ
having these units dispefsed throughout the
municipality?

MR. BISGAIER: The question is a
thousand in one place as opposed to a
thousand scattered in some way?

MR. BERNSTEIN: That is the questiof
;:Q Do you, as a housing consultant,
:& problems with having that thousand units
conceﬁtrated on one tract?

A There are no intrinsic problems to such a

thing. There may be specific fact situations

where in such-and-such a location, to have an

Lo
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ﬁitk'ieast cost housing.

A, Mallach - direct 4

increment of a thousand units in that location may

be undesirable in terms of the surfaces or access

}ran3portation system or what have you, But

Q How about minimum number of units?k
Do you see any justification for that?
A No.

Q You would have no problem then in a|
multi-family project having six or eigh:‘units if
that was all that the lot area would sugport?

A Precisely.

Q And how about a multi family
ordinance which restricts bedrooms to a certain
density per acre? What is your feeling on that?
A That is a restriction on the number of bed-

rooms that I believe in the Mount Laurel decision

specifically has language condemning., I think any
restrjction on bedrooms which restricts the abilit
B developer or sponsor to respond to what he

& perceives of as the need is inconsistent

Q How about a height restriction for
either townhouses or garden apartments? Would you

see any applicability to such a limitation in any

general principle, there wuld be no inherent

y
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A, Mallach =~ direct 5
of the defendant municipalities?
I can't think of any, I think in almost
ts of the country among virtually everybody
h,x'm familiar the idea of walking two flights
of stairs either within a unit or between units is
considered acceptable, So that three-story build-
ings without elevators are a generally acceptéd
type of housing,

By restricting the height to only two

stories, you restrict the number of unit% 'ﬁitgéth‘

be put on the site, prevent such things §

townhouse duplex housing type that I mes

earlier and generally speaking restrict'ﬁous{néﬁﬁ'

opportunity, I can think of no particular justifi
cation for having height limitations, especially
the typical height limiting between two stories or
35 feet.

Q Would you see any rational basis in

f the defendant municipalities for having a
»égrestriction of not more than three stories
iou have talked about three stories? 1Is thajt
a reasonable cutoff point for the defendant
municipalities or should the ordinances have
absolutely no height restriction?

A There is--It's a reasonable cutoff point to
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A, Mallach - direct 6
a point as it were., For the standard townhouse
..and garden apartment housing types, three stories

‘re i;énts a reasonable ceiling,

~ However, it is appropriate that some

opportunity to provided also for elevator apartF
ments, which would have either no height limit or
a significantly higher height limit in order to
provide particular housing opportunities for
senior citizens housing,

Q Would the elevator apartmgg%s Bg;i;1
‘restricted in your viewpoint to senior g$g1%§§ ¥*
housing or shquld elevator apartments be%ﬁfé?idéd-
for all citizens? P
A In principleée, elevator apartments could be
provided for all citizens., Certainly you have thj
apartments in Fort Lee and places like that that
are not senior citizen housing,

In terms of those populations that are most
_Addressed in terms of fair share housing needs,
moderate income populations, certainly

, ‘;%icitizens are the only group for whom the
ei;;;tored buildings are particularly desirable,
I think certainly low income families with small
children are as a general rule not particularly

suited to elevator buildings.
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‘ff fchil&less couples9 Wouldn't they be appropriate

"‘,f}!fOr the high-rise buildings?

22

A, Mallach - direct 7

Q How about the low and moderate

A Yes, they would be, And I think the
combination of a, for example, high-rise building
in which you had principally one-bedroom and some
two-bedroom units and was perhaps assigned
principally for senior citizens but also contained
a mix of other people would probably be ﬁhs Bast

use of high-ride as a part of the least ce efﬁlé“

housing total,

Q Is it your belief, Mr, Maii;éhi téat
each of the defendant municipalities should
provide in their zoning ordinances for high-rise
apartments without restrictions as to the height
of the apartments?

MR. BISGAIER: What do you mean by

gt should?
g MR. BERNSTEIN: Mr, Mallach is the
- housing consultant and he is telling us
where our ordinances have failed. And he
is the one who should tell us what is
exclusionary and what is not. He is the

one who has,
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A, Mallach - direct 8
MR. BISGAIER: Should from a non-

.. exclusionary point of view?
MR, BERNSTEIN: Should from the

-* Public Advocate's standpoint,
A | I would say yes, as a general rule, though
if a community had no locations within the
community which had reasonable access either to
shopping community facilities or to public trans;

portation services, I think it could be argued

that such housing would be less approp:~”>"3

Q You had mentioned shopping?io;;ﬁé#;y
facilities and_tranSportation; was it? =
A That's right,

Q Now, you feel that shopping and
community facilities and transportation would be
advisable adjuncts to high-rise apartments; correct?
A Designed principally for senior citizens.

Q Well, how about high-rise apartmentsg

hi %%would service non-seniors? Would they have

:,;close to shopping community facilities and
il 0

g%?ortation. A Well, there are
different kinds of high-rising apartments, 1If
somebody, for example, were to build luxury high-

rise apartments a la the Fort Lee-type housing,

those are occupied by highly affluent people who,
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A, Mallach - direct 9

if they want to move there, they will use cars
d”in single-family houses, So the concern is

If you are building housing, for example,
that would be least cost or, say, subsidized
housing with a priority for senior citizens, how;
ever, which would be the principal reason for
building high-rise housing as a part of the least
cost picture, then the accessibility of facilitieJ
is more important, e

Q Are shopping, community facilities
and transportation three important criteria that
one would look for when planning the location of
all multi-family units?

A They're criteria, yes. They're more
important, however, with regard to the high-rise
than with regard to others, multi;family types.

Can you give us other criteria

transportation which you feel are relevant when
planning multi-family dwelling unit sites?
A I believe if you look back in the transcrip

I think I've discussed that point at considerable

ts,
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A, Mallach - direct 10
length previously, And at the risk of being

repe:itive, I think we have talked about the need

We talked about desirability where possible of
having sites-;and this is with particular regard
to least cost housing, sites that can be developed
without extraordinary expenses in terms of site
preparation,

Q Anything else that comes readily eo.

nind? A Well, I think sitel;}th&&

provide attractive residential environmtnti .
generally as would be the case with 31ng1e;famf1y
homes,

Q Anything else you can think of, Mr.
Mallach? | A I think those are the
principal ones,

Q Now, to get back to my question with
L to high;rise, are you willing to condemn

the defendant municipalities that does not

for mid-rise apartments in their zoning

ordinance? A Condemn?
Q Criticize the zoning,
A Yes.

Q And you feel that mid-rise apartments
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A, Mallach - direct 11
should be permitted in each of the defendants'

g ordinances? A Yes,

Q And could you tell us what you con-

¢a mid-rise apartment to be in number of
stories and height? A Mid-rise is

basically, you might say, the first subset of high

rise, These are elevator apartments with at least
four stories and up to--Now, in this case people
differ, but say between seven and nine stories,
Q And it is your testimony th&t each
of the defendant municipalities’ zoning;ht&inance*

should prov1de for mid-rise apartments sttrting al

four stories and going between seven and nine‘i‘%
stories? A Yes,

Q 1 assume that you would regard highs
rise apartments as those of more than between sevén
to nine storieés? A That's correct|

Q Would you criticize each of the
ant municipalities who have not so provided
ing high;rise apartments as permitted use
r zoning ordinances?

A & But would for argument's sake permit mid;
rise apartments?

Q Well, what I am specifically looking

for here, Mr, Mallach, is the following: Would
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A, Mallach -~ direct | 12

the zoning ordinances of each of the defendant

A

'éﬁif high-rise apartments?

_%But did permit mid-rise apartments?

Q Well, say first that did permit mid;
rise, A Not necessarily,

Q How about if they did not permit mid-
rise? A Then, of course, as I said

before, they would be failing to provide that
housing opportunity,
Q You would feel that the mii?piiﬁigfé

appropriate, but are not sure about highéfi

apartments? A The point 1s f~a§*ﬁ6€
that they're not appropriate, but from a least
cost standpoint; the housing need that is at issue
is provided principally through mid:rise rather
than through significantly higher buildings in
areas where land costs are not so overwhelming as

uire the higher buildings as they might be

central city areas., So that if mid-rise
g is provided, then there would be--it woulg
be uﬂiikely that any additional least cost needs
would be met by additional high;rise zoning over
and above the mid:rise.

Q Would you, as a housing consultant,
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A, Mallach - direct 13

have any problem with putting mid-rise apartments

" No.

Q Assuming a community had a very
exclusive one?family residential zone with minimum
lot sizes of one aére and expensive homes, Would
you have any problems with locating a mid-rise in
such a zone?

(A discussion is held off gﬁg record

A No, :

Q Mr, Mallach, some ordinance; feéﬁi?é
a mix between one, two and three;bedroom apart-
ments, You are familiar with such a criterion?
A No,

Q Is there a generic name we can apply
to this criterion other than the 80/20 which it is
as in the trade?

That's the only sort of catch phrase I'm
ixfar with to describe that whole line of
ordinance provisions,

Q And would you explain for the record
the 80/207? A The 80/20 comes from

the fact that the majority of such provisions

Q That is one-family residential zones|?

-

(The last question is rea&%j, !
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A, Mallach - direct 14
specify that 80 percent of the units must be one-
bedroom units, 20 percent may be two-bedroom units

;fmore than 20 percent and no units may have

Q As a housing consultant, do you fee!
that the 80/20 is a proper zoning tool?
A No, the 80/20 is perhaps one of the most

classic examples of fiscal zoning,

Q And you would regard it as being
exclusionary? A Yes. §
Q Is there any ratio that yéyfad;a',

housing consultant would find to be re&éf:ibie;>’.
that could be placed in a zoning ordina;éeit6* 
limit certain types of bedroom units but being
less restrictive than the 80/207?
A Obviously many provisions could be designec
that would be less restrictive than the 80/20
standard, but--

Q Could any meet with your approval?
3@ what I am looking for,

§No, I believe the idea of regulating and
‘limiting bedroom mix. is unacceptable,

Q Mr, Mallach, would you find it to

be permissible if a zoning ordinance were to

permit one-family homes, but was to limit all
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multi-family units to those that were subsidized
units so that the developer was given the choice

oviding market housing or subsidized housing

gof;lkw and moderate income persons, but not for
; 4 ; A.*"r{‘

fhe construction of multi-family dwelling units

6 that might be sold to the middle class?

7 A No, because subsidized units are not the

8 only multi-family units that are needed by the

9 housing market or even by the least cost housing
10 market, There's a large population thatﬂﬁﬁﬁrb&'
11 higher income than the subsidy progra Wi

12 for, but nonetheless, could not afford %yp

13 suburban single-family homes.

14 Q So that you would regard a zoning
15 ordinance that required subsidies before multi-
16 family housing units were permitted as being

17 unreasonable? A Yes, although it

18 would be a step in the right direction,

19 | - Q How about a zoning ordinance that

a certain area where multi-family units are

5@ ited to senior citizens only? 1Is that rea-

L j 1l ha

22 sonable? A As long as other hous+
23 ing needs are amply provided for in the community
24 and that area had particular characteristics, I

25 could see that as being usable, I think, however
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A " I think it's probably a desirable matter

A, Mallach - direct 16
that such an ordinance provision is in direct
géadiction to the language of the Land Use Law,
;‘ Q In that--

a copy here?

Q Oh, where it says that the senior
citizens can be built with same or similar
density? A Or conditions as
other units or something to that effect,

Q Would you have any problii@;ifggxg |

town had a single multi-family distric strict-

-

ed to seniors from a housing standpoint%?##@é;f};'
than from a legal standpoint? o :
A If they had a single multi-family districy
and that multi-family district was limited to
senior citizen housing?

Q Yes, A I think that
would be very inappropriate,.
Q Mr, Mallach, do you approve of
Jsions in a zoning ordinance which require a

’ g%e area to be provided for each unit?

in moderation,
Q Could you give us what you would

consider to be the largest size storage area for
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1 an apartment unit which you would regard as

_reasonable? A I really don't have

iﬁ%;égﬂig{fm';%jific standard.

4 uiwius;i?«?:} Q Well, what would you consider to be
5 R unr;a;onable? I am looking at your comments with
6 regard to Madison Borough where you mention that
7 the multi-family district requires a storage area,
8 And I assume that this is what you consider to be
9 unreasonable since it says, "Examples of land use
10 provisions considered exclusionary.” é&,ihﬁ: if
11 you could give us some idea-; A

-Gould

12 MR, BISGAIER: Excuse me, .

13 _ you state what document you are ;é?érring
14 to?

15 MR, BERNSTEIN: Certainly, unmarked
16 document as far as this deposition is

17 concerned, January 30th, 1979; a letter

18 from you to all counsel enclosing a copy

of, among other things, an evaluation of
each of the municipalities' zoning ordin-

ances,

MR, BISGAIER: Okay. For the
23 purposes of clarifying the record on this,
24 the document being referred to was one

25 | prepared by the attorneys at the Public
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A, Mallach - direct 18

Advocate's Office without the assistance

or as far as I know to the knowledge of M

MR, BERNSTEIN: Well, will any
witness, Mr, Bisgaier; be testifying as to
the document that I am referring to?
Because if it is not Mr, Mallach's work
product; I should not refer to it as such,
But will there be a witness who, in fact,

will be discussing these items mg#t#gﬁcﬁ“g

or will Mr. Mallach be the princfpd

witness?

MR, BISGAIER: Mr, Mallaéﬁ?$ ““stﬁg
Heackel I believe will be our only wit-
nesses, Actually, I believe Mr, Mallach
will be the only witness who will speci-
fically address the specific land use
controls of each of the defendant
municipalities, He will do that based on
his own analysis and his own report, which
you have already received, and subject to
its potential for being updated.

MR, BERNSTEIN: Are those the docu+

ments with two or three pages stapled

togeter?
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A, Mallach R direct 19

MR, BISGAIER: Right, Now; the
document you were referring to previously
{ was an attorney work product in aid of a
) motion for a more specific statement. I
think that probably is best read by you as
if it were an addendum to a complaint,

MR, BERNSTEIN: I appreciate that,

Let me paraphrase the question then,

Q Would it be a fair statement, Mr,

Mallach, that you have not set a cutoff |
whereby a zoning ordinance might be unt "iﬁ%‘ﬁi@l
if it required an overly large storage e and’
conceptually you oppose an overly largé sfdfégé
area per unit; but you are not sure of the dimen:
sions of such an area?
A That's correct.
Q Well, as long as we are talking
about elderly; is there a recommended density
. you have for senior citizen housing? 1 had

{you the same question about the maximum

you felt were reasonable for garden apart-

with estimated maximums of 15 and 18 units for
townhouses and-- ~ A No,

Q --I believe it was 25 units to the
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A, Mallach - direct 20

acre for garden apartments, I wonder if you could

A No, those are not

than ten to the acre for townhouses and no less
than 15 to the acre for garden apartments,

Q I am talking about maximum figures,
A Oh, the maximums could be, yes, 15 to 18

and perhaps up to 20 to 25 in the latter case,

o

Q I wonder if you could givﬂﬁu&5fitst

maximum figures for senior citizen housiug?

' MR. BISGAIER: You are 1ookiu.,£nr "

a maximum density level consistent with
health and safety for senior citizen
housing?

MR. BERNSTEIN: Well, I am looking
for a maximum density of senior citizen
housing which Mr, Mallach feels is reason;
able,

The maximum density is basically a func-
ﬁ?f the number of stories you want to go up,
*“ Q Would it be the same then for senid
citizen housing as for townhouses and garden

apartments if, in fact, it was limited to two or

three stories? A One would not

r
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A, Mallach - direct 21

build two or three-story senior citizen housing,

? Because it is generally held to be undesirf

53

;$¢§io build senior citizen housing that will
require any part of the occupants to have to walk
up and down stairs to get to their units,

Q So what does the usual senior citi;
zen project consist of in stories in developing
New Jersey municipalities?

A Well, the typical senior citizeﬁ%iﬁﬁ%@}op:

ment is a mid-rise development,

Q "And is there any height th
usually find senior citizen projects at;
A Well; they vary within that range that I
said, between no less than four and up to six or
seven as a rule,

Q AndQ- A They could be
anything in there,

. Q And could you give us any relation-
8 between, say, a four;story project and the
%y that you would expect? First, the minimug
density that you feel is reasonable and then the
maximum density.

A Well, one advantage is that you can build

at extremely high densities generally for senior
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citizens housing relative to other housing types

iéing principally one-bedroom units, And for
H‘;Qr thing, the parking requirements are less,
Therefore, the density of ten units per
story, between ten;-I would say perhaps higher,
as much as 12 units per story is a reasonable
minimum standard. Thus, if you were building a
four-story building, it would be 40 units; five-
story, 50 units and so on,

Q Is there a reasonable ma 

figure per story?
A Well, you could probably increas;?éhattby
about 50 percent so that the range would be be-

tween ten and 15 units per story.

Q Is it reasonable to key multi-family

units to a certain percentage of overall units in
the municipality? A No,

Q Why is that?

Because that again becomes a function of

frketplace and the extent of housing need

SRR LR F S

kand housing demand, The mix of units, single-
family, multi-family, high-rise, low-rise, what
have you, in the community as a whole should

reflect needs and demand rather than an arbitrari

se, for one thing, the average unit is small-

ly
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T ;ﬁgj?fiﬁ That is another aesthetic regulation that

A I think it is basically a design question,

A, Mallach - direct 23
imposed percentage,

Q Is it reasonable to limit the numbelr

£ upits in a single multi-family building?

is generally not reasonable, In the extreme case
I can imagine something looking a little out of
hand, perhaps, if you had let's say a building
that stretched for half a mile or something silly
like that, But given normal practices in terms
of deve10pment; I can see no justificatiﬁ#‘fbxﬁ
such a requirement, o \ 

Q ‘Well, as a housing consuiﬁi@ii_ ";
would you think it reasonable that a ggiééﬁ““' »
apartment or a townhouse development in a deve10pr
ing suburb community in Morris County would be a
thousand feet wide and contained a huge number of
units, wouldn't you see this as being undesirable)?
A I think it would be a design question, I
you mean a thousand feet long?
Q A thousand feet long; thank you, I

jrong, It was a thousand feet long.

I think that developers are unlikely to build
anything--It's rare when you get a site which is

amenable to a single, undifferentiated thousand
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foot long building.
Q Well; what I am interested in, as a
plag consultant; would you be adverse to this
3';!;::’;Qncl foot long apartment being built as being
n;;Ai reasonable design and require the builder
to build a number of smaller buildings? Is there
any point at which you would require multi-family
dwelling units to have a limitation as to their
length? A I can't think of a
specific cutoff point, a mile perhaps., -

Q You are serious when youfgféigi;éou
a mile? _ A No, I was Béigg;v =
facetious I'ﬁ afraid, Basically; thereaislég'y
hard and fast standard that can be applied to
such a thing,

Q Well; would you say that an ordi;
nance that imposes a lesser minimum than a half
a mile i8 an unreasonable ordinance?

It's somewhat academic, I think ordinance
51 ordinances, that pose maximums of eight
. per structure, four units per structure,

A L RRARTT ’
whatever, the typical ordinance, ordinance provi-

sions of this sort are in my opinion unreasonable

Q What I am asking, Mr, Mallach, is

is there a point at which even you would concede’

t

S,
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that there is some justification in cutting off
the number of units per structure?

? I can't think of a specific cutoff point,
o Q Can you give us a range?

No,

Q Is there any advantage in having a
cutoff point in a zoning ordinance that you can
conceive? A I can't think of any.

Q In your opinion, would it be impro-

per to zone in an industrial or business Roga

a mixture of uses, either businesses or: ffdu tf?f
and multi-family housing? !
A Not necessarily,

Q It would not be per se improper for
a town to engage in that practice?

A That's correct,

Q Is it reasonable, Mr, Mallach, to
require multi;family units to héve public water
gwers? A No.

3 Q Is it reasonable for a multi-family
ordinance to have maximum lot coverage
proviéions? A There should be a

maximum lot coverage standard, It can be accom-

plished either by direct coverage requirement or

by the net effect of the vadous other requirement

s
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course, with the type of area because the
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governing the development,
Q I would like you to tell us what

gous¥ould consider to be a reasonable lot cover-

It varies, of

principal purpose for establishing lot coverage
standards is to maintain a reasonable ratio, if
you will; of pervious to impervious surfaces for
purposes of drainage management, Where you have
an area with difficult drainage problem&, you naJ
have to have a somewhat lower lot covenlgc rcqu11
ment, | :

It stfikes me the significant st;;Aaéd ié
not so much the coverage of the buildings as the
combined coverage of impervious spaces. 1 be;

lieve that under a site with relatively few

serious development constraints, a building cover

age in the area of 30 percent is usually accept-
able,

Q And would it be your testimony that

ége 6f 30 percent would be reasonable?
A Yes, in that units at the densities that
I've previously discussed could be constructed

without exceeding such a coverage standard,

[fdinance that establishes a maximum lot cover

e-
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Q How about lot coverage for total
meervious areas which would include the building,

t&nxériveways the parking stalls, the sidewalks?

ﬁuﬁ that might be included in one of the defen-
dant's zoning ordinances?

A As a general rule, I believe 50 percent
could be a reasonable standard if one needed such
a standard, Again; strictly speaking; given the

other standards of the ordinance, you wimld not

necessarily need to have such a standaf“ ‘iteen‘

in the ordinance since it would be ach qya&ﬂby

application of the rest of the or:d:l.nam:e.‘:’T‘w

Q But you would have no problem with
a zoning ordinance which stated the:total imper;
viaus surface could only cover 50 percent of a
site? A That's correct,

Q Naw; I believe you testified that
in ayreas of difficult drainage, you feel a
fipality would be justified in setting up
tringent standards so that there would be
les;ﬁiuilding and less impervious lot coverage?
A Not necessarily, What would be the most
appropriate way to deal with this is for the

municipality to look to the developer's engineersg
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to propose a solution to the drainage problem
with the awareness and the understanding that a

=

nifku&ion that would not create drainage problems

«“e.require less impervious coverage, I don't

think that--Well, to back up, scratch that first
6 part.
7 The point here with many other things is
8 that the objective is to achieve performance in
9 terms of thié case‘avoiding drainage problems
10 rather than necessarily imposing arbitrg’iﬁ*'*‘ h
11 standards, "» |
12 Q But you would concede thgtf§  g
13 would be instances where difficult drainage |
14 conditions would require less lot coverage than
15 that that you gave us as being acceptable;
16 wouldn't you? A Yes.
17 Q Would it be a reasonable condition
18 that multi:family units be required to be served

19 b

1§§her public sewers or by a private sewer
J? A Yes,

Q And why would that be reasonable?

A

Because with extremely rare exceptions the
23 densities at which multi-family housing is develo
24 ed or certainly least cost multi-family housing
25

is developed are not amenable to sewage disposal

‘P-
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through the use of a septic tank,

Q Now; we covered this area in another
‘but what éetback figure would you consider
*m_m$% the maximum allowable? That would be the
front, the rear and the side yards, I think you
had given a figure of 25 or 35 feet as the figure
which you felt was the maximum permissible?

A Twenty;five feet,
Q So that if a municipality had a

front setback, a side yard setback or a”igit*jard

setback in any of the defendant municip&lities fo

multi family housing that exceeded 25 feeei“yOﬁ ‘

would consider that standard to be unreasonable?j
A Yes,

Q Would that same standard apply for
one;family homes or would you expect a larger
front, rear or side yard setback for one-family
homes ? A 1 see no reason for a
1 r standard when dealing with a onleamily
‘ a small lot, 1In particular, 25-foot set;
side setbacks at least would clearly be
excessive,

Q So that your testimony is that the
maximum that you could conceive with a one-family

lot as far as the setbacks go, that you would
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regard as reasonable, would be 25 feet?
And there are certain circumstances where

that would be excessive, but I can think of no

glrcﬂmstances where it would be inadequate,
Q Would you regard it as reasonable
if a multi-family ordinance required surface water

rather than wells to service the project?

A Surface water?

Q Surface water meaning water to be
piped {1 - A Rainfall?

Q --rather than wells on-sit

do you find no problems with well watex o
multi-project? A I th‘itfkt:here
are circumstances where well water is adequate to
serve a multi:family project, yes, It would vary
from case to case,

Q You would not have any idea of the
number of existing apartment units that are served

1ls as against the number of existing apart-

ojects that are served by public water in

¥ County? A No.
Q Or anywhere else, for that matter?
A That's correct,
Q Can you tell us what you understand

by the term time development?
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A Time development is one of a large number

;_faﬁount, extent or type of development taking
;é?in a community as distinct from spacial

controls such as zoning,

[~ ]

Q And what is it generally keyed into

A Well,‘classically, time development is key
ed into two areas, One is the extent of housing

need and demand and the second is a capital

improvements program providing for a stéﬁ@iw§$teﬁ

sion of infrastructure and services, .

Q _As a housing consultant,,ﬁ@g:;§i3+;‘
your opinion on time development for tﬁé‘&éézhdaﬁt
municipalities in this lawsuit? Would it be a
reasonable approach to providing multi;family
dwelling units or an unreasonable one from your
vantage point?

MR, BISGAIER: Exclusively multiF
family as opposed to any other use of the
town?

MR. BERNSTEIN: I am only interested
in multi:families, Mr, Bisgaier, for the
purposes of this question,

A Well, I should say a time development

ordinance or program that deals exclusively with
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multi-family, not single-family development, is

its nature not a rational time development

Well; the question presupposes an
otherwise reasonable time development which
includes apartments:;l will paraphrase it,

Can you conceive of a reasonable time

development scheme for each of the defendant

municipalities which would include provisions for

multi-family housing? Aﬁf:
A Yes, with difficulty, ,.,
Q Tell us first why you sai&i;xeg; and

then why you said with difficulty.
A From a broad conceptual standpoint, the
idea of time development as reflected in the
Ramapo model has some logic to it, 1If developmen
can take place over time in an orderly fashion
rather than in a matter of peaks and troughs,
dden increases; booms; busts and the like, that
~seem conceptually sound, So that would be
‘j..l ason for the yes,
& The reason for the reservations or the
difficulty is the fact that in practice, it is
extremely difficult for a municipality to regulat

development in a manner that it becomes orderly

e
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 ?timp?§eve1opment in a way that might not be

extensive and carried out on schedule, And the

A, Mallach - direct 33

without simultaneously stifling development,

'erct. I think for a municipality to provid

W

exclusionary, the amount of housing that could be
provided each year has to be clearly a substantia
amount, It cannot be a restrictive amount that
has the effect of curtailing development,

The capital impro&ements program must be

would -be deve10per, as was the case in cﬁe Rnnnpo

ordinance, must have the option to acceler&“h

timing on his or her land through provision of
infrastructure by the developer,

Furthermore, I suspect that--and I think

the language in the Mount Laurel decision is in

support of this line; that if there were such an
ordinance, that the provision of low and moderate
a8t cost housing must somehow be given sonme
f preference or priority so that the
,;*ml nce does not have an exclusionary effect,

Q So with all those caveats; you have
no objection to time development?
A No objection in principle. I think there
is another difficult aspect which I think was
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sidestepped by the Court in the Ramapo decision,
(A discussion is held off the
record,)
- The question of confiscation is a kind of
a due process, a kind of a grey cloud looming
over such ofdinances, In any case; in principle
it has some positive features; but I am very
pessimistic about ever seeing someone come up
with an ordinance that will actually accomplish

time development without falling into a;I“Qbeggj&

pitfalls,
Q ~1Is the concept of transfgg;df,;@”7
development rights or transfer of develgﬁﬁéﬁf )
credits inherently exclusionary or unreasonable
as you view the concept?
A I believe it's reasonable to the degree
that I'm familiar with the concept in terms of
its objective of facilitating the preservation of
Boppace, I think as it does that; it intrinF

4

“4%§uilt. I mean by definition, by requiring

imposing a cost, which means that housing that
can only be built through the process of purchasg

of development rights is not going to be least
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cost housing,

. Q Are you saying it cannot be least
pousing? A It can't be

#.cost housing because it inherently adds a
épecific cost external to the housing itself,

Q Even if it is cheaper for the

developer to construct this housing in the market
place because he can buy cheap or marginal land

and use that for the clusters and get the higher
density on the good land? Aren't therelsituationb

that you can conceive of where in reali:y '21!D“Rg B

would result in lower costs for constru&fion ,
rather than higher costs?’ e

A No, because in the--If you take the
example that there 1s a piece of land that he can
build on and he buys development rights to be able
to build at a higher density on that land and by
so buying those rights a piece of land elsewhere

t an open space, if he could have built on

irst piece of land without buying the develop;
it kights in the first instance at the demsity
that was resultant, the cost would be less, In
other words, if you can do X on a piece of land
X number of units on a piece of land by buying

development rights, you can do X units on that
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liﬂ;;g;_%j Q So what you are saying is because
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same land without buying development rights for

yoﬁ feel T.D.R.'s result in unneeded cost, you
really disapprove of the concept?

A No; I don't disapprove of the concept
because I think the goal of preserving open space
is valuable, I do feel that if a municipality
adopts a T.D.R:; ordinance, that there should be

some provision whereby, for example, a.&gvgiéﬁéx

of subsidized housing or least cost ho&ﬁiﬁgf

generally would be able to obtain the s;ﬁ; &éﬁ-
sities without buying the development rights.
That would reéuire development rights to be
bought by other developers., 1In other words,
there has to be some means of protecting least

cost housing from the cost-generating effects of

Q Would that be reasonable for all
dinances in all the defendant municipalitie
i1f we permitted a higher density for subsidized

units than unsubsidized units? Would that be a
step that you would regard as beneficial as going

toward meeting a municipality's fair share?
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A I think there are circumstances under

s WhiCh that would be appropriate and desirable,

reregp——
P

Q You said that open Space was’ valu-

L ables
A I think it's generally acceptable--acceptid

Explain what you mean by that, Mr. Mallach.

that open space and the preservation of open
space is desirable for a number of reasons. First;
of course, is the provision of recreation oppor-
tunities to people in the community or region,
-areas -

Second is the preservation of various / pf particdg-

lar environmental sensitivity such as §¥g¢d§£§§ﬁ5.

Third, I think there is a consensus abo@?ﬁgﬁ;;gf
beauty of certain natural areas, e |

Q Would youkagree with that?
A I think obviously there is disagreements
about Specifics; but I think as a general prin-
ciple there is a consensus,

Q Do you agree that beautiful natural

?wshould be preserved in a virgin state or a
{;y undeveloped state?

k To a reasonable degree; yes,

Q And the other reasons for preserv;
ing open spaces? A I think you
will findi;erhaps very closely related to the

previous two, but it's the desirability of
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preserving areas of unique character, ecological

ats, particularly types of wildlife,

iﬁ-red species and that sort of thing.

; Q How about the Great Swamp? Do you
“feel that this or at least parts of the Great
Swamp would fit into this unidue character that
you are speaking of?

A I don't know about it in detail, but I

gather that's the case,

Q And certainly in Morris County
have got a lot of historical areas; Reé&iﬁ&
War and other historical areas that she
preserved, You would agree with that?i”
A Yes.,

Q Any other arguments in fawor of
preserving open space that you can think of?
A Nothing that isn't more or less well;
subsumed under those areas.that I mentioned.
Q Now; Mr. Mallach; I am referring td
] learned from Mr, Bisgaier is your work
t concerning Florham Park, If you do not

have a copy-- A I do have a

copy, yes.

Q Now, you have commented that with

regard to garden apartments, you must have two
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means of access to the outside., Do you see that,

y;,'ywllach? A Yes,

’ Q Do you regard that as being an
1{?#§2§?ionary provision?
A | I think it increases the cost of the hous-
ing beyond what is generally reéuired for garden

apartments,

Q But do you regard it as being
unreasonable? A Yes.,
0 Is there any reason that you can.

conceive of why that was placed in thef%géinaﬁégi

A Why it was placed in this Speciffé

ordinance? I have no idea,

Q Or in any ordinance; sir,
A Well; it is again conceivable that that
was placed in that ordinance as a safety standard

Q Are there any other reasons why

you can conceive that was placed in the ordinance?

Well; in this ordinance I believe there ig
ibility at least that the ordinance did not
usly envision construction of garden apart;
iment; in thé traditional manner; but was actually

seeking to encourage the construction of town-

houses rather than garden apartments because a

series of provisions more conducive to townhousep

l’
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was imposed,

(A recess is taken.)

- Q Okay. In your opinion; the requireh
¥t that there be two access doors for garden

apartments is an unreasonable condition for a

zoning ordinance? A That's correct
Q How about for townhouses? Would
that be reasonable? A Townhouses, it

is customary, In fact, it is more or less an
intrinsic part of a townhouse; to have'fiqht@and
back access; ‘ o
Q _Now; there 1is a second prgvisiégléf
this Florham Park ordinance that indicaf;;kgﬁ o
vertical masonry fire wall be installed between
all units to the roof rafters, First; would you
explain to me what that means?
A Okay; A fire wall is a wall that is con;
structed out of inflammable material. Nowadays
8 generally some form of concrete block,
$hat this means is that between every unit
ably there be a vertical;;a complete fire
wall from the foundation or slab of the unit up
through the units; through the walls of the--
floors of the building and through the eaves up

to the roof rafters so it is completely
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co;terminus with the profile of the building.
Q You consider that to be unreasonabl
For garden apartments; yes,
Q Well; do you have any expertise in
fire safety? A I am familiar in
general terms with what are reduired in such
matters by the customary codes, And it is far
less stringent than this,

Q When you say customary codes, can
you tell us what the customary codes a:g?
A There are fire standards in coné??ﬁébﬁ?#i;
codes such as the B,0.C.A, Code and the]&tﬁfé;5,
Uniform Construction Code. | -

Q You would accept the B.0,C,A, Code
as being a reasonable set of standards for fire
safety? A Yes.

Q And I assume you would accept the
New Jersey Uniform Construction Code as being
apable? A Well; they are essen;
one and the same thing,

‘s; Q Since they largely are based on

fact, yes,
Q Is it reasonable for a municipality

to adopt a P,R,D. ordinance which sets a maximum

e?
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number of units which may be devoted to any

MR, BISGAIER: Could you read that
back to me; please,

(The last question is read,)
A Again; this is a matter not unlike the
development timing; where it would appear reason?

able in principle, but it is difficult €o en&ct

a specific standard that is reasonableé_ufpriatﬁq'

Q Well, could you give us Ciﬂﬁx;thath
you would regard as being a reasonable Afx“for a
particular ordinance?
A Well; again this is precisely the problem,
The justification for having a housing mix
generally leaving aside P.,R.D, ordinances for a
second is that they are responsive to the demand
;;using of different types; shapes, sizes and
Bke in the population; and that within a
Ej; there should be a variety of housing typ¢g
t;i;ake this a kind of an overall community,

The problem is in practice the demand
keeps shifting, And a P, U.D. ordinance;-P.R.D.

ordinance, especially one that deals with a

S
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development that is likely to be taking place

of this or whatever, 1In other words, the only
mix I could imagine that could be reasonable
would be where the ordinance might say we would
like at least some of A, B, C types; for example,

Q You are talking about minimum
standards you could approve of rather th@n maxi;
mums ? A That's correct; aﬁ@igha€~;t
was clear in the ordinance that deviatiquvfroml
these over time as the developument was dé&élobé&
could be submitted and approved without major
obstacles or hurdles,

Q ‘But isn't that always true with
regard to zoning; where you have the Board of
Adjustmeht to go to if you want to deviate from
%Qiquired density?
£ No, there's a major distinction, I mean
‘ always possible to go and apply for some
fofﬁabf various zoning change, amendment to the
P.R.D. resolution or the like, It is always
possible,

It is not always possible without
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family zoning ordinance to be unreasonable?
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unreasonable difficulty, obstacles, hurdles, what

fﬁ;&%there has to be a provision making it clear
ﬁh§t this is understood, that these things will
take place and that they will on the basis of
reasonable justification be approved without un-
due delay by the appropriate approval body as
distinct from merely being silent and letting thd
developer take his chances because; as you know
very well, Zoning Boards and Planning Bqﬁrds
range from the accommodating to the un{éébumbdgﬁl
ing. ‘ "

Q But basically you have néﬁffbbléﬁ
with minimum reduirements for different housing
types so that you get a variety of housing types
in a P.R,D. zone? A Again, at the
risk of being repetitive, I have no objection in

principle, but I am very wary of such ordinances

; Q You regard the requirement of more

"1ﬂ.5 parking stalls per unit in a2 multi-

A Yes,
Q Is it reasonable to require that a

garden apartment which is rented rather than
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emergency service,
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condominiumized have a resident super?

Q Explain why you feel it is not
fé@%@ﬁable; A Because in a small
devélopment; a resident super is a difficult
proposition, I mean; obviously it's desirable
when it's economically feasible to have a resi-
dent super in a project,

Q It is desirable to the tenants;
right? A It is desir@@lg to

the tenants,

Q Even if they are low incoue tenan:i

A Even if they are low income tenants.
And, in fact, in developments of the size of
typical subsidized housing developments, there is
almost invariably such a resident super because
the size of the development makes it possible to

absorb the cost reasonably, But in smaller

developments, it's not necessarily feasible and
ite services can be provided through a land-

é r somebody in the vicinity with 24-hour

Q You would admit that the tenant
would be better served if there was a resident

on the job who could be approached any time of

?
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‘deve10pment. There is no one hard, fast size,
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day or night if there were a problem?

The tenant would be better served; but the
would be more than adeduately served by
;'i$;ative procedures; which is the issue,

| Q But would there not be more probleds
of a lack of service when you anticipate if one
had to call the landlord's office in order to havie
the landlord contact various contractors to go on
the property and fix the problems?

A Not necessarily. 3

Q Now, you do not know of any atudiuﬁ

which indicate how apartment projects wiﬁhﬁnt

superintendents are functioning?

A No.

Q And you have made no such studies?
A That's correct,

Q Now; is there any size at which it

becomes economically feasible for an apartment

"By the apartments and the nature of the

The more expensive the development overall, the
smaller the number of units in which one can have

a resident super, The less expensive, the more
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the number of units,

Now; for example, it seems apparent that
;§e10pments with more than 100 units, for

f;e, there seems rarely to be any difficulty

in sepporting a resident super, The break point
then is presumably less than that; but exactly
where it would be; I wouldn't know,

Q You have no idea?
A No; as I say; it would vary depending on
the type o units,

Q You could not give us any'numbers
as to a hypothetical if one were paylng $400 a
month in rent for efficiencies, how many efficien
cies would it take before one could get a re51e
dent super? You could not give us any hypotheti;
cals I assume? A Well, I think
each one you have to calculate in some detail,

I have never seen anybody actually work out a
ympla for this. It's a function of how much
;{st of either direct costs or rent forgone
j?the super as a function of the rents on thqg

remeiﬁing building units,
Q You would admit that it is a bene;
f£it to the tenants; though, to have a resident

super?
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A, Mallach - direct 48
MR: BISGAIER: That has been

answered already.
Q You can answer the question again,
A benefit; but not a necessity.
Q Now; Mr, Mallach; are there any
exclusionary zoning tools with regard to multi;
family housing that you have found in any of the
defendant municipalities that we did not discuss
today or in the prior sessions?

MR. BISGAIER: That is pretty hard

for him to answer,

A That's what I was about--
Q That you can remember,
A I really cannot remember, We have discuss-

ed so many different things over the last few
days, some of them more than once, I would not
want to say; It's possible, but I certainly
can't think of any specific things.

Q Now, with regard to all of the so-

s, are you prepared to give any cost break-
60wn on how any of these zoning tools which you
regard as exclusionary, how much they add to the
cost of an apartment unit or townhouse unit?

A I think that it's impossible to generaliz

exclusionary zoning practices that we dis+

e



2046

- FORM

PENGAD CO.. BAYONNE, N.J. 07002

10

11

12

13

14

15

16

17

22

23

24

25

A, Mallach - direct 49
about them,

Q And you cannot generalize?

Not indiscriminately.

Q Well; can you generalize about any
of the zoning practices and plug in numbers so
that we know how much it would cost a prospective
tenant; a prospective purchaser of a townhouse
for any of these matters that we discussed?

A Well; some of them are amenable perhaps tg

such an analysis, I guess the only ongg"”f%*“,

readily to mind is minimum square foot .
ments,
Clearly; if one is talking in te
per square foot construction costs today of in
the order of $25 to $30 a sduare foot; then every
square foot of minimum floor area reduired in
excess of least cost standards would increase the
cost of the units by so much,
Q Okay, I understand that example,
can you give us a similar computation so we
&4, some up with dollar figures with regard to
zigizag? A I can't give you the
exact numbers, The way in which that would be
computed would be a function of saying that the

cost of building the wall elements or the external
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structural elements of the unit is X percent of

Q Well, rather than getting into the

gla, can you give us any numbers today so we

LR

can walk out of here with some idea how much the
zig-zag provision is increasing the cost of
apartments; townhouses, rentals for multiQfamily+
A No, and- I don't think it has any bearing
on the least cost issue,

Q I understand your position, nuc%I

am just asking you if you can give us any numbers

with regard to the zig-zag, And the anﬁﬁer 

A The answer is no,

Q With regard to what you consider
excessive parking requirements; can you give us
any numbers as to how this increases cost?

A No.
Q With regard to what you consider

_he low density; can you give us any numbers
;how this increases cost?
That would vary again from site to site;
}éfoﬁvéommunity to community. Clearly there is a
relationship between the unit land cost and the
density, but eéually clearly that varies as does

the unit land cost from location to location,
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“low density under multi-family districts, affectg
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Q You have not made a single computad
4es as to how the low density, the alleged

housing costs; have you?
A That's correct,

Q And you have not made a study on
how the maximum number of units in an apartment
or townhouse project would affect costs; have
you? A That's correct, | |

Q You have not made a studnyﬁitﬁéf

effect of how maximum number of units iﬁ@é Buitd-
ing affects costs? A I made a study

on how it affects costs, not a study on the--

Q The specific amount?
A --on the dollar amounts, That's correct,
Q I assume that you have made no

study on how the restriction of bedroom density
i affect cost? A That does not
arily affect cost, That respects the
gpvnsiveness of the housing to the need of
housing;;
Q You have made no study on how the
height reatrictions found in some of the zoning

ordinances affect costs?
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A, Mallach - direct 52
A That's correct,

MR. BISGAIER: You keep saying

amount?

MR. BERNSTEIN: Dollars, right, I

am looking for numbers, I am looking for+¢

MR, BISGAIER: Not percentages, nof

methodology; just dollars?

Q Do you have any percentages? Since

Mr, Bisgaier raised the 1ssue; Mr, Ma1£§¢§;~can

you give us any percentages as to any qgigﬁéée -

tools? - A Not on theég $f

Q Fine., And when I ask foré;mSﬁﬁfé;
if you can give us percentages or if you had
percentages; tell us; Mr, Mallach, It is a wvalid
point Mr, Bisgaier raised,

You do not have any percentages today; do
you? A No,
Q You do not know how the requirement
orage in a multi;family unit directly

ses the cost of the unit; do you?

A No.

Q And you made no studies, Mr, Mallad
A No.

Q You have not made any studies on

affects costs., You mean as to the possible

h?
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how provisions for overly restrictive lot cover-

... ase

or impervious lot coverage would affect cost]

u? A Not as such, no,
Q You cannot give us any dollar figun
No.
Q You have not made any studies on

ments for the front, rear and side yard, how that

would affect the cost of multi-family development

have you? A No.

Q You have not made any eséf’
what you would consider the excessive ﬁ;rgiﬁt
stall ratio fdr multi;family would aff&éé*rffﬁéla
you? A You asked me that one first
go-around,

Q Okay, So same answer? The only

item would be excessive minimum square feet;
correct? A That's correct,

Q And you have no percentages, of

, as to how any of these so-called exclu-

all ost? A That's correct,
Q Now, in a prior case, you had
testified that you considered the requirement

that there be air conditioning in multi-family

what you would consider excessive setback requird

y tools increase on a percentage basis oven

es?
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g §;¢housing. Do you.concede. that you made that

”:a :f§§¢ﬁ§ment? A Yes,
L Q That was in the Urban League v.
Carteret case; correct? A Yes.
Q Do you still feel that a require-~

A, Mallach -~ direct 54

units to be exclusionary or contrary to least

ment that each multi-family unit be served by aipy
conditioning is an exclusionary tool?
A Yes.,

Q You do not think that it is impor:
tant that poor people and low income pedﬁie Hav§;
air conditioning in our hot New Jersey'summérs%
and that is really a neceséity?: |

A It's clearly not a neceséity;

Q You do not feel it should be a

requirement that landlords provide air condition-+

ing? A No.

Q You would not have any idea on what

: J?Id cost on a per unit basis to provide air
fffioning? A It would vary
ing on the nature of the air conditioning

system that you were providing,

Q What would be the least amount that

it would cost to put in air conditioning based o

your experience as a housing consultant for a

)
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A
3 ond'tioning in one room in a sleeve, that would

e~agacqet~a couple of hundred dollars per unit,

A, Mallach - direct 55
garden apartment project?

If you are talking about a single air

Q That would be the cheapest?
A Most likely.
Q And how long would that last?
A I don't know exactly, It would presumably

have to be replaced during the lifetime of the
unit, though, :

Q What would the lifetime bﬁ?m_«y

A It varies with the unit, Probaﬁ§&7£§§ef¥f
years might be a reasonable figure, o
Q Five years, So what we are saying
is the air conditioner is going to cost other than
for installation if you amortize it over five
years, it would only cost $40 a year, 1Is that
right? A Perhaps; of course;
: gstallation does;;
Q Assuming it is $50 for 1nsta11ation;
phat a reasonable figure?
A I really don't know.
Q Let me give you a hypothetical,
We will assume a $50 installation fee, We will

take your fee of $200 for the air conditioning
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unit, If my mathematics is correct, that would

Yes,

Q Now; do you consider that $50
figure to be so excessive that it would be
improper for the municipality to reduire air
conditioning? A I think that
you miss the point of the whole essay; if you
will,

Q Give me the point again, . . -

A Okay, The point is that what wéﬁ i

talking about here first is a princip1¢.~w”

is least cost, and second 1s a cumulative effect'

of a variety of provisions, And if you say--If
you take the term least cost seriously; then you
have to see it means least cost; not less cost,
And if you start saying that Provision A
is not serious enough to worry about; then you
gLt0 argue that Provision B is not serious

to argue about and Provision C and the

you have a series of cost-generating factors that

have added significantly to the cost of the unit,
So the fact that an individual item in

the long list of potentially exclusionary

And the next thing you know, of course, is

4
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i LA o
L P T
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. excl
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practices in itself does not add significantly

xm a justification of that provision.

Q Well, isn't your theory, Mr.

Mallach, that even if this so-called exclusionary

tool added a single dollar to the cost of the

unit, if you felt that that tool was not warrants

ed on health and safety, you would say that the

tool would be exclusionary and violate the

principle of least cost housing? :

A That is a logical conclusion of g§ ‘b§é§§;

I believe that the Supreme Court meantjﬁﬂiﬁhié;?;

said, | -
0 Yau feel that the principle is

important, not the dollar amount?

A They're both important,

Q But with regard to the air condi-

tioning, the $50 figure you felt was sufficiently

usionary?
4 ‘

MR, BISGAIER: I think this is

getting a little argumentative, He said

a dollar, He would consider that exclusid
ary.,
Q Is that what you said, Mr, Mallach,

that even if it were a dollar, if you felt it

n=-
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. it would be exclusionary?

AL Yes.

A. Mallach - direct : 58

were not substantiated in health and safety, then

?; Q Mr, Mallach, referring you to what
was‘ﬁarked D;A for identification; do you have a
copy of your March 12th study?

A Yes; I do.

Q Page 1 of that study; you used the
term strong cultural element in the sense that
your housing standards of ten dwelling}gpits{to
the acre for townhouses and 15 for gar@ﬁgiapaﬁgzl
ments recognized the strong cultural eléyenﬁ,’ﬂ;‘

What is that? Page 1, I believe it is.}"

A Can I see your page?

Q | Here it 1is,
A You have a different pagination system,
Sorry.

Q That is all right.

This precedes the actual numbering in the
of the introduction., I'm sorry. What wasg
i;estion?
| Q Okay, What do you mean by the terd
strong cultural element and how does that apply ¢
your report? A Again; as I believe T

discussed at some length a week or so ago, there

o]
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iﬁilevgls of intensity and the like, And if one

1f‘clooka, for example, at housing developed in many

tthgs ags townhouses and garden apartments as

A, Mallach - direct 59
is a very strong cultural element in the accept-

ability of different types of housing, different

S

other countries, including many countries with
standards of living certainly comparable to those
of the United States, and in urban settings; one
finds a variety of very high density land uses,

Q What is very high if--

A Well for example, units that are designed

densities of well over 100 units to the{eere.*u;
Q You would have no problem with any

of those in our defendant municipalities?

A I personally have no problem with them,
Q From a housing standpoint?

A From a housing standpoint. 1In phrasing
3 report, however, I tried to analyze least
Zousing within the established cultural

it of suburban America which perceives such

recognized or identifiable housing--and respec-
tively sPeaking, at least non-unique or unusual

housing types and in the context of trying to
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,_piﬁign of the suburban suséeptibilities that can

x;Afgﬁg,ithese are indeed least cost units,

A, Mallach ~ direct , 60

identify what are the lowest densities in recog-

; FEGT

be.dentified were there is still some pretense

A

Q So what you are saying is from vour

vantage point, you are giving very conservative
figures? A That's correct.

Q But you would also admit that you
are out of mainstream of middle America thinking

with regard to--

2o

MR. BISGAIER: Out of the main=.

stream of--

Q :;housing densities?
A I'm not sure. Assuming I understand what
you are saying; which is highly debatable; I'm
not sure., I strongly suspect that given the
fact that a smaller and smaller percentage of
people can afford the kind of housing that's
};in communities such as the Morris County
xi s, that it's them that are out of the main;
rather than I.
Q But you cannot tell us how much anj
of these exclusionary tools adds to the cost of
housing; correct? Other than the excessive

minimum square footage,
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;\f“ﬁ q;i’;.‘)tate and the mere imposition of building

standards would be appropriate to see that uses
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A Not in dollar amounts, that's correct,

Q As a housing consultant, would you

code restrictions as an advisable step toward the
creation of a larger stock of low and moderate

income housing? A It's a diffi-
cult question, I think zoning certainly has some
very serious problems with 1t; not least of which

has been its use by municipalities as ¢~subscitut

e

—t

for planning rather than as a supplememt to p1&n~
ning, And similarly, there's the examggegof
communities such as Houston as well as‘ﬁany othe:
less prominent communities that thrive without
zoning,

I think that 1f one were to establish;Q
rather to abolish zoning codes; I don't think
building codes in themselves would be an adeduate
pltute, I think certain processes of site
eview and subdivision review would still be

ksary., 1 think maintaining certain nuisance

that don't--to see that uses that directly con-
flict in an explicit way inconsistent with health

and safety are not put side by side, On the
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rggulation is conducted through a network of

B \j ;gg Q Do you approve of that as a housing
Acbﬁsultant? A Generally Speaking;
yes,

Q Do you know whether or not the

22

A, Mallach - direct 62

other hand, in Houston for the most part such

f te covenants.,

private easements are more or less restrictive
than the standards that you haveespoused in this
lawsuit? A I think they vary . |

ol '.!L PR

incredibly from one community to the n&kt; ;;ﬁi% 

think typically the easements or covenaznts ﬂeaLu'

A.i-';- b

with continued use of an area that's already been
developed, So that; for example, if you have a
subdivision that's constructed with single-family
homes; there will be a covenant prohibiting the
re-use of those homes, say, for other than
residential or customary home occupation purposes,
a:,ggample; That was not a restriction on the
%fuction of these units, a restriction on the
he subseéuent use of the units,

Q You make the statement in your
report on Page 4; "Within the recreational poten;
tial of individual house lots below three-quarterx

acre to one acre is modest in any event," What
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did you mean by that, Mr, Mallach?

niﬁ?hburban community, that active recreation

§§§ities on the part of older children and

édéiescents in particular as well as adults are
typically not conducted within individual house
lots but are coﬂducted in playgrounds; athletic
areas; streets; school yards, vacant lots and
the like,

Q You would concede that it is desirg

able for children to play on their own?ii&ﬁi?ﬁ#ﬁ

A I think it's acadenmic. Childreﬁfrﬁp 2

play in their own yards; and it's sill;ﬁ O'péédi;
cate a set of zoning ordinances on that; after
they're more than four,

Q Mr. Mallach, on Page 6 of your
report; you indicate that setbacks of even 100
feet from multilfamily developments may not
si ;ficantly increase costs, Explain what you

%by that, A They may or may

It would depend again on the .specific situa-

mfién. The principal cost-increasing feature of
setbacks has to do with the length of infra-
structure extensions to the units themselves,

Under many circumstances, if, for example,
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you have a typical set of systems running along 4

street right- of-way or the edge of the right-of-

in a public street, the longer you set back

street; the more expensive it will be to provide
connections, That is a general practice, And
calculating cost is not a difficult matter once
you know what the extensions are;'what the setQ
back is and so forth,

However, the point here is even where hau
might not apply, by virtue of different Iocatious

of the basic utility lines and such, tha £aet 13=

that it has an effect on the design and’ Iayoﬁ%’"
and the creation of usable housing independent of

the cost,

Q Well, you did not answer my questinn.

How would it be that it would not significantly
increase cost? A I mean if you
Ad aisituation, for example, where, say, in
}'of, say, a sewer system, that instead of

Ing into a public sewer line, the developer

2 ¥ YL

was constructing his own sewage treatment plant,

now, in such a situation obviously he could desig

the location of the plant and the location of the

pipe extensions in such a way that it dealt with

n
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‘-looking into a prlvate--sorry, a public sewer

ZFfof'tfailer parks and mobile home parks from land

A, Mallach - direct 65

the setback requirements and was economical with

kmin such a situation, the cost impact would be

system with the lines running along the street
right;of-way;

Q Is it your contention; Mr, Mallach;
that each of the defendant municipalities has

space which would be suitable for trailez parks?

A Each of the defendant municipaliti_,
according to the D.,C.A, study:;' e

Q No, I am saying according to Mr.;;
Mallach, A Bear with me, Mr,
Mallach has not done an independent analysis of
development of developable land in the municipa-
lities, According to the D.C.A. studies; there
is substantial developable land in each of the
municipalities.

Since to the best of my knowledge, there

for other medium density or medium intensity uses,
it seems a logical conclusion that unless a muni<

cipality can prove otherwise, that such land
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exists,

Q Well; from your vantage point; you

= gﬂé” each of the defendant municipalities

'U}f’;éﬁggid have trailer parks provided in their zon-
: iﬁ;}ardinances?

MR, BISGAIER: 1I should note for
the purposes of your information in the
record there will be a separate expert
witness testifying as to mobile homes,

MR. BERNSTEIN: I appreciate - that,

but I assume he will not be a p;gﬁﬁéfga
AMR; BISGAIER: Why do yodi;;dé§e‘%f
that? e
MR, BERNSTEIN: Well; maybe he will
be, but I would like to see what Mr,
Mallach will have to say about trailers.
I regard him as your most important
witness,
I believe that each municipality--That's
:liment; I guess,
» Q A compliment, yeah,
:A ™ I believe that each municipality should
allow mobile homes,
Q Well; I am talking about trailers,

A No, no, I'm not sure, Here we have a
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question of terminology, where it becomes confus-

1ing,

- The term I use--

MR, BISGAIER: In terms of plain-
tiff's case; we are only;;

MR, BERNSTEIN: Wait; Before you
say that; Mr, Bisgaier; I just want to
hear what Mr, Mallach has to say about hig
definitions first,

A I wasi't going to make a definition. The
term I use is "mobile home;" period; egd 4#0&@;_(

MR; BISGAIER: For your imformation

in terms of the plaintiff's case, the
mobile home parks and the mobile*hom
we are talking about are those consistent
with federal standards under the 1974
Housing and Community Development Act,

We are not talking about trailers or rec
vehicles or the like,

Q You are advocating that each of oux

k ;g ordinances should have a provision permit-

i’s;railer parks or; as you call them, mobile

“‘hagégparks? A No; I did not say
that; either,

Q No? A I said that

each ordinance should permit mobile homes to be
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‘mobile homes in any one-family residential

A, Mallach - direct 68
erected,

o) Well, would you have them erected

Certainly.
Q You see no problem there?
A No.
Q Under your theory then, Mr, Mallacﬁ,

if a town had an exclusive residential zone again

of one acre with expensive homes, you ﬁdﬁ““

AR

no problem in requiring that municipal
permit trailers as a permitted use? |
A I havé no problem with 1it,

Q You would regard the ordinance as
unreasonable if it did not allow trailers in all
one-family residential zones?

A These are not trailers, These are mobile
homes.

Q All right, mobile homes. You would
a zoning ordinance as being unreasonable
e prohibited trailers or as you call them
district? A Well, again unreason¢
able in the sense that I've been using it all

through this lengthy proceeding, yes,
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each of which sits on its own small lot.

A, Mallach - direct 69

Q You would see no justification for

Q Und er your theory, Mr, Mallach,
there would be no need for trailer parks since
you would see trailers or mobile homes as permits:
ted in all one-family residential zones so that
there would be no need to bunch them together?

MR, BISGAIER: Could we go.off the

record for a second. “E:: R

(A discussion is held offvtﬁé ;

record.) L

Q Mr, Mallach, what do you understand
by a trailer park or a mobile home park, excuse
me? A What I understand by a
mobile home park is a development in which a

single owner develops a site to accommodate more

3 one mobile home on it, constructs the inter

ad network, recreational facilities, what-

W

§as well as a series of slabs for mobile hom¢

Then as a general rule, not invariably,
the mobile home park owner then rents these lots

with the slabs on them to families who place a
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mobile home that they own on the slab or pad.

Q Would you regard it as being
”@%tory or obligatory that each of the defen-

"inunidipalities' zoning ordinances provide

B for mobile home parks?

A I think if a municipality amply provides
for small lot zoning in which mobile homes can
be located, that it may not be necessary to
include mobile home parks as well in a zoning

ordinance,

Q As a housing consultant,&é_?

give us a recommended density for mobtyi_;ff“

o

parks? A Densities fot»ﬁéﬁ%t&

home parks typically run in the area of six to

nine units per acre, The individual areas around

the pads run from approximately three to 5,000
square feet,

Q And I assume you regard these

D densities to be reasonable?

Yes,

which’permitted 50-by~-100 one~-family residential
lots, which you apparently espouse--

A I do.

Q --there would be no need to providg

Q Well, if you had a zoning ordinance

14
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a separate ordinance for mobile homes; would

;l_:ion small lots was ample, This is not to
suggest that providing for mobile home . .parks is
not desirable,

Q But it would be redundant if a town
had substantial amounts of acreage zoned for 50-
by-100-foot lots--
(A discussion is held cfﬁgthﬁsifﬂy'

record.) ’
Q  =-to specifically zone fﬁ: ﬁiilerg
parks or mobile home parks at the same'é;néitj?
A Well, it's difficult to say that, 1
would think that an ideal situation where it
would be--where there would be a mobile home park
option, perhaps in such an area or in other areas
where at the same or perhaps somewhat higher
engities, you could have a--you could have the
}e home park developed as a common facility,
;;?hk the reason for that--Somewhat higher
deﬂ;ities are feasible because the mobile home
park layout as a single entity encourages some

economies in space such as common parking areas

rather than individual driveways and the like.
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Q Do you know of any disadvantages

attachéd to mobile homes or mobile home living?

‘ééﬁﬁf 3‘*’“»
= pp ;qu know any disadvantages attached to mobile
¢ &

~ﬁh0l§9 and mobile home living?

A Ags distinct from--

Q One-family homes,

A Of similar size and facility and the like?
Q Right.

A No, no, I do not,

Q Mr, Mallach, do you know v@g;hcr_
mobile homes traditiomally increase or“&v recia
in value over a period of years?

A I believe there's a fairly signiffeant

change taking place during
question of whether mobile
not, I am very much aware

you are going to depose is

recent years in the
homes depreciate or
that the next witness

one of the most know-

ledgeable people in the country on such subjects,

Q Right, but I am interested in your

Mr., Mallach,

ng,
Well, most of my thinking is derived from

famiiiarity with his work,

Q Which is?
A Which is that although historically until

say, about five years ago there was a pattern of

?
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depreciation, that pattern has significantly

,1Léhce that new mobile home units and develop-
:é{not only do not depreciate but in many

cases appreciate,

Q You have not made any studies on
this? A No.
Q And are there any studies that you

are aware of that you can give us the names of

that hold this? A Well, I don't

know the names of specific studies, bu A
the individua; that has done many such
a Mr, Heackei.

Q With regard to the densities that
you proposed today and in the prior depositions
for garden apartments, townhouses and one-family
homes, can you tell us what professional planners
in the State of New Jersey would support your

position on densities?

I have no idea which would or which would

Q Can you tell us what publications
espouse the same densities that you recommended
to us in these depositions?

A The publications that I cited to you last
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week espouse such densities, A recent publica-

__tion I had a chance to look at recently dealing

with multi-family housing and published by the
,,fﬁ?;:nfreligious Coalition for Housing, which is
| #n inter-church organization, in fact, recommends
even higher densities in its guide to church
organizations concerned with housing,
Q Is this subsidized housing?
A Yes,

Q And this is financed by

or the-- A This would:é
ed by F.H,A, or another H,U,D, unit or f :iﬂf
agency. The>F.H.A. and H,U,D, standarE;Jfﬂ;ki*“ﬁ
selves for multi-family housing allow for den-
sities that are significantly higher than the

standards I have recommended here, 1In fact, I
have never seen an official document dealing with

housing densities that recommended lower densitie

Architectural manuals such as, for example
élinceton University Design Workbook, which
t ng a large number of housing prototypes,
recoﬁmends densities as high as 30 to the acre
for walkup development,

Q In suburban areas?

A It doesn't distinguish., So that I am not




- FORM 2046

PENGAD CO.. BAYONNE, N.J. 07002

10

11

12

13

14

15

16

17

18

L yne slanning authority whose name you could not

A. Mallach - direct 75

familiar with any authorities that recommend

¢ dengities,

Q But you have only mentioned to~us

give us, something that was published by the

D.C.A,? You could not give us any planning

authorities? A These are all planniny
authorities,
Q An architectural book is a planning

authority? A This is 8'*!h

Princeton Design Workbook is certainly Iargbly a

planning document at a level of considetaBIe gé?
sophistication and expertise, The D,.C A. and
Kopplemann book that I cited previously is a
standard planning reference, The H.U.,D, Minimum
Property Standards are a standard planning as
well as construction reference,
Q Okay, We are arguing over words,
go on to another area,
Give us your theory on overzoning for low
housing,

MR, BISGAIER: Read that question
back,
Q Give us your theory on the overzon

ing for low income housing,

18

" el
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A Overzoning for low income or for least

were attempting to build, say, 100 townhouses at
ten to the acre and identified a single ten-acre
tract for that housing and one wanted to build

such housing and also have it occupied by low or
moderate income people, there are a wide variety

of things that could take place that wotld make

it either impossible to build on the tﬂi&ttlt alL
impossible to. build least cost housing oa the
tract or unlikely and even if built and even if
least cost, it could still be occupied by people
who are not the population in need.

So that overzoning refers to the process
of zoning more land than is strictly speaking
necessary for the units you hope to achieve in

ppde» to counteract various factors that work

Q Well, how much overzoning would one
dorassuming you determine that a certain town
needed 100 acres of least cost housing at a
certain density? What is the multiple that you

would recommend between need and zoning?
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A Since this is not again something that is

I have suggested

factors involved dictates that the multiples
should be in the order of three to five times,
Q Now, with regard to this overzoning,
Mr, Mallach; there is one thing that troubled me
that maybe you can help me with, Let's assume a
desirable Morris County suburban commugiéjEngh 

as the defendants in this lawsuit were 1??-‘

zone for lots 50-by-100 feet, How couia fﬁ:& ‘¥_
ensure that least cost housing would bébﬁﬁiiE éﬁd
not merely more middle income housing on postage;
size lots? A This is part of the
whale point of overzoning. And one of the argu-
ments that I make, one of the key issues in over?
zoning; indeed is that if the cumulative effect

J;{lusionary zoning and other factors has

'fﬁd a situation whereby there is substantial
fdemand not only for least cost housing but
éi;o for more expensive housing, there is a very
real possibility that the more expensive housing
will drive out the less expensive housing from

the marketplace., So one of the purposes of




- FORM 2048

PENGAD CO.. BAYONNE, N.J. 07002

10

11

12

13

14

15

16

17

18

19

22

23

24

25

. more expensive? Would your principles still be

A, Mallach - direct 79
I want to know numbers you can plug into it,
A_k%@ I suspect it would vary quite widely
mding on the individual municipalities. I
%the range in some communities; it might be
foé;;ﬁle to construct such a unit for a price
that would be somewhat under $40,000, In other
communities, it might be, say, in the high 40's,
The range would be; say, from the high 30‘3 to
the high 40's,

Q The range would be from ;@egbigh k
30's to the high 40's? it

A Yes,

Q | You do not base that on dﬁ?ﬁé;biri:
cal data that you have gathered from Morris County,
but merely from your general knowledge?
A That's correct.

Q Would it make any difference if

the cost of this no-frills house was substantially

- as to overzoning?
Yes,

Q Would it make any difference if you
could not build such a house for $80,000 in thesﬁ
towns? A Of course, you could

build such a house for $80,000, 1It's an academit
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overzoning is to create enough land available at

Q But you see no problem with middle

foot lots? A Not at all,

Q You do not think it would be more
desirable if you built middle income housing on
larger sized lots?

A I think that is a judgment for the middle

income people who are in the market foﬁikauéing
and the people who are building the houﬂing tor?
determine, If the people want to build Small |
lot middle income housing and middle income people
want to buy it, I see nothing pernicious about
that,
Q You have no idea what a thousand-
square~-foot home, no-frills home, would cost on &
.=y flOOQfoot lot in any of the defendant municil
ies? A Well, it would depend
‘; cost of the lot,
. Q Obviously, I am just asking you if
you have any idea of the numbas, not the concept,
We can all figure out if you add the lot  cost

and the building cost, you have got the numbers,
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question,
Q I would submit that your whole

ex ;g;ionary zoning argument is academic, But

some.of the towns you could not build for less

than $80,000 on this 50-by-100;foot lot, would

you still say it would be desirable to overzone
for this type of lot size?

A Yes, I mean clearly the principle still

applies. Now, it's conceivable that ome could

develop a mathematical formula which b@éeg-on* f 

rock bottom cost bf the unit relative gﬁ«;pg
amount of deﬁands that could be met wiiﬁithése:
units, that would dictate that somehow the extent
of overzoning would vary to some degree, But the
principle would certainly remain the same,

Q In your opinion,as a housing con;
sultant, should the town overzone for not just
1 lots which I assume you propose, but also
ﬂlti-families and townhouses as well?

Yes,

Q And trailers, mobile homes, over-
zoning for mobile homes as well?

A Well, I believe we talked about using a

single type of zoning for mobile homes as small
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lots and single-family units,
Q Well, didn't you also want to have

'igl mobile home zoning?

Yes,

Q And you would like to overzone for
that, I assume? A Certainly.,

Q Wouldn't the cumulative effect of

all this have a great potential for diminishing
the value of residential properties in the
community that did this overzoning?

A Not if it was done intelligently

Q You do not feel that théf

be any dangef of diminution of residentis
values if the municipality went about overzoning
in a studious way? A That's correct.
Q And in going about it in a studious
way, where would the municipality put this low
income housing? Would it be interdispersed

g the existing housing? Would it be concen-

low and moderate income housing?
A I think that they should do a serious
planning study, They should first do a serious

fair share analysis to determine what the amount
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of overzoning, the amount of housing that they're
seeking should be, And then they should do a
LI

? le areas are,

And I think you have to bear in mind that
even with overzoning, the total acreage at issue
is relatively modest, relative to the amount of
acres that appears to exist in most of these
municipalities,

Q Well, could you give us some num-

bers? You talk about being modest,
modest if it:; A 8
say hYPothetically a muniéipality had'ﬁV?ii;%§f J
share goal of some 3,000 units of least cost
housing. Now, if you are assuming that that over;

zoning~--Scratch that,

If you are assuming that those units will

=)

be developed at an average density of roughly te:

;e;family houses, some mobile homes, some
fouses and the like, then the total acreage
;L;t;s required to accommodate those units is
300 acres,

So if you overzoned by a factor of three

to five, the total acreage that would be rezoned
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for all of these uses in the municipality would
be between 900 and 1500 acres, Now, in a large
I i;ipality that would not be a substantial

Q Can you tell us-:
A We are talking about something in the
area of one-and-a-half to two square miles,

Q Can you tell us which of the muni;
cipalities that are defendants you feel that this
900 to 1500 acres of low and moderate income

housing would not have a considerable impact?

A I have not done a sgpecific stu&y on ;hat.‘
But since 1and availability is a signifieaut i
factor in the fair share process, clearly the
size of the fair share and -therefore the amount
of land that would be made available would vary
depending on the amount of land that was avail-
able to begin with in the municipality.

Q You would not believe that the
’Eence of substantial amounts of land zoned
;’;ow and moderate income housing in close

proximity to expensive existing one-family homes

«~J

would tend to drive down the price of the latter
A Not necessarily,

Q When you say not necessarily, you
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are saying that you do not think as a general

latter? A We are not talking
about low and moderate income housing here, We
are not saying the only thing that can be built
here is public housing or subsidized housing,
We are talking about land zoned at least cost
standards for multi-family small lot single- o
family and the like, I don't see that it ﬁould
necessarily drive down the price of singla-familv
housing. | |
Q Now, can you point to any examples
where this overzoning that you speak of has workrt
ed and has created low and moderate income hous-
ing? A I'm not familiar with a
municipality in New Jersey at least that has
oplied overzoning in the manner in which the

'5e Court has called for it in the Madison

Q Do you know of any community in
the United States which is overzoned for low and
moderate income housing and, in fact, has had

that result?
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A I suspect there may be., I'm not familiar
-;;%such. In any event, we are talking about

£ cost and not low and moderate income hous-

Q Okay, Are you familiar with any
community in New Jersey that is overzoned for
least cost housing? A I believe I
answered that, No community in New Jersey to my|
knowledge is overzoned for least cost housing in

the manner called for in the Madison diéﬁﬁ 'ﬁ}éé,

Q That you are aware of?
A To my knowledge, yes, T
Q Do you know of any commuﬁify ihrthe

United States that is overzoned for least cost
housing?

MR, BISGAIER: You mean other than
urban areas? You mean developing munici-
palities that Mr, Mallach is familiar witl
Not in the sense--Not explicitly in the
" that the term is used here,

Q So essentially you're hypothecatin
a§ tb the effect on overzoning and cannot give
me an empirical example of where it has worked?
A I think the concept of overzoning is a

concept that has come into being specifically to
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try to remedy the effect created by exclusionary
zoning. For example, all--

Q Wait. That was not my question,

duction to an answer to your question. Of coursp,
it was not your question. You ask your question
and I answer it, It was,6 however,my answer,

Now, the point is that there is abundant
empirical evidence, And one can look at the
production of 236 housing as one example during _
the late '60's and early 1970's to the faet that
the existence of zoning regulations reduced_thg,‘
feasibility of building subsidized housing in
this case and reduces the amount, The number of
such units that were constructed in New Jersey
were significantly less than their proportion of
New Jersey's population, stock housing or any-
thing else relative to the national total, And
rumber of such units that were constructed
burban areas in New Jersey all during the
fod of that program can be virtually counted
on ﬁhe fingers of one hand,

At the same time, throughout large parts
of the South and Southwest where zoning is not

customary, these units were provided in
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considerable numbers in suburban areas. So that

Now, overzoning is a tool that has been
developed and developed recently as a conscious,
explicit approach to counteract these effects,
It is grounded in the economics literature,
which, to the degree that it exists, demonstrate
mathematically that zoning limited amounts of

land for multi-family housing tends to increase

their price, But by virtue of its bei@Agﬁgﬁﬁéf'
tool as such, it does not have an expiggitftfaék
record that can be pointed to, & e

Q Mr, Mallach, you still have not
answered the question, You are only proposing
the concept of overzoning, but cannot give me an|
empirical example of where it worked; can you?
Can you give me an empirical example, yes or no?
I am not proposing. The Madison Court is
’sing the concept of overzoning, 1 am mere-
rying to explain here why, from an economics
éi‘élanning standpoint, they did so and what
that may translate out to in practice,

In answer to the second part of your

question, as I did say very explicitly at the

S
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end of the previous question; the answer is no
for all of the reasons that I cited,

S Q Are you proposing in your report,

;g‘ﬁallach, that two-family homes be construct-

véd on 4,000-square-foot lots with 40 feet of
frontage? A That's correct, We
are talking here about the individual units of
the two-family home be constructed on 4,000
square feet and 40 foot frontage.,

Q Woudd that mean that bopg‘ﬁﬁitq'
together would be on an oversized 8;Odﬁ;pq§éfé;

foot lot with 80 foot of frontage?

A Oversized?

Q By your concept. I am curious,
How much land would both units take up? Would
each unit be on 4,000 square feet giving a total
of 8,000 square feet or would the total be 4,000
square feet? A I don't understand

 §;you mean by my concept of oversized,

Q Mr, Mallach, one of the advantages

,?f%?torneys get is to ask the questions, 1If
v;oﬁ had a two;family home, what would be the tot
lot area that you think would be appropriate?
A Well, 8,000 square feet, of course,

Q And the total frontage?

al
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A Eighty feet,
(The luncheon recess is taken,)
Q Mr, Mallach--
Yes; sir,
Q --we discussed overzoning for leasit
cost housing; correct? A Yes,
Q Industry and commerce are required
in all communities; correct?
A Not necessarily,

Q Okay., Industry and comng:¢¢;5ﬁ§;;,

why do you say not necessarily?
A Because I can imagine there aréi o1
ties that are purely or nearly purely ;éSidean’
tial with minimal nonresidential uses,

Q There is a regional need for
commercial and industrial development; isn't
there? A Overall, yes,

Q And would you say that there is a

9blem in New Jersey today in attracting
_:cient jobs for its inhabitants?
’ I'm not sure the problem is so much in
attracting jobs so much as a much more complicat;
ed one having to do with maintaining existing
jobs in the area, generating growth within the

sectors of the industry that dominate the New
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Jersey economy, Certainly there is a problem

with the level of employment, but it's a very

ylicated problem,
Q Would you favor overzoning for
industry so that we may be able to attract
increasing amounts of industry to New Jersey in
order to cure our unemployment problems and in
order to stem the tide to the Sun Belt?
A New Jersey has overzoned for industry in
innumerable cases, In fact, virtually every
exclusionary zoning decision I'm famifii%?wifh‘
has pointed out in passing that the mg;§ci;é;£ty
in question Qas overzoned for industry.li}ﬁ?‘”
So it seems readily apparent that the
economic problems of New Jersey are a function
of other factors, I'm not sure exactly what thely
are, That's again a complicated matter, But it
doesn't seem to relate to overzoning,
Q Well, are you opposed to overzon-
Aﬂor industry? A Well, again,
a question of degree. 1 believe that to
‘éﬁé degree that there is reason to believe that
there is a demand for industrial land, which is
again what we are talking about with housing, we

will--we are talking about the level of demand
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and the level of need, to the degree that there

i _reason to believe that there is a demand,

{;atwland should be avallable and there should
sy

o o

?@L?iigg;ggg&%ggreasonable margin of overzoning again so

5 that the demand for industrial land can be met,

6 In the case of industrial lands, the overQ
7 zoning margin most likely need be substantially

8 less than for howing or for least cost housing

9 as distinct from housing generally because cer-
10 tain of the factors do not apply, But»within

11 reason, I think overzoning for industry ia appro:
12 priate, The overzoning might be at a f&ctar of
13 two times perhaps the demand, The point is the;
14 kind of overzoning for industry that appears to
15 take place very frequently is along lines of 50
16 times or 100 times rather than two times.

17 Q Is it your concept; Mr, Mallach,

18 that all residential zoning which is not consis-

194 ... .temt with least cost housing is unreasonable
- A Well, in many ways,
? Again, in the sense that it is not particu-

22 1ar1y rationally grounded After all, if a site

23 is zoned for 5,000-square-foot lots, somebody in
24 the market that dictates people are interested in

25 having that sort of housing can certainly come
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along and build 10,000-square-foot lots, half-

e
e

'i larger based on the marketplace,

Q The only rational basis for resi-
dential zoning is to provide least cost housing?
A No, as I understand it; the rational basijs
for residential zoning is to provide for the
health, safety and general welfare of the popula-
tion,

Q And in every instance the maximum

which you find to be acceptable would;ﬁi%}gfn
cost housing? A Wel
there are exceptions, of course, as wéfﬁé
cussed before in terms of the questions of septilc
tanks and so on, But leaving that aside, the
term I used was reasonable,

Now; in terms of rational grounding, therje
is no rational grounding, leaving aside certain
B éalized environmental concerns, for a lot
’ perhaps one acre in one area; two acres in
;er, five acres in still another. Now, as
to ﬁﬁether it's acceptable, which means as to
whether I would tolerate its presence, now, my

reading again of the court decisions are that if

ample land is provided for least cost housing,
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+ #nything the town wants.

A, Mallach - direct 93

then what's left over can be zoned more or less |

And so what the Courts say as it were is

ygﬁhgffl accept, But I nonetheless personally
find no rational grounding for such large lot
zoning.,

Q So that aside from your interpre;
tation of court decisions as a housing consul-
tant, you see no rational reason for residential
zoning having higher standards than thif z¢§q£f:
ed for least cost housing? st
A Again, with the exception of cqif?i_;,;;‘-

specific environmentally--environmentaigge;;i}é;
ments in certain areas, that's correct.

Q Did you do a study in Cranbury
Township for townhouses?

A - Yes,

Q And did you support a proposed
E%,%%ECt for 850 units on a hundred;acre site?
I did a housing market study for such a
3 opment,

Q And did you describe the townhouse
as being in the moderate cost range?

A That is correct.

Q And you stated that the project

s
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.of least cost housing?

Per,

A, Mallach - direct 94

would meet at least some of Cranbury's fair sharxe

That it might, yes,

 ﬂ<?% Q And the multi-family townhouse
éroject was at the density of 8,5 units to the
acre? A Yes,

Q So that there are instances in
which townhouges at a density of less than ten
dwelling units to the acre could support le ast
cost housing? |
A It's possible, As I think onehcan inf;r

from the statement, the units would not neces-

sarily all be least cost or indeed depending on

what the developer built, they would;;none of
them might turn out to be least cost, But it
was at least a reasonable possibility that some
of them could be,

Q But even at a density of ten units

acre, there is no guarantee that any of the
&

will be least cost?
That's correct., That's one of the reason
for overzoning,

Q Right, Now, with regard to your

testimony in the Urban League of Greater New

Brunswick vs. Carteret, et als, did you prepare

]
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.. 4id"mot do a separate study.

in the municipalities in Middlesex County.

have that number, I would say--And this again I

A, Mallach -~ direct 95

studies showing the income range of the popula-
I cited census data on that point, I

Q And I show you what we will mark
as D-5 and ask if yu can identify it.
(Copy of Computer Output marked
D-5 for identific#tion.)
Q Can you identify the document I anm

showing you that has been marked D-5? 53

A This is a copy of the 1970 cens&SJﬁrintif

out tape showing income distribution ef fanilieﬂ

Q And this was prepared by you?
A This was referred to by me,
Q And in the Urban League case, did

you not recommend that each municipality had the
obligation of having the same number of low and
ppderate income families as a percentage of thei
'ffi tion as existed in the entire county?

I wouldn't..say they had an obligation to

was taking a lead from Judge Furman which has
subsequently been confirmed by the Court in

Madison, that such a goal would be a legitimate

r
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goal of a fair share plan and indeed would be a

‘it took the maldistribution of incomes into
L t and moved the community towards relative
parity between the income distribution of the
county or region as the case may be,

Q Now, Morris County is a more wealthy
county than Middlesex County; isn't it?
A That's correct.

Q If you were to do a similur study

for Morris cémmunity, I suspect that eacbﬂemuaty

would have a ‘far smaller burden because the ij?'f
all percentage of low and moderate income "Eami- |
lies in Morris County is smaller; correct?
A Well, it's precisely for that reason that;?
at least in that regard one could not treat
Morris County as a region for fair share purposes,
Q Because it does not have enough
DQr people? A Well, because it
.fly, by virtue of a whole lot of things, not
\ of which I'm sure is exclusionary zoning,
hé;wfar less, far fewer poor people than areas
to which it's economically linked,
Q So you are saying that you cannot

create a fair share region out of affluent
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A This is a letter written by me —-early in

A, Mallach - direct 97
regions? A If the affluent
reglion were geographically isolated to the
iééée that it had no links of significance with
a;#;; less affluent regions, perhaps. But when
;bﬁ iook at northeast New Jersey and you see
Morris County affluence within that context,

it's clearly that it's not a region, 1It's mere-

ly an affluent part of a region,

Q Is Middlesex County isolated?
A No. . |
Q But you took that as a f;g%;ﬁjjvf*
A No, I‘did not, IR
Q | You accepted that as a régiﬁﬁ? ‘“
A As a region, but not necessarily and in;

deed not the best or most appropriate region for
the purpose,

MR. BERNSTEIN: I would like to
have this documént marked for identifica;
tion,

(Letter Report datéd March 16,

‘1977, marked D-6 for identification.)

Q I ask if you can identify what has
been marked as D-6, A Yes,
Q ~ And what 1is it?
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_their litigation in Clinton Township.
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1977 to Round Valley, Incorporated, dealing with

MR, BERNSTEIN: I would like to
have this marked for identification,

(Letter Report datéd March 19,
1979; marked D-7 for identification,)

MR. BERNSTEIN: Three more things
marked for identification, Put them in ?
circle because these have been marked in
other cases and put the date ip;

(Drafé Copy of Musto Co-nitsiqn
Report entitled Planning for Fugﬁga;_,f 
Volume 1; Draft Copy of Musto dﬁgm{édi%;
Report entitled Planning for Future,
Volume 23 and The Housing Crisis in New
Jersey, 1970, marked D-8 through D-10
for identification, respectively.)
Q Okay, 1 ask you if you can iden-
1fy D-8 and D;9.
: These are the two volumes of a draft

t entitled Planning for the Future that I

directed for the County Municipal Government

Study Commission during principally 1975,
Q You were the principal author of

both these documents?
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'.: The Housing Crisis in New Jersey, 1970, of which

| you? A Yes,

A, Mallach - direct 99
A That's correct,

Q And D-107

This is a report publication entitled

I am the principal author and which was prepareq
under my direction at the New Jersey Division of
State and Regional Planning during 1969,

Q Thank you,

Now, to get to D-7, which is your March
19, 1979 report, do you have that in fromt of

Q ~ Mr, Mallach, in the repofifjﬁu
used the concept of a land unit intensitf-;‘;{ﬁ
A Land use intensity,

Q ;-land use intensity, thank you,
which you discussed, Could you give us the con-
cept of L,U.I.? A okay. This

is a very elaborate formula H,U.D, has developed

Lo,

se to evaluate building plans, And, in
{?ce, it represents a way of factoring in
;ng, unit floor area, certain open space and
r;i:;ing them to the total site area in order to
arrive at a conclusion as to the permissible
density on the site,

Q Now, on Page 5 and 6 of your
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report, you have scales or tables which show

the floor area ratio as contrasted or I shouldn!
contrasted, the floor area ration in concert
‘;the L.U.I,? A I should say
this is not my report, These are pages directly

copied out of the H,U,D, Manual of Acceptable

Practices,
Q Fine,
A So it's their report.
Q I assume you have adoptqaféﬁafb

findings of the H.U.D, report?

A I have,
Q You had adopted the conéépt?‘i““
A I wouldn't say adopted. 1I'm saying what

I have done and the purpose of this memo was to
document the overall consistency between ny
report, which was previously prepared, and the
standards that are used by H.U.D.

Q But don't you accept the H,U.D.
‘S¥hards? Didn't you tell us previously you
Bpted 167 A

W

their standards, the results, It's somewhat

Oh, yes, I accept

different than adopting it I believe,

Q Now, with regard to the L,U.I.'s-%

A Yes.

t
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- found to be reasonable for garden apartments and

2 7 rowhiiouses? A, H.F.A,?
LY r Q H,U,D., I am sorry about that,
A | H.U.D., they allow for a range, of course,

25 units to the acre, about 21 or 22 units to

A, Mallach ~ direct 101

Q --what are the numbers that H.F;A;

And, for example, if you turn to Page 8 of the
excerét, it would say there, for example, that
a two-story garden apartment can be acceptable
to H.U,D. at a land use intensity ratio of 3.9
to 5,0, When you then turn to Page 12 and if
you take, for example, a typical apartmlnt unit

size for garden apartments--

Now, in the example I gave, I bélzé;énff
used an average unit of 750 square feet, Now,
in that case; you take 750, which in this case
is halfway between 700 and 800 in this scale,
and you would find that the minimum of 3,9 is
slightly below the scale, It would correspond
omewheres between 9 and 10 units to the acre,
is the minimum acceptable level and maximum

h;;O would lie somewheres in the area of 20 to
i

the acre, which is the maximum,
Q What was the minimum figure? I am

sorry. I missed it,
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.’;:'s not quite on the scale, but say just below

A, Mallach - direct 102

A Roughly somewheres between nine and ten.

Q So H.U.D. would accept less than
ten units to the acre, marginally lesé, for a
750;square-foot apartment unit?

A | Or up to 22 or 23 per acre, This is for
two~story garden apartments.

Q Two-story. Now, before you go on,

can you give me the acceptable range ﬁdﬁﬂﬁ%ﬁ%ﬁ@

for a thousand;square;foot apartment @g&ﬂ
assuming that each unit was going to bé:t
sand square feet? -
A If you were building a twolstory apart;
ment for a thousand square feet; with the
average unit of a thousand square feet, the
bottom again does not appear on this scale, but
it would be somewheres in the area of seven and
top would be 15,

Q So that the prime variables as
g’as H.U, D, is concerned, maybe the prime
variable, is the size of the apartment unit?

A That's the significant thing, yes,
because basically these things are triggered by

floor area ratio,
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A‘on ?age 12, that applies to two-story apartments-

} {1 &slume or three? A Two or three-
story.

Q Two or three for the chart on top

of Page 127 A You use a different

A, Mallach - direct 103

Q Now, is there any chart that you

range for three-story buildings,
Q Well, is the chart on top of Page

12 of D-7 specifically geared to two-s%oxy

apartments? A No, no, 1
to any;-You see, you go back to Page &
Now, there they have land use‘intensit;?ranges%
for two, three and four-story apartments, all
walkup apartments; all of which apply to this
table,

Q I understand,
A So you go back to the same table, but yoy
). 2 different range. So, for example, if you
Iaiﬁg a three;story apartment and you have
‘_;ame thousand?square;foot standard apartment
in4it, your range would be from 14 to 30 units
to the acre,

Q You are looking at the L,U,I,'

between 4.9 and 6,0?
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The purpose of the very wide range is because

?
}égaof which not all is, of course, least cost,
;Qg' Q They also would have to apply to

a very wide range of areas 1 assume?

A That's correct, too,
Q These standards are the same for
urban and rural areas? A Yes,
Q Now, would you explain to us the

reduction in the area for steep slopesﬁthdtéwe'-

see on Page 27

A This is a formula that reduces‘§&é§i;§%;t
of land use that is factored into thegﬁotal |
site area for steep 310pes; so that:;The point
is that you only take out steep slope areas, in
this case areas with slopes over 20 percent,
You take off one percent of the land area of the

site for every percent over 20 percent in the

And the example, of course, shows this,

;; u have--In this case, it's a 45,000-square/

foot site., And 26,250: square feet have a 30 per:
cent slope, You multiply that 26,250 square
feet by 30 percent to get 7875, which you

subtract from the 45,000 to give you a net site
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A That's correct.

Q So that all types of walkup aparts

ib would be covered by the chart on the top

.ofiPage 127 A That's correct,

Q Now, with regard to elevator
buildings, all of those parameters would be
taken care of by the chart on the bottom of Page
12 in D:7? A That's correct,

Q Now, with regard to one-family

homes and townhouses, is that chart o
A That's correct,

Q .- Now, let us assume we are ;;ékiné
-for a two-story townhouse with each unit h;;ing
a thousand square feet,
A Okay, The land use intensity range is
3.7 to 4,8, 3,7 would be at seven units to the
acre., 4.8 would be at 15 units to the acre.

Q And let's assume that our town-

le. A Then your 3.7 would
Just under six. Let's say about 5.8 or 5.7.
And your 4.8 land use intensity would be at 12,

Q I assume that you accept these
figures as ing reasonable figures?

A I think they're reasonable in context,
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~ use intensity table,

A, Mallach - direct 10§

area which you then use to factor on your land

In other words, this only applies where
wen percent of the site area has a slope of
‘more than--rather 20 percent or more, It's a
way of factoring in an adjustment for that,

Q Would you consider a site having
more than a ten percent slope as being desirable
for least cost housing?
A Quite possibly.

Q Do you feel that it is

to assume that anything up to, but not~£u¢1adins
20 percent should be included as total developj
able area without any diminution in the density?
A I think it's not unreasonable., I think
there is obviously a certain judgment call here
as elsewhere as to whether the figure should be
15 or 18 or 20 or whatever, but this is within 3
lausible range.
Q Are the standards that we see that
. has set up that you have illustrated in
D-7 for subsidized housing?

A Subsidized and unsubsidized,

Q Well, can you give us examples of

unsubsidized housing where H.U.D. would control
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anything? A H.U.D. is responsib#e
,?r £0r providing mortgage insurance as well as in |

'finyjcases direct mortgage lending for a variety

?ffﬁnsubsidized housing programs, single-familyﬁ
5 | multi-family,
6 Q The standards you have given us
7 apply to H.U.D.'s insurance programs? I guess
8 through the F.H.A. would that be?
9 A That's right, yes.
10 Q As well as their subsidaénfﬁlg;9} 
11 grams? A Yes. . T
12 Q ~ How would we know at whé
13 they would permit their mortgage insuggﬁcgﬁé;?*
14 play and at what range they would agree to a
15 subsidized project?
16 A They don't distinguish,
17 Q And aren't the ranges that are
18 given here the ranges that they regard the most
. pefficient for good utilization of property?

They consider this the full range, yes,

i Q Giving the minimum and the maximun
22 7;;5ﬁdards? A That's correct,
23 It provides a great deal of flexibility, of
24 course, because of the amount of non;least cost

25 housing they do provide mortgage insurance for.




- FORM 2046

PENGAD CO.. BAVONNE, N.4s. 07002

10

11

12

13

14

15

16

17

18

19

21,

22

23

24

25

of good land development?
ff> L¥Ef~ From a practical standpoint, when subsi-

@jlgﬁizgg--A subsidized application will be expected|

by the private market would tend to be'coward

{_A " Generally speaking, yes.

A, Mallach - direct 108

Q But they regard this as the range

by H.U.D, to be closer to the maximum of this

range than the minimum of this range unless therxe

are exceptional features because of the cost
factors,

Q I assume that housing that's built

the minimum rather than the maximum end of the
range? A In practice, the

private market, conventional or non- least cost '

housing, under H,U.D. mortgage insurance is like

ly to lean somewhat towards the lower side and
the subsidized housing towards the higher side,
Q You would regard all of the ranges

mentioned in D-7 to be reasonable?

Q Is there any that you can point tg
you would regard as being unreasonable?
A | I believe that the three and four-story

walkup apartments may go up a little on the high

side for what the standards that I would consider

reasonable, I think particularly in terms of the

A1 d




- FORM 2046

PENGAD CO.. DAYONNE, N.J. 0002

10

11

12

13

14

15

16

17

18

A, Mallach - direct 109

amount of parking that may be required., I think

some of these may be assumed that the parking

l_ﬁSYfie provided in a deck or underground or some

Q Any other standards that you would
regard as unreasonable that are in D-77?
A No.
(A recess is taken,)
MR. BERNSTEIN: That terminates my
questions on behalf of the Commop.Defense

Committee,

* * *

23

24

25
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