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ALAN MALLACH, previously sworn.
_ggypxn CROSS~-EXAMINATION BY MR. BUZAK:

Mr. Mallach, we had ended last time

@

x

iﬁé;about the various income levels of low and

moderate income and the various factors which would
produce, your term, least--cost housing, or the Court's
term least -cost housing. I want to start basically
where we picked up with a quotation from‘the Madison
case, which I am sure you are very, very familiar with.

And it states, and I do not portend to“aay that

B “"’*i‘

this is an exact quotation, but words to the‘iifect,'A

the governing body must adjust its zoning requiéﬁb
as to render possible and feasible the leastwﬁséi %%uéiﬁq
consistent with minimum standards of health and safety
which private industry will undertake in an amount and
in amounts sufficient to satisfy the deficit and the

hypothesized fair share that was taken from 72 N.J. at

512, the Madison case.

4 am curious with respect to the words private
And I ask you whether the standards that you

forth in your report--Do we have this report

RS s
marked? A Yes, it's been

marked.
Q --if the standards you set forth in your

report are those not only that are minimum standards of
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MORRIS TOWNSHIP MUNICIPAL BUILDING, Morris Township,

J!QQQVJeggéy. on Thursday, May 3, 1979, commencing at
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:_ﬁggﬁggrmore, are those which private industry will under

A. Mallach - cross 3

health and safety which you allege that they are, but

_ x.&z produce housing?
FAEvbelieve so. Clearly this has never been given
a fair test perhaps because since ordinance provisions
have typically been far more restrictive, obviously
industry builds to the standards that they can. The
belief is in two parts.

First off, I do believe that private industry

will build at or very near the standards that ¥ am
it

recommending here if the opportunity is proviq‘
you, I'm not saying that all of the units that:won
built in such zoﬁes would be built to such standards.
Indeed, that's part of the rationale for overzoning.
But certainly a substantial number would be.

And secondly, in any event, it's not within the
purview of the municipality to preclude the opportunity
to do so.

Well, okay. I understand that. But are
g then that in a hypothetical were there no
rdinance at all, which is not a position that is
g;t;li; contrary to your position in some cases--Let me
start with that. Is that correct?

MR. BUCHSBAUM: Wait a second. Do you

understand the question?
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A. Mallach - cross 4
THE WITNESS: I am not entirely sure what

_.the question is.

MR. BUCHSBAUM: Is the question do you
pelieve in zoning or not?

| MR, BUZAK: I am sorry. ILet me start
again because I got into two questions.

Q One is if I read the depositions correctly)
and these are the_.three days of depositions that were
taken by Mr. Burnstein for the Common Defense, I read
that conceptually, anyway, you had no problemiyigpfggt
having any zoning ordinance whatsoever and, in?g%;ﬁét;ﬁ

having either the market dictate that which isf .6rﬁ

in the alternative private covenants to 1imif;to*soﬁé |
extent the type of development in a particular area?

A I should stress that when I said that one could
do without zoning as, for example, the City of Houston
does with reasonable success, that that is not the same
as one can do without planning controls such as sub~
::egulations. reasonable site plan review

and so forth. It's arguable also that there are
ces where zoning is an appropriate technique.
Ibthink there are some fundamental, both con-
ceptual and practical, problems with zoning as a way of

planning for rational development of a community. But it

has its uses.
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- separation of uses that is inherent in zoning is con-

A. Mallach - cross 5
Q Can you tell me specifically what are the
,’with zoning as a planning tool?
ﬁell, I think the principal problem, of course,
fwfgatEin its clear form what zoning is is the separatipn
of uses. As I'm sure you are familiar, the original
zoning ordinancestypically separated the uses in very
gross terms, industrial, commercial, residential. Then
gradually theybecame more and more fine in the sense of
making fine distinctions, different multi-family versus

single~family, large lot single-family versus medium lot|

single~family and so on and so forth. :Lt’;”
Now, the key problem is that in the fifal analysi
most serious planners and students of communityfdevéldp&

ment, community life, do not believe that the rigid

ducive to a community that meets the needs best of its
inhabitants. The typical example would be the fact that
in a comunity that has grown up as a result of modern
it is almost invariably necessary for people to
cars to achieve the most simple shopping

. That sort of thing is hardly conducive either

Y

to a good quality of life or, for that matter, to energy
conservation. And that's just one simple example.
And, in fact, the whole concept of P.,U.D. has

been brought into the planning vocabulary as a way of
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A. Mallach - cross 6
trying to achieve unzoning within zoning, if you follow.
Q If that is a question, yes, I follow.

And I understand what you are saying.

. “

Ho&éver, is it not true, let's take the P.U.D., which
would be the mix of residential, commercial, industrial,
in effect all types of uses, is it not true that those
people, too, to perform the minimum tasks in shopping,
food buying, whatever, would still have to use their
automobiles? A Not negesparily|

If you look, for example, at areas that werefa%ﬂyléped §f

in most parts of American cities over suburbs. ‘AR the
like, say during'the 1920's which were typicaiiy davéioped
without zoning, and you think of, say, the inner suburbs
of north Jersey, you very often find a pattern where you
might have single-family houses along é street. The
corner building might be a commercial building with
stores on the first floor and apartments above. You
wouldkggve apartments interspersed with the single~family

You would have houses on different lot widths

Q Well, I do not mean to interrupt you.
When you say the inner suburbs, can you give me some
examples I mean in terms of municipalitiegs? I guess in

terms of municipalities. Are you talking about, say,
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A. Mallach - cross 7

Hudson County municipalities, Hudson County, Bergen
}gggngy‘gunicipalities such as Bogota, Maywood, Rochelle
W A It would in-
wilﬂémy of those certainly. I guess the ones that
were in my mind were typically the ones in southern
Bergen County, places like Rutherford, Lyndhurst and
the like; also in Essex County. I guess some of the
parts--I guess a lot of parts of the Oranges, Maplewood.

Q You are saying those communities grew up

without zoning? A A grea f¢§gl

of those communities grew up either without
very generalized_zoning.

Q ' You are familiar I assume with the hew
town concept, a place ilike.the older new towns, Green
Belt, Maryland, and the newer new towns such as
Columbia and Reston? You are familiar with those areas?
A Yes.

Q Now, do they not on a little bit larger

roduce the same P.U.D, that you are talking about
i g ordinance of a particular municipality?

b a large degree, yes. I think the original
partj;fﬂﬁeston or that part known as Lake Ann Village,
which was developed under the original concept for that
community, really typifies the kind of model planned

development in this regard in terms of intermingling,
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A. Mallach - cross 8
you know, recreational facilities, commercial facilities)
residential facilities around a lakefront.

&% What happened to that first section in

» Do you know? In terms of its condition at this

point in time? A It's superb.
Q What happened with the remainder of the

development in Reston in terms of the original céncept?
A Well, that is a very long and very complicated

story which~=

Q I am somewhat familiar with theiy

I do not want you to go into all the details li[gé,f‘.“
i

I can ask you a specific question. Was the é
changed due amoné other things to financial égngidhfﬁtiﬁns?
A It was changed almost entirely because of one
particular financial issue, namely cash flow, which is
the key problem with large-scale planned developments
everywheres.

Q Okay. Now, this was, though, a much
section thanh the entire planned Reston as it
imately be built?
at's correct.

Q All right. And yet right at the beginning
they had a financial problem?
A Wéll, that's the worst time, the beginning.

Q I understand that. I understand that.
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. clear that there is no way barring divine intervention

A. Mallach - cross 9
But is that not going to happen in a P.U.D. in Morris

a It depends. I

 w¥g£he local situation.

Part of the problem with Reston--aAnd, in fact,
Reston is very often misunderstood in terms of the
financial implications or problems of it. Reston was
building vastly further out from what was at the time
sort of the perimeter of suburban development in

Washington. It had abominable access.

In fact, it's ironic. One of the assum

that the developer Ben Simon made when he did- Ehat

that the Dulles Airport Highway, which was gd%ﬁé“to 5;

built, would be almost right up against his property

line, was going to provide access to Washington for his

development. And when the F.,A.A. decided that there

would be no access from intermediate points to Washington

on that highway, he was crushed because that meant there
d_be no even reasonably high-speed access or oppor-

or high~speed public transportation into

and the inner ring.

fhe second thing Reston had is if you loock at the

terms of the financing that Simon accepted, it's quite

that things could have succeeded financially. He
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v ~ground jin the hope that after he demonstrated what a

0il, would agree to refinance on more reasonable terms.

A. Mallach - cross 10

accepted ruinous terms in order to get the thing off the

success it was, his two principal creditors,

paye the John Hancock Insurance Company and Gulf

Needless to say, they didn't. Instead they foreclosed.
But the point is there are a lot of extreme

situations. Now, if you loock at a Morris County community,

if you have a site that has good access and particularly

given the incredibly strong pent-up housing dqmand in +

you could have a‘viable P.U.D.

Q But don't you have the same problem in
terms of financing? You have pointed out that the
problem with Reston, the main problem,was the financing,
the acceptance of what you termed as abominable terms of
this financing. Is that not going to be the same

* »

situgtion here in Morris County?
?t if people think you have a really marketable
-on. The reason Simon got such bad terms is
becaﬁgeﬁthere was a great deal of skepticism about his
marketability. It's just like if you have a sound

proposition, you can get a bank loan at reasonable terms

If its not so sound, you can go to a finance company and
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A. Mallach - cross 11
get worse terms. If it's still less sound than that,
,yiiekup going to a loan shark.

%go, in other words, the more solid the proposition
’f7gi;§ﬁmticular the faster you will be able to turn
over your units, the more likely you are to get reasonable
terms. If you can demonstrate, for example, that you
could market, say, a 3,000-unit P.,U.D., in five years,
which is quite possible I think in this area, then you
could get more reasonable terms.

I'm not suggesting it's going to be a qgge thing

because the cash flow is going to be a prdb1a§~£n any

large~-scale development.

Q What is the municipality or wha£ can a
municipality do to avoid or help the developer avoid the
financing problem?

A Well, the crux of the financing problem is based
on the fact thatto build a P,U.D. a developer has to

invest a great deal of money in. infrastructure before

the rental of apartments. So theoretically if
,fality wanted to encourage P.U.D. development,
one tﬂing they could do, it would be on a selective
basis, is to underwrite or frontend perhaps some of the
infrastructure costs.

One possibility might be~-And I think exactly how
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A. Mallach - cross 12
you do this might be tricky, but I suspect it could be
r@@g$gg%§ut--is given the fact that a municipality is
. tion to borrow from the tax exempt market for

..£08ts8 and a developer is not, whether there

B

ki
e S

';;uldlﬁz any possibility of using that financing as a
meahs of getting--paying less interest for the frontend
costs of the development.

Q So you are advocating that the municipalit:
issue tax exempt bonds and use that money to help

finance for the developer or a developer? s

a I'm not ready to advocate that. I'm sugy
this as an area that could be explored in reiz
your guestion. | SR
Q Well, okay. It is in response to my

question, but it is in response to a problem that you
pointed out that eéxists with respect to the construction
of P.,U.D.'s. A Yeah, but my
feeling is, I guess, it is a problem with regard to the
gons;xuction of P.U.D.'s, particularly very large-scale
not entirely convinced that that is such a
licy goal, if you will, that, you know, it's
J‘ecessarf for the municipality to step in. Certainly in
terms of the least-cost housing issue, there is at least

as much possibility, if not more so, of the units being

provided through a number of more modest developments
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perhaps, in addition, to meet the hypotheticized fair

A. Mallach - cross 13
taking place independently than through a smaller number
, -axge P.U.D.'s.

4 All right. So you are saying then that in

. meet the standards of least -cost housing and

share, one does not need to zone for or permit within
its zoning ordinances P,U.D,‘'s?
A That's correct.

Q Getting back to the question of private

industry and the demand in the market which private.*

industry is to meet, are you aware of any st 9
have been done to_determine what that market
the demand is, in terms of unit size? Let's}g‘ bgfh&£ f*
one first of all. In terms of unit size, that is, what
are people looking for in a townhouse, and let's take
that one, with respect to size?

A Well, there are a lot of studies that have been
done. They vary. And, of course, it depends on which
you are talking about. I notice you have an

1d Institute study there.

Right. A And the Urban
Land Institute certainly does quite a bit of work in this

area.

Q All right. Now, but do you know from youri

self and from the Urban Land Institute or other studies
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A. Mallach -~ cross 14

the demand in terms of unit size, let's say, for a town-

house? A Well, demand is
:’-" TR, p

o e

f&bstract notion. Demand is demand of a certain

Q Fine. A Now, that may
not be a least-cost housing market.

Q Okay. You are saying then that those who
would occupy least-.cost housing units do not, in effect,
constitute a population that would affect the demand for

certain communities? A

townhouses, the demand of people at the upperien&h“bf”“
the income range are likely to be more compelling to a
developer than those at the lower ends. So, in other
words, the demand that may be reflected in the studies
would not necessarily be the demand that might exist for
least -cost units.

But do you feel that there is a market
For least -cost units?

;rtainly.

6‘ Okay. Are you familiar with the study made
by Mary Brooks entitled Lower Income Housing, the Planne¥s
Response, The American Society of Planning Officials,

Monograph, July and August 19722
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 not characteristically make an economic demand for

A. Mallach - cross 15

A I know of it, but I'm not sure I've ever looked

I am reading from a section. It is Page 5
ograph I referred to. I do not know if you
want to mark it. You can mark it if you like as P-1 or
D-1. A There have heen
a number of things marked.

MR. BUCHSBAUM: Maybe DK-1.

(Lower Income Housing: The Planner's

#dport thal

Response, marked DK-1 for identificationm.)

Q I am reading from Page 5 of the:

has been marked DK—l, Lower Income Housing: _
Response, by Mary Brooks. Page 5 in the fouffgipafﬁiy‘
graph‘reada as follows: "“Secondly, there are important
distinctions between lower income housing and other
residential land uses. Most residential subdivisions

or communities are built in anticipation of a market for

a particular housing type. Lower income families do

T,

¥Alternative criteria must be used to further
influen;e the timing and location of lower income
housing development. The need is often termed a *non-
effective® or a 'social' need because these families

cannot compete econdmically in the housing market given

L 42

b s
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A. Mallach -~ cross ‘ 16
present subsidy programs."®

My point, Mr. Mallach, is that if Madison was
f;with the provision of least- cost housing which
g%ndustry will undertake, is it not true that
if ﬁelﬁse that standard in assuming that I have properly!'
interpreted and read from Madison, isn't that true,
that private industry, since there is not the market
demand, economic market demand by lower income people,
will not build that type of housing?

A There is a definitional question here._g@g}}«-tk

read what you quoted--

Q Okay. And I recognize that, yqnf
. “ - 3

am quoting from a Monograph that is approximately 67

pages long-—- A Right.
Q --and from one paragraph of it.
A Right.
Q So I recognize that.
A Right. But what I assume Mary Brooks is referring

pgsentially subsidized housing. And in particular
uilt under the Federal subsidy programs which,
g?cussed I believe at the last deposition,
certainiy is oriented towards a population generally
earning less than that who could afford any kind of
housing without subsidy.

Now, clearly the private industry is not going
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A. Mallach - cross ‘ 17
to build in the absence of subsidies housing for low
,inco@e or I suspect lower income, in Mary's phrase,

o I think the least--cost demand is somewheres

.
n_the admittedly non-effective demand of low

AF

‘EQQQme people for housing and the clearly effective de-
mand of upper income people for housing.

Q Okay. And let me stick with that for a
second. In terms of the quality of the units that are
going to be built, the Madison case, Justice Conford or

presiding or acting Justice Conford was very, .

that he did not want his ruling in Madison to b#.

interpreted to mean that low quality housing, liéasing '

which would as he termed it I believe create slums in

the suburbs, would be built. That was not his intention|

The lower income people do not affect the demand.
The higher people at the other end of the scale, the
highest income people, clearly affect the démand: that
if you are going to have housing built in between, that
it is ing to have to be housing in terms of cost that
meet the quality standards that the higher one

to meet? A Quality not

in my judgment or as I read the least -cost language of
Madison would not be less sound in terms of traditional

standards of quality than a more expensive house. It

clear|

in the literal sense. I mean a house that would be built

o
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A. Mallach -~ cross 18

would have a roof that does not leak. It would have

j; shut. In other words, in terms of all of those

AR

ERCREE Y S
standards it would be good quality housing. The

difference—--
Q Now-- A Sorry.
Q Go ahead. A The difference

would be in the standards of space, land consumption

and the like that are dealt with in my report as well as

in the court decisions.

Q When you speak in terms of the'ﬁ“”;
the unit under yéur concept that will be built &b Feast-
cost will vary only so to speak in size or amenities
as you I believe point out, that in effect you will have
windows that open and you will have level floors and
such, is that not, again in order to come up to the
standard of least cost housing, the condition of that

when it is new?

And not when it is five years. old?
A \well, the condition of a dwelling when it's five
years old is a function in part of its condition when

new and a function in part of its maintenance over the

five-year period.
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A. Mallach -~ cross : 19

Q Which gets to the next point. Are vou
igmiﬁ%;§‘with any studies that have been done concerning

e € ;htion of low and moderate income housing? Let's

low income housing for the time being which
Qﬁsnbuilt new—- A All houses are
built new.

Q At some point in time that is true. Let
me rephrase that then.

Low income housing that was built specifically

for that purpose, either subsidized or unsubsidiz

units, either in an inner city or in the subul
you familiar with any studies that have shownrthe,
condition of such dwellings from the beginning'aﬁd'ﬁhén“;
let's say five years later and then the results of that
study?
MR. BUCHSBAUM: I am just not clear on
something. Are you asking now about least -cost
housing or subsidized housing? Because your
;:estions as to the new unit and the five-year-
"'ﬁd unit have been with respect to least -cost
1-\sing.

MR, BUZAK: Okay. Right now since least-
cost housing is a fairly new concept, I suppose I
am speaking about low income housing or what was

understood to be low income housing that had been
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A. Mallach - cross 20
built previously specifically for low income
qusing, i.e., low income housing developments.
'ékay?i Either in Newark, outside of the inner
‘,.jgities, in other states perhaps. My point is the
condition of what has been termed, for lack of
a better phrase, I call it a low income unit,
after a period of time.
A I'm not familiar with any studies that have been
done specifically on that point. I'm familiar with a

lot of I guess information generally around t@g;j%igge.?

Q Okay. And what does that info
A The information shows that the range dﬁ!iﬁuﬁﬁé&iﬁé 
is literally enormous; well, that over a timeﬁﬁén? sudhﬁ:
developments continue to be attractive, sound, livable
communities and some do not.

Q Are you familiar with any studies that
show, in fact, as compared to lower density-type housing
that the condition of the units over--and I take a five-

:g_od as just a number--are, in fact, worse,
f:*ally worse than of a lower density unit which
firected to lower income families?

Auxw ﬁot as a general case. I think there is one
specific point on that where there is some evidence that
there are particular problems associated with high-rise,

very large scale, and here we're talking about typically
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oocun éﬁ by large families with children where you do

A. Mallach - cross 21

of 100 families per acre or more, developments that have

5§f§;£dence that there are problems of maintenance,
éaféty, living conditions and the like. With that
exception I'm not familiar with any such studies.

Q Okay. Would you know why a high-rise with
density'of 100 units to an acre or typically as you
stated would result in any different use of that unit

than if that same unit were put on five unitas:

in terms of condition?
A Well, the problems are not with the iﬁf
dwelling units iﬁ those buildings. In fact,:u
the individual dwelling units in public housing projects)
even including massive high-rise developments in such
places as New York City and the like, are well maintained
by their occupants.

Q I do not mean to interrupt you in the
middle of what you are saying, but do you have any
or éempirical evidence or whatever to confirm
ihave just said concerning the individual unit
conditioh of lower income housing?
A I believe there have been studies, studies that
have dealt with problems in what you might call public

or intermediate spaces in these developments, have
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A. Mallach - cross 22

characterized or contrasted those problems with basic

ie there is material in Newman's book entitled
v e Space on this point.

Q Are you familiar with any studies that
have been done in conjunction with urban renewal projects,
solely urban residential, urban renewal or combined
commercial and industry, urban renewal projects that
were built in terms of the housing that was built and

the condition of that housing after a period dfftiﬁiagf ;

A I'm not familiar with any offhand.

Q Getting back for another’moment o't
demand, you had pointed out earlier that I hé&é hﬁﬁ?éix
had a study from the Urban Land Institute entitled
Townhouses and Condominiums: Residents' Likes and
Dislikes.

MR, BUZAK: I would like to have that
marked.
(Townhouses and Condominiums: Residents®
vikes aﬁd Dislikes marked DK-2 for identification|)
Mr. Mallach, I refer now to DK-2, which
is the tudy Townhouses and Condominiums: Residents®
Likes and Dislikes by Dr. Carl Norcross. Well, are you

familiar with the study at all?

A I'm aware of it. I believe I°ve locked at it,
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A. Mallach - cross 23
but I'm not familiar with its findings at present.

Okay. Very briefly it was an opinion poll
Dr. Norcross which was initially sent out in

& questionnaire basis to those owners of town-

you have stated that a minimum of ten units per acre I
believe is to you absolute? I am not sure if the term
is minimum or maximum now, but to you it is the lowest
density that could be supported to reflect high density,
if that makes any sense? It is the lowest dangitggtﬁgt

you would accept in terms of providing least :gast '

housing perhaps is a better way to express it?
A Yes. | |
Q Okay. Now, in terms of the study, and I
am referring now to Page 38, and it is the third para-
graph, it reads as follows: "An official who does visit
completed projects is City Planner Richard Quivey of
San Diego. He says, 'I would like to see townhouse
Q;ti%g held to six or seven-dwelling units per acre,

t is definitely crowded, with six or seven

At one project density is 12 and that is too high. It
would be turned down now.'" That is the end of the quote
from Richard Quivey.

The paragraph continues "President Harold Starkey,

Ad enough distances between buildings be maintained.
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A. Mallach -~ cross 24
Jr. of San Diego's First Federal Savings and Loan agrees|

This is from Mr., Starkey. "'Densities should be lower,
Y
ey

“'1y on some low-priced developments around here.'

: }&Mﬂihe study of Dr. Norcross goes on in that same
sectioﬁ, this is Page 38, to indicate that in his
opinion density is a basic factor in long-term value
and that owners attempting to resell their units that
have been 12 or more to the acre have a difficult time
doing so.

Now, again recognizing, Mr. Mallach,
pulling this out of one page of a again lengééy @§§a§£ .

and as a result of a poll, is that not contr &i;tmﬁi‘"ﬁf,

you are setting forth in your own report in tefﬁs7éﬂ§ﬁ*’
densities? Let's take that one.

MR, BUCHSBAUM: Just before you answer the
question, is Mr. Quivey's expertise qualifications
set forth anywhere or President Starkey's?

MR, BUZAK: No, only in terms of I believe
'&uivey is a dity planner and Starkey is the
:
esident of a savings and loan association.

MR. BUCHSBAUM: So we know nothing more
{ébout their qualifications than stated here?

MR. BUZAK: No, I do not know any more

about them and I do not think it is stated any-

where in there.

"
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A Well, I think that two are approaching the

A. Mallach -~ cross 25

Q My question then is is not in general the
gmgﬂtpat I have just read concerning densities and
of units or projects contrary to what you

gitted in your own report?

question of density from very drastically different per-
spectives and so the results clearly are different, yes.

Q Okay. But aren't those perspectives one of
private industry looking at the question and the other
one in terms of either public subsidy or need;fc;;

housing? A Priﬁ%ﬁ? i¢é§§;~

A

reflects a very wide spectrum in itself. I mdaé ¢
tainly the concerns of private industry vary #i&el#im"
The concerns of the Urban Land Institute typically
represent what is the most profitable, most attractive
development for the highest income market available.
Certainly if you are trying to build for a higher income
market, you may build for lower densities and build non-
t housing.

think a point that's made later on in the report
udy, DK-2 is important, namely, quote "Although
density means number of units per acre, the density
figure itself is only one of a dozen factors that in-

fluence the sense of density." I think that's also im~

portant to bear in mind.
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...£hat the higher density is required in order to keep a

of housing for a low and moderate income person?

A. Mallach ~ cross 26

Q Okay. A But the fact is

‘T,QOf costs down and enable the units to be least -

Q Okay. But we have been unable to segregate
either by percentage or dollars the amount by which a
higher density keeps costs down?
A That's correct.

Q Now, two things: One is is it your
position then that the Urban Land Institute is!prejudiceg

or biased or directed to middle and higher iﬁqﬁhﬁ%ﬁygg}i

housing and development?
A Well, prejudiced and biased is certainifﬁi'tﬁink'
an excessive formulation. I think their interests lie
principally in that direction.

Q So you are saying then that the statements
regarding density as set forth in this report that I

have read are not applicable at all to the development

% think that's quite possible. Without having
report in its entirety I couldn't say certainly,
but I b;iieve that is quite possible.
Q Do you know of any studies that have been
done either by the Urban Land Institute or others re-

garding the demand of lower or moderate income persons
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A. Mallach - cross 27

income
o

for housing and their likes and dislikes in terms of

igh density or lower densities?

‘I think there's a fair amount of work on lower

:;‘ﬁousing needs or preferences. I think you have

studies such as the Newman study I referred to pre-
viously. There is a great deal of study embodied in a
volume entitled Planning and Design Workbook for
Community Participation or something to that effect
published by Princeton University some years ago.

Q Do you know what those studies qggc;ude_:

in terms of the demand or the likes or disliki@@df ;3§” 

and moderate income persons in terms of hous'j
A The conclusions in general are that with?thé7ﬁ;?
exception of extreme situations such as the high-rise
that I discussed earlier, the density is not so much the
issue as what one might call the configuration of the
units, the manner in which they're laid out on the site,
the manner in which they relate to each other and

tters of that sort.

Sl
So that density is not really a concern of

> It is how the units are constructed in terms of

conflgﬁration? A Laid out.
Q Laid out, all right.
A Laid out would be more appropriate.

Q All right. Now, in terms of laying out,
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A. Mallach - cross 28
are they concerned about the fact that every single unit
let's say, a townhouse development or an apartment
éé&elopment has the same facade on it in terms

tm_g?g%@Quration of the unit?

A I doubt that that would be an issue. I'm not--

Q But you do not know that in terms of a
report? A That's correct.
Q How about in terms of what you termed

zig-zag of a unit back and forth so that you do not

have the flat front facade? Do you know if that is a

concern of theirs? : yﬁﬂ
MR. BUCHSBAUM: In the report dgj 1iEf‘
MR; BUZAK: In the reports tha£5ﬁ£;7““éﬁ:§
Mallach has e¢ited indicating that the concern of
this population is not that a unit has a certain
density or development a certain density, but

configuration of that development.

A To my knowledge that is not involved.

What does configurétion involve in terms
A Configuration
;,lude, for example, whether individual units
“hEQe private space for the unit, private outdoor space
for the household. It might include whether when small
children are playing outdoors they can be seen from the

windows of the dwelling unit. It might include whether
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A. Mallach - cross 29

children can play without the danger of being run over

hytcaﬁg& things of this sort, practical matters.

But it would not include things like zig-
8 you termed it, that is, moving the frontages back

éﬁd forth? A That's correct.

Q And it would not include things like the
lock-alike provisions as you termed them in terms of

zoning ordinances? A ‘That's correct.

That's a standard term, not mine.

Q Okay. I am sorry. And I justiygnﬁ“ﬁq;?“i

e

g

get this clear. And I do not mean to harp onwiﬁ

et I |
that what the report says in terms of configugﬁbion or « |

£y

i)

is that what you are defining configuration 555  £A '
A These are the kinds of things as I just described
them in terms of children play, visual surveillance,
private spaces and the like that are dealt with in these
reports.

Q In terms of you had mentioned earlier, too
density as opposed to actual density, would
> include the amount of open space that is
on a particular site?
AN' Rit would be more directed towards the manner in
which that open space is laid out or used in its relatiox
ship to the buildings. In other words, the amount of

open space pure and simple is probably a function of the




- FORM 2046

07002

PENGAD CO.. BAYONNE, N.J.

10

11

12

13

14

15

16

17

18

22

23

24

25

relas

s ')j_ [ERNE s

A. Mallach - cross 30
density. The way that open space is used, where it is

jve to the buildings, how it's landscaped or laid

]

out: ’ﬁhat would make the sense of open space vary or--

1’&$§y. the sense of density vary while the actual

density in mathematical terms might not.

Q But you do admit that it is also related
to the amount of open space that is there?
A Yes.

Q The obvious being if there is no open

space, there is no way that you can configure:§gq, 4

o

A Well, there's always open space. g
Q Okay. Also in terms of sense oé?daé§¢§i 3,
and use of open épace, is there not a concernfiegégdgngi
recreational areas or availability of recreational areas
for the children as you mentioned?
A The concern on a housing site I'd say that
typically would have a modest number of units would be
for recreation for the very small children. Typically
ion for older children would take place in parks,
nds, school yards and the like.
In terms of recreational facilities for,
;; yoﬁ term it, younger children, what would that be?
Would that be swings and sandboxes and sliding ponds and

wading pools? A Things of that

sort would be possible. It could be just a small tot
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lot, things of a fairly modest nature.

. Q Would they have to be within sight distanc?

g
# 5o
3 units so that the people in the units can look

ﬁ;;z*children out there playing in the tot lots or
playground within the-- A That's desirable,
yes.

Q And it is also I assume desirable to have
just natural open space in terms of trees and grass
which was there before the site was built and remains
there after the development is built on the Siéb?i?ﬂ

nice, but again on each individual housing site

W

we're not dealing here with necessarily P.U.bffé 6%A"
hundreds or thousands of acres, but with more modest
developments—-~it's certainly not a central theme of
each individual housing site.

Q But are you saying then that that does not
have an effect in terms of the sense of density that
in the unit have?
would have an effect on that presumably, yes.

So if the concern of the population that

acre, but the sense of, in effect, how much they are
confined or how dense it actually is in terms of their

senses as opposed to number of units, isn't that a main
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A. Mallach - cross 32

or a significant consideration, to make them feel that

.'say, you point out in your report?

L
; f‘m not sure this is not entirely a very large
;nd réund about red herring. This notion of being con-
fined is really I think a very subjective kind of thing.
And I don't think that the evidence, a couple of docu-
mnents ih the report marked DK~2 notwithstanding, is

particularly strong that people feel confined at densities

of the sorts that I'm discussing in my reportéggagé;L,hw

ticularly if you look at urban environments,d;%
where most peoplerhavetcome from at one time gﬁmi,
You find that typical densities are far highefﬁk
You find, for example, in--As I may have discussed
somewhat previously in the neighborhood I live in
Philadelphia you have typical residential densities,

townhouses of 20 to 25 to the acre. The sense of being

confined in my judgment is not at all present. The

re

livable area.

So I don't know that there is a real problem withs-

if you are developing a development of, say, ten, 12, 15
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A. Mallach - cross 33
units to the acre, whether you are thereby creating some

£ a problem which has to be somehow mitigated

kind,
§f§, measures to create a lower perceived density.

_ ?{ all right. But you do not know that in
'terﬁs of what the demand is? And I use demand in a

very generic sense, recognizing that earlier we talked
about the fact that there is no demand as such for these
units, market demand.

A No, that's not what I said. The area in which

there is no market demand and which market demin

area within the income range where people r
sidies to be houéed. In other words, if he c?ﬁho “bé;
housed without subsidies, then by definition your demand
is not effective in market terms.

However, when we are talking about a population
that can be housed without the subsidies through the
construction of least cost housing, this is demand. It

antial market demand. It is demand that may not

iow by‘virtue of the scarcity of suitably zoned land,
this demand will not be met because the land that is
zoned for townhouses will be priced up. It will be as

is the case in I believe every community in Morris

Ly
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A. Mallach -~ cross 34

County that I've studied saddled with restrictive zoning

:“;;Q?b housing because it's more profitable.
| ﬁut the demand exists there. 1It's just being
artificially constrained.

Q Well, you are also assuming that the con-
struction of least cost housing and the cost of that
least cost housing would, in effect, supply the needs

or meet the needs of the, let's call them, upper, moder-
B ' .; ‘ ‘

ate income persons?

A Yes. 7 4
Q Bué that is a function of the césé?f“g?

A That's correct.
Q But if I understand correctly, we have not

been able to come up with the effect on cost of the
varied as you term them exclusionary and as others term

them exclusionary items in the zoning ordinance?

Not in dollar terms, that's correct.
So it would be $10 or it could be $10,0007?
o not know what it is?
MR. BUCHSBAUM: Is that a correct
rendering of the testimony?
THE WIINESS: No, I believe the testimony

strongly indicated that the costs were quite
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A. Mallach - cross . 35
substantial and that even though the exact
ngllar cost could not be pinned down without a
specific study for a site, certainly the costs
iyhat were being affected by zoning restrictions

were certainly much closer to the higher end of

the range than to the lower one.

Q But you do not want to give me a number?
You are willing to say it is not $10 and you are willing
to say maybe it is as high as $10,000, but you are not

willing to tell me that it is $50 or $75 or $100:or $200p

Mr. Mallach, my concern, I voiced it at the 1;?“&; :
deposition, is th;t this entire concept, and.iéghiggAtﬁi?
was pointed out to some extent in Madison, that tﬁé S
entire concept is not going to result in the construction
of housing which is affordable by anyone other than the
niddle or upper middle income people and, of course,

going higher than that. And that has been generally

accepted, but explained away by saying, well, we have

in%qusﬂﬁnd we have filtering and we have change of
;% and that will produce the housing that is
j@r the population that we are looking for.
uﬁgow, is that it? 1Is that the way that the demands,
and I use that in a general sense.now, the demands of

the population that we are looking at are going to be

met? A I think there
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are two ways. By providing the opportunity for least
Aggst hou51ng you are doing potentlally three things.

?ou are providing housing opportunities for

e

fions whose needs are not being met under present

5 | ooniog restrictions, even though those populations are
6 certainly not low income populations and for the most

7 part, although they will be to some degree, will not be
8 principally moderate income populations. It will be a
9 mix of, say, moderate and middle income people. That's
10 one.

11 Second is, of course, that filtering ﬁiilfigﬁé5y*
12 place. And I belleve we discussed this exte‘;JJ'

13 And my conclusion is that although filtering is cer-

14 tainly imperfect, it is not entirely a matter of ex-

15 plaining away, but there is some substance to it.

16 Thirdly, of course, is that to the degree that
17 subsidies are available for construction of low and

18 moderate income housing, zoning for least cost housing
19 _8hoyld make it possible to use those subsidies to their

tent.

22 have oome before any of the four towns that I am repre-

23 senting here today, that is, Kinnelon, Randolph Township
24 Washington Township and East Hanover, any applications

25 | that have come before them in terms of requesting

Are you familiar with any applications that

17
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A. Mallach - cross 37

permission to construct housing that would be constructed
rough subsidies or that would have subsidies available

;' of purchasing, you know, or in terms of renting?

Q Why do you think that that would change
if the zoning were any different?
A Because if there were zoning in a municipality
that made it possible to apply for and obtain subsidy
funds for a development proposal without the need to go
through a zoning variance or zoning amendmentiprpgegs/aﬁ

g YR !

the local level, this would certainly facilitate and in-
S T

S

crease the likelihood of development of snbsﬁ,? 

housing. I'm sure you will acknowledge that whether you

argue it's a modest hurdle or a massive one, the need
to go through the zoning change process is a significant
factor.

Q Well, is it really no different than going

through the site plan process, assuming that the use that

intending to employ was a permitted use and the
tion of the development was such that there was
or a variance, bulk or use?

A The process of going for a zoning change or a
variance is significantly different than the process of
going through a site plan review.

MR. BUCHSBAUM: I just want to note for
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A. Mallach - cross 38

the record we went over this a little bit at the
g,,w4135t deposition. It seems to me this line of
g&ﬁestionning is essentially an argument with the
?ﬁipreme Court's opinion in Madison. Aand I suppose
ét the time of trial we will be making the
appropriate response if these questions are asked
But it seems to me the thrust of these questions
is more towards the Supreme Court opinion than

the implementation of it.

Q Mr. Mallach, do you favor the concept of

rent skewing to make certain to some extent anyway
units are either':ented or sold to low or mo@éé !
come persons or persons of that income? »
A Yes.

Q And do you think that that is a permitted
zoning provision in accordance with the enabling legis-
lation, the Municipal Land Use Act?

A Well, I see no reason why it should not be. I'm

aware Qf the rather, how to characterize it, ambiguous
in the Madison decision on that point.

You are referring to the language wherein
the Supreme Court did not seem to initially like the
concept of rent skewing and then went on to say we are
not totally foreclosing municipalities, we are encourag-

ing municipalities to work on that?
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A What is the question?

':Q The question is do you feel that under the
a %Tenabling legislation of the Municipal Land Use
uﬂgﬁgfgégicipality can adopt a zoning ordinance which
Qould require rent skewing?

MR. BUCHSBAUM: I just state for the
record I view this kind of questioning of detailed
interpretation as fundamentally different than
Mr. Mallach's application in his report of the

general principals with respect to leaﬁ&%@b@tvw

housing as enunciated in Madison. Buty

o
S ORI

answer the question, fine, we will ;

reserve any objections for trial as we%§§9gég%§h?:
doing all along.

A I'm not familiar with any language in the Munici-

pal Land Use Act that would preclude this approach. And

since the Court in the Madison case left it up in the

air, it's clearly not illegal.

In your view obviously as a housing con-

2

d not as a lawyer. I recognize that.
g%i]ll, to the degree that I can interpret what
G
'the é;ﬁit said in Madison.

Q Okay. A They're not
saying it's illegal. On the other hand, they're not

saying it's explicitly legal either.
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%&pert and in terms of the municipal ordinance

indicated as methods to promote low and moderate

Mallach - cross 39

MR. BUCHSBAUM: Are you asking him to give
MR. BUZ2AK: No, in terms of a housing

that can be made to encourage low and moderate
income housing. I am asking a housing expert,
not a lawyer.

MR. BUCHSBAUM: But the thrust of the
question seemed to be is this legal under Madison,
which is a legal question, not an exper;ige_gné"
factual question. ?;; ;i:;fﬁg'

MR.VBUZAK: Okay. I think that%ihégi ﬁ§Tg
is involvéd in terms of when Mr. Mallaéﬁw;;?a“n
housing consultant looks through our zoning
ordinance and says that these provisions are
contrary to those as enunciated in the Madison
case and the Mount Laurel case. And, you know,

I know if he has the ability or the expertise to
say that, and he certainly is saying it, I would
};ink that he would also have the expertise to

yay whether we can do certain things that were

income housing in the Madison case. So I am not
asking him to do anything more in terms of scope

than he has done already.
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A. Mallach - cross 41
Q In terms of your view of the Municipal

Land Use Law then you find nothing that precludes it or
;f?that specifically permits it?
.J ﬁhat's correct.

Q Okay.

(A recess is taken.)

Q Mr. Mallach, on Page 2, and I mention iﬁ
as Page 2, it is in parenthesis on your report, you talk
about some of the standards in zoning ordinances which

are not conducive to least cost housing. And yon

<R
¥

mention that you advocate an absense of cost g

provisions or exagtions. modest and occupancxig
areas and modest‘lot size and densities and r;iégé&*fk{;“
frontages, et cetera. And then you go down on that same
page to enumerate some cost generating features. And
the first item is basements instead of a slab.

Can you tell us in terms of the thousand square
foot unit that you talk about later on the difference in
ost between building that unit with a basement and on a
A I can't give
act figure, but I believe it would be .anything
'f;;m two.to $5,000, somewheres in that range.

Q Okay. Now, does the ordinance of the
Borough of Kinnelon reguire basements?

(A discussion is held off the record.)
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A. Mallach - cross 42
A The answer is not to my knowledge at this point.
Okay. And how about Washington Township?
jot as far as I know.

Q Okay. And Randolph Township?

A Not as far as I know.
Q And East Hanover?
A East Hanover effectively does by virtue of

establishing cubic content requirements for the units
that could not be met without basements being provided.

Q Mr. Mallach, why do you say thagythgg,

L

number of cubic feet cannot be constructed wiﬁkouﬁ?§~?kf

basement? Why can't it be done on a slab?

A Well, it depends. Theoretically it coﬁid’bé'"

constructed without a basement, but let's say you wanted
to build a one-story ranch house in the R-10 zone and
typically you had eight-foot ceilings. If you built
that unit on a slab, it would have to have a floor area

on the ground floor of something in the area of 2200

t.
aguare, fee

el : ';_.'v:

, that is possible, but the point is if you

NS

#81ding what would basically be a modest unit,

RENIE LT R e -

' somewheres in the area of a thousand, 1100, 1200 square

feet, a modest ranch unit in that zone, it would have to
have a basement in order to achieve the cubic content.

In other words, the unit either has to be extremely




- FORM 2046

07002

PENGAD CO.. BAYONNE, N.J.

10

11

12

13

14

15

16

17

18

19

22

23

24

25

A. Mallach - cross 43
large on the ground or have a basement.

Q In terms of cubic content, does that in-~

_ﬁce? A I believe it
bniy inéludes floors that are at some minimum level. I
do not believe it includes the attic space, but I'm not
absolutely certain on that point.

Q Okay. The next item that you mention in

your report on Page 2 is excessive parking requirements.

Now, in terms of the Borough of Kinnelon are ﬁhbré ex-

cessive or are there what you term excessiveb
requirements in its ordinance?
A I should mention first that the excesgivﬁ'parklngi
redquirements are principally relevant to multi-family

provisions rather than single-family provisions because--
Since single~family houses generally have driveways, it
is not usually the same type of issue. However, with

regard to Kinnelon the ordinance does require that the

ave garages, which is one of the excessive parking
ents that I made reference to.

That is in reference to a single-family
dwelling? A Yes, they do
not permit multi-family dwellings in Kinnelon.

Q Okay. In terms of Washington Township,

does it have an excessive parking requirement?
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A. Mallach - cross a4

A Yes.

And what is that excessive parking require-

A In all zones in

form of housing other than conventional singlef

is required.

Q Okay. You had figured, if I am not mis-
taken, 1.8 parking spaces per unit?

A For typical townhouse developments, less for
typical garden apartment developments.

Q Okay. Now, on what data is youg,ninimm
based? A I shéﬁiaﬁégfiéh
that was gone in£o very extensively in the Coﬁ;gnfgéf&ﬁ;é
deposition. In a nutshell, it was based on an examina-
tion of the typical bedroom mix of such units, on the
car-owning characteristics of the households of a
typical size and economic level that would be anticipated
for least cost housing with certain bedroom mixes.

In terms of townhouses you had set forth

A Yes.
Do you feel that because there is two-
tenths ;f a parking space difference per parking space
or per unit I guess, that is a factor which precludes or
encourages the preclusion of least cost housing?

MR. BUCHSBAUM: That is three-tenths?
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A. Mallach - cross 45
THE WITNESS: No, 1.8 to two.

MR. BUCHSBAUM: I am sorry.

(A discussion is held off the record.)

Do you remember the question?

A Yes.

Q Okay. A Any requirement
that increases costs will obviously discourage the pro-
vision of least cost housing to some degree.

Q Okay. Do you admit, however, that a de

minimis difference in terms of standard that gﬁpﬁhave
proclaimed and a standard that is in, let's sayﬁ ’
Washington Township ordinance in regard to t y;;j
parking in practicaiity and in reality has no‘f;;i%‘
effect on the construction of a least cost townhouse in
Washington Township let's say?
A The problem with the de minimis argument is, of
course, in a typical exclusionary ordinance such as that
in Washington Township, to take an example at random,
the gumber of separate provisions increasing costs is
; greater than any single one provision. So
cumulative effect of all of these minor pro-
onsican be far from being de minimis.

Now, in the case of parking, the actual cost of
the extra two-tenths of a space per unit may not be

great. The actual cost of all other provisions in that
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A. Mallach - cross 46
same price range may add up to quite a bit.
So that when looking at the ordinance, if you say
and such provision is de minimis, so let's
;fbe and then you go to each one of them, by the
time‘fdu have let them add up, you have quite a serious
cumulative effect. So as a result you can't really take
a de minimis argument on an exclusionary zoning provision.
Q Let's take Washington Township again. Are
you saying that the provisions in its zoning ordinance

to the extent that they are exclusionary, each,itém as

you point out is de minimis?
A Oh, no, not necessarily with regard t&k
ordinance. But you could, say, find a hypothetical
ordinance which had a large number of provisions, each
one of which would be no less de minimis than the
difference in parking spaces difference.

Q Okay. But that does not exist in Washingt¢n
Township? A It may. I did

my answer to be construed as saying that that

MR. BUCHSBAUM: Are we talking about large
developments now where this thing might add up a
lot or small developments of, let's say, ten
units?

MR. BUZAK: In my estimation I am talking
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housing? A You mean, in

A. Mallach - cross 47
about one unit as a standard. I think Mr.

- yallach's position is that if there are 20 dif-

; rent items that are exclusionary and they each

}i.ﬁgd $10 to the cost of a unit that is $400, one
of them might be considered de minimis. However,
each of them separately might be considered
de minimis. And if you permit all of them, you
are permitting an increase of $200 in cost.
Q Is that correct, Mr. Mallach?

A Yes.

MR. BUZAK: Whereas, if you v1ewi¢eﬁhem
all together, whereas each one all toge ch .
de minimis, the total one is not and prdéuces
something which is not ieast cost housing.
Q And what I am trying to get at is the fact
that if there are provisions in the zoning ordinances
of the towns that I represent for the purposes of this
deposition which are not de minimis, that is, however
ine that standard, that certain items, for example,

king spaces per unit difference, might be

@d de minimis and not precluding least cost

other words, let's say an ordinance, a hypothetical
ordinance, had half a dozen provisions that were blatant]

cost generating and then there was this one which

Y
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A. Mallach -~ cross a8

arguably was of significantly less drastic impact, that

kdwig you took away the half a dozen ambiguous ones, would

That is correct. Or that if there were
no other restrictive ordinances other than this .2

difference with townhouses?

A I find this terribly abstract.

Q Unfortunately I find much of this terribly
abstract. A That, too.

Q But you are not going to sit thg;eﬁgnd33

say that were the hypothetical that I just gagi»the c§se

where the only provision that did not conform %a:gogﬁfw'
provisions was a fact that the parking spaceskin ﬁﬁé'
particular ordinance exceeded your standard by .2 per
unit would constitute an exclusionary or invalid zoning
provision? A It is certainly
an excessive zoning provision. Clearly under those
circumstances the municipality could cleanse its or-

with a minimum of impact, however.

(A discussion is held off the record.)

h Let me go back to parking. I did not

finish z;e other two towns. In terms of the parking

requirements, Mr. Mallach, you mentioned that Washington

Township's was two per unit for anything other than

single-family units and expressed the opinion that that
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A. Mallach - cross _ 49

was improper inasmuch as yours was 1.8 for a townhouse

and I

believe it was 1.5 for an apartment unit?
‘ﬁ !és.

5 Okay. In terms of the Township of
Randoléh, does its parking requirements constitute a

cost—~-generating factor?

A Yes.
Q And why is that?
A The townhouse zone requires not only that there

be two parking spaces per unit, but that one parking

e

space per unit be in a garage. The garden ap&#ﬁ%;ﬂé
zone, which has an extremely stringent bedro :
ment more or less dictating that 90 percent oﬁi
the unit be one-bedroom or efficiency apartments, re-

quires two parking spaces per unit, which is clearly

excessive.
Q I am sorry. How many?
A Two. Particularly given that bedroom configuration.

In terms of East Hanover, is there an
parking requirement?
gain since East Hanover does not permit multi-
fagily housing, the issue does not arise.
Q Okay. In terms of the parking requirements,

Mr. Mallach, and I recognize that you went into this in

some detail in the Common Defense depositions, but given
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A kCertainly it has an effect. And this is why I

A. Mallach - cross 50
the transportation routes available to a township like
hington or Randolph, would that not have an effect
féé&uﬁber of parking spaces per unit?

g;ikot really.

Q Why? A In a nutshell,
the theme was that the number of cars a family owns is
dictated principally by the size of the family and by
their economic level and that--Well, in a suburban area

we would assume that the greater majority of families

in this least cost housing apartment, townhou?;lfihe o

two cars. B e
The absense of public transportation wﬁﬁid’uh;f

doubtedly, say, at a minimum crimp the style as it were

of many such families. But their car ownership in the

final analysis would be dictated by their economic

condition. And they would make adjustments to the ab-

sense of public transportation.

But doesn't it have an effect as to how

- to one's place of employment, one's place of

where one does his shopping?

say the families would obviously have to make adjustments.
Q Do you think it would be a proper provision

in a zoning ordinance to limit the number of automobiles
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standards that you have set forth or that any ordinance

A.Mallach - cross 51
that a family could own in that particular complex?
g§°'

¥ Wouldn't that have the effect of making

;fhat the parking requirements or parking

sets forth are, in fact, adequate for the purpose of
the unit? A It would
certainly have that effect, but I think the cost in
terms of arbitrary restriction on people's lives would

be far greater.

Q However, if your theory in termé%;%

mobile ownership and use is incorrect, with ai%;éﬁiﬁé
respect, would tﬂat not have an effect on the ;6mpiéx;'“%{
and I say complex in terms of a townhouse complex or an
apartment complex, sense of density I guess is the word
that you used earlier?
A You used.

Q No, you used first because I wrote it down
s&gou used it.
MR. BUCHSBAUM: It came from that report.
THE WITNESS: It came from the townhouse
feport, yes.
Q No, no, it came from the report that you

say exists~~I do not mean that--

MR. BUCHSBAUM: It came from the last
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'mﬁnicipélities that do not permit multi-family use?

A. Mallach - cross 52
paragraph of that report.

MR. BUZAK: Okay. You are right. You are

'>tight. I am sorry.

‘ If your theory were wrong and, in fact,

that were true, that it was not a function of economic

condition, it was a function of transportation or largely

a result of transportation routes, wouldn't it have an
effect on the sense of density that the people would have
in that particular unit?
A It may.

Q But you feel that that is not

enough to control or limit by municipal zoni‘f.

).\ Obviously in the planning process and.inhfﬁé‘wﬁﬁif
framing of standards one makes the best judgments one
can or hopefully one does so and develops on that basis.
I think to protect yourself by infringing on--subse-
quently on the occupants I think is unreasonéble.

Q The next item that you mentioned is re-
ts for more open space that bears a reasonable
hip to the needs of the occupants. Can you tell

r or not that has anything to do with those

A No, this is characteristic of multi=family housing
To the best of my knowledge, well, with very rare ex-

ceptions ordinance provisions governing single-family
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A. Mallach - cross 53

subdivision development rarely, if ever, mandate open

b

In terms of then Washington Township's
gffdinance, is its open space requirement, if any,

improper under your standards?

A Yes.
Q And why is that?
A Because they require a wide variety of open

space features that bear no relationship to basic needs

of the occupants. ER

Q Can you tell me what they are? }
A Okay. For example, they require an ext;;gi&q@
buffer zone arouﬂd the development that has tsébé'f@£t~ 4
open.

Q What is that extensive buffer zone?
A It's ten percent of the width of the tract at each
point up to 75 feet. They require land to be set aside
as open space and parenthetically they require that the
rosg,density of the development be reduced for slope

areas in floodways and areas subject to easements,

gh these could be used for the open space.
ey‘Ehén require that expensive and extensive recrea-
tional facilities be constructed in the development, in-
cluding tennis courts and swimming pools.

Q Are those the only items that you find to
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A. Mallach - cross 54
be exclusionary with regard to open space, and I would

i MBSUNS things like the swimming pool and the recreational

t‘iiigigs not necessarily related to open space other
;ff_gthg'fact that you have to have some space to put

it in? A Well, it's part
of the whole. Open space requirements can be excessive
both in terms of the amount of space and what they
require to be done with or not done with the space. So

they both fit under the same overall category.

Q All right. I will handle that 1 or.
next item, which is exaction, I suppose. Wiﬁ& ‘
Randolph Township and the open space requirem%ﬂ
you tell me if those are improper under your standards?
A Under the townhouse zone a minimum of 30 percent
of the tract must be dedicated for open space, which is
in my judgment excessive. There are no specific open
space requirements that I'¥Ye noted under the garden

apartment zone.

So, therefore, they would not have ob-

A That's correct.
Q Okay. A Though one

could argue that if you will note on my exhibit with

regard to Randolph Township under the garden apartments

there is Point K on my note which does provide very
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A. Mallach - cross 55
broad diiscretion to the Planning Board to engage in what
s QP u}d construe as establishing open space require-
“g%” i;ﬁependently of the ordinance language.
:é Okay. However there is nothing that you
are aware of in the history of the working of this
ordinance where that has been so. Is that correct?
A That's correct.

Q Now, you say that the 30 percent regquire-
ment of open space for the townhouse zone is excessive.
What is in your opinion the amount that shoul@?bd{gia

dedicated to open space?

A As I have‘suggested, townhouses becaus§f 
contain pfivate open spaces for the individuai~awé%iingJ’
units need not provide significant communal open space.
I've suggested that it is legitimate to have no open
space requirement with a townhouse zone and certainly
that in no case as more than, say, something in the

area of 20 percent.

So you are saying that in your concept of
1se development which by nature of being a town-
elopment has what you would consider private
gééﬁ ;égce, that there need not be any general open
space within that development?

A That's correct, just as is the case with single-

family subdivisions.
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Wy .4; R

A. Mallach - c¢ross 56

Q Now, in terms of cost provisions, can you

'ité;gi to be open space?

'f i!he requirement of the amount of open space is
véry closely related to the density requirement. It
means that there will be additional land required for
the development that will have to be bought, that is,
not necessarily for the use of the residents and on
which the taxes that are paid will be calculated.

Q But you cannot give me a dollar mﬁﬁge;; 

percentage-- A No.
Q --in terms of the development? .
- ! ls :\‘

a Well, you could--I can't give you a dollar number
but if you figure that it would add ten percent, say,

perhaps to the acquisition cost and another ten percent-+

not ten percent, but add some substantial amount to the-
Well, strike that, not ten percent of the total cost, but
ten percent perhaps of the land portion of the property
, the development.

» And how do you derive that figure?

'% ’;ll, if you need ten percent more land than you
s,
would otherwise and if the land--the entire area on
which the development sits has given land value per acre

as distin¢ct from the value of the improvements on it,

then it would be increased by ten percent.
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A. Mallach - cross 57

Q Is there a valid planning consideration

i

terms of open space and townhouses?
L

%ith the exception of the desirability of pro-
;%gﬁﬁgggmall open spaces for sitting purposes and per-
haps for small child play such as small tot lots and
the like, I'm not aware of any.

MR. BUCHSBAUM: You are talking about
legal planning consideration as opposed to the
kind of design items an architect might consider?

MR. BUZAK: Well, you know, I gé?ésf%here:,
is no, as far as I know, any legal pl A L

standards. I guess it is the latter,

THE WITNESS: Site design.
MR. BUZAK: --design that an architect
would take into account.
Q Your answer is that to your knowledge ther+
is no such planning concept that--
A With particular applicability to townhouses, yes.
Mr. Mallach, isn't your theory very simple,
ot mean that in a derogatory sense at all,
simply that any piece of land within a
mﬁnicipality be zoned in such a way that it would permit
the highest density of development consistent with
health and safety standards at the absolute least cost?

A Well, some land should be so zoned, certainly
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A. Mallach - c¢ross 58

not everything. I think a municipality should have scome
;kigd_of overall planning which would identify areas that

suitable for this higher density housing than

ol
%??as. I would require areas set aside for open

g

space and recreation purposes as well as environmental
reasons and a variety of other criteria, but within that

there should be provision, yes, for housing that can be

built at least cost standards.
Q And when you say least cost, you mean

absolute. least cost? A No, these are

not absolute least cost standards. They are vﬁiﬁf;ﬁvﬁﬁ

characterized I believe as modest standards g

consistent with least cost and also consistent’t
suburban development characteristics generally.
Q Okay. My point I guess is more general.
And that is that there should not be in this particular
area or areas of a municipality, there should not be

given consideration to planning concepts in terms of,

‘s gay, open space for townhouses, but instead the

should be at least what you consider the
tandards for least cost and perhaps even more
s£¥1ﬁg;ﬂt in terms of higher densities or less open
space than you have provided?

MR. BUCHSBAUM: That does not seem to be

a fair characterization of what he said, but if




- FORM 2048

07002

PENGAD CO.. BAYONNE, N.J.

A. Mallach - Ccross 59

1 you feel you can answer--

,g;" jﬁell, I have to answer it by going back to the

-35 ?éﬁi&p for planning concepts for townhouses. As I
wé ggkbelleve within a community as a whole it is

5 ‘Eertainly a good thing to have open space. And there

6 are certain planning concepts along those lines. With

7 specific regard to townhouses with the very limited

8 exceptions that I mentioned, I do not believe that there
9 is a sound planning concept for open space, particularly
10 with regard to townhouses.

11 Q Well, I am talking about in terms df

12 development. I'm not talking about in terms of ﬁha -
13 general municipality. But the point is if I am a planner
14 and I sit down and I say I want to conform to what Mr.

15 Mallach envisions is the proper way to zone a portion

16 of the municipality that I represent and, therefore, I am
17 going to take this particular site and zone it; and my

18 theory in zoning it and setting forth the requirements
‘¥9, e, if I understand your theory correctly, that

get the highest density consistent with health
gty standards at the absolute least cost that I

22 can do it at? A ’Again not abso-

23 lute, but--
24 Q Okay. At the least cost that I can do it

25 at? A Okay.
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A. Mallach - cross 60
Q Which would be definition or by theory

u.imgggge any item that does not have to do with health
N

e

isgéty' Is that correct?

v Yes.

Q Which would eliminate really any aesthetic
provision. Is that correct?
A I have a fundamental problem with the use of
aesthetics in a positive sense to provide provisions
of thesort that have been characterized as aesthetic. I

do not characterize them as aesthetic.

Q Okay. You can characterize whafiypa th
of as aesthetics in terms of my question. Yoif:
not give considerations to aesthetic factors iﬂ'drdéf’;o’
produce an environment that is conducive to least cost
housing? A You should not
impose ordinance provisions which are cost generating
on the basis of a, I would argue, spurious aesthetic
theory. I believe I stated previously that if a
lity is engaging in good-faith efforts to bring
st cost housing, in the context of that I have
ion to aesthetic criteria being used as part of
the site plan design review process.

Q But that does not create~-You were finisheq
I did not know if you were. But you started to say--

A No, I'm finished.
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standards need not increase the cost of the unit. A

A. Mallach - cross 61
Q But doesthat not then conflict with your
theory of least cost housing because that is not a healt%

T

T }ﬁ nor a safety standard?

LI

 §@, because an attractive development or aesthetid

sensitive design, a sensitive site plan, intelligent
selection of materials and so on is not necessarily cost

generating.

Q But the zoning ordinance could not
guaranty that; could it? A That'e caryect,
Q So you are depending upon the dﬁyeibﬁér ;1?

of that site to be sensitive to the items yo@
mentioned, the aésthetics, the use and choice ‘¢
materials? A Working in
conjunction with the--actually the Planning Board and the
municipality's professional advisors.

Q Okay. A The zoning
ordinances that contain spurious aesthetic provisions do
t guaranty or even actually encourage aesthetic, more
developments. .

Well, we all recognize that aesthetics is
in the'eye of the beholder I believe?
MR. BUCHSBAUM: Wait a second.
MR, BUZAK: Go right ahead.

(A discussion is held off the record.)
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Q Mr. Mallach, in terms of my perhaps

'»vliﬁgpation of your theory, if I wanted to zone a

for area, frontages, et cetera, bulk requirements con-

sistent with minimum health and safety standards and

that is it and leave the rest out because any other

thing that I would add would by its nature increase the
cost or the developer is not going to do it in the first

place? A Welliﬁﬁgfﬁigkf§ 

L4

there are two qualifications to that. First,:§

an important distinction, I am not talking ab%gt;haz '

the absolute highest density. I am talking éﬁ ﬁ?

reasonably high densities consistent with least cost

standards. They're by no means the highest densities

that could be. The answer--

Q But you would not have any objection to

having, if I were the planning consultant, to having

would be acceptable.
Q Fine. But you feel that my concept is

oversimplification of your theory?

MR, BUCHSBAUM: Wait a second. Your con-

cept as you stated it was simply the Supreme

gg property for least cost housing I would zone it
%

;;a way that it would permit the highest density

er density as you propose is the minimum highest

A I think higher

62

a

an
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Court language, not Mr. Mallach's theory.

MR. BUZAK: Well, I am not so sure about

MR. BUCHSBAUM: The least cost housing
consistent with minimum standards of health and
safety that private industry will undertake.
That is the language.

MR. BUZAK: I was saying if I were a
planner, is that all I take into account.
Q Is it that simple?

A In terms of the overall planning for

as a whole, obviously there are a lot of oth:; '
In terms of specific provisions of zoning ordiﬁiﬁéés?a
for those sites that are zoned for townhouses, apart-
ments, whatever, that is correct. That is all that
would be in them.

Q Okay. Should there be any consideration
given to environmental factors?
Certainly, again as we went into in great length,
fronmental characteristics of the site have sub-
' bearing on its suitability for different types
ofjhousing. And I believe it is encumbent upon a planner
for a community when seeking the areas that he is going

to designate for high density housing to find out sites

that are of those available the more suitable from an
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environmental as well as other criteria.

AQ‘ So in terms of choosing the site, environ-
é%ctors ought to be considered?

?ﬁ@at's correct.

6 But in terms of requirements, once the
site to be zoned is chosen, they should not?

A Well, clearly there are environmental factors
governing the development of sites regardless of the
type of housing or for that matter non-residential use
gﬂgquaté

means of disposing the sewerage. There shouléfjll

that you are proposing. Clearly there should be

adequate water supply. There should be ade

vision for runoff and drainage on the site. |

Q I do not mean to interrupt you, but I
guess I am. Sorry. A Yes.
Q Those would be valid requirements that you

feel could be put on a particular site and still be
zoned for least cost housing?

Certainly, they're not customarily part of the
dinance so much as they‘'re a part of the site
’ubdivision process, but they are, certainly.
And if some of those factors or considera-
tion of some of those factors increases the cost of
housing because of the, for example, different type of

infrastructure as you have termed it for the purposes of




. FQRM 2046

Q7002

PENGAD CO.. BAYONNE, N.J,

10

11

12

13

14

15

16

17

18

22

23

24

25

A. Mallach - cross 65
your report is needed, that is acceptable?

Certainly kinds of infrastructure improvements

may be needed for those purposes.

Q Do you have any problem with a conditional
use for, let's say, a townhouse unit or a townhouse
development which would as its condition set forth
standards like adequate water supply and sanitary sewerage
disposal? A
questions sort of interwoven in there.

can answer them.

provision of adequate means of water supply and sanitary
sewerage disposal conditions for approval of multi-
family housing. As to whether this should be framed as
a conditional use in the sense of the land use law and
so on is a somewhat different matter.

Okay. Let's stick with the first one.

3: of having the requirement that there be adequate
for water and sanitary sewerage facilities as
agdondition, not necessarily as a conditional use in the
proper sense, but as a condition to the development of

a least cost housing site, you do not have a problem with

that? ' A No, to my
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understanding that is a condition more or less explicitly

f.kind of housing development.

Now, in terms of what is considered adequate
Bidequate, would you feel that a requirement that the
sanitary sewer system be a public system be a.. proper
condition? A | Yes.
Q Would it be improper to require that the
water system be a public system?
A Yes.

Q “HEatement

happens to be, that it should not be requireé;t
public sanitary sewer or public water system?’ﬂ
A I think the case where that could be made a're=
quirement would be the case where you had more or less
complete coverage of the community by ample--by pre-
existing, ample public water and sewer systems or where

such was contemplated to take place so soon that it

t hinder development and where there was as a

;particular reason not to want to have a
ly competing, either in the economic or physical
seﬁse, system.

Q Do you have any problem in terms of a
public water or sanitary sewer supply system to impose

the costs of getting to the existing public sanitary
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with a maybe. Certainly in principal, no problem. In
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sewer or water system on the developer assuming that the

vUse Act for offtract improvements?

: ﬁhat's another question that has to be answered

practice that would be modified by the fact that it
would depend on the proximity.
And as you recall, Madison in very strong language

said that you don't locate a site here and then tack on

the cost or for that matter even a substantia;{"ﬁ
cost of the extension. To the degree feasiblé}
believe I stated earlier, where there is a p
and water system, a criterian for locating siée;ﬁ%bf
high density housing should be close pfoximity to the
system so that the costs of extension are modest.

Q So that the developer of that site ought

to be treated differently, let's say, from the developer

of one acre, single-family dwellings in terms of the

qf that zone and its proximity to the sanitary
I water system?
111, it’s not that the developer should be
treaégd differently--

Q The site should be treated differently?
A The proximity to existing sanitary sewer and watex

systems are a reasonable criterian in selecting sites
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for higher density development.

Q Is it proper for me to assume also that in
kft that a public system were not available, and

e the simple matter where it is in proximity to
thé sité and by in proximity let's say it's three miles
away, to give us some frame of reference, is it proper
for me to assume that you will have no objection to the
requirement that a private supply system as opposed to
private individual wells for each townhouse be provided

and a private sanitary sewerage disposal syst::j'bggitl,

treatment plant or whatever, be provided? {
A Yes. :
Q Do you think that the operatiOnwﬁf“thaé'ﬂV‘

water system should be the developer's responsibility
and/or the eventual homeowner's responsibility?

A I think again each case would vary. For example,
it might be the developer's responsibility if there was
no alternative. I think it would probably be worth in-

ating whether there was a possibility of another

picking it up.

;:mean the fact that you are not close enough to
£he‘iiné§ to connect might not preclude the fact that
having built your system, an existing M.U.A. or private
utility in the case of water might be willing to ad-

minister the system once you have constructed it. I
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think it's certainly preferable where it's feasible

Assuming that you could do that?

Q Where it is not feasible I would assume
that you would have no objection to the developer and/or
the homeowners association, let's say, in the situation
of a townhouse, open areas, running that system?

A That's correct.

Q Do you know of any systems that

such as that, that is, in the private sector;v
State of New Jersey? A There are quite
a number of them.

Q Okay. What is the nearest one to Morris
County? A That I really
couldn't say.

Q Okay. Are you familiar with the efficiency
of the operation of those systems?
varies very widely.

I assume from poor to excellent?
A . To good, ves.

Q Is there anything that a municipality

should do to guaranty to whatever extent possible that

the system to be run will be run in an excellent manner
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as opposed to in a poor manner?
. Well, I think at this point the basic standards
férlcéﬁgﬁruction of such facilities are fairly closely
%;f?,ﬁéigniaééd by the State, so that there is no need for a
hunicipality to be engaged in the construction standards
as long as the development facility meets the State
D.E.P. standards. That should be adequate.

However, there is certainly an opportunity for a
municipality to become at the operating level. One

possibility, of course, which I think would bgjg‘

reasonable approach if there are likely to be umﬁérﬁ%

of such systems in a large spread-out municipa i@g&ﬁ@ﬁI&

be the establishment of an M.U.A. for the purp aof
operating the systems under one umbrella in a manner that
the municipality could effectively see that it was
properly done.

Q Do you have any problem with the developer

of a site constructing such facilities for the purposes

tary sewerage disposal or water generation?

You do not consider that an improper
exaction on a developer of a site?

A A development needs something done with its wasteé.
And the treatment systemvshould be the most economical

that is reasonably feasible. Certainly if it's more
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economical for it to be done by the municipality within

'%fle approach. But where that's not the case,
fiaye to be done by the developer.

‘fé But in terms of the cost of construction
of the facility, that treatment plant or that wellhouse
that is going to be disposed of or generate the item,
you do not have a problem of imposing that cost on the
developer? | A You mean as

distinct from having the municipality pay that gost?

Q That is right.
A I think it's a complicated issue. {
Q Is that the answer? If you cannét ‘ahswer-

it, you cannot answer it. Or if you do not want to
answer it, that is fine.

A I think it would be reasonable for a municipality
to perhaps defray the cost or a part of it, but I think
it's a hard thing to be hard and fast about.

Okay. And in conjunction with that in

Q
?‘any offtract improvement to reach an existing
ter or sanitary sewer system, so long as that
fftracé requirement was imposed according to the

standards of the Municipal Land Use Law, I suppose you
do not have any problem imposing that condition on the

developer? A I said as long
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as it is both in conformance with the pro rata standards

ces involved, I'm not--

o I understand what you are saying, but I
e

guess I am assuming'in my question that the standard as
set forth in the Municipal Land Use Law require only
that the developer pay, in effect, his fair share, which
whether the line is six miles away and he has to pay for
one mile of it and, therefore, does not construct it,

but instead contributes to its general construgtlen gx

it is one mile away and he feels that althougk g«@lﬂy

have to pay one-51xth of it I am willing to pﬂf ?ypuhQAQ
thing and get reimbursed or whatever, no matter*ﬁowi?du
slice it, the standards as set forth in the Municipal
Land Use Law will inherently take into account what you
consider the modesty of the requirement?

A Not completely, no, because the standards in the
Municipal Land Use Law do not create a situation where
c?ntage drops in direct proportion to the increas%
mce. In other words, leaving aside that they're
‘ague generally, extremely vague generally, the
r%act 1s‘that you could argue under the standards that
he might have to pay the entirety of samething that was,

say, a thousand feet, perhaps half of something that was

a2 mile which would amount to more than twice his cost,
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and a quarter of something that was four miles. And

that .would be potentially or theoretically consistent

;g“*

@& Land Use Law, but would still result in a very

.é;f t increase as distance went up.

5’A So you are saying that a municipality

6 should not in certain cases require that offtract im-

7 provements be built by the developer or contributed to

8 by a developer in accordance with the standards as set

9 forth in the Land Use Act?

10 A Well, I'm not saying that the municipa%igyzghonlﬁ
11 not apply the standards in the Land Use Act, : :
12 bearing in mind that those standards do give

13 municipality some flexibility, they‘'re not an’ absalute |
14 mathematical formula. But what I'm saying is that there
15 may come a point, as I think the Madison decision

16 recognized implicitly, that the imposition of those

17 standards may become just unreasonable in its effect on
18 housing that is supposed to be least cost when the

2g involved or the extent of those offtract im-

improvements. Thatis regardless of pro rata

22 sﬁérlng formula.
23 Q Wasn't the Madison factual situation
24 developed before the existence of the Land Use Act?

25 A The Madison--That's an interesting thing. The

&s goes beyond certain modest levels of the total
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facts of the Madison ordinanée that were under review
re developed before the Land Use Act. On the other
i decision came out after the Land Use Act had

‘;mited and probably more importantly it came out

| well after what was basically the same court decided

the Dévine case, which was the basis for that provision
of the Land Use Act. So clearly I believe the Court
nust have been aware of this, at least subliminally.

Q Okay. Except that the requirement in

Madison that the Court felt was an exaction oy, &

generating feature was a requirement that thé
if I remember correctly, connect to the publ;@xﬁatarﬁor¥
sewer system? I forget which, but it was appfaximately
six miles away--
A A few miles away, I forget the number.

Q Okay. You are not suggesting that that
requirement is incongruous with the requirements for

imposition of offtract costs in the Municipal Land Use

are;you? A No.

E MR, BUCHSBAUM: Wait a second. We are
igain getting into legal opinion questions. It
ééems that the Madison decision is constitutional,
in any event, so whether it came before or after
or in the middle of the Land Use Law makes no

difference.
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Jfhat Mr. Mallach seems to be implying that a

f?ﬁ,‘",g TE

tract improvements even with pro rata sharing

MR. BUZAK: What I am concerned with is

icipality in some cases should not take full

dvantage of the powers that were specifically

granted to it in terms of improvements and
specifically offtract improvements. And if that
is his position, that is fine. But when I asked
that he seemed to say no, that is not exactly his
position.

THE WITNESS: Let me try to clariﬁg it,

see if I can take another stab at it. Of course,

my reading, this is debatable, of cour&gqiiia .
the Madison case was not, in the lengtﬂ%ﬁéiééﬁ95iwn
it gave to that exaction and the implications of
it, was clearly not dealing with the exact
language of that requirement, but the whole idea
of excessive exactions. Now, my point is that
the municipality is free to use the powers given
tp them under the Land Use Law obviously. But if
e municipality uses those powers in such a way

to require as a condition of development off-

that are excessive, then that is inconsistent
with least cost housing, however legal it may be

from the standpoint of the offtract improvement
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section of the Land Use Law.

Now, I cannot suggest a hard and fast line
ﬂere I say if it's X percent and ¥ feet, then
}'s okay:; if it's Y percent and X feet or miles
“then it's not okay. But the principle is that
it must not only be pro rata shared, but the total
to be shared or the share of that total must also
be modest.

Q But that is modest in terms of only those

developments or only those sections which are %@

least cost housing? A different standard of
applies to those areas which are zoned for t
single-family reéidential?
A Well, the short answer is yes.

Q Okay.

MR. BUCHSBAUM: It seems to me what we are
talking about is essentially the same standard
that would be applied to lot sizes in the

icipal Land Use Law. A municipality is given
he power to zone for all sorts of lot sizes
mder the Land Use Law.

| MR. BUZAK: I guess my point is are those
standards different depending on who is doing the
offtract improvement?

MR, BUCHSBAUM: He just answered that.

L
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MR. BUZAK: Mr. Mallach answered that,
it is different.
MR. BUCHSBAUM: Okay.
MR, BUZAK: And that is fine.
(The luncheon recess is taken.)

Q Okay. We ended our discussion before
lunch break on the question of aesthetics and its
relationship, if I remember correctly, to a zoning
ordinance. I want to get into more detail with that in

terms of your Page 2 again of your report on ;ﬁdni;@ﬁén#&

designed to meet individual and aesthetic goa?ﬁ
regard to the zig-zag provisions or standards, ¢§pfycu_ﬁ
briefly define what that means? o -
A Ckay. What a zig-zag standard is is where an
ordinance provision requires that the facade setbacks
vary by a specified number of feet for every again
specified number of feet of the facade width. So it

might say every 15 feet itmust vary by at least five

Now, in terms of the effect on the pro-

f least cost units, does it matter at all, the
stringency of the particular zig-zag réquirement?
A Certainly the dollar effect will vary. The more
often the setbacks are required and the greater the set-

back variation, the greater the dollar effect.
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Q Depending upon those variables, could

g%gfbly the zig-zag provision be a de mininmis type
ﬂf%sion, again recognizing that in total a varying
i»fﬂ;%gf items which might be de minimis might total

a deﬁriment to construction of least cost housing? But
specifically with respect to zig-zag, independently,
assuming every other ordinance of the zoning ordinance
was in concept with your theory?

A It seems unlikely that it would be because if,

for example, you had something that required Q@i4"

negligible modification, it would hardly meet
ostensible objective of the zig-zag ordinancé;»
though it might be theoretically possible, it”éééﬁé"'
extremely unlikely.

Q In terms of look-alike provisions or no
look~alike provisions, do you have any estimate of the
cost increase that that provision might generate?

A I think it varies extremely widely depending on
of development and the type of the provisions.

' severe case is where you have an elaborate no
e standard involving a number of different ways
in ;hich each unit must vary from the next one and this
is being imposed in a zone which has otherwise very

modest least cost-type provisions such as 5,000 square

foot lots, modest floor area requirements. To build
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least cost housing under such circumstances one must

evafions, fenestration, roof treatments and the like.
# g
g - 8o in such a situation if you then try to impose

a no lock-alike ordinance on
tend to create what could be
because your units will have

complex in order to have the

~that type of a zone, you
substantial cost increases
to be substantially more

necessary amount of

variation. In a large development, let's say one-acre

lots and large expensive houses, then it's noﬁ%xjiﬁg,tb

oW

have a significant cost effect because the
be of the sort where the no look-~alike provi';
not significantly add to the complexity of tﬁé%iéfﬁ %ﬁfé.
So I can't give you a dollar figure, but that would be
the circumstance it would be relative to.

Q Is it not also possible that depending upon
the degree or extent of the no look-alike provision,
that such a provision could generate no increased costs

A Under any

Under any circumstance, yeah, under any
circumstance.
MR, BUCHSBAUM: The question is to
possibility or probability?

MR, BUZAK: I guess it is isn't it true
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that a no look-alike provision, depending upon
Mitsstringency, could not affect one iota the cost
%f the housing and, therefore, the least cost of
jge housing?
A | ‘U»it's conceivable that such a standard could be
drawn. Again it isn't likely, but it is conceivable or
theoretically possible.
Q I do not want to get into degree of the
possibility that you are referring to, but I guess nmy

problem is it seems to me that if a look-alikii’provision|

or no look~alike provision were such that itj_;f“
complied with using materials of equal cost %$';
materials used iﬂ the adjacent dwelling in a
sittuation or in a single-family home situation in small
lots, that it would have absolutely no effect on the
ultimate cost; that is, he has got to put a front on
the building and whether it looks like A front or B
front or C front, as long as the ordinance were drawn
inﬂsu@h a way to make sure that the relative costs of
L re related and the same, that it would not

one more penny of cost?

dell, it might. PFor example, and this is not as
négligible as it might seem, in terms of inexpensive

housing one of the major objectives of a developer is to

design and layout the units ih such a fashion as to-
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achieve maximum economies in labor. And certainly the

truction of a facade that is of a single material,

the color of the brick or whatever, every 18 feet, say.
Now, there are cases where very careful scheduling and
construction, timing and what have you can mitigate this
effect, but in principle there is a possible problem

there.

example, the colors of the brick, why would i 
different for a bricklayer, let's say, in labor“té lay a
red brick as opposed to a brown brick?

A No, the problem would not be in the laying of the
brick. In that case the problem would be in the st§pping

and starting, where the supplies were typically on a

construction site. Unless the operation is very efficiently

, what would happen in such a situation is that
"have his red bricks. He would finish. He

an go back to the store and get the brown bricks

or the white bricks. It is not as trivial as it sounds.
(A discussion is held off the record.)
Q Seriously, folks, isn't it true, though,

that quite possibly, well within the realm of possibility,
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that a no look-alike standard could be promulgated which
“r“P Jd {? no way increase the cost at all for the pur-
;Jleast cost housing?
'ii is possible.
vé' Okay. Now, in terms of the zoning or-
dinance of the Borough of Kinnelon, is there either a
zig-zag provision or a no look-alike provision?
A There is a no look-alike provision. There would
not be a zig-zag p;ovision because again the zig-zag

provision applies only to multi-family housin

Q Zig-zag does not apply at all
family residential dwelling?
A Theoretic#lly one could have a varied Hetbd
a single-family dwelling. And there may be cases, I
don't know any offhand, but I believe I've seen ordin-
ances, where among other no look-alike provisions zig-

zag may be one aspect of it. But it is certéinly not

the principal aspect of a single-~family détached no look{

Would you have any objection to a zig-zag

relating to a single-family residential sub-

ivis on? a Well, vyou see,
a zig-zag provision could be~~for a single-family
development could be construed in two ways I guess. One

would be that the individual unit had to have a setbaci
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‘really a thumbnail statement on that whole issue.
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variation and, secondly--

You mean within the same unit?

Yes. A Or alternatively

~

e

Unit B and C and so forth.
Q Let's take the latter one, variation in
setback between A and B and C. Would you have any ob-

jection to that? A If a community

e

exactly the opposite. They seek uniformity.
assuning a municipality wanted to do that, I-
no problem with £hat; It would have no cost &¥k

I could imagine.

Q Okay. Next item, I will leave the open
space, we talked about that in another sextion, was
displacing of costs onto the developer. And I suppose
for the most part we are talking about offtract kinds
rastructure. I guess they would not be called
'ctﬁre:'would they?

at's correct. The first point in the report is

Q Okay. Do you have any problem with re-
quiring the developer to install the infrastructure

assuming that the standards are those which are
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A. Mallach - cross 84

required for the minimum health and safety of the

That is correct, sewer lines, water lines.

Q Should a consideration as to the useful

life of those items of infrastructure be taken into

account by a municipality in promulgating their

standards? A " Could you
explain?
Q Yes, and I will just ask a diff

question. In determining the standards to bi%'f

e Vi
the construction of the infrastructure, should not a’

municipality take into account among other things the
intended life of the particular item of infrastructure
that is being constructed?

A You mean in terms of developing the technical
specs and the like?

That is right.

fithin reason, yes.

And do ydu have any knowledge of what
those standards should be, let's say, in terms of a
s#nitary sewer line or in terms of a water line?

A No, that's really an engineering kind of issue

beyond my expertise for the most part.
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structures? A I have not

A. Mallach - cross 85

Q Okay. Is there any provision in any of
icipalities which I am representing for the

p: of this deposition that you are aware of that

reﬁiewed the technical standards for provision of infra-
structure in these municipalities.
MR, BUZAK: Will somebody be reviewing
that? Do you know?

MR. BUCHSBAUM: I do not think e

(A discussion is held off the

MR. BUCHSBAUM: The question ié&
record. fhe reason I would hesitate ;%
that is, as you know, Mr. Abeles was supposed to
testify about housing construction costs. And I
have not reviewed the reports of his replacement,
so I realiy do not know what that report would
get into. But it is quite possible in that area
of testimony that expert report will deal with
is issue, but you will be informed of it through
e expert report.

MR, BUZAK: Okay. Fine.

Q Mr. Mallach, in terms of that same pro-

vision of displacement of cost, you mentioned the re-

quirements that the developer bear of the services of
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trash removal and snow removal otherwise borne by the
9lity. Are you saying then that at least with

g to snow removal that in townhouse developments

partment developments the roads within such

kSN

developments should be public roads?

A Well, it would depend. A road that is a road
that serves a number of buildings and has driveway
accesses off roads to parking areas and the like I be-
lieve should be a public road as a genéral matter, though

there may be exceptions. The driveways and

lots themselves would not necessarily be.
Q So in terms of snow removal, fog
you are not advoéating that the parking lots
by the municipality, only the roads 1éading to those
parking lots. Is that correct?
A That's correct, as well as the roads--any road
that has a function beyond this parking and parking
access.
Q In terms of trash removal, I assume that
er residents of the municipality independently
cost of trash removal, you would not feel that
higher density housing, be it townhouses or apartment
d&ellings,should be treated any differently?
A Not fundamentally differently. I think if the

individual members of the community bear the
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responsibility for trash removal as a result of a
unicipal franchise or the rate schedule, which I think
kithe case, then certainly the picking up of
g?bm the apartments or townhouses should be set

at a rate which reflects the greater efficiencies of

6 trash pickup for higher density housing. But the principle,
7 of course, would be the sane.

8 Q In terms of the Borough of Kinnelon, is

9 there anything in its ordinance that places the cost of

10 snow removal or trash removal or other servicgy wthgf

11 developer, I suppose, or the development as’.

12 the individual? - A Wel

13 since there are ﬁo multi-family units permitiuua

14 Kinnelon, the issue does not arise.

15 Q Okay. Well, let me begin with this

16 question. Are you saying then that without multi-family
17 housing, that is, with only single-~family dwellings,

18 there could not be or there should not be considerations

given to least cost of those units?

h, certainly there should be. That's somewhat
in the case of Kinnelon as well. But in a
géneral sense certainly single-family subdivisions,

23 especially where the lot and floor area standards are
24 least cost, should not have other provisions. The reasonp

25 I mention it is that these kinds of things are typical
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of requirements for multi-family development only and
ily rarely found as conditions for single-family
?ion approval.

‘ How about in terms of Wéshington Township
énd its multi-family dwellings? Do they have any re-
quirements in their ordinances which displace the cost
of services on the apartments or the townhouses as
opposed to the municipality?

A The one possible--

(A discussion is held off the re@éy
Q We were on Washington Townshipuff
A Ch, yes. H
Q All right. a The only pro-
vision with which I am familiar at present which could
have such an effect is it is required that the P.U.D's
and other developments be served by public sewer and
water. Whether it would have a significant bearing or
not would depend on the location of the respective
s relative to the areas that are zoned to those
ch I have not determined at this point. With
ible exception, that's all I'm familiar with.

Q In Washington Township?

A Yes.
Q Now, in terms of the sewer and public

water, if you look at your report, Item 1-C, it must Dbe
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served by sewer and public water, now, I assume that

the sewer does not have to be a public sewer?

Well, the ordinance I would say is somewhat
e

ﬁsgv-_;.because, as you notice on thg following page,
5 o when Zh;y have the standards for multi-family units,
6 thé language is public water and sewer. So I just wondey
7 whether one or the other is not a mistake.
8 Q Assuming that they are not, okay, then in
9 terms of a requirement of at least sewer services, you
10 | do not have a problem with that I assume?

11 a In the P.U.D. zone as distinguished fn

12 M.D.U. zone?

13 Q ' Thét is correct.

14 A That's correct.

15 Q How about in terms of public water? Wwhy
16 do you have a problem with that?

17 A Well, again I am saying under certain circum-

18 stances there may be a significant cost there associated

19  with developing the zone area. You see, I don't know

ese circumstances are such.

Is there not also a consideration to be
aiﬁgn’to the availability of water generally in the
23 Township, that is, aquifers and the like, as to whether
24 or not a provision requiring that public water be used

25 in a P.U.D, or in an M.D.U. zone be required?
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A. Mallach - cross 90
MR. BUCHSBAUM: Excuse me. When you are
talking about public water here, does that term
ncompass privately-owned water utilities?
MR. BUZAK: No.
MR. BUCHSBAUM: ©So the Elizabethtown
Water Company would not be--
MR. BUzZAK: That is not trug. In my mind
‘it.would be any water system not created, owned
or operated by the developer.

MR. BUCHSBAUM: Okay.

MR. BUZAK: Okay.

Q Rig"ht. a
that that could have a bearing.

Q All right. Now, do you know in terms of
Washington Township the extent of aquifers or the extent
of water availability in those zones which-are zoned for
P.U.D.'s or those zoned which are zoned for M.D.U.'s?

A No.

In terms of Randolph Township's ordinance,
any requirements there that you find displace
e cost of services on the developer or the complex as
opposed to on the individuals or on the mundicipality as
in other zones? A No.

Q In regard to the zig-zag provisions and
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lock-alike standards we did Kinnelon, but I do not think
we did Washington Township, Randolph and East Hanover.

: In Washington Township are there pro-

g:which are zig-zag provisions or no loock-alike

provisions? A Townhouses are--

and garden apartments either in M.D.U.'s or P.U.D.'s are
subject to a zig-zag provision. I have nothing here

regarding no look-alike provisions in single-~family

houses.
Q In single~family houses or--
A Or multi-family.
Q Or multi-family. 1In regard toé

Township, zig-zag provisions?
A | There is a zig-zag provision that applies to the
townhouses in Randolph Township. There is a provision
governing exterior materials in the garden apartment
zone. I'm not certain whether that's a no look-alike
provision. I'd have to doublecheck that.

Q All right. But there is no zig-zag
: as to garden apartments in Randolph?
'at's correct.
And in terms of East Hanover they do not
pérmit apartments as a use?
A That's correct.

Q And also in regard to East Hanover as to
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the displacement of costs onto the multi-family develop-

#hat's correct.

&

apértment units based upon bedroom requirements for one
bedroom 550 to 600, two bedrooms 660 to 720, three
bedrooms 850 to 900. And I notice you designate as the
HUD minimum property standard or HUD designates them

as minimum property standards?
A Again I should clarify just one point ;1*'“
points actually. The Minimum Property Stand‘?k
to the name‘of tﬁé volume that HUD uses to re%icﬂnf;‘
applications. And it's not meant to be again absolute
minimums, but it is their standards for the purposes of
making loans, insuring mortgages and the like.

Also these actual square foot totals do not
appear in the Minimum Property Standards. These are the
result qf taking all of the specific performance
F HUD uses for individual rooms, storage, hall-
;arances and the like and constructing hypo-

‘‘‘‘ units and seeing how many square feet you have

after you have constructed such a unit.

Q Do you find that these results are

reasonable requirements? ‘ A Yes.

?
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Q Now, you in the same report stated that

ﬁge standards. Minimum Property Standards, have been in

~'Enger: 40 years and has resulted in the con-

e

g units. On what do you base that statement

R )

ousin

regarding the results of these property standards?

A Well, leaving aside the fact that it's true,
these‘staﬁdards have been in use regarding all of the
developments that HUD has financed and~prior to the

creation of HUD as such the Federal Housing Adminjistrati
R 2

has financed, subsidized, insured or otherwi
with. Obviously some units are larger than
generally speakiﬁé the units are in this ball™
I personally am familiar with large numbers of
developments constructed at these standards that have
been attractive and livable housing. In addition, as
part of the preparation for the Home Builders case
which dealt explicitly, you know, with floor area
requirements, my office met with the HUD area office
: viewed floor plans of developments selected or
ts funded and insured by HUD and selected a
)er of them developed at or close to these standards,
which we then presented as part of the evidence in that
case.

Q And that is in terms of actual photographj

of thousands of highly satisfactory and livable

s
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of these particular units or--
_What we presented were the floor plans.
' Okay. Highly satisfactory means what in
.t of this report?
Ae ﬁhat it means is that these would be units,
[ dévelopments. that have been constructed over a period
of many years and are still after many years clearly
attractive, visually attractive, well maintained
communities.

Q In terms of the study that you  ;j’

volved with in regard to the Home Builders ciu‘

you see these units? Did you go out to see
were now at the éoint in time that you were imvol
the case attractive, satisfactory units?
A The particular ones we selected for that case I
did not inspect personally.

Q In terms of satisfaction, did you speak

with any of the people who were living in those units

to determine their satisfaction with those units?
rit those, I have spoken with people who live in
4its built undér these st#ndards who were
‘eminen fy satisfied with them.

Q Did you ever speak with anyone who was not
eminently satisfied with the unit?

y-Y As a dwelling unit, no.-
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R, N

A. Mallach - cross 95

Q Are you aware of any people who were not

A I have no

s

épecifié awareness of dissatisfaction with the units as
such in these developments. People have other reasons
for dissatisfaction at times, but not with the units
that I'm familiar'with.

Q How many people have you.spoken with who

have expressed their satisfaction with units e

nature? A I rf}f;
not want to guess. This, as I say, has not
kind of formal sﬁﬁdy, but it's been conversa{_\;,; i
cussing over many, many years, going back at least a
decade if not longer.

Q And based on that you feel confident with
the statement that thousands of these units of highly
satisfactory living units have been made available by

using the HUD standards?

Now, I understand from your deposition and
the report that the Farmers Home Administration
has different standards?

A No, definitely ndt.

Q Okay. On Page 36 of the deposition that
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it is an area that I do not have any knowledge of?

A. Mallach - cross 96
Mr. Bernstein took of you, and I know you do not have it
in‘front of you, on April 9, 1979, I am trying to put
7 J%he context, Mr. Mallach, there were questions
'ﬁ%fg the problems getting financing underway for
éér%afgvprojects. including the Suffolk project, Salem
City project. And the question, you are speaking in
ﬁerms of F.H.A. financing. The question that was asked'
at Page 35, Line 22:

"QUESTION: Are there any other difficulties with

F.H.A, financing?

poses certain standards that are significant

than those rquiféd by HUD."
| MR. BUCHSBAUM: I would like to see what t]
MR, BUZAK: Okay. Just let me finish.

MR. BUCHSBAUM: Okay. I am sorry.
Q And then you go on on Page 36, Line 8:

"QUESTION: Could you give me an example of that siy

SWER: Well, for example, if you were building
t HUD apartment and you wanted to put up a two-
apartment, that unit would have somewheres in
the area of 700 and 750 square feet of»interior habitabl
floor space. The F.H.A. looks for such units to have

900 feet of habitable floor space."

1=~

ce

W
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That is basically the gist of what I am getting

very important one. I hesitate to blame a Reporter, but
every reference in what you read to F.H.A.--

(A discussion is held off the record.)

n

MR, BUCHSBAUM: 1In respohse to Mr. Mallach

assertion there was a discussion with the:

Reporter at this deposition who is the

that recorded the deposition of which
spoke. Aﬁd he agrees that the statemeé
with respect to H.F.A. rather than F.H.A. and
that Mr. Mallach is correct in saying that the
transcript should be corrected.

MR, BUZAK: I have no comment because I
was not there, but I assume that that is an
§ccurate portrayal.

ﬂ Can you tell me what the F.H.A.--

tually F.H.A. standards, or Federal Housing
inistration, is a division within HUD. Farmers
Héme Administration is abbreviated, in order to dis-
tinguish it, F.M.H.A. Finally, the New Jersey Housing

Finance Agency is abbreviated H.F.A.
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Q Soc we are speaking about standards that

are imposed for the purposes of financing by F.H.A. as

¥

to those imposed by HUD?

Pr F.M.H.A.

Q Okay. . A Yes.

Q In any event, regardless of which one it
is, there is a different standard in terms of financing
and size of unit. Is that correct?

A The State as part of their mortgage program using

tax exempt financing imposeés a larger unit sigé.

Q Now, is the State standard in

A Yes.

Q And you would say then that the State
standard is improper for the purposes of least cost
housing? A If it were inm-
posed as part of an ordinance, it certainly would be
improper.

Q Now, if I understand you correctly, the

the H.F.A.'s increased size of one-bedroom
#s to do with the saleabiiity of bonds, if I
under;tand your deposition correctly. You go on the
next few pages to explain that.

A That's their assertion, yes.

Q Do you feel that that is an accurate
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A. Mallach - cross 99
assertion? A I am somewhat

sk g};gal. I believe that they believe it and have

Q The standard that you have set or agreed

with in terms of HUD for one-bedroom apartments, 550 to
600 square feet, do you feel that that is the minimum
necessary to comply with health and safety standards?

A Well, it gets into a question as to'whit #xe. health .|
Ry 53 ek

£

and safety standards. And, for example, wha#?i g
space does is it provides you with enough rri’
a bedroom that t@o people can occupy :rea.sona‘b’ﬁiye,.‘.;.‘,;“r
living room so that a few people can sit around, watch
television or whatever in, a dining space where you can
put a table and chairs, what they call a galley kitchen
with serving counter to the dining area, one full bath
and a reasonable amount of storage space, closets, and
enough clearance between rooms, doors, to allow free

of people and full opening of doors and closing

Now, in terms of what we might call general
American standards for a two-person family or perhaps
even a three-person family where it's a small baby, this

I would consider to be probably pretty close to the
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A e
cultural aspects of American life or of the region's

A. Mallach - cross 100
minimum for health and safety. You could chip away a
ired.

_g@ the\other hand, you could conceivably have a
mﬁéh sﬁéller--for example, a'single space that had all
of the kitchen facilities, dining and living areas in

it in a single and much smaller space where you would
have to move things, move furniture when you wanted to
eat or cook or whatever. That might be consistent with

health and safety, but it's--I think it would;bé"

generally perceived as undesirable by many pq§§~
Q But wouldn't that comply with
cost provisions és promulgated by the SupremegﬁOﬁrE‘ih“k
Madison? A Well, I think
within least cost one must take some account of what one
might call cultural standards. I mean it's quite
possible that a Mongolian yurt would be substantially
less expensive, but people would find it difficult to

be 1

iving with the goats.

Is that what the Supreme Court said,

Did it say that you could take into account

life, which I do not want to get into in too much detail?
A I'm hesitant to try to read the mind of Justice

Conford.
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Q oh, come on. You are sitting here testi-
fying as to whether 27 towns' ordinances comply with the

?is of that case. And now you are telling me you

t to get into their mind? With all due

XS

5 respect-- _ A To put it

Vﬁﬁﬂ differently, I only want to delve so far into the psyche
7 before things get very blurry. Obviously one can't have
8 a definitive answer on that. But my belief would be

9 taking that decision in general context, that they ex-
10 pected it to be applied within SOme kind of aﬁgfgggakgrﬁ
11 American cultural framework, if you will. %%f*

12 Q Okay. But in terms of the dep?) L

13 you had given, tﬁé initial deposition, the dfﬁgﬁ

14 between 700 and 750 feet and 900 square feet, couldn't
15 that be accounted for in terms of cultural preferences
16 or cultural necessities that the Supreme Court would
17 still consider least cost housing?

18 A No.

19 Q I guess my problem is you are drawing the

ithe number, you know, according to your report

0 square feet.

22 MR. BUCHSBAUM: Wait a second. I anm
23 having trouble with this line of questioning be-
24 cause you are not asking his opinion as to what

25 are sound least cost standards. You are asking
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A. Mallach - cross 102
him what he thinks the Supreme Court meant. He

- is taking the general language in the Supreme

*ﬁ;éourt opinion and applying his knowledge as a
f¢&g?ﬁﬁfi%?ousing expert to that language. That is proper
R cross questioning.

MR. BUZ2AK: Okay.

MR. BUCHSBAUM: But this business of trying
to figure out what the Supreme Court had in mind
is really not fair.

MR, BUZAK: Okay. I agree with;gba§. ~ -
Q I will withdraw the question aniﬁ;;ﬁfllyiw

ask you this one: Could the square footage h%?i@@é;f ??
than the square footage yvou had here at 550 tdﬁédaigéﬁéfé

feet and still be least cost?

A No.

Q And I assume it could be less and, of
course, be least cost? A Yes.

Q In terms of the ordinance of Washington

. is there any square foot requirement set»forth?
ith the very insignificant exception of apart-
Br commercial uses in the C-1 d@istrict,.
éhere is not.

Q Would you say then that the Township's
ordinance does not contain an improper restriction on

floor size or area of a unit?
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A. Mallach - cross 103
A That's correct.
In terms of Randolph Township, first its
-“iartments, does it set forth minimum floor area
, 3i:? A Yes.
>Q Okay. And, in fact, are the standards in
square footage less than the standards you have
promulgated? A That's correct.
Q So would you say that Randolph's ordinance
in terms of square footage, the»unit size for garden

apartments, complies with the standards for least cost

development? A Yes.

R Bt
R e SEDI L
S
24

Q In terms of townhouses is theré}
floor size? A Yes, there is.:
Q And does that comply with the minimum

standards for townhouses that you have set forth?
A It would not comply for.a two-~-bedroom unit. It
would comply for a three-bedroom or larger unit.
Q Okay. Mr. Mallach, can you tell me on

whatigou based the numbers that you have set forth in

W rt? Are those solely on the M.P.S. standards?
ey're derived from the M.P.S. standards, yes.
Do you know if there are any other standarg
that are less stringent than the standards as set forth
there? A The standards

in what I believe is the New Jersey Housing Code, which

s
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A. Mallach - cross 104
just referred to square footage per occupant, are
effeg.;vely substantially less stringent.

3 aAnd do you feel that those should not be

¥sndards for least cost housing?

A Well, those standards would not really make it

possible for a newly constructed unit that provides a
full range of facilities that a family expects.

Q Now, two things: First, can you be more
specifickabout the full range that the family would

expect? A I think this

2
RO
L

goes back to earlier in terms of the facilit
think an American family seeks--I think most famildes -
*{{ et

seek this, but tﬁe likelihood of achieving it Véri;éf
from society to society, but would seek the following in
a dwelling unit: a bedroom where the adult couple or
adult single person of the family, if there is only one,
can have some privacy; secondly, a separate area for
sitting indoor recreation, conversation, social activity
e like; thirdly, an eating area; fourthly, a food
Von area; fifthly, a bathroom; sixthly, closet

A e space; and seventhly, to the degree there
are ch&laren, say, over three or four years of age, one
bedroom, one separate bedroom for the children of either
sex.

Q So are you saying that the standards as
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set forth by the State of New Jersey are almost impossible

fiency apartment or for a one-bedroom apartment?

A That's correct.

Q Because it is based upon occupancy?
.\ Well, it's not because it's based upon occupancy.

It's because it's a very low figure for occupancy. I
mean it's designed as a basic minimum below which one
can actually perceive a literal health peril,ﬂif'you
will, |  §77'“
Now, I have not done any specific studﬁ;ﬁﬁFtbigg

believe

point, but if you are talking, for example, aéﬁ:

the standards are, 150 feet for the first person and
100 for each subsequent person, this would give you, say,
450 ,feet for a four-person household unit. Now, at most
you can construct a one-bedroom unit--

Now, for example, if you wanted to build a square
or a cube with 450 square feet in it and then allow
g;il family members to construct little cubicles

ﬂéés, you could house four people in 450 feet

Qiéhouﬁvcreating an Iminent health or safety problem.
But it would not correspond I think to the normal ex-
pectations, particularly in a newly-constructed unit.

Q Okay. But is it not then true that the
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standards that you have set forth and established as

A
have set forth in terms again of the apartment-

'?gontext that we--

A iNot significantly, but slightly.
| Q And could it be higher and still comply
with least cost? A I can't imagine
how.
Q Well, Mr. Mallach, isn't it to some extent

a subjective line that you have drawn at 550

square feet? Couldn't you just as soon as sé;

iz

600 to 650 square feet or 450 to 500 square f:_
- L
a Not feally, there's relatively less ral"
as you are really talking about functional requirements
and no more than that, there is not that much room to
play ground with. For example, if you have a kitchen,
now, a kitchen has to do certain things functionally.
Now, obviously if you say, for example, that you would
ikg to have an eat-in kitchen as well as a separate,
Bmal dining area, that's going to take a good
%é space. But if you want a kitchen that's going
';6'do everything that a modern American homemaker, male

or female, is likely to want to do in a kitchen in terms

of food preparation and food storage and related matters,

then that is a pretty fine amount of space.
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The same is true of a bathroom. Obviously if
you want a circular, sunken tub or a Jacuzzi, that takes

But if you say that the basic requirements

s,
x‘l'»',t-)e‘

have, say, a five-foot tub with shower head,
éggief, sink, again}and necessary associated storage,
you can define with reasonable precision the number of
square feet you need for that and so on down the line.

So these are not subjective, Vvague standards.

Ul

Q Well, you have picked thé ones that perhap

are the easiest, with all due respect, to defiilie i

terms of function. But let's take the other 3
in the typical apartment, that is, the bedr }
social area or tﬁe recreational area as you ﬁiW§w £
it. Are not those subject to a variety of interpreta-
tions as to the necessary space to perform the sleeping
function and other functions that you might perform in
the bedroom? A ‘Fundamentally
the sleeping function requires a bed.
Q Precisely my point. Or we can have a
vd? It is facetious, but I am trying to make a
A Well, here, for
i
example, let's take the, quote "master bedroom" or the
principal bedroom. Now, this should be designed to

serve two adults. In some cases it may serve one, but

it will generally serve two adults.
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So you need a double bed most likely, conceivably

. two separate single beds. You need to have the double

arated in such a way. This I would not say is

“but it's a general desire so that--And this is

not trivial. This is the sort of thing that planners,

o

interior designers and planners and government people

devote a good deal of attention and time to.
Q I am sure they do.
A You should be able to situate that bed so that

each of the two people using it can get in a

it without stepping over the other. So that'

have a certain amount of clearance on three
the bed. . Equaliy you have to have a certaié
room in the room for clothing storage, dressers, a small
closet with hanging hooks or rods as the case may be and
so forth.

Q And I recognize what you are saying, but

don't those items come down to a subjective judgment as

to whether or not the area for storage: of clothing and/or
in private in the bedroom, which could just as
one in the bathroom, vary depending upon who
00 ing at it and what standards you are going to use
to judge the number that you are going to put in for that
particular function?

A Until you get to the point where you are talking




» FORM 2048

PENGAD CO.. BAYONNE, N.J, 07002

10

11

12

13

14

15

16

17

18

19

... qui

A. Mallach - cross 109

about taste, if you will, rather than functional re-

xgmggts, they do not vary significantly.

_Tiéf But functional requirements could have
]:;?vggply the unit sizes that the State in its code
#ugge;;é on a per occupant basis? If you .are going to
use a functional view of it--

A No, unfortunately they do not render themselves
to that. For example, if you have 450 square feet, if
you have an envelope containing 450 sqﬁare feet for
four people, I don't know how you could consi” -

workable two-bedroom apartment in 450 square

would have two bedrooms, kitchen area, eatind

social area, bathroom, hall and storage. I AoR>

lieve it could be done.

Q Could you do it in 550 square feet?
A I'd be inclined to doubt it.
Q Well, aren't you inclined to doubt it be-

cause you are viewing it in terms of certain standards
that you have established in your own mind or for the

of this report, which standards would not fit
ace of 550 square feet or 450 square feet?

' Well, I've reviewed the standards, for example,
that go into a one-bedroom apartment unit, 550, 560

square feet. And I don't know that there's a great deal

of slack in those again in terms of the kind of
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functional standards that I spoke of.

wg?w, let's say you can juggle a little bit here

s A tet

6&é£uthe other and so you put it against a wall and you
;ose——you save maybe a total of 20 or 30 feet altogether
Q But how about other items? I understand
that item. But let's say area to dress or area for
recreation or social activities as you define it. Couldn't

that area be just as soon 50 square feet With@ﬁﬂ*?“‘

and a little cocktail table in that 50 squardi i

well as being 100 square feet having a ten-bvad

room where you can--
A Face your opponent as it were?
Q That is right.

MR. BUCHSBAUM: Well, isn't the point of
what is going on here that the actual level

chosen has actually stood the test of time be-

cause it has been in use? As I understand Mr.
allach's testimony, that is the reason he
ttled on an éstablished level, because it fit
with the functions and also at that particular
level it had been used and been proven.

MR. BUZAK: Well, I got the second part

in terms of the fact that it has been taken from
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the HUD standards and the statement was made that
-~ it has produced satisfactory livable units,
‘JEhousands of them.
And then when I got to the functioning
" of it, I thought that it was not just this
standard, but there was a reason behind it,
that is, minimum standards based upon livability
and functions that were necessary. And that is
why these numbers were better; ﬁot only because

HUD said they were and on the average @ R

at all the HUD units and extrapolatinf}
figure, not only that, because there A
functionai standards related to that.
MR. BUCHSBAUM: Well, as I understood the
point, it was combination of factors. And it
devolved on the thought that these particular
functional standards have been shown to work.
And, for instance, if I am characterizing the
_testimony correctly, a ten-by-ten living room
ad been shown through the years to work because
ft has been used. And that is a conservative
estimate. Rather than trying to cut another
20 feet off the living room, the point was made
in the report to stick with a functional level

that was modest, but that had been
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shown to work.

Well, is that your testimony, Mr. Mallach,

’ standards are based upon an examination of that

worked in the past?

A Mﬂﬁéll, it's a combination of the two. These are

standards that have worked in the past. They are

standards also which, in turn, are set on functional

definitions of uses and use areas which I consider to be

reasonable. I don't believe I said that a ten-by-ten

living room is a reasonable standard. I'm nols

about that. But be that as it may, these are,
functional standards. .
Now, one ean develop' other functional s
and say that these are functional standards that although
more modest than the one the HUD M.,P.S. are based on,
is nonetheless adequate. But I believe for the normal
range for family life in a unit without serious con-
straint that the functional standards used here are
ble ones and any significant diminution of
ld reduce the livability of the unit in a
#lly significant fashion. It would not mean that
a smaller unit would be an imminent hazard to health and
safety.
Q But it would mean that a larger unit would

not conform to least cost?
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A That's correct.

Okay. I am going to ask one more question

¢
“spere based upon, if I understand your testimony

-

G e S RN
correctly, an extrapolation of the sizes of varying unit

Ul

which HUD has through the years financed or been in-
volVed with. And the median or average or something of
those units results in the figures that you present
here. 1Is that-- A | No, not quite.

Q Okay. Can you explain what it }5~$gepZ%;~5

Pt

A The actual figures were based on hypot}
units constructed in our office on the basis{jT ?;
application of aii of the HUD standards. Théﬁﬁﬁivf.¥h~5
that we subsequently obtained floor plans of for the
purposes of exhibits were consistent with these, but
were not the basis for the anélysis.

Q Okay. So, in effect, this is a model taking
into account HUD's standards?

That's correct.

So HUD does have standards?

' ¥UD has standards for the different rooms that

i
erve for different functions, for storage space

wi

and so on and so forth. You take all of these standardsi
You sit down at the drawing table and you construct a

unit that meets all the standards. Aand then you find
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out how many square feet it has.
‘Q: Could the standard be any bigger than this,

ltimate result that you come up with?

\;!?ll, you can always do something that's bigger

you apply the HUD standard as such, if they say 100
square feet for this you put in 100 square feet for that
and so on and so forth, and construct a reasonably
efficient, not an optimally efficient, but a reasonably
efficient layout, they will be within this ran

Q What were they expressed in tefj‘“

feet per occupant, feet per bedroom?

A A standard in feet for the first bedrdé&,~aw

standard in feet for the subsequent bedrooms, a standard
for combined living room and dining room area. There
are various package standards for some total of kitchen,
living room and dining room functions, depending on--
Well, they treat the functions of food preparation,

ating and socializing as being very closely related,

Areate modules for those functions depending on
i break them down.

So, for example, there would be one module if you
had an eat-in kitchen and a living room. There would be
a different module for a serving kitchen and a dining

room and a living room and so on and so forth.
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Q Okay. So it is on those standards from
1jch you extract the figures here meaning that the
i‘combination of those factors would result in
$ment with a one bedroom of 550 square feet and
the lérgest being‘one of 600 square feet?
A That's correct.

(A recess is taken.)
Q | One of the last items regarding floor

sizes, you mentioned that the floor siées should be

‘6ccupancy based and then gqualified that by s

with the number of bedrooms rather than a singl

it would be. From a practical standpoint that creates
a rather awesome regulatory difficulty because when a
municipality is reviewing a plan submitted by a builder,

there is no nexus at that point between the review

and the number of occupants.
In terms of single-family detached dwelling

tandards that you have set forth, does not the

lot area size vary with other environmental constraints

that the particular piece of property might possess?

(A discussion is held off the record.)

A There would be sites--or environmental constraint

could occupy? | A Well, theoretically

S
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that would make certain areas of sites less suitable for
‘\sggll lots as discussed here.

‘ What do you consider very small lots, the
? A That's correct.
t~Q And what would be the proper handling by

a municipality of a lot which has, let's say, an environ

mental problem regarding sanitary sewerage disPosal,
bad perc and the like?
A Well, generally speaking with the exception of

extremely good soils for the purpose, develops

50-by-100 lots would require some form of c
sanitary sewer system.

Q . Which would be one constructed{;L het “‘T
serve only that particular development or part of the
public sewer system? A That's correct.

Q And who should bear the cost of the
construction of that system if it is only to serve as
that subdivision? ‘Again, I am sorry, continuing the

consistent with least cost housing standards.

think this cost could be borne by the developer,
think it wouid be reasonable but perhaps not
esséﬁt al for a municipality to share in the cost.

Q Now, Mr. Mallach, are you. aware of the
standards that are established by the Department of

Environmental Protection in the State of New Jersey
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regarding the construction of a package plant or a
treatment plant in a particular area?

‘Wot in detail.

Are you aware that among the requirements
5 | .1isté‘ré;uirement that there be stream or a stream or
6 streams of a certain volume into which the treated
7 effluent from the plant could be discharggd?
8 A - No, that would only apply if the nature of your
9 treatment facility involved discharge into a stream.

10 ' Q What other types of facilities %%F'-

-

11 treating sewerage are there?

12 A Well, there are two distinct types. ig

13 there is testimoﬁy on this. And again I mustE

14 this by the fact that my familiarity is of a general
15 rather than a detailed technical nature. There are
16 treatment facilities that provide spray irrigation as
17 a means of disposal and that provide discharge in the
18 ground water after lagooning.

19 4 And the Department of Environmental

recognizes both such systems?

22 )

And will accept both such systems, given
23 the proper construction?
24 A . That's correct, yes.

25 Q How about in terms of maintenance of
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those systems? First, are you familiar with any costs

of maintenance of those systems?
5 -‘*;z‘ R iy ’2%5

ot specifically, but I understand that they are
fomtificantly different from what might be called
trégatEZnal systems.

Q 'In terms of operation of that type of
system serving a single-family development consistent
with the least cost housing concept, who should bear the
cost of the operation of that system?

A Well, again I don't see any fundamentag diffarence

between the single-family houses and the mulﬁ}
developments we discussed earlier.

Q Okéy. And if I remember your
that--Maybe I better not try to remember it. What was
your answer to that? In terms of that question, if I
recall, your answer was it really could be aone either
way,-that it could be run by the municipality and perhapf

if there were a number of them an M,U.A. could be created

to operate these various treatment facilities or it can
y the home owners or residents who are serviced
a I think the

@y in terms of some form of M.U.A. operation would
be preferable, but I can imagine circumstances where the
latter would be called for.

Q All right. You would not require, though,
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a municipality to create such an M.U.A. in order to

Is it your position that a private sanitarj
Sewer’s;stem, and by that I mean one that is not run by
the municipality and one that is constructed by the
developer in conjunction with the development, is that
system a viable alternative for any given area in a
municipality? A ' Any area I

believe that is suitable for development of higher.
B

density housing, yes.

Q And what would be the standards;
mine those areasﬂﬁhich would be suitable for %
ment of higher density dwellings?

A Well, and in particular reference to least cost,
we are talking about areas that have relatively few
environmental constraints creating extraordinary develop-
ment costs or obstacles. And those would be the
significant ones that would apply in this case.
A . In terms--I am sorry. Are you finished?
‘-s, in this situation.

»»§¥; In terms of the Borough of Kinnelon, are
you familiar with the environmental aspects of the Town

in terms of its zoning?

A No.

]
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Q With respect to Washington Township,

B e t': . . . . .
gvefthin those municipalities?

Q Okay. With respect to Washington Township
specifically, what are you familiar with regarding the
environmental aspects of the Township?

A I have observed the eastern parts of the Township

principally. And this is east of Long Valleys And the,

area is generally rolling with a good deal oﬁf*é’
is-~has little or moderate slope. It appear‘
large part well arained. There is a fair amdﬁnt@bf ~and‘
that's actively farmed.

Q Okay. Are you familiar with the soil
characteristics or percolation characteristics of the
land.that you are referring to?

A I've looked over it in general terms in the soil
‘I don't remember the specifics offhand. I
er to that if you would like.

Well, if it is necessary to answer the
og} I think you have to. Maybe I can speed it up
a little bit.

Are you aware of any impediments to sanitary

sewerage disposal in the areas you referred to with
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respect to Washington Township?

Fo.

3 Now, in connection with Randolph Township,
'5%’ %%gw it 4 iyour knowledge of the environmental aspects of
555 i the Towﬁship? A Well, Randolph
6 Township ’is ‘more varied, at least the areas that I've
7 seen of it. It ranges from relatively flat areas in

8 the northern part--There are some areas of fairly steep
9 slopes around some of the lakes. It's.a very mixed bag,
10 if you will, environmentally and physiographiegk

11 Q And the townships should take

12 I assume those characteristics I assume in tf?@f

13 zoning ordinance? A That %%

14 Q Has the Township in delineating its town-
15 house zones and garden apartment zones taken into

16 account those considerations to your knowledge?

17 A Not significantly, no.

18 Q Are you saying then that the present

[V

19 zoning in Randolph Township has disregarded these factorF

won't say that the zoningbhas entirely dis~

| environmental factors. I'll say there is no
‘e ‘ég‘bé that the Township has provided zoning for high
23 density townhouse and apartment uses in areas which are
24 environmentally suitable for that. There is--

25 0 Q Go ahead. I will stop you later.
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A There is no evidence that in the placement, the
designs
gjental factors have been taken into consideration,
: ;%Qéct of the zoning ordinance.

Q And how do you derive that conclusion?

A "The first conclusion is that the areas in which

an infinitesimal part of the area of the Township that
they clearly have not identified in any comprehensive

way environmentally or otherwise suitable areas fg

multi-family development. If theyhave, it's;
flected in the zoning ordinance. Those ar:é.*.au;'**A:"vw
been zoned for mﬁiti~family development are ﬂ?
as I can tell significantly better suited for that pur-
pose than large numbers of other areas in the Township.
Q Well, are there other areas ih the

Township which are better suited for apartment house
zoning or townhouse zoning?
A I have not done such an analysis.
: i Are you aware that there is a sewer ban
the public sewer system which affects Randolph
4 0. W A Yes.

Q --and linits the number of connections that

can be made to the public sanitary sewer system within

Randolph Township? A I'm not
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familiar with the specific features of the ban.

Q Assuming that the ban limits the number of
lons that can be made and that at the present time

{-rity, the Randolph Township Municipal Utilities

P S
Author{%y. has allocated all the connections that can be

made to the pﬁblic sewer system, what effect does that
have in terms of the zoning of townhouses and garden
apartments in the area permitted for such units?

MR. BUCHSBAUM: Well, in part that is a

legal question because under Mount Lauxel

explicitly stated in that case lack o
no excuse for not changing the zoning
you are aéking Mr. Mallach to answer
guestion about the influence of sewer capacity on
zoning. And the Supreme Court has dealt with
that question. However, as we are going along
here as before, if you can answer the question,
feel free.
A Well, there is not that much I can add to that
think certainly in identifying sites that are
:rather that should be zoned for higher density
“eost housing, this should take in consideration
first if there is going to be additional sewerage
capacity at some point, access to lines and extensions

or if there is not areas suitable for development on
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reasonably large scale, to encourage the construction of

. private facilities. But, in any event, the sewer ban

In terms of the size of townhouses as you
sef f§¥th in your study--
MR. BUCHSBAUM: On Page 5, now, of the
report?
MR. BUZAK: Yes.
Q What was the minimum size of the unit that

you found to be acceptable under least cost stapdi

A The minimum sizes I cited earlier are';’*w

to all types of upits.

Q . Okéy. So the three-bedroom t
could range from 850 to 900 square feet in size?
A That's correct.

Q Now, in terms of Randolph Towhship—-

MR. BUCHSBAUM: As a minimum standard?
THE WITNESS: Yes.

Now, in terms of the Randolph Township

dinance, does it provide for minimum floor area
ouse units? A Yes.

Q And is that floor area consistent with

your standards? A . As I believe I
answered a little while ago, it would be adequate for

the purpvoses of three bedroom or larger units, but
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would be excessive possibly for one or two-bedroom units|
Okay. Why do you say possibly?

% shouldn't have said possibly. I should have

¥ »dé?initely.

EQ Okay. In terms of Washington Township,
are there standards conforming to the standards you have
promulgated? A Washington
Township does not impose minimum floor area standards
for townhouses.

Q So, therefore, I would assume that it ..

complies or does it not violate the least cos: sty

A In that specific regard.

Q Théf was going to be the rest oi%k"
question. A Right.

Q Fine. Now, Mr. Mallach, you mentioned an

interesting thing on the bottom of Page 5 regarding the
width of units, saying that ordinances requiring 18 or

22 foot widths are--

Twenty to 22 foot.
1 I am sorry. What did I say?
ghteen.

qQ --20 or 22 foot widths are patently absurd
in your language, as any visit to any attractive older
community will show. And then you go on to cite

Philadelphia and Washington, D.C. containing townhouses




- FORM 2048

07002

PENGAD CO.. BAYONNE. N.J.

-

10
11
12
13
14
15
16
17

18

23

24

25

19

A. Mallach - cross 126

that are actively sought after and livable at widths of

In terms of cost are those units that you
;1ring to within the purchase price affordable
byvioﬁhincome persons?

A Well, it varies very widely depending. In the
case of Philadelphia certainly the cost of the townhouse
will vary more depending on where it is rather than what
it is.

Q But you cannot give me a number®

A Oh, certainly, there are townhouses ing

that will sell for $20,000 or less.

Q . And the condition of those uniﬁﬁa%ff»vfhdé
the attractive, livable and actively sought-after housing
A Actively, if it was that actively sought after,
it would be more expensive. It varies very widely.
There are attractive and livable townhouses in modest
working-class areas that are not slums in the $20,000
ge if--
And they are--I am sorry.
e same townhouses in areas that have some
particular positive feature attracting more affluent
people will be, of course, more expensive.

Q Are there not also units at widths of 15

‘and 12 feet that are in abhorment conditions?
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you talk about internal skewing or the mandatory sub-

A. Mallach - cross 127

That's true, as are many units of 20, 22 and 24

Okay. In terms of the P.U.D. development

’gu referred to on Pages 7 and 8 of your report,

sidation form to provide least cost housing. What does
a municipality do, if anything, to encourage internal
skewing or mandatory subsidation?

A Well, the simplest thing would 5e to frame an

ordinance which would either make it a mandatggfﬂ

dition of development in a given zone or alt;
they could frame it in such a way that if not
it was tied into'incentives such as density bi réna“:
would be attractive to do so.

Q And in your opinion would that be con-

sistent with the standards as enunciated in the Municipal

s

Land Use Law? And I do not mean that as a legal questioj
I recognize that you are not a lawyer. I mean it in
terms of-- A Didn't we do
: morning?

We might have, you know. Go ahead.
A Again as far as I know the Municipal Land Use Law
is silent on this issue.

Q You are right. I am sorry. You are right

We went into it before.
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A. Mallach - cross: 128

Now, Mr. Mallach, is there anything in the

q;nanges or the ordinance of Washington Township re-
w ts P.U.D. zone which times the development of
@; units or structures within that P.U.D. zone?
A éhe ordinance is not explicit about timing. It
does require, however, that at least ten percent of the
area of a P.U.D, be devoted to commercial, office or
industrial uses, which is essentially the same matter.

Q Well, isn't the definition of a P.U.D. a

development which has not only different typep
r

residential dwellings within it, but also regi

dustrial, commercial areas in it?

11 s gas
A Well, I believe the definition of a P.GD.- 18’

development which contains different uses so that it
could be single-family or multi-family, but mainly that
it's been developed as a single-planned uniﬁ as distinct
from separate zones. Within that overall umbrella T
believe the Land Use Law provides for P.U.D.'s that are
purely residential, purely industrial or a mixture.

Well, a planned residential development it
to me would be one that is limited to
residential dwellings?
A That's correct.

Q A planned unit development would be one

other than-- A That's not my
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reading. I believe that's a generic term that includes

MR. BUCHSBAUM: You are arguing about some

Why are you opposed to a requirement of a
ten percent uée of 'a planned development in Washington
Township being retail, industrial or office or research?
A ~ Again it's not whether I'm opposed to it. 1It's

whether I consider it consistent with fhe goal of least

cost housing.

The imposition of that requirement es:féﬁf
holds the residential hostage on commercial
Since residentiai.development, particularly ﬁiﬁi
residential development, is something that is in short
supply and meets an enormous demand, it could usually
be quickly and efficiently filled just by itself. 1In
office development or in this retail development in
excess of the neighborhood level is something for which
there ig substantial supply and less unmet demand, the
which is that by imposing such a requirement
of development is slowed down. The cost of
evelopment as a result of the slowing in pace is
increased.

Q But that does not have to be built

initially? That could be built at the last ten percenty
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A. Mallach -~ cross 130
couldn't it? A Well, again I
h s};ant without having the exact language of the

}é in front of me, but even in ordinances that
pve elaborate timing requirements it's usually

i
the case that there is some generalized language that

when an ordinance--sorry, when a P.U.D. is built in
phases, each phase must substantially contain a mix of
uses and types consistent with the overall P, U.D. So I

would doubt that that would be the case. If that were

or felt earlier in the context of another discussion are

a necessary adjunct to least cost development?
A Yes, that would take much less than ten percent
of the site area, of course.
Q On what standards are you saying that?
Well, there are fairly detailed standards for
of activities retail and commercial activities
pported by variéus numbers of people.. Now, if
-ake a hypothetical 100-acre P.U.D. in Washington
Township, which is the minimum, you have a maximum of
400 families, quite possibly less because of the density

reduction provision. Say somewheres between 300 and 400
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A. Mallach - cross 131
families could be accommodated in that development.

Now, marketing standards indicate that 300 to 400

g S

Now, this certainly,
even with ample parking for those people who are in too
much of a hurry to walk from their townhouses to the
store, would still require say at the most an acre.

So that we would be talking about one éercent of the

site in this case being used for commercial s

development and the balance would have to be
else.

MR;-BUCHSBAUMé I do not unders?
those standards apply to on-site developments
necessarily?

THE WITNESS: Hoﬁ do you mean?

MR. BUCHSBAUM: Are those standards saying
that the one acre for commercial has to be on the
same site as the residential? The market standard
pu are talking about?
THE WITNESS: ©h, no, I mean if somebody
;ﬁilt a Seven-Eleven across the street from the
P.U.D., that would presumably--whoever got there
first would get the market.

Q Mr. Mallach, I want to go into two areas
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'permitting housing development, be it high or low

~__for development. In fact, as evidenced by this recent

A. Mallach - cross 132
to conclude the deposition. The first goes back for a
second to the environmental factors and the zoning

#gtes, consideration of them.

a housing expert is there any problems in

density, in a flood area or floodway?
A Housing development is generally not a good idea
in a floodway.

Q Okay. Now, how do you define floodway?

A Floodway is the area in which the actugl flow.

of water takes plaée during fleoding.
Q Okay. And the next area is dekj‘&‘ﬁJ
A As the fl&od fringe or flood hazard ar;a;!‘iﬁﬁwn
the two make up the floodplain. -
. Q okay. Now, how about flood hazard area?
Do you find any difficulty in using that for high or
low density development?

A The flood hazard or flood fringe area can be used

izens development in Lambertwille, it can be

e successfully because in a situation like that
in ail ;nlti-family elevator buildings the ground floor

is not used for any actual habitation purposes. So that
in the admittedly in this case unlikely event that the

flood level would reach that building, there would be
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1 no hazard to life or limb.

So, in effect, you are saying you can

in a flood fringe--

¢Q§th appropriate care and careful planning and
5 Sovon. *
6 Q Anticipating the results of a flood should
7 they happen? A Yes, yes.
8 | Q But other than that you do not see a
9 problem with the construction in a flood fringe?
10 A I believe you should be selective ab
11 plan it very carefully. The point is that t i
12 fringe area does not have the same more or ldég
13 bar to developmeﬁt that the flood hazard—-I'ﬁidSr“_p
14 | floodway has.
15 Q In terms of the Township of East Hanover,
16 are you familiar with the floodways and the flood
17 fringes within that Township?
18 A No.
19 X Q Okay. But I assume that your general

uld not take place in the floodway, but could

4 i
22 be pe

fmltted in the flood fringe?
23 A Yes.
24 Q Also with respect to the environment, was

25 it not the position of the plaintiffs in the Madison

'?would apply to them also, that is, the develop-
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A That I really don't know.

A. Mallach - c¢ross ' 134

case that the way to handle environmental problems was

i.t zoning or the like, but instead to have
fted a strict set of standards and restrictions
regardigg the manner in which development could take
place within that area?
MR. BUCHSBAUM: Wait a second. Mr. Mallach
can answer that one if he feels comfortable with
it, but are you seeking to get his position on

that issue?

MR. BUZAK: Well, I am seekingf&"
whether he understands that to be one?

positions taken in the Madison case.

Q The last item I want to speak to you about
is the mobile home aspect. I realize that there is a
separate expert on mobile homes. But I take it that
it is your position that a mobile home should not be
ited from being erected, brought upon land, within
family zone?

at's correct.

Q And that you have no problem as a housing
expert that there would be single-family home develop-
ment on small lots on which interspaced would be small

lots with mobile homes?
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A None whatsoever.

In terms of planning concepts to the ex-

A No.

Q In terms of market demand for the units,
either single-family units or the mobile home units,
do you see an effect on that?

MR. BUCHSBAUM: This is getting into a

fair amount of detail with respect to &
homes. And I really prefer that be ff
expert forvthat subject. I am concergﬁgm
questions'of market demand and getting?# that®
kind of detail because we do have someone to
testify about mobile homes.

MR, BUZAK: I am specifically relating it
only to the situation where you have what Mr.
Mallach advocates in his position paper, which is
that you can put mobile homes on lots interspaced
th single-family homes or vice versa I suppose
pending upon which came first. And I want to
ow the effect of that on the market.

MR, BUCHSBAUM: I thought you were asking

a question about the comparable effect between

that versus a mobile home park.
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A. Mallach - cross 136
MR, BUZAK: No, no, no.

MR, BUCHSBAUMQ If your gquestion simply

és would a mobile home on a single-family plot be
:gsarketable interspersed with regular homés-~
h MR. BUZAK: That is right. And vice versa,
would a single-family home be marketable. But
the effect on the-market of having this inter-
spacing of, you know, your single-family dwelling
and the mobile home next to it and the mobile

home next to two single-families and t&ﬁ”’

homes or whatever.
A I don't believe there would be a signi

issue.. TR

Q Do you know of any areas where that is per
mitted in New Jersey or been done?

A I can't think of any specific areas. I believe
it's not uncommon in parts of South Jersey.

Q But you do not know of any specific areas
where that is done? A That is correct}
And in the areas where you think that it
done, has it been done consciously, that is,
specifically permitted in a zoning ordinance or has it,
in effect, been created before the zoning ordinances
were even in effect?

A I really wouldn't be able to say.
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A. Mallach - cross 137
Q Okay. In terms of Kinnelon's zoning

ordinance, is there anything in the Kinnelon zoning

that prohibits mobile homes?

f?éll, in a nutshell, the minimum floor area

o

would permit the very largest of what are known as

doublewide mobile homes, but not regular mobile homes.
Inladdition. the language that I quote in my

report regarding the condition that, quote, "the design

of any building or use will not be so incongrwous.wi

the character of the neighborhood as to adveﬁf
the value of adjacent or nearby properties,"
I think given thé-character generally of the Kimne
zoning ordinance, I believe were someb;dy to erect or
seek to erect a mobile home on a site, that it's certainly
at least possible that this ordinance proviéion would
bar--In addition, of course, the requirement of a garage
would be another hinderance because mobile homes do not
customarily come with garages.

T Isn't it your opinion, though, that the
ion of a mobile home, and let's take the double+

ghit that would conform to the square footage re-

quirement, would not advérsely affect the value of the

adjacent property? A I believe that

it most probably would not. But I'm not sure the
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Planning Board of Kinnelon Borough would hold that

position.

Okay. And you take that poéition with all
}*ct without having either made a study yourself
orwf;vféﬁed a study.or seen, in effect, or have any
empirical data to support that position?
MR. BUCHSBAUM: Answer the question, but
again we have an expert on mobile homes.

MR, BUZAK: But I am reférring to the

interspacing. 5

A Yes . B
Q Now, in terms of Washington Towssg

*

e

specifically have mobile homes within the T

P )
they not? ' a 'Ihey"’-?ha
single mobile home park in the Township.

Q Okay. And do they permit mobile home
parks in the zoning ordinance specifically?
A Outside of the mobile home park--They permit
mobile home parks in the zoning ordinance.

Q‘ Okay. A There is a

e park zone, a single specific location.

Okay. And would that then comply with the
east cost standards that you have set forth?
A Well, that mobile home park would provide least
cost or approximately least cost housing since the

densities appear to be generally reasonable.
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A. Mallach -~ ¢ross 139

0 Okay. So in terms of mobile homes and

haﬁe ééfks? ' A Well, in that
they have a mobile home park that contributes to it,
the reading of the ordinance, however, indicates that
one would not be allowed to put a mobile home on a
residential lot in Washington Township outside of the

single mobile home park site.

Q If a township has a mobile hom
is it essential for the purposes of the cons«r‘
least cost housiﬁé that it also permit mobil
interspaced with single-family detached dwellings?

A - I believe so.

Q And what is the basis of your opinion in
terms of least cost housing?

A The basis of my opinion is that the two address
sgmewh t different housing needs, both of which come

e variety of housing needs that a municipality
yss. The adrantage of being akle to locate mobile homes
on individual building lots is that you thereby provide
what is essentially single-family housing in fee simple
ownership of the land and unit at a somewhat lower cost

than you could build conventional single-family housing.
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~ the units? A Yes, except--

A. Mallach -~ cross 140
This is I think a fairly significant housing need. The

pebile hbme park with the whole idea of pad rental and

of é‘sdmewhat temporary nature.

Q Is there anything in the Washington Town-
ship zoning ordinance concerning mobile home parks that
would prahibit the division of that in fee simple to
sell the land upon which the units would be located?

A That's an interesting question. There“ﬁge;eoq;ai?

standards prescribed in the ordinance for a ii A4 ne
park in terms of minimum tract size,/frontagé;
what have you, wﬁich would not be met by indi?f\

lots or by any single tract if they were sold off. So
from a practical standpoint I don't think you could sell
off the individual lots in fee simple.

Q Except does not the townhouse section of
that ordinance and many ordinances provide for both the
um&tract size, various setbacks and side yard re-
ts in terms of the tract itself and yet still

fhe division and the selling in fee simple of

And again this would have to be a question of interpre-
tation, that there is in my judgment a customary inter-

pretation of a mobile home park that does not include
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A. Mallach - cross 141

the selling in fee simple of the individual pads.

mobile

selling the areas in fee simple, would that not be an

argument that you would make in terms of the existing

zoning

Q If you were to--I am sorry. Go ahead.

If you were interested in constructing a

home park with the concept of selling the units,

ordinance in the Township of Waéhington?

MR. BUCHSBAUM: You are asking hjm to.pogel

as an attorney now. This is asking fo
argument for something that he said
further sfudy. I really do not thinkiﬂ
fair question.

MR, BUZAK: I am asking him to pose as a
potential mobile home tycoon, which is probably
as much oﬁt of character as--

I would have to review the ordinance much more
in other areas before making assessment of that.
don't know.

Mr. Mallach, I am disappointed to tell you
have finished my questioning. I have enjoyed it.

MR. BUCHSBAUM: I have a few questions in

order to clarify the record.
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phrase was used you understood the newness of the concept

actually visible from the units in a townhouse develop-

A. Mallach - recross 142

RECROSS-EXAMINATION BY MR. BUCHSBAUM:

At one point earlier in the deposition Mr.
,,{erred to least cost housing as a new concept.

when you answered the question in which that

just to be in terms of its judicial recognition in the
Madison case? A That's correct.
Certainly people have built what they have construed as
least cost housing, no £rills housing, basic housing,

what have you, as long as there have been devqlopers..

Q All right. Next, at one point

£ A
vk AR

to a question you stated that it would be des%?ihgﬁwﬁcfaz

- S
. . . ca s A g A
have tot and juvenile recreation facilities visiblé,

ment. I take it that you are not advocating that an
ordinance require that?
A | I don't see how an ordinance could require some-
thing like that, which really becomes a nuance in the
ing process. Also there may be sites other-
able where it just may not be feasible for some
its, in which case it should not be an absolute
ar for ﬁsing that site for multi-family housing.

Q Second, in regard to the discussion of
items such as the possible differences in parking re-

guirements and similar site design requirements you
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A. Mallach - recross 143

mentioned their possible cost implications. Might they

ibly render it more difficult to develop least
plans for particular sites?

A W{VJ.Sbviously the more an ordinance specifies in
terms of specific uses of land, in other words, parking
spaces, each parking space adds approximately four to
500 square feet of paved area between the parking space
itself and additional access space that's required. So

that certainly would affect the flexibility of:@jle

development.
Q And finally, you mentioned twof?

waste disposal that would not involve stream ¢

and that could be properly operated. These were lagooning

and spray irrigation?
A Yes.

Q Would you also recognize central septic
systems and possibly holding tanks as other mechanisms
t might be used in the appropriate situations?
,» each of those has more narrow relevance
two I mentioned. Central septic systems may be
usaile“in intermediate situations where the gross densitjy
may be relatively modest, but too high--or the site
planning may be too confined to permit individual septic

tanks. Usually withouthighly suitable soil conditions

~
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it would not be an answer for high density development.
- Hblding tanks may be usable in situations where,

gple, vou have a public sewer system or some

,,éﬁ,ﬁzﬁf;;ggéwer system with limited treatment and carrying
5 capacity, but irregular flows through the system. And
6 a holding tank could be used to discharge flows at pointg
7 where the demand on the system was lower.
8 So again these are two specific things that may
9 have specific applicability, but would not be generally
10 applicable as solutions to waste treatment.
11 would have to be considered.
12 | - Q Thank’you.
13 -
14 RECROSS-EXAMINATION BY MR. BUZAK;
15 Q With regard to the septic system, the
16 large septic system, is that acceptable to the Department
17 of Environmental Protection as a source of sewerage
18 disposal? A Yes.
19 @ and the holding tank, assuming they are

4eked in conjunction with the public sewer system
ivate sewer system with a treatment facility,
us gﬁit as you stated to discharge at the non-peak

23 hours, non-peak use, is that acceptable?

24 A It‘s acceptable, though it's preferred as a

25 temporary rather than permanent part of the system.
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