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‘SERPENTELLI, J.S.C.

"This Mount Laurel case requires the court to establish the ‘p‘riotity S
'yvaf ‘builder’ s remedies among several plaintiff.s whose affer to build low and

:smderete housing exceeds the fair share number of the munic.ipality. :

| | L‘Eleve‘n ‘-complaifnte seeking a " ‘builder's reme‘dy ‘ﬁe‘re filed vﬁith’in “'a : o
time span of approximately s:lx months and eight of them were filed in the
first three months of ‘the litigation. Each plaintiff prcposes that twanty “

: ,percent of the units constructed will be affordable by low and moderate .

~4income :;pe:rsons. pursuant to the guidelines ~established by our *'Supreme Court.

Southern Burlington Cty. N.A.A.C.P. v. Mount LaurellTp._, 92 N. J. 158,'279'}1. |

37 (1983) (hereinafter Mount Laurel 11) (all page cites shall refer to Mount .

Laurel II wunless othenuse noted) 4 builder who demonstrates that the
S\ . —r—

municipal land use ordinances fail to comply with Mount Laurel II and who

proposes a substantial lower income component is entitled to a builder's

remedy unless the municipality establishes that the development will generate

substantial negative environmental or planning results. (at 279~-80) Assuming

L that several builders meet this threshold test for entitlement’to a remedy,
that it is appropriate to award more than one builder's remedy and that the
total lower income units to be built will exceed the fair share of the town,

_ the issue becomes: In what order of priority should the remedies be awarded?

This issue exists in several cases now before the court. It has
been extensively briefed here and in other cases. In most instances each
brief has supported the approach most likely to spell relief for éhe

plaintiff submitting it. Priority schemes have stressed the importance of



;,ﬁche date of filing of the complaint, the order of suitability of the sites,

the feasibility of the projects, prior -efforts at a negotiated settlement,
prior zoning of the parcels, mnnicipal planning preferences, whether the
vkplaintiff, is ‘a -landowner or ’speculator, the »division of the fair share -

4prop0rtionét31ymand»even‘thetastablishmentrofxa«cﬁmplexfratingvsystemfnnt»‘

'5unlike a beauty - contest ‘or gymnastic event. The swing is from total objec- tv“

tivity despite arbitrariness to total subjectivity deSpite uncertaiuty.

A perfect solution to the problem is probably unachievable. o
a?urthermore, ‘the. adaption of any system of priorities will have to yield to’

adjustment in those cases where special circumstances or equities exist. Any

workable solution for the typical case must balance competing policy consid—

erations found in Mount Laurel II in a manner which will normally create a

just result.

The principal policy considerations are:

1. The need tokencourage builders to bring Mount Laurel actions.

2. As a corollary to number 1, the need to maintain a bright line

N—

test by which a builder can gauge with teaéonable certainty, in

Lo

advance of suit, the likelihood of being awarded the remedy.

3. In contrast, the necessity to be sensitive to the
environmental and zoning impact on the municipality resulting from

the award of multiple builder's remedies.



4. B8 ‘a ,corollary .to number '3, .the favoidan¢e~,of fexcessive

1itigation against ‘the municipality ‘and the maintenance df ‘the

”graatest possible degree of latitude for ‘the mnnicipality in

’,devising its response: to its Mqunt Lautel obligation. 4

f5.°' The’~expres5‘ intention of our *Supreﬁe~°60urt td ‘channel

";development, 1nsofar ‘as possible, ‘to grcwth ‘areas and to preserve

~other ‘areas “for limited growth o

6. The desire to .promote ;voluntarY fc6m?liancéj“and‘7early,"

. gettlement.

7.  The need to restrict the award of a builder's remedy to those

cases in which it is likely to result #n actual construction of

lower income housing.

‘Each of these seven overriding policy objectiveéxﬁnst be reviewed

separately and balanced in combination to devise the priority plan.

1. Encouraging builders' suits

Our Court has expressly recognized that builder's'remeéies must Ber
made readily available so that the municipalities will achieve compliance.
S e

(at 279) A builder's remedy will be granted "as a matter of course", where

the builder demonstrates noncompliance of the ordinance, proposes to

construct a substantial amount of lower income units and the construction can

be implemented without substantial negative environmental or planning impaét.

]

(at 279-80; 330)

A
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‘The Court's intent to utilizé builder's' remedies 1iberélly is

‘further evidenced by the fact that the Court placed the burden of pxggg as to

@negative enwironmental or . plannigg_imgact on the municipality rather than

‘;Fta _irin the builder to- prove site suitability. (at 279-80) ‘Additionally,

'¢marely because ‘a mnnicipality prefers ‘some other loeation or because it can
i '«3prove that ‘a better site is available does not~ support the denial of a ”
remedy. (at 280) o SR e : k

The builder's remedy 1s the economic inducement ‘held out tok_t»k

 ‘deve1opets so that thqy will enforce the Mount Laurel obligation of our

“ﬁﬂnicipalities. At was the Court's goal to maintain,a significant level af

ﬂMbunt Laurel 1itigation. (at 279) This “incentive has produced the deaired,

result. The experience of this court demnnstrates that the level of Mount

ﬁLaurel litigation has- 1ncreased dramatically since Mount Laurel II and every

suit has been brought by a builder rather than a non-profit or public agency.

2. The need to maintain a bright line test

Mount Laurel II recognized that, in the absence of bright line

standards, "(c)onfusion, expense, and delay have been the primary enemies of
constitutional combliance in this area". (at 292) Thus, in an effort to

strengthen the Mount Laurel doctrine and provide certainty in its

implementation, the Court adopted several bright 1line tests. ‘The State
Development Guide Plan (hereinafter SDGP) replaced the developing standatd.
(at 225) The centralized management by three judges replaced the county
based management of cases. (at 253) The precise. fair share number
requirement replaced the numberless approach. (at 222) The good or bad fatth

of a municipality in attempting to comply is no longer relevant. Insteid,



- its efforts are'to ‘be ‘measured against the*sta‘ndard of whether its ford-’:knenees‘ |

4n fact provide a realistic opportunity for eonstruction of its regional fair

: j‘shaze obligation. (at 220—-21)

“The bright 1ine . standards adopted by the ‘Court were a means of.'

4 ensuring effective implementation of ‘the constitutional obligation. CBut

certainty 1is no less important :ln the context of builder s remedies. A

builder is less likely to sue if he cannot gauge, with reasonable certainty,o

‘the *chances of being awarded a remedy. If the builder does not sue there «:Ls -

‘a0 opportunity to apply the bright line standards developed by the Court for , |

implementation purposes and the net - result may be continued noncompliance. :

3. Environmental and zoning concerns

The award of a builder's remedy is not a license for unchecked :

. growth. The goal is to devise ofso'lution~ which maximizes the opg}ortnn'ity'fot
lower income people and minimizes the impact on the tmnicipality. Qur Court,
has emphasized that once. an ordinance is found to be noocompliant the
municipality should continue to control its own planning de‘stiny, subject
only to the rights that flow from a builder's remedy. Even if a remedy is

granted, the proposed project will be closely scrutinized. (at 280) ' K

- The award of a builder's remedy itself takee into account its
‘environmental or zoning suitability. The court must deny a builder's remedy

if the wmunicipality "“establishes that because of enviromnmental or other

—

e — ,
substantial planning concerns, the plaintiff's proposed project is clearly
-\——-—

contrary to sound land use planning". (at 279-80) However, even if a remedy

1s granted, the Court has provided authority to soften the dimpact of

i
H

constructioo by phasing-in development over a period of years to avoid a

radical transformation. (at 280; 331-32)
"1

e



The authority to phase 1is only part of our Court's overall
~@awareﬁess- df ~the need toyfmbﬁito: the growth which will result from

iMOunt Laure1~dev210pment;~(at 219) See also Mount Laurel II>at 211; 220;

.311-12. The Court has stressed ‘its concern for ‘the protection of the

-.;wenviranmnnt. {at 211, 219-20- 331 n, 68) Therefore, ‘any system of prioriti—;

‘szation of renedies must address that concern.

F

4, -Avoidance of ;unnecaagarg'?1itigétion‘;and maintenance df,ﬂplénning

/y\.u\o.'u
2\ ?

 flexibilit

| 'i,ERecognizing ‘that the wmunicipal responsibility is to ipravide«fé v
“‘realistic opportunity”forfhouSinguand not litigatiOn,f(at,IQQ) there is-a
‘need to fashion a priority system that will discourage unnecessary litigation

and preserve municipal planning flexibility. The Supreme Court's decision to

expand builder's remedies was not intended to permit the use of the,courts

"as the enforcer for the builder's threat to bring Mount Laurel litigation"
or "as a license for unnedessary litigation”. (at 280-81)

This court's experience has demonstrated that it”is‘Very difficult

to prove that a suit has been brought unnecessarily or as a leverage

mechénism. Experiencé has also demonstrated, however, that there is a limit

to the number of plaintiffs needed to vindicate the constitutional obligation

"and that excessive plaintiffé can emasculate the municipal planning optioms.

There is a benefit to have before the court more than one builder
teady‘to build lower income housing. It is diffiéult for the court at the
outset of the litigation to decide when enough is enoﬁgh.‘ Accordingly, it is

not uncommon for a town to be sued by a half a dozen or more plaintiffs.

Only ?

When the suits are timely filed, fairness and efficiency require that She

suits be consolidated so that all may participate in the determination of the

——



»fairgsharehand\ofdinanae»compﬁgance. In the case of.late~£ilings,,a»partial

AOf participating in . any court ordered ordinancek |

‘revision is ‘also’ frequently the most: efficient and fair resolution.k ‘

- ‘eonsolidation for purposes

‘The negative vside of these consolidations 1s ‘to 1engthen the ‘
“trials, xmake~nthem,,morev«complex, dramatically increase the expense ~of (
sdefending “the :sﬁié, .ekpose‘vthe'nmunictpality~rto~ tbe wpotential -award of
numerous - ‘builder's remedies which will st:ip it of its .planning . .chotces an
make voluntaty resolntion unlikely. Add to that the additional burden on

judicial tima‘and'the 1it1gation,can reach a level of ccmplexity»which,cur

1 court sought‘tOtavoid‘in'streamliﬁing Hount Laurel litigaéioh..(at 200) While ’
‘tliberal consolidation may have icé;advantages,~§g§.,at,255)'11ttl§ is;gaihéd ; 5:%('1
by having ﬁdre{plaintiffs ‘than are needed to actively pursue thé lit1gati6n ' ’_'Dﬁgg
and achieve‘ compliance. Théreforé; ~as part of the piioritizatian‘ of

remedies, the co;rt should>strive to balance thé need toaenéourage builder's

remedies suits against the need to discourage excessive suits and maintain

"municipallplanning flexibility.

5. Crowth and limited growth areas

Mount Laurel I1 is replete with languaée “which emphasizes the

Court's desire to channel growth into those areas classified in the SDGP as
“growth" and to diécourage development in those areas classified as "limited
growth” or other designations. While adopting the SDGP for the purposes of
providing a sure identification of the fair share obligation, the Court also

expressly acknowledged that "(1)ts remedial use in Mount Laurel disputes will

ensure that the imposition of fair share obligatiohs will coincide with the ; ¢
State's regional planning goals and objectives". (at 225) Again, at page 227

the Court said:



-Channeling the; developﬁent dmpetus of /the ‘Mount Laurel
~doctrine into 'growth areas' is precisely the kind of . R
‘use of the plan that was intended by those who prepared it.

~ ‘See .also Mount Laurel II at >2'33; 244; 329; 351.

- The SDGP should not, es -a matter of law, be a deterninant of the

right to. a builder's remedy. = Orgo Farms & Greenhou-see, Inc. v. Colts Neck -

. Ip., 192 N.J. Super. 599 (Law Div. 1983) ‘However, in light of the planning

function ascribed to it by the Court, it must be a factor in determining the

T —————— :

priority among ‘those: seeking a builder's remedy. o

' iBe Volunt:.ary Compliance .and Early Settlement

At the outset of Mount Laurel II, the Court articulated the several .

"~ purposes of its rulings. The first stated purpose was the encouragement of
voluntary ‘compliance,'with the constitutional obligation. (at "214) Since

Mount Laurel II was decided some municipalities have been sued before

- compliance efforts were undei:taken or completed. In that setting the same
principles which support voluntary compliance also call for early seotlement.
As stated ebowfe, it is :Ln the ‘municipality's interest to avoid builder suits |
g0 that“ it may reserve to itself complete planning flexibi.lity in its Mount
Laurel response. If ‘it isr sued, the sooner the matter is resolved the less
exposure the town has to multiple actions which will 1imit its =zoning
0ptions.' That is why this court has allowed any municipality a 90 dajr .
immunity from builder's remedy actions if the municipality will stipulate
noncompliance and obtain the oourt's approval of a proposed fair share .

number. That procedure can be invoked either after the municipality has been

, .

e

sued or by way of a type of declaratory relief in the absence of suit.



‘There was a time when voluntary compliance~ﬁas,a difficult matter
ﬁbeoause»othhesunoértaintyusurronnding the constitutional obligation. (at

253) Since Mount Laurel II=that‘uncertainty;hashbéen“sharply1reduced by the

- opinion Piﬁoelf, ‘the intensive efforts of *tﬁe “planning  community and the

arnlings”ofgthe“ttiaIICOurts. “Moot9of“the“reasonoble”methodologiesoto‘date

‘have produced fair share numbers within a relatively 'cloSe7'range.‘

‘Furthermore, in ‘this court, a specific fair share “methodology has ‘been

:adOpted subJect to possible future revision as ezperience ndght dictate.
Hhatever revisions might occur, the current methodology 4s adequate to permit

~tealistic assessment of the municipality s obligation. AHG Realty Company,

et a1 7, Uhrren Tp., ‘decided July 16, 1984 (hereinafoer AMG)

In addition ¢to~_the’ court" s willingness to grant a ,temporary
 dmmunity from builder's remedy_felief pending.ordinanoe revision, this court
~has also made it known thatkit will not insist on rigid adherencouto'the fair
share methodology adopted in AMG when faced with efforts by municipalities to
voluntarily comply. It could be argued that any'deviatioo ffomka fair share
‘methodology which this court believes‘is the best yet<ofoduced,khas the

effect of ignoring a portion of the need that the methodology identifies.

While 1 reiterate my confidence in the fundamental soundness of the AMG

approach,vl must also recognize that unbending adherence to that methodology

particularly in a voluntary compliance setting would be ill-advised. In the

first place, as,noted>in AMG, the adoption of the methodology espoused there
was the start of an evolutionary process. (AMG at 78-80) Perfection’in fair
share allocation has not been attained and until we near thatvgoal, the
numbers generated by any methodology cannot be treated as being
scientifically precise. While I believe the fair share numbers represent;an

accurate estimate of the need, it would be arrogant to suggest that there is




cono'merginwof~error in~either direction. »Second, if the court cannot allow

rsone ‘leeway in the nnmbers, there 1s little: incentive for the mnnicipality to

‘ Qsettle.f I1f the methodology is perceived as "the worst we can do":- whether

wthatuperception'is justified~orrnot - thewmunicipality’has littleftoWIosefand

‘jperhaps something to gain by continning to fight. fxet,litigation%&oes;not

e‘produce housing. (at 199)

1 hasten to add that the views I have expressed here should not be

taken as-a reversal of the thoughts expressed in AMG concerning the "nnmbers'

game" . (AMG ‘at 72-74) The ergumencs that the numbers are too high or low is 5

‘not fruitful To,a large extent, ‘the economy, private‘enterprise‘and other

brenches of government will.determine whether,the need is satisfied._xetathat

- 4ssue is wholly unrelated to the validitx of tn__ms:hndnlczx for, to date, '

noching has been elicited to demonstrate that the AMG methodology is
substantially flawed nor has a more satisfactory alternative been proposed,

However, another consensus is evolving that even if everyone cooperates in

making Mount Laurel work, the total need that exists in the 1990 projection
period may have to be phased-in beyond that date. Though the need is real,
the task is simply too large to be acconplished in full in that time span.

To the extent that by protracted litigation we deleyithe day when we build

what‘can be built within the projection period, even less of the need will be

met. - ?

¢

Thus,Ato those municipalities which are willing to do voluntarily

what they are realisticnl?y capable of achieving, the court has established

at least three emanating from voluntary compliance -~ fair share

flexibility, a temporary immunity inst builder's remedy suits while the

municipality revises its ordinances and the potential for phaéing beyond the

dom e e S SRR TR s
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1990 projection period.
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?Mbuntiiantel-oﬁligationfinsist«that it 1is not the principle to wﬁich'they

“Most municipalities which have been heard to complain about their

~object but rather the method -of 1its implementation. : The three “devices

whith: al or voluntary emh{

- «discussed abave are. designed to help the mnnicipalities deal winh the

;practicality of implementing their fair share both in terms of providing the |
- greatest latitude in planning theit response to their constitutianal
'f»wobligatian and minimizing its impact on their towns., ' The use of these and‘

' :other reasonable approaches could remove or substantially ameliorate the most'j‘

i;frequently voiced objection to. Mbnnt ‘Laurel compliance - the overbuilding o
‘ 'nhich allegedly results from satisfication of thevresponsibility through the -

:20% mandatory set—nside,_AA municipality need nnt~satisfy%izsJ:esponsibilitfv

by zoning for the construction of fourrnarketplace units for every one lower

. : o 1
price unit to be built. Many other avenues are available.

‘Alternative modes of compliance are lost 1if the municipality waits
until it puts itself in the position that the fair share must be fulfilled
through builder's remedies. A municipality canvavoid becoming involved 1n
prioritization of builder's remedies. ’Its nhoice is to sein; the initiative

through voluntary compliance, early settlement and compliance mechanisms

such as phasing or wait to be sued and possibly subject itself to a court

imposed priority arrangement. The enunciation of the prioritization plan

should amply clarify which option is preferable and the prospect of being

Ué E&y;SerS SVQC§G1 a Ckwwaugumc;; Mechar SmM ?

1. The literature concerning alternative methods of compliance is starting
to develop. The Court has received two documents about to be published
which are cited here for informational purposes only. Alan Mallach:
Meeting Lower Income Housing Needs in the 1980's: The Economics of Housing
New Jersey's Mount Laurel Population. Prepared for Mercer-Somerset-
Middlesex Regional Study Council. (Specific publication information not
available.); Robert A. Williams: On the Inclination of Developers to Help
the Poor: Designing Affirmative Measures to Induce the Construction of Lower

Income Housing After Mount Laurel II. (To be published by Lincoln Institute

of Land Policy, Cambridge, Mass,)
11
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 “bound by 'a prioritization -schedule gshould‘ itself’iptomcte‘,volun:ary
acompliancezand~éa:1y~sett1emﬂnt- " |

7. Actual Comstruction

~ The Mount Laurel II -opinion 'is . replete, with 1anguage which |

. stresses that both the compliance order -and .- any builder 8 remedy should

*result in actual construction.

?Whereﬁbuilder~s,remadies~are;awarded,}the remedy should
be carefully conditioned to assure that in fact the
‘plaintiff-developer constructs a substantial amount of
- lower income housing. (at 281; court's emphasis)

LAgain,,at,the veryrclose'of[its'opinion the Court reiterates:

We have required municipalities to take -affirmative
-action to comply with Mount Laurel and refocused the
. litigation on the question of whether low and moderate

income housing will be built. (at 352; emphasis supplied)

See also Mount Laurel II at 222; 261; 2803 330.

The highlighting of actual construction argues stroﬁgly'for the

desirability of having more than one plaintiff involved in the proceeding.

The mere revision of zoning ordinances to comply with Mount Laurel does not

ensure actual construction. In fact, even the designation of apparently

suitable sites in the ordinance does not mean that they will be made

available to the Mount Laurel marketplace. Such intangibles as ‘the ;

individual predilections of the owners, possible political pressurcs on them
not to sell,.the inflation of market prices because of the zoning and other
factorc, create an uncertain future even assuming that alliinvolved in the
rezoning process have done their best to remove these vagaries. (cf. atV261,
n. 26) The presencc of more than one plaintiff before the court lessens that

uncertainty and gives greater assurance that Mount Laurel construction will
. e )

occur. [ Since the court has the authority to condition the award of a

builder's remedy on actual construction taking place, a builder who is not

12
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- +willing to- build is.unlikely to sue. One who does sue . and does not’ build :Ln
»ﬁaccerdance with that condit:lon will lose ‘the remedy. ‘ |

| ‘Having identified the* most. pertiuent policy coﬂéiderations involved k‘

,"ff.:ln prioritization. 1 have conc;luded that ‘the - following system of priorities oy

- "",Shﬁuld be created

‘Step Ori . A builder must have met the kthréshold test of
;'enti.tlement to ‘f’a , remedy 1n order to pérticipate | ix_i the
"«priotit’ization ‘scheme. *S:ane an :element of the threst;o].d r'tfést:‘ is

success in proving ncncompliance, ‘a plaintiff “who does ‘not

o ;;patticipate in that aspect of the trial shall not be enti.tled to a

‘builder's remedy. 'I‘hus ‘a plaintiff partially consolidated for

- 'ordinance revision purposes only should not take part in the
‘:prioritization plan. ,

The first builder who files a complaint and_establishes

Steg Two,
2 | entitlement shall receive the first: remedy but only if the property‘}d%/’g
- < -
b 'is located ,significant%y within the growth area. ' O

U
Step Three. Thereafter, remedies shall be awarded to builders W

_establishing entitlement based on the date of filing as to any
property located significantly within the growth area, subject to

the order being modified wupon consideration of thé following two
eriterias

— ' L
a. Is any project clearly more likely to result in actual

construction than other projects?

b. Is any project clearly more suitable from a planning

i

Lviewpoint than others? : l
Step Four. 1If a need for additional remedies to satisfy the fair

share remains, parcels in the limited growth area which have passed

13
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,the;threshold~testﬁofuentit1emeﬁt“shallfbe considered in;the same

manner as step three above. -—ESﬂ’vﬂcﬁga; on thwjéffﬂ]g:ﬁ?orb\‘ %
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' '»Aﬁbriefnexplaaation;ofpthe:p:ioritizetiongplen\and;;he'court'sureasOns;for

o T e R

| ‘VJEhis;sysfemeallows.

 :‘Ste2“0ne

Vg

The first~step»-'entitlement~-'is mandated«byrﬂount*Laurel I1. (at

"f279-80) A builder must meet the threshold or three-pronged test discussed

S

eeearlier to become entitled to a remedy. cf SLgo Farms & Greenhouses, Inc,

v. Colts Neck‘Tp. sup;a at”603.' One element of the three—pronged test is

gthat the builder must succeed in Mount Laurel litigation by demonstrating the

.noncompliance of the;ordinance. (at 279) 1t follows that a plaintiff,joined'
only for the purpose of participating in any court'ordered revision does not
take part in the portion of the trial in which noncompliance is demonstrated.

Therefore, that plaintiff is lacking an essential eiement,of entitlement.

’Steg Two

Step Two embodies the desire to encourage Mount Laurel suits to

achieve ordinance compliance, to channel the suits to the growth areas and to

reward the first plaintigg.forkiniciating and shouldering the burden of Mount

Laurel litigation. cf. at 327; Orgo Farms & Greenhouses, Inc. v. Colts Neck

Tp. supra at 605-06 If the prcperty of the first builder to sue is not
= —
 significantly located in a growth area or that plaintiff cannot meet the

entitlement test any subsequent plaintiff with property significantly within
the growth area shall not be entitled to the benefits of Step Two priority.

Step Two can only reward the first plaintiff since that plaintiff has started

R

the litigation. Any subsequent' plaintiff, by definition, arrived at the

scene after the suit has been brought.
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| nﬂoteuthatwthe~benefit1given to theifirst builder totfile;isqnnt
intended to dilute the Court's aadmonitions that the plaintiff must act in
fgood ‘faith and attempt to obtain relief without litigation. (at_218) Thus,
kfany builder who ‘would otherwise be granted a remedy: still stands to. ‘lose. it“
%if ‘the Court‘s warnings ‘are ignored. ‘These ~iesuesf«will ordinatily ‘be
iresolved at the same time the threshold determination of entitlement is ma&e.i

Admittedly, there may be instances when good faith negotiations
:will be futile.’ The plaintiff choosing to win the race to the courthouse hy.
‘relying upon the futility defense had better be prepared to prove it:or risk |

Jhaving won the race" only to ‘be disqualified for a false start,

gSte;:Three |

| The third step‘io prioritization involveskthe award of a remedy
ibasedxontthe date of the'filing of the complaint as to propertiesflocated
significantly within the growth area. It allowe for modification of the
order of priorities‘upon evaluation of the issues of actuel construction and

planning compatibility. All other things being relatively\equal, there is a

benefit from the standpoint of certainty or bright 1lining to continue

prioritizing by use of thé However, there may be cases in which

reasonable people - partiCn r¢fsonable planners and judges - could not
disagree that one site is clearly preferable to another from the standpoint

of actual construction or planning. In such instances, Mount Laurel II1

~ provides ample justification to adjust the order of priorities in light of
these critical considerations. | |

The first basis for modification -~ actual construction, stresses

the Supreme Court's concern that Mount Laurel litigation lead to housing. i
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‘Perhaps the principal reason that a Mount Laurel II was necessary is that

: ggguntﬁgpurelsl1did;notf?resﬁlt'inthousinasrbutfin paper,kprocess,rwitnasSes,‘

5trials and appeals". (at 199) The opinion continually emphasizes'that unleae,

~actual construction is ,achieved, nothing has been',acCOmplished faAetuall_b

#conatructien is "the ‘core of ‘the Mounx Lautel doctrine", (et 205) -

The builder 8 remedy ‘was viewed by the Court as the mcst Iikely

'fmeensfof ensuring construction. (at 279) Therefore,kit cannot be granted inerk |
8 fvacuum.' The trial court must make every effort to assure fhat the
yplaintiff builds a subatancial amount of lower income housing. (at 281) af'
‘jcourse, it will often be extremely difficult to determine whether one site is

fmore likely to result in actual construction ‘than another; ‘For this reason,

1t ‘must be reemphasized that modification of priorities based ‘on the

'potential for construction can only occur if reasonable persons could not
-disagree that the order should be adjusted.

The second basis for modification of the prioritization by date ef

filing -~ planning consideratioms, 1is highlighted by the Court's repeated

concern for the environmental and planning impact of Mount Laurel. After

noting that "unplanned growth has a price" (at 236) our Court stated:

The Constitution of the State of New Jersey does not
require bad planning....There 1is nothing in our
Constitution that says that we cannot satisfy our
- constitutional obligation to provide lower income housing
- and, at the same time, plan the future of the state
intelligently. (at 238)

In fact, the Court's endorsement of the SDGP represents, in part, an effort
to harmonize the conflicting goals of houeing growth and preservation of our

resources. Therefore, while acknowledging that some change must result if

‘the constitutional rights of lower income citizens are protected, the Court

sought to confine the growth within specific areas and at the same time

shield other areas from wuncontrolled development. (at 2203 233; 247)
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‘ ‘Fﬁtthermore, the Court granted the trial jnd_ge ‘the power to deal ‘with any

' t{possible negative environmental or planning results ‘occasioned by the grant J

s of a remedy. (at 279-80)

o authorization of the phasing concept are just “two examples of the attention -

The Court s adoption of the “SDGP for planning purposes and its

paid to environmental and planning considerations throsughout the Opinion. cf.

Mount laurel II at zn, 219 2205 311125 331 n. 68. 1: 1s therefore_"

' appropriate that those concerns be confronted not only in the entitlement :
- stage ‘of '*the builder's remedy -as one element :pf,the three-pronged‘ test but

_also in those instances in which it becomes necessary to prioritize remedies.

What factors should be utilized fto evaluate site :suitab’ility are best left at

this time to the input of the planning community. Criteria which haver

already been suggested include availability of infrastructure, proximity to

goods. and services » regional accessibility, -environmental suitability and

compatibility with neighboring ‘land uses. To the extent that a well

- conceived and reasonable master plan incorporates such criteria s 1t may be of

some value to the master. The master plan will also presumably reflect

municipal site preferences. While those preferences alone cannot defeat, an

entitlement to a builder's remedy, (at 280) they “ean be considered in the

prioritization process as part of the evaluation of site suitability. Thus,:

o

the site suitability analysis for prioritization purposes will differ from

the site suitability analysis for entitleme t- purposes. At the entitlement
stage the examination will focus on the _];e_gé_l; criteria established by the
Court to warrant the award or denial of a remedy. The right to a remedy will
not turn on municipal site preferences. - At the. prioritieation stage

entitlement has already been established. The focus then is on the Elanning

17

RS



b %iesues,of:comparEBle~Suitebility. ‘Theaexaminaticn*may'invdlve'the‘etiteria

'fysuggested~above&incluﬁing:therpolicies‘reflected inia sound~master‘plan;

Again, it must be repeated that -since ‘there are - frequently

v’fzsu&jeetiveyeveluatinnsfinherent~intplanning}jn¢gments,jin emder‘to warrant
tkmbdifieatien of“thelstep Iﬁree order ofiremedy itkmnst‘beefound that there
cannot be a reasonable disagreement conceruing the preferred suitability from ,T;DV
a planning standpoint of ~one. site over another. Absent such a standard, any
‘certainty' or bright lining would be eliminated after the first to sue‘

Preceives the remedy ‘and ' the debate could rage on endlessly. :

Finally, there may be situations in which a site may ‘have excellent

~-potential for actualgconstruetion whighrwill,;hawever,~createfvery negative

enviroﬁmental or planning problems. ' Both factors must be weighed in concert.

Neither factor is to outweigh the other in the prioritization plan if a

modification of the order basedfon filing date is sought. Both must be

evaluated and only if the facts clearly justify preference to a particular

.site or sites - utilizing the reasonable person test as described above -

~may the prioritization order be altered.

Steg Fourv

This court s experience demonstrates that there will be few
prioritization cases in which the fair share cannot be satisfied by the award

of a remedy to parcels located significantly within the growth area.

Consequently, Step Four will not often be reached. 1f it is reached, a

limited growth parcel cam only be considered if it has passed the threshold
test of entitlement. As I have preﬁiously noted, it may prove to be a rere

instance in which a remedy is granted in a limited growth area. Orgo Farmg &

Greenhouses, Inc. v. Colts Neck Tp., supra at 611 Environmental or planning

18
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,constr31nts,'whi¢h-must weigh heavier in a limitedfgrowth~area,~may'b10ck'

+gatisfication of ‘the third prong of threshold test thereby precluding
kSentitlement.v' ' v
It is possible that a limited growth parcel ‘could measure up to the

éthree-pronged test. For example,vltmited growth property located 1n close

‘proximity to a growth area which is surrounded by development in the limited\

owgrowth«area»might be ‘an appropriate in~f111vsite. Its~utilization.might do

~little or no violence either to local environmental or planning concerns or

‘the growth manegement strategy of the SDGP. {SDGP . at ~.26_-27) ~Given the
”:recognition that  the SDGP~concepts'are "broad, generalized'areas without

‘?sitewspecific detail or precise boundaries" (SDGP ‘at ii\- 1ii) and given the

| local decision to permit development within the 11mited growth area, a
builder's remedy might be warranted. This constitutes no modification of the
policies articulated in the SDGP, by the Supreme Conrt or by’this court that;
insofar as possible, development should be steered to the érowth area.
Rather it constitutes a recognition that, in special circumstances, the mere
boundary 1line as shown on the concept maps may mnot be sufficient

justification to warrant a denial of the remedy.

If the fourth step is reached and there is more than one parcel in

limited growth entitled to a remedy, priority among them will be determined
in.the same manner as Step Three. That 1s, date of filing of the complaint
shall prevail ‘unless evaluation of actual construction or planning
considerations support modification of the order of priority.

Several other issues relating to the priority schedule require
brief attention. First, since significance is placed on the filing date and

because certainty in that respect is essential, the date and time of filing
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- to be considered shall be the date and time of filing with the office of the

"Supetior court Clerk in ‘Trenton,

Second, as alluded to at the outset of the. opinion; the ptiorityk
'&errangement adopted here assumes that no munieipality -gshall be called upon’ta'
f:%f%ebsorb ::\:.more« than ‘the fair share remanating »from thev -methodoiogy the Court :
t"":‘tiliees. ‘One plaintiff dn these ‘proceedings has snggested that the court i .
~award a remedy to- all buildera who have established entitlement - even if the r

'»,fifair share will be exceeded That plaintiff hypothesizes that, in reelity, :

fall the builders who possess the remedy will not implement it either because

- they will decide not ‘£o-. proceed or because the market will not abeorb the g

construction. If the construction of lower income units begins to approach S

‘ f"the fair share number, the trial court could at that time make necessary
adjustments. While the argument may have some merit in minimizing present

uncertainties, it also creates several serious problems. It could place the

court in the position of "revoking”" builder's remedies when the fair share is

achieved, It could also cause the determimation of which ‘sites( are built to

“turn purely on economic factors without concern for planning considerationms.

By the time the court might be required to make necessary adjustments, s

irreparable harm may have already occurred. Additionally, the necessity of
having to review the progress of builder's kremedies will inevitably involve
the court and all the parties in more litigation in contravention of the
principles of repose designed by our Court, (at 291—292) Finally, the Supreme
Court acknowledged that while municipalities may have to make adJustments to
accommodate lower income housing, the Court also emphasized that they are not
being “required to provide more than their fair share". (at 219, court's
emphasis) There is not even the slightest suggestion that the term "feir

share" should take on a different meaning in order to satisfy all the
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plaiutiffs ' w{demands. : »‘~Admittedly ,»there ‘was a time wWhen a -buil&ef v::'migh‘t be
“Reard to complain that there is no.way of knowing when the remedy he sought
*f'wou].d exceed the fair: share. Now a builder contemplating f:!.ling a complaint’
4n this court: should be ‘able to make a reasonable estimate of ‘a town s fair
":/share ‘based ‘on the methodology heretofore adopted by th:ls court. AMG, _s_u_g;_g .‘
“'j’«,",fne should aleo be ‘able to assess, with some ‘degree of ~~certa:inty, the
'4'-kv11kelihood of obtaining a remedy based upon the priority scheme established |
: ":ln this opinion. ; | 7’ » ‘k V
' A thitd issue meriting discussion is the assumption made at the o
| outset of this opinion that each builder's remedy must include a minimum of ‘a
20% lower income housing component. Some plaintiffs have- ouggested that tha

priority ‘puzzle ‘can be f,solved by spreading the fair share aamong all t:hel

plaintiffe at a lower ,set-aside percentage. One element of the ‘_threeéprong

 test of entitlement established ‘:Lu Mount Laurel is that at least 20X% of the

- builder's project .must be ‘devoted to lower income housing. (at 279 n. 37)

This requirement has numerous Jjustificationms. To allow a nominal

contribution will decrease the ability to satisfy the \large need, will

require more construction to satisfy that need, could magnify the impact of =

the construction on our municipalities and could encourage an unwanted number

of suits, The builder's remedy is not a bonus granted without consideration.

The quid pro quo is a substantial contribution to the lower income housing

stock. 1 do not mean to suggest here that there is anything magical about

the 'figure of 20%. The experience to date is that the minimum established by

the Court has become the maximum offered by the builders. Whether requiring
a higher percentage is feasible, as long as internal subsidies must be used

to produce lower income housing, is yet to be decided. (cf. AMG, supra at 57)
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. more realistic. This fact alone justiiiea including a. reasonable number of

‘?That .a substantial percent ‘must be produced is now beyond argument and 202
;fpresently seems to° be a: teasonable minimum

| ’ -\ fourth issue 1is created by the suggestion that the court: need not-
‘*become 4dnvolved with prioritization and should. instead only award one remedy. o

 'The problems emanating from that approach require me to reject the appealingv;
,isimplicity of the solution.’ As noted, earlier, there is an advantage ‘to

;having aeveral plaintiffs before the court.A Since the goal of Mount Laurel

is actual construction, several plaintiffs tend to make achieving that goal‘

’;plaintiffs “dn the litigation. Futthermore, if only ‘one plaintiff sues
‘because the ‘remedy dis ‘limited, ‘that plaintiff may choose to - settle the'

i.iitigation, or perhaps because of the'financial burden»choosefnotwtokpuISue

it. The result could be continued noncompliance. 1f there are other

- plaintiffs still in the case the burden of the litigation can be ‘shared, the

case will continue despite an individual settlement or dismissal, and

compliance can be attained.

There 1s a fine balance to be struck between this court's desire to

preserve mmnicipal planning flexibility and at the same time to encourage

more than one plaintiff to bring suit so that compliance will be attained and

housing will be built. 1f a municipality chooses not to voluntarily comply,
it brings upon itself the potential that multiple Builders will force it to
comply. ‘The choice is the municipality's. It has the power to‘control the
numben’of plaintiffs that it must deal with through the procedures suggested

earlier in this opinion. Without the exposure to multiple builder's remedies,

however,'the municipality has little incentive to take advantage of these

mechanisms. Thus the prospect of multiple builder's remedies will tend /to

encourage voluntary compliance.
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< Any plan of. ptiorities is: bound,,in ‘some circumstances, ‘to: produce‘

,unhappy suitors, It is in the nature of ‘the predicament that the A
~wmunicipa1 intétests,confltctmwithvthe plaintiffs ,~the plaintiffS'sintereats |
~eonflict with each other and the. overriding policy issues pull in different:-,

“édirections. My goal in designing the four ‘step plan is to minimize the areas

o of conflict while at the same ‘time to address even—handedly ‘the 1egitimate_

‘needs of the parties and the public., The plan created'here should~tontinue

to encourage necessary Mount Laurel suits, put 8 rein on- unnecessary actions,

,provide for predictability from the plaintiff's standpoint, p:oteot our |

’4mnnicipalities against unfettered growth and preserve, to the ~greatest

poesible degree, their local control over the growth which will OCCUL,.
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