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A L A N M A L L A C H , previously sworn.

CROSS-EXAMINATION BY MR. CLAPP:

Q Mr. Mallach, my name is Roger Clapp

X am conducting this deposition in the mini-trial

part of this case on behalf of my client, Harding

Township. You have previously been sworn in this

matter and are still under oath. Is that correct!?

A Yes.

MR. CLAPP: And Mr. Buchsbaum prior

to the commencement of the deposition ask-

ed me if it is the understanding on my

part on behalf of Harding Township that we

are paying Mr, Mallach1s pro rata amount

of his time with respect to this deposition

and for this day, Harding Township's pro

rata part of his time and transportation.

There will be a number of other mini-

depositions taken today and Harding Town-

ship will share on the basis of $40 an

!%; t*': hour for the amount of time that is alloca

4. '-r'y ted to Harding Township. Is that correct,

Mr. Buchsbaum?

MR. BUCHSBAUM: That is correct,

including, as I said, the pro rata time

for transportation. Thank you.
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A. Mallach - cross 3

Q Mr. Mallach, you have had your

deposition taken many times before. And I be-

lieve you understand the purpose of my questioninj

The principal point I would like to make now is

that if any question I ask is not clear, please

so indicate so that X can clear up any problems

with the question. A Certainly.

Q Did you visit Harding Township in

connection with this case?

A Yes, I did.

Q All right. Had you ever visited

Harding Township prior to this case?

(A discussion is held off the

record.)

Q Do you remember the question?

A Have I visited Harding Township before.

Q Yes. A I have passed

through Harding Township before either on the

interstate or on Route 202 on a number of occasio

Q On those occasions, prior to your

y n connection with this case, was there any

purpose in visiting or was it mainly a passage

through the township?

A It was mainly a passing through. I remem-

ber on another occasion I drove through the

IS
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A. Mallach - cross 4

township in order to drive through and look at

Great Swamp.

Q Do you remember what roads you

traveled on on that occasion?

A I believe there's a county road, I forget

the number, that more or less meanders through

the middle of the township and through the center

of the swamp and then on into I guess it's Passaii;

Township.

Q All right. Did you visit the Great

Swamp at that time? A Yes.

Q Do you recall when that visit was?

A Oh, this would have been a couple of years

ago.

Q All right* And how long did you

spend in the township including the Great Swamp

on that visit? A Oh, a couple o)f

hours #

Q Was the purpose of that visit to

vljf&fc -the Great Swamp? A Yes.

Jt ;. Q Other than that visit to the Great

Swamp and prior to this case, any other trips to

Harding Township? A Not that I

recall.

Q When did you make your visit to



A. Mallach - cross 5

1 Harding Township in connection with this case?

2 A On the 4th of April.

3 Q All right. And do you remember

4 whan you first arrived in Harding Township

5 approximately? A It would have

6 been, oh, mid-morning.

7 Q How long were you in Harding Town-

8 ship? A Approximately an hour.

9 Q Do you remember what roads you were

10 on? A Basically since we were not

11 looking at specific sites, we drove more or less

12 around the middle of the township. Specifically,

13 we came into Harding Township from Bernards Town-

14 ship on what becomes County Road 663, drove to

15 New Vernon, some in the central part of the town-

16 ship, and then left the township by County Road

17 646.

18 Q At that time, did you stop the

19 vehicle? A I don't believe so.

20 <̂  :̂ !^?' Q Were you looking for any p a r t i c u l a r

21 ^ ; V ^ 4 t « s ? A No.

22 Q Can you describe what you saw during

23 that hour's travel around the township?

24 A Yes, the township or those areas we saw ar

25 generally of rolling country with a mix of, let's



A. Mallach - cross 6

1 say, four different types of use which would be

2 some woodland, limited farming, scattered what

3 -, - one might call estates and scattered single-

4 * family houses of a more conventional character.

5 There are some older houses close to the road.

6 And there are new houses or more modern houses

7 being built usually further back from the road on

8 what appear to be large lots. These tend to be

9 very large houses. I would guess 3,000 or more

10 square feet.

11 In New Vernon proper, there is a more

12 concentrated sort of development, this being a

13 village. And it contains again principally singlo

14 family houses and substantial houses, but more

15 close together as characterizes a village and a

16 limited number of commercial activities, a gas

17 station, grocery store, a few other such things.

IS Q Can you name the number of roads

19 that you might have been on during that hour?

20. - 4 * ; t^i1 \\><$ Three or four.

21 " i%* ^ V Q Other than that hour, have you done

22 in connection with this case any other field work

23 in Harding Township? A No.

24 Q Do you plan to do any other field

25 work? A I may. I do not consider it
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A. Mallach - cross 7

a high priority in terms of additional work for

the case.

Q Do you have any specific objective

when you say you may?

A If the opportunity presents, I would like

to perhaps look at the area that's been zoned for

the P.R.N., but I don't consider it an essential

element of the case in terms of my work, my

testimony.

Q The inference from that answer is

that you have not seen that area?

A Well, except to the degree that one can

see it from the highway. It does--It does front

on the highway.

Q When you say the highway, what high

way? A Interstate 287.

Q Do you know the physical condition

and repair of the roads in Harding Township?

A Well, the county roads seem in adequate

. They're normal two-lane country roads.

f#re not high-speed roads, but they're adequat

for moderate levels of traffic at moderate speeds

Q What about the municipal roads

apart from the county roads?

A I couldn't speak of those with any detail
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A. Mallach - cross 8

Q Do you know if you were on municipa

roads or county roads?

A I think we were on principally county road

Q Are there any interstates in Harding

Township? A There Interstate 287

goes through the western part of the township.

Q Any interchanges on that interstate

in Harding Township?

A I don't know if any interchanges are in

Harding Township, but the interchange in Bernards

Township near the A.T.&. T. complex is certainly

readily accessible from the western part of Hardi

Township.

0 Do you know how many miles of state

roads or county roads or municipal roads there

in the township? A I can't give

you mileages. The only state road I'm familiar

with in Harding Township is Highway 202 which goe£

also through the western part of the township.

Iy£ould probably give you a ballpark idea of the

ntlatber of miles.

Q Well, it is not necessary. You are

referring to what map as you are answering this?

A Oh, this is the official map. I shouldn't

say official map, that as a term of art. This is
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A. Mallach - cross 9

the map of Morris County published by the Morris

County Board of Freeholders,

Q And did you use that map when you

were in Harding Township or are you just using it

in referring to it now if you recall?

A I believe I used this map, I'm not cer-

tain, but I believe so,

Q Did you get lost at any point in

Harding Township? A We got lost at

one point, I'm not sure if it was Harding or

whether it was later, somewheres in that vicinity

It was just--We got somewhat confused right at

the--I guess the western edge of Harding Township

near the Chatham Township line,

Q Any explanation for that which you

can offer other than getting lost?

A The roads in that area tend to come together

at rather unusual angles. And we weren't sure fo

a while which road we had found ourselves on,

^ Q Is there any public transportation
Y: . « "^

ierving Harding Township?

A I'm not familiar with any. There may be

along 202, No, there does not appear to be any

public transportation service in Harding Township

although there is in a number of adjacent
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A. Mallach - cross 10

communities that are accessible.

Q What adjacent communities are you

referring to, Mr. Mallach?

A Well, there is train service through

Passaic Township, Stirling and Gillette. There

is bus service and train service in Madison and

Chatham. And, of course, there is extensive

service, public transportation service, in Morris

town.

Q And do you know what the distances

of the nearest public transportation that you

just referred to is from Harding Township?

A I would guess there may be as little as

two or three miles.

Q And do you know what an average

distance might be from, let's say, the center of

Harding Township to those facilities?

A Four or five miles probably.

Q Do you know if there is any public

waf:«Hr in Harding Township?

No. I don't know that is.

Q Do you know if there is any water

company willing to extend the water service, pipe

lines, to Harding Township?

A I don't know.

'"Vi



A. Mallach - cross 11

1 Q As to the housing units that you

2 are proposing in this case, where do you propose

3 that they get water from for Harding Township?

4 , A I really have not done any specific study

5 on that with regard to Harding Township or any

6 other individual township.

7 Q Is your answer that you do not know

8 where the water will come from?

9 A That's correct.

10 MR. BUCHSBAUM: I think there is a

11 presupposition there that Mr. Mallach fs

12 testimony, correct me, in the firft parts

!3 of the deposition was essentially % crltl-

14 que of the zoning ordinances.

15 MR. CLAPP: He is being offered as

16 a housing expert, Mr. Buchsbaum. And I am

17 asking him as to his general knowledge of

18 these towns, as to my town in particular.

19 Q Is there a sewage treatment plant

20 '.r ii^JSgrding Township?

21 ' . i ^ / ^ f >-\ Not to my knowledge.

22 Q Is there public sewerage in Harding

23 Township? A I don't know.

24 Q Do you know if there is any

25 possibility of extension of public sewerage into



A. Mallach - cross 12

1 Harding Township? A From some othe£

2 municipality?

3 Q Yes. A I don't know.

4 Q And you have no idea of the avail-

5 abili ty or lack of availability of public sewer-

6 age in Harding Township?

7 A That's correct.

8 Q Do you have any proposal as to how

9 the housing units you are proposing for Harding

10 Township will be sewered?

11 A Well, I have spoken in the Common Defense

12 deposition in general terms about ways that

13 exist to sewer multi-family developments in the

14 absence of a public sewer system. And although

15 I have done no specific study of Harding Township

16 I have no reason with which I am familiar as to

17 why those would not be applicable or potentially

18 applicable in sites in Harding Township.

19 Q Apart from the Morris County soils

20 ••-"« '̂; 8tnnsiP#y of t h e S . C . S . , do you know a n y t h i n g abou t

21 J||p tft^jitoils in Harding Township?

22 '" A * N o .

23 Q Do you know what the soil capacities

24 are in Harding Township to receive effluent?

25 A I believe it varies.



A. Mallach - cross 13

1 Q What is the minimum feasible size

2 of a site for first spray and second for lagoonin

3 , A Again, it varies very widely. The spray

4 facilities require what may be extensive sites,

5 again depending on the soil characteristics. The

6 lagooning facilities usually do not require very

7 large sites.

8 Q When you say not very large, can

9 you be more specific?

10 A Five, ten acres; spray may require pore

11 than that.

12 Q Do you know what the circumstances

13 are with the D.E.P. in New Jersey as to the

14 approval of either spray or lagoon sites?

15 A I believe in principle they support both

16 of them. And there are at least some operational

17 facilities of both sites in New Jersey which

lg received the D.E.P. approval.

19 Q Do you know what environmental

20 \^•',,"gofcstraints there may be on development in Hardin
'" % --•

2 1 ; TowtUhip? A I have n o t done a

2 2 study of that.

2 3 Q Do you know what s t r e a m s f low thioig

24 Harding Township? A I know t h a t

2 5 there are some, but I don't know the specific



A. Mallach - cross 14

1 names offhand,

2 Q Do you know if any of those streams

3 are headwater streams or origins of streams?

4 A That I don't know.

5 Q Do you know where the streams flow

6 as they go through Harding or leave Harding?

7 A Well, they generally flow from north to

8 south.

9 Q Do you know if the streams flow in-

10 to the Great Swamp? A Some do.

11 Logically, some must. Again, it's just on the

12 basis of simple geography, but like I haven't

13 studied that specifically.

14 Q All right. Do you know if some

15 streams do not flow into the Great Swamp?

16 A I don't know.

17 Q Do you know anything about the

18 assimilative character of the streams?

19 A No.
v .>:$

20 r,J:VV^vQ D° you have an opinion as to the

21 .-^O *&£&$$ on development in Harding Township that th

22 existence of sensitive streams would have?

23 A Well, it's a factor that would have to be
24 taken into consideration.

25 Q Can you describe what weight or



A. Mallach - cross 15

1 anything more descriptive about using it as a

2 factor? A Well, again that woul

3 depend on much more knowledge of some of the

4 specific factors you mentioned in terms of the

5 current water standards, the assimilative capa-

6 city and so on. But it's possible that in some

7 cases there would be nondegradation standards

8 that would be applied. And that would have to be

9 applied to the manner in which sewage treatment

10 would be handled.

11 This would argue in cases that either a

12 spray or a lagooning approach may be preferable,

13 to a more conventional approach of discharging

14 treated effluent directly into the streams, for

15 example. But again, this would have to be done

16 on a case-by-case basis.

17 Q Do you know of the existence of

18 floodplain areas in Harding Township?

19 A , No-

20 V^ 7 Q Would that have any effect on

2* -v&£. df*etopment, namely the existence of floodplain

22 areas? A Well, to some degree

23 it would limit development since development is

24 generally limited within floodplains.

25 Q You indicated some familiarity wit



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Mallach - cross 16

the Great Swamp. Do you have any opinion as to

the effect the existence of the Great Swamp in

pacts of Harding Township would have on develop-

ment in Harding Township?

A I believe that since there's a great deal

of Harding Township that is not in the Great

Swamp and that is, indeed, fairly removed geo-

graphically from the Great Swamp, that certainly

large parts of Harding Township would not be

significantly affected by the Great Swamp in

of development.

Q Do you know where the runoff, from

development would flow in those areas that you ar

talking about? A No.

Q Did you do any analysis of the

environmental constraints in Harding Township?

A No.

Q And will you be testifying at the

trial as to environmental factors?

^^^"v-* Certainly not in detail.

•'/?§§£• v Q To what extent will you so testify?

A Well, I should qualify that. As of this

point, I do not expect to testify at the trial on

environmental factors, particularly with regard to

overall environmental constraints on development
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A. Mallach - cross 17

or environmental factors on a community basis.

It's my understanding that the Public Advocate

has retained an expert who is specifically quali-

fied as an environmental planner.

Now, since the areas overlap, I mean it's

quite possible that some of my testimony will

touch on environmental issues, but I certainly

will not be presenting a major environmental

presentation.

Q Who is the environmentalist you are

referring to, Mr. Clarke?

A Mr. Clarke, that's correct. That's with

an "e" on the end.

Q As a housing consultant, what is

your opinion as to how or whether environmental

factors would affect the development of least

cost housing in Harding Township?

A I think it varies very widely. As I may

have stated, there are certain environmental

ions which make development generally un-

a4visable, which might include extremely steep

slopes, floodways and the like. There are other

environmental conditions where development is

possible, but where cost of mitigating environ-

mental factors has to betaken into account. This
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A. Mallach -cross 18

can be minimal or quite substantial, again depend

ing on a very wide variety of specific site

conditions.

In terms of least cost housing, certainly

all other things being equal, it is better to

build least cost housing on sites where the cost

of environmental mitigation are modest rather

than extensive. The key issue, of course, is all

other things being equal.

If you have a community or an area where

it becomes impossible to povide housing without

such costs and the housing is needed in that area

then it becomes a matter of balancing the two

factors. So I don't see environmental constraints

as an absolute bar on least cost housing, although

they are a factor in comparing alternative sites

and locations certainly,

Q Given Municipality A with environ-

mental constraints and Municipality B with lesser

or without environmental constraints, does it

affect the fair share of those two municipalities

Just that, A It could. One of the

factors that's used in a fair share is vacant,

quote, "developable,11 unquote, land. And althoug

people do differ as to precisely how to define
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A. Mallach - cross 19

developable, there is a general consensus that at

least some environmental factors should be taken

intoaccount when evaluating that characteristic,

which is a very important one for fair share

purposes.

Q When you s«y some environmental

factors, can you list what you are referring to

when you say some?

A Again, there is considerable difference as

to which should be taken into account. Okay.

The two which I believe there is a consensus on

are floodplain lands and steep slope lands,

although one must acknowledge that there is not

really a consensus, professional consensus, as to

how steep is steep,

Q In your opinion, what is steep for

this purpose, as to what constitutes an environ-

mental constraint which would cause a problem for

a construction of least cost housing?

A« r I would say somewheres in the area of 20

t|* 25 percent would certainly be steep.

Q Do you disagree with the D.C.A.

formulation, the statewide housing allocation, as

to what they say is steep?

A I'd say 15 percent, which is the figure I



A. Mallach - cross 20

1 believe they use, is probably more than necessary

2 And, in fact, what is quite interesting is look-

3 ing around Morris County, the large number of

4 multi-family developments of those in Morris

5 County generally that have been built on slopes

6 of greater than 15 percent.

7 Let me make sure whether the 15-percent

8 figure is indeed the one they use.

9 (A discussion is held off the

10 record.)

11 A I stand corrected. The figure the D . C M .

12 uses is 12 percent, in which case my conment is

13 still the same. Clearly this is an overly far-

14 reaching standard I believe.

15 Q Do you know what growth or absence

16 of growth there has been in Harding Township in

17 recent years? A To the best of

18 my knowledge, the only growth in Harding Township

19 has been limited construction of individual

20 silicic-family houses in relatively small numbers.

21 : •*-; .• - •!:J&fkTi Q What is the basis of your knowledge

22 A This is building permit records as well as

23 observation.

24 Q So you are not aware of any other

25 construction other than single-family homes?
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A. Mallach - cross 21

A That's correct.

Q Do you know the history through the

years of Harding's development?

A No.

Q Is Harding a developing municipalit

In your opinion? A Yes.

Q What do you base that on?

A I base that on the overall size and land

availability in Harding Township, coupled with

its location in a centrally-located part of a

metropolitan area.

MR. BUCHSBAUM: Just note for the

record that the position has been taken

by us that the question of developing

municipality is ultimately a legal questioji,

but we do not have any objection to Mr.

Clapp's asking the question now under the

general reservation we have made throughou

the depositions. We reserve the right to

* object at trial.

Q Do you base your opinion on anythin

else other than what you have just said?

A No, I think what I said is ample basis in

the context of the Supreme Court decision on this

point.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

•-*;>

A. Mailach - cross . 22

Q Do you know what school facilities

are available in Harding Township or neighboring

communities serving Harding Township?

A Not specifically.

Q Do you know if there is capacity in

the existing school systems, additional capacity

for additional students?

A No.

Q Do you have an opinion as to this

case in how it affects the provision of least

cost housing, what the ratio of police to popula-

tion should be? A No, the ratio

of police to population or--

Q In a township like Harding?

A In a township the nature and extent of a

local police force tends to be a function of its

overall growth, development. At this point, sincie

Harding has a small and relatively scattered

population, it would be likely that they have a

police force that is both small and unspecializec

in « sense that it has a couple of patrolmen, but:

does not have all the different specialties and

units and so on that a larger community police

force would have.

Q This is a supposition?



A. Mallach - cross 23

1 A This is a supposition,

2 Q You do not have facts on this?

3 A That's correct; but the point being, in

4 any event, as the community grows, whether the

5 housing is least cost, most cost or somewheres it

6 between, that the police force can be expected tc

7 grow as well as the normal function of municipal

8 services,

9 Q And would you expect your proposal

10 and the client that you are working for in this

11 case, proposals for housing, would have a growth

12 for Harding that was the same as if there were

13 not these proposals for least cost housing?

14 A Not necessarily since I think it's impli-

15 cit in the case of the plaintiffs that Harding

16 should change its zoning at least to some degree

17 to allow growth that has not characterized the

18 town up to now. And in the absence of such a

19 litigation, I can think of no reason why Harding

20 /$ Ti#l#*Jkip would change its zoning from its present

21 t-t"^'\ stabards.

22 Q Which would cost more as far as

23 least cost housing goes, to renovate existing

24 facilities or to build new ones?

25 A It can't be answered with an either/or
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1 because there are just too many variables that

2 come into play in something like that*

3 Q Can you be more enlightening in

4 response to the question? What are some of the

5 variables? A Well, the variables

6 in terms of renovating--In terms of renovating an

7 existing sewer system, the issue is exactly what

8 kind of work has to be done, what is the nature

9 of the system.

10 Now, for example, one of the things that

11 is the case with many of the existing sewage

12 systems in the older parts of New Jersey, for

13 example, is that they are effectively impossible

14 to renovate to bring them up to a standard thatf

15 comparable with what would be expected of a new

16 sewage system,

17 So, for example, Hoboken is an interesting

18 case, Hoboken had sewers installed something lik

19 150 years ago. They were wooden,

20, : $^%'f' Over the last 150 years, the wood has

21 K£ ~ • 'i$e%.4&. The only thing that makes it possible

22 for the sewage to flow from those individual

23 houses to the treatment facility in Hoboken is

24 the fact that during that 150 years, the earth,

25 rocks, dirt, sand, mud, whatever, around those
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1 I pipes has firmed up to the point where it basic-

2 ally conveys the sewage.

3 Now, this is obviously patently inadequate

4 The sewer flows--

5 Q How many wooden piping systems do

6 you know of? A Quite a bit of Hudsor

7 County is like this. In Newark, for example, yoi

8 have for the most part, more modern, relatively

9 speaking, treatment facilities, but you have com-

10 bined storm and sanitary sewers throughout most

11 of the city. What this means is that whenever

you have a big storm, the Passaic Valley Sewerag*

13

4.'

Treatment Plant, which.is responsible for Newark1

14 effluent basically, has to pump raw sewage into

15 | the lower Passaic River because if they didn't,

the flow would be so great, they would back up

17 and geysers would erupt out of every toilet and

18 sink in the City of Newark.

19 Now, the cost of providing separate storm

2 0 " '̂~'">" drains and sewers in a city like Newark would be

21 •?$•\";w#t'fy in excess of the cost of constructing

22 most new sewage treatment facilities. So the

23 renovation costs of existing sewage facilities,

24 for example, in urban areas, to bring the treat-

25 ment levels and sanitary levels up to modern

s
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1 standards and to eliminate such things as infll-

2 tration, which in many urban sewer systems the

3 flow that winds up coming into the treatment

4 plant is perhaps only 70 or 80 percent of the

5 flow that goes into the pipes at one end. In

6 other words, 20 to 30 percent of all of the sew*-

7 age leaks out through holes in pipes, gaps, leaks

8 cracks, whatever, into the soil during the jour-

9 ney to the treatment plant.

10 So, in any case, the point I guess of all

11 this anecdotal rambling is that there are so many

12 factors involved in renovating existing systems,

13 but that generally renovation is as expensive as

14 new construction may well be.

15 Q If you disperse the urban popula-

16 tion to the suburbs or exurbs, will that in any

17 way revitalize the urban areas?

18 A It's hard to tell. I think if you provid-

19 ed opportunities for urban people in the suburbs

20 p* -v; otf J^ihirbs--And I think it's important to stress

2i'-f,.;|R";\ th|.|^ven under the most optimistic or far-

22 reaching proposals, nobody is really talking abou|t

23 dispersing the urban population in anything

24 remotely like its entirety or even a majority of

25 it.
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1 If the population had more opportunities

2 and perhaps was dispersed in part, I think this

3 Would relieve many of the physical and service

4 burdens on many of the municipalities and might

5 create circumstances in which revival was more

6 likely, more realistic* I think as long as the

7 cities such as Newark, Jersey City and the like

8 are caught on a kind of a treadmill of service

9 and facility demands and the like, there is

10 relatively little opportunity.

11 Q If society promotes the growth of

12 the suburban or exurban areas, will society be

13 able to afford to revitalize the urban areas?

14 MR. BUCHSBAUM: Excuse me, but

15 before you answer, it seems to me the

16 Supreme Court has adopted a philosophy in

17 Mount Laurel which goes in a certain

18 direction. I am not clear, maybe it would

19 help Mr. Mallach in answering the questior

Vf exactly how the question you just asked

21 ;^T . „ £f? ties into the issues in this case given

22 the Supreme Court's statements in Mount

23 Laurel about suburban obligation.

24 MR. CLAPP: I am looking for dis-

25 coverable evidence, Mr. Buchsbaum, as to
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1 his opinions and nature of his testimony

2 in this case,

3 . v^V MR. BUCHSBAUM: All right.

4 MR. CLAPP: I think it is a proper

5 question is my response. You can reserve

6 your objections,

7 MR. BUCHSBAUM: Objections are

8 reserved, as it were.

9 A I think there are a number of different

10 issues involved. Certainly society is not mono-

11 lithic and populations are not. I think the

12 first point is, and this really goes back to the

13 previous question as well, is that in looking at

14 opportunity, we are talking not only of the

15 cities qua cities as entities of a physical and

16 geographic nature, but also of people and

17 opportunities for people,

18 I certainly find the view--Ifm not suggest

19 ing that it's held here, but I know that it is

• •. "̂ ;Y" f'"*M*W ky ma**y people that the people who live in

21 '*$$&-••-;'£&#-cities in a sense should be held hostage in

22 the interests of an abstract entity known as the

23 city. I find such a view to be objectionable.

24 X mean what is important is the opportuni

25 ties for decent living for people. And in the
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final analysis, I think in a sane society, the

interests of abstract geographic entities are

secondary to the interests of human beings.

(A discussion is held off the record

Q Do you know if there is any indus-

try in Harding Township?

A I do not.

Q Do you know if there is any commerc^e

in Harding Township?

A Well, there's the--As X mentioned9 there

Is limited commercial activity in New Vernon.

not familiar with other commercial activity. I

believe there is some commercial establishments

along 202.

Q Do you agree with this proposition:

That the less industry and the less commerce

basically the fewer employees, the less require-

ment for fair share housing?

A Generally speaking, yes, and I believe

most-fair share plans factor in employment as one

of the elements in arriving at a fair share.

Q When you say generally speaking,

are there any exceptions or what are the--

A I'm certain that there are exceptions,

though the ones that in my judgment are the most

.)
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solid--Well, for example, the State plan which i

a serious effort, it does include employment.

And I believe that the--I can't recall

Specifically. I think that in the Madison case,

there is language generally supporting the use

of employment as a criterion.

MR. BUCHSBAUM: Did you say as one

criteria?

THE WITNESS: Yes, or a criterion.

Q What is the housing stock la

Harding Township? Do you know?

A Single-family houses for the most part.

Q How many houses have you seen in

Harding Township roughly?

A Perhaps one, perhaps a couple of hundred.

Q Do you know how many houses exist

in Harding Township?

A I would guess It's a thousand or less. I

can give you an exact or more or less exact

number.

U<*- Q No, I was really asking you from

your own personal knowledge, from what you have

seen, not from the statistics. And that was youif

answer on what you observed?

A Yes.
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Q Do you know the cost of housing in

Harding Township?

A Again, I don't have the exact figure off-

hand, but it's very high.

Q What is your basis for saying that^

A The data that's published by the Division

of Taxation on usable sales.

Q Any other basis?

A No.

Q Does distance from shopping centers

or jobs affect the fair share of housing, oppor-

tunity for least cost housing?

A Shopping centers, no. Clearly by buildinj

the employment into the community in the fair

share plan, that relates to the question of dis-

tance. I mean one could theoretically at great

length and with great complexity construct some

kind of an elaborate model that would be based OIL

the actual physical locations of all the jobs or

l̂ lt the major employers, say, within a region and

tft§k measure distances and the like, but such a

thing would be hopelessly unwieldy. So from a

practical standpoint, by using employment in a

community, one gets a reasonable surrogate of

that factor.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

A, Mallach - cross 32

Q So that in your formula on

determining the number of least cost housing

units that should be supplied, you would look to

the municipality's employment?

A I do not have a formula, I'm not present-

ing a formula in this case,

Q All right. Let me rephrase the

question. In your opinion as a housing consult-

ant in dealing with the provision of opportunity

for least cost housing, what job area would you

look to? A I would like to know

the number of jobs in the municipality relative

to the number of jobs in the region in which it

was located,

Q All right. And in determining the

jobs in a region, doesn't there have to be some

model or some statistical analysis done?

A Well, a tabulation,

Q But it is not affected by the

distance between the jobs and the residents as t<j>

af does not affect the number of housing units

to be provided by a municipality?

A Well, beyond the number of jobs that exist

in the municipality, to measure the distance

between a municipality and the jobs is really
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unmanageable kind of proposition. I mean if you

look at a region such as the northeast New Jersey

irea and you take any municipality, you certainly

havet^for starters, the question of where in the

municipality, which jobs, where in the other

municipalities they're located.

Like take Harding, for example* One of

the largest employers in that part of the region

is the A.T.& T. complex in Basking Ridge* The

A.T.& T. complex is quite literally a stone's

throw from Harding Township* So there ar« some

3500 jobs which are located just across the stream,

Q What is the nature of those Jobs,

Mr. Mallach, if you know?

A I do know. It's quite a wide cross-

section of white-collar employment, ranging from

relatively low-paying secretarial and technical

jobs right on up to exceptionally well-paying

executive jobs.

;. •,. • Q I want to interrupt you as to the

<*oStt£arison between the municipality and the region

in the jobs. A So that the fair

share analyses with which I'm familiar have

generally taken the approach of just using

tabulations of jobs in the municipality, in the
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region. And so because of the difficulties of

arriving at a logical basis for doing otherwise,

it i« just overwhelming.

'* For example, well, to go back to the case

of A.T.& T., could you imagine the complexities

of developing a mathematical model which would

distinguish, let's say, if the A.T.& T. plant

was in Lyons instead of Basking Ridge, which is,

after all, a distance of miles, and then try to

factor it for every major employer in the region'

It's clearly an unworkable proposition*

Q Do you know how much vacant land

is available in Harding Township?

A I have done no study. The only source I

have looked at on this is the D.C.A. study.

Q And when was that study prepared?

A In the late 1960*s.

Q And when were those statistics

gathered for that study?

!• ̂ -: Sorry, the statistics were gathered in
'•*. " ft •**

- ,<• *

§*£% 1960's. The study itself was published in

1978.

Q And do you have anything more

recent than statistics gathered in the late f60f$?

A No.
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1 Q Do you know what the Morris County

2 Master Plan provides for Harding Township?

3 A J p Not specifically.

4 • Q Do you know what the Tri-State

i
5 Regional Planning Association provides?
6 A No.

7 Q Have you read the Harding Township

8 Master Plan? A I don't believe so.

9 Q And the Harding Township environ-

10 mental inventory? A No.

11 Q Apart from the D.C.A. housing

12 allocation, have you read any planning documents

13 which deal specifically with Harding Township?

14 A I did read the Morris County Master Plan,

15 though I don't recall its specific points regard

16 ing Harding Township. Other than that, I don't

17 believe there were any.

18 Q What Harding Township documents

have you read for the purposes of this case?

20 I- £iJt -•'/' The documents that I've read have been th

zoning ordinance and zoning map.

22 Q Is that it? A Yes.

23 Q Can you tell me where any particu-

24 lar zone is located in Harding Township as far

25 as your observation of the municipality? I

#
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understand that you can point to the map.

A In general terms, yes.

-J~ Q When you say in general terms, is

that ffrom your observation of the map or observa •

tions of the municipality?

A Well, some of both.

Q Do you have any commentary or

criticism of the Harding Township ordinance

other than what is set forth in your report?

A I do not believe so.

Q Can you be more specific than you

do not believe so? Is there something that

would lead you to a different belief or--

A Well, certainly not at this point.

Q How do you define least cost hous-

ing as a general proposition, Mr. Mallach?

A Housing including both single and multi-

family housing of a variety of types constructed

under standards that provide for, as I believe

tkit.Court put it more or less paraphrasing, the

1*641 cost housing consistent with standards of

health and safety.

Q Do you have your report on Harding

Township with you? A Yes.

Q All right. I understand that it
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is a five-page report. Is that correct?

A That's correct.

•.V Q Now, other than the general 12-

page,- I think 12-page, commentary, did you make

or prepare any other specific reports dealing

with Harding Township? A No.

Q So we are just dealing with the

five-page report? A That's correci

Q On the first page of that report,

is it your position that Harding Township should

have all of the seven types of housing that are

set forth? A With the exception o:

the seventh, which is optional. In other words,

as I pointed out in the commentary, a planned

unit development or planned residential develop-

ment zone can be a means for least cost housing,

but is certainly not in the least a least cost

housing type.

Q If Harding Township's alleged fair

itfiip for least cost housing was met in your

n with one type of these housing types

listed on Page 1 of the report, is it your test!

mony that the other types would be necessary?

A That's correct. I believe the language o

the Court decision is quite explicit on providin
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an appropriate variety and choice of different

housing types and housing opportunities,

; Q Let me modify my question somewhat

Could the so-called fair share be met with two oi

three or four of these housing types and it woulc

still be your opinion that the additional types

would be required in your opinion as a housing

consultant? A I think it would var

)f^xi.&

I think within the region as a whole and within

the housing need as a whole there is a need for

all the different types that are at issue hare.

I think in some communities, particularly those

where the amount of land for development was verv

limited, I think it might be arguable that all

types might not have to be provided. In a

community that had more ample resources of land

for development, I think it would be desirable

to provide, make opportunity for all of the type

Whether all of the different types ended up bein

j of course, would be a function of prin-

the marketplace,

Q I am asking you specifically as to

Harding Township, is it your opinion that all th

first six types of housing should be provided fo

A I have not done a specific study of this
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but X know of no reason why they should not.

Q In your opinion, what is the mini-

mal |east cost single-family lot size?

A 5,000 square feet.

Q Lot width? Same question. What

is the minimal least cost single-family lot widt(i?

A Fifty feet.

Q And unit size? By that I mean

square footage, minimum least cost single-family

unit size. A As X believe I stated

when we went over this in rather excruciating

length a few days ago, one would not have a flat

unit size for single-family houses anymore than

one would for apartments. One could adopt what

the Court in the Home Builders case referred to

as occupancy-based floor area requirements,

which X have suggested in my report standards,

that are consistent with the H.U.D. standards.

This is on Page 3 and would be applicable to

tznlts whether single-family or mult i-family.

t̂ vî l Q Does least cost housing as you

define it exist in New Jersey at the present tim

A Well, this goes back to another question,

whether one can identify existing housing as

least cost housing. I think there is a great
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deal of existing housing, certainly the housing

that's built under different subsidy programs,
• Vwhicfi in my judgment is a kind of subset of leas :

cost housing,

Q Subset? A Yes.

Q What do you mean by subset?

A In that least cost housing clearly

includes housing that is built by conventional

developers without government subsidy, but that

is built at the least cost consistent with health

and safety, et cetera, et cetera. And, In fact,

part of the rationale for the Court arriving *t

the least cost concept was its awareness that

federal subsidies for construction of low income

housing would not be available perhaps for the

number of units that are needed to meet housing

needs, which is true.

But certainly since the goal expressed

in these cases is to provide for low and moderat

income housing needs, housing that directly meet£

these low and moderate income housing needs

through government subsidies is subsumed within

the overall least cost definition. So it become

the subset of the total least cost housing picture.

And I think the language in Madison is fairly
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clear on that point.

So that going back to the previous ques-

tion, there is in New Jersey a good deal of hous

ing built under government subsidy programs.

There is also in New Jersey a fair amount of

housing that's been built under modest standards

for unit sizes, densities and the like, which I

guess is generally speaking analogous to what

would be considered least cost today. Since the

term did not really exist as a term of art until

about two years ago, one would hesitate to say

specifically this is least cost, but it's analo-

gous to it.

Q Using the analogy, can you point t{>

any illustration of such housing in New Jersey?

A Well, for example, in many communities of

southern New Jersey, for example, housing is

built using the mortgage and in some cases the

subsidy programs of the Farmers Home Administra-

1ti.|rtt; for single-family houses. This is known as

tej^i Section 502 Program.

These are very basic sort of least cost

houses in many ways. They tend to be--The typi-

cal Farmers Home mortgage house tends to be a

house on a small lot. And it may contain 900 to



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Mallach - cross 42

a thousand square feet in a three-bedroom ranch

house built on a slab and will sell for some-

wheres depending on the location in the high 20U

to low to mid-30fs# This is good, basic no-

frills housing*

Q My specific question is can you

point to a location in New Jersey where this

exists? A I can't cite you

specific sites. I can undoubtedly pick some out

for you if you are interested. These things are

dotted all over south Jersey, but I couldn't

give you a specific site.

Q I would ask for that because the

next question is, is that the kind of housing

that you are advocating for Harding Township?

I would like to know what specifically you have

in mind.

MR. BUCHSBAUM: You are talking

about single-family housing now, that par£

of it?

MR. CLAPP: Nof I was not being

that limited. I am asking whether least

cost housing that exists which fills the

bill by analogy or by anything else, by

fills the bill I mean meets Mr. Mallach's

r, A
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standards and opinions as to what would

satisfy his criteria of least cost housing,

.. , and whether or not he advocates that kind

of housing for Harding Township.

A Well, I certainly know of no reason why

housing of the sort that X just described would

not be suitable for Harding Township.

Q X would like to see an example of

it is my specific request. Reviewing the P.R.N.

zone standards on Page 4 and 5 of the Harding

report as to each of the various points that you

have made, my question is basically the same,

but X will repeat it if necessary. What is your

criticism of these standards from a least cost

housing point of view?

A They are excessive.

Q All right.

A Excuse me. Do you want me to go point by

point?

if|?i? Q Yes, I do. Let me ask you this:

What minimum standards are acceptable in your

opinion if your criticism is that these are

excessive point by point?

A The first point is excessive--

Q Why don't you refer to it as Point
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A. A Point A is excessive becaus<

it significantly limits the amount of land that

can be developed for the proposed use and--

Q What--Go ahead.

A And next, as I believe I stated in the

previous deposition, I believe there is no

rational ground for limiting the tract size or

for establishing a minimum tract size rather for

a multi-family use as long as the tract is

capable of meeting whatever requirements in terum

of units, parking and so on are imposed £n the

ordinance.

Q So to that extent, there is a basic

minimum tract size that you would say is accept-

able? A Well, again not in itself.

I mean having defined the functional requirement

for a development, it has to have so much parkin

it has to be able to put a unit on it, it has to

be able to have some minimum space in it between

it atid the street, having done so, one arrives

-'fcCvife minimum tract. As I believe I suggested

such a minimum is likely to be certainly less

than one acre and possibly considerably below.

Q As to Point B, what are minimum

density percentages that are acceptable?
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1 A Okay. The densities that I have dealt

2 with were framed in units per acre rather than

3 floor area ratios. And in this case, the ordi-

4 nance provides that the density may not be more

5 than four units per acre regardless of the floor

6 area ratio or put differently, 20 percent floor

7 area ratio or four units per acre, whichever is

8 less. And this is significantly lower density

9 than any of the least cost densities for any of

10 the housing types that are permitted within this

11 zone.

12 If you are talking about single-family

13 houses on lots in the area of 5,000 square feet,

14 for example, this translates into a net density

15 or gross density rather for such a development of

16 something on the order of six to seven units per

17 acre for single-family. I've already noted that

Is densities, minimum densities for townhouses and

19 garden apartments, should be in the area of ten

20

21 'x * Q All right.

22 A So in other words, a density of four units

23 to the acre is clearly too low with regard to any

24 of the housing types.

25 Q As to Point C, is there any

- ..find fifteen units per acre respectively.
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minimum standard consistent with your criteria

for least cost housing for active recreation?

A I have suggested that in a development of

apartments where individual households have no

open space of their own, that 20 percent of the

site may be a reasonable standard relative to the

apartments. Clearly where you have a development

of single-family houses, for example, the provi-

sion of active recreation facilities along with

development is neither customary nor required*

Q Point D, the minimum number of

bedrooms that you will say would be consistent?

A That is clearly a bedroom restriction as

defined by the Court. My position has been that

establishing minimum or maximum numbers of bed-

rooms is not a matter for a zoning ordinance, but

it's a function of housing needs and marketplace

demands.

Q So you are saying that this parti-

^l*r standard is unreasonable--
:. -- .
*•*:<&. ' Y e s .

Q Or just that there should be no

standard? A X believe that there

should be no standard and, furthermore, that this

standard is clearly unreasonable.
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1 Q Apart from the legal criteria, is

2 there a standard that would be reasonable?

3 A No.

4 . . Q Point E, is there a percentage mix

5 of bedrooms that is acceptable?

6 A No.

7 Q Is there a minimum floor area per

8 bedroom that is acceptable?

9 A There are reasonable minimum floor areas

10 per bedroom such as the H.U.D. minimum property

11 standards, which I have presented on Page 3 of

12 the overview report, if you w

13 Q Okay.

14 A --as being reasonable standards. I should

15 note in passing that H.U.D. does not specify

16 floor area standards for units, but specifies a

17 variety of separate standards for individual roon^s

18 storage, clearances and the like from which one

19 can construct a unit and arrive at a total floor

20 "**&•$'.....tfjSwfj^ These standards are, in any event, signi-

21 ^| :0£9jf%tly more modest than those in the Harding

22 "*' P;R#K. zone.

23 Q As to Point F, the minimum number

24 of parking spaces that would be acceptable?

25 A I have suggested as a general rule that a
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1 standard of 1.5 spaces for garden apartments, 1.8

2 for townhouses and two front-to-back rather than

3 tide-by-side for detached single-family houses

4 ;H: are Adequate.

5 Q Regardless of the bedrooms?

6 A Regardless of the bedrooms, except in such

7 cases as you would have an exceptionally large

8 unit dominating a development. As I mentioned,

9 these are predicated on certain assumptions about

10 typical unit mixes that I would expect in such

11 housing.

12 if a unit--If a development--Let's #ay you

13 had a garden apartment development that contained

14 a predominance of three and four-bedroom units,

15 which is something I would not expect as a matter

16 of course, one might want to increase this.

17 Q As to G, I think you have already

18 answered that, but is that an acceptable standard

19 A It is not. Again, the H.U.D. minimum

20 Sf'V property standards include specific recommendations

21 '''*"^$-^*sB?$%«dividual bedroom sizes which are more mode

22 and I find reasonable.,

23 Q is the area in Point H acceptable?

24 A No, this is substantially more than the

25 standards I previously cited to you.
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1 Q And yourcomments as to the width?

2 A Again this is more than is required for

3 :̂ "feX health and safety or whatever.
* • • ' . *

4 iv. Q As to Point I, the minimum width

5 for townhouses? A The same thing

6 Q What is your standard for minimum

7 width? I think you have already testified to th*

8 A Well, I suggested in my report that 18

9 feet could be used, though I did under incisive

10 cross-examination concede that perfectly accept-

11 able townhbuses can be and are constructed at 16

12 and 14 feet wide respectively.

13 Q Is it your opinion, Mr. Mallach,

14 that any zone in Harding Township and all zones

15 in Harding Township are unreasonable or invalid

16 by themselves or is it your position that the

17 entire ordinance is unreasonable because you

18 allege that it does not provide a proper opportu-

19 nity for least cost housing?

20 I *^</> ;A :C I believe that there is no question about

2T -.5 >£-t$£fr latter part, that the ordinance in its entire|-

22 ty is unreasonable because no least cost housing

23 is provided.

24 Q All right. But if sufficient

25 opportunity and space was provided for least cost

t.
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1 housing in the township, would then the existing

2 zones be able to be deemed reasonable in your

3. opinion in the context of that kind of change in

4 the ordinance? A It is possible

5 Q You say possible. What would affect

6 your opinion? A Okay. I should

7 say with regard to Harding Township that general-

8 ly speaking, the R-2, R-3 and R-4 zones are

9 largely academic because to the best of my know-

10 ledge, they tend to reflect existing development

11 rather than future development potential.

12 Q And what is your knowledge that yoi

13 base that on? A This is based

14 principally on looking at the zoning map.

15 Q Okay. Any other factors which you

16 say would make it possible?

17 A It is possible that a three-acre standard

18 could be a reasonable one, again depending on

19 environmental criteria and assuming the absence

20 L >̂ ,v ,̂  tfjf iwer and water service.

21 \' $t':&yr>!if'v.--M, Q Any other factors which affect the

22 possibility as you said before?

23 A No.

24 Q Do you have any specific proposals

25 as to what land, what sites in Harding Township
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1 should be used for least cost housing?

2 A No.

3 Q Did you make any study of that?

4 * A No.

5 Q Okay. Do you have a number of

6 least cost units or quota that you say is Harding

7 Township's fair share? A No.

8 Q All right. Do you accept the D.C.A

9 statewide housing allocation number for--

10 A I have mixed feelings about the D.C.A.

11 allocation housing number. It is my understanding

12 that a separate witness for the plaintiffs is

13 doing a specific study on evaluating the D.GJA.V

14 figures and will present testimony on that point

15 Q Is that Miss Brooks?

16 A Thatfs correct.

17 Q So that you do not have an opinion

18 as to whether or not that is a correct number for

Harding Township or an incorrect number?

20 f^M^^M^'^) That's correct.
- *A
1 : N 8 K ' '•••* -21 :;^fSWt - Q Do you know of any inaccuracies or

22 w - •• omissions in that report as to Harding Township?

23 A Well, feir share studies are many-splendor

24 things. And I think it's clear that anyone can

25 nitpick a study such as the D.C.A. report and
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arrive at things which are perhaps less than ideajl

On the other hand, I feel fairly strong

that the purpose of looking at a fair share study

is not to engage in what I guess--I forget whethejr

it was a judge or a commentator referred to as

statistical warfare. So in other words, if I

a fair share study and I felt that this study had

clearly been constructed for the purpose of creat

ing an unreasonable low and alternatively an

unreasonably high figure either to bail out or tc

punish a specific municipality, say, hypothetic-

ally, then I would feel justified in attacking If

very directly.

In other words, it would not be a matter

of, say, my technical judgment over somebody els

technical judgment. On the other hand, in the

case of the D.C.A. study, which is generally

speaking an honorably constructed, an honorably

arrived at, report, I think I could object to

points in it, but I don't feel that

impugn the overall reasonableness of the

study as an approach. I think its numbers are

generally on the low side, but not with consciou

intent.

Q Do you believe that the concept of

e's
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overzoning should be applied to Harding Townships

A Certainly.

Q And do you have a position as to

wh*tx;factors for overzoning should be applied to

Harding Township? A Yes.

Q What is your opinion?

A Again, this is not with specific regard tc

Harding Township, but generally speaking again a:

I believe Ifve gone over in my report, overzoning;

has to deal with a number of factors of which

they fall into three broad categories. One is

the possibility that least cost units may be

constructed, but occupied by people who are sub-

stantially more affluent than the people for whom

the units one might say are meant. This is citec

very explicitly in the court decision.

A second is the reasonable likelihood

given realities that if X acreage is zoned for

least cost housing, a certain part of that acre-

not be available either at all or will

available for the purposes of least cost

housing construction for any of the usual reasons

why some owners don't want to sell and other

owners who do want to sell wanted to do so only

at a price that's in exess of what may be feasible
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for least cost housing construction.

Thirdly is the possibility given realities

in the marketplace that if a piece of land is

zoned for least cost housing, it could be bought

at a modest price by a developer, but yet develop

ed for housing that is not least cost. In other

words, if a piece of land can be developed, say,

for townhouses at ten to the acre, a developer

may decide that his profit margin is much greatei1

on townhouses at six to the acre with a variety

of amenities and luxury features, so that he wilL

choose to built at more than least cost standards

in that area.

So the point of overzoning is to balance

all of these factors in order to provide a rea-

sonable likelihood that some land in reasonable

proportion to the fair share, whatever it may be

does nonetheless become available for the construe

tion of least cost housing.

Given those factors, do you have a

plier that you would apply, for example, to

the D.C.A. statewide housing allocation study to

accomplish overzoning for Harding Township?

A I've suggested that as a general approach

a multiplier in the area of three to five times
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appears to be most logical. I think, and I

believe I suggested this in the report, that at

such a time as one goes about a rezoning process,

that at the time one does much more specific

analysis within a specific community, looking at

the market factors affecting that community to

arrive at a more pointed number specific to the

community.

Q Do you know if that is going to be

done by the Public Advocate for the communities

in this case by one of the witnesses? "'

A I don't believe it would be. X believe

it really belongs to a second stage.

I would hope that in the event that the

Court agrees with the contentions of the Public

Advocate as regards the defendant, that this wou

be part of the remedial process that will take

place subsequently, though certainly it would be

reasonable for a municipality to undertake such

a stttdy in advance.

K'^:l$-:^ MR. CLAPP: I do not have any othe

questions.

MR. BUCHSBAUM: Just a few question

to clarify.
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RE-CROSS-EXAMINATION BY MR. BUCHSBAUM:

Q At one point you testified that the

; standard of four units per acre for apartments

did not meet your desired least cost level of ten

to fifteen. A Yes.

Q I am just reviewing a report and

the number that you have there is 15 to 20.

A Well, I believe the point was that for

townhouses, at least ten, for garden apartments

at least 15, but that certainly above 15 would be

equally reasonable.

Q And, second, you were asked ques-

tions about lot frontage and lot size minima.

And you gave answers with respect to each, 5,000

square feet and 50 feet. Were those absolute

minima or conservative choices among the potentia

range of choices for least cost minima?

A They were certainly not absolute minima.

They were a reasonable choice. One can build and

i ^«f does build as, for example, mobile home park

lakeside subdivisions and so on on even

smaller lots.

Q And, third, you stated in response

to questions that there was a relationship in

most fair share plans between the amount of
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employment and the ultimate fair share determined

for a community. I take it that there would be

other factors normally involved in determining

fair share as well?

A Certainly two factors that are almost

invariably found as well are some measure of

vacant or vacant developable land availability

and some factor dealing with wealth.

MR. BUCHSBAUM: All right. I have

nothing further on that.

(The witness is excused.)

* * *

*if?^^fe^^'i $J
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