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PROCEDURAL STATEMENT

On June ;, 1972 pla.intiﬁ's:-interveners instituted suit for a
declaratory judgment that the Bedminster. zo:}'zvinvg ordinance was i:;z\falid
. and for injunctive ~and other relief. On March 3, 1973, the Supreme Court
of New J ersey, upon plainﬁff;intervener’s petition, consolidated their
suit with an earlier one filed by the Allan~-Deane Cérporaﬁon on condition
that plaintiffs-interveners be ready for trial within 30 days.
Plaintiffs-interveners plead that their suit is brought on behalf
of all other persons of low or moderate income who desire the opportunity
to purchase or rent housing in Bedminster. See Complaint, paragraph 15,
reﬁroduced at la~2a., Plaintiffs now are moving pursuant to R.4:32~2(a)

for an order certifying their action as one on behalf of this class.
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FACTS

In their affidavits four of the individual plaintiffs verify and
suppiement the factual a.llegétions in the complaint. AP_la-intiﬁE'Lyn.n
Cieswick, a white mother of two children, is a long~time resident of
Someréet County who attends the community college in Branchburé. Her
solé- income ié defivéd from welfare payments. Plaintiff April Diggs,
black, lives in Somerset, New J ersey, with her husba.nd and seven
Children; While both she and her husband work full time, they ‘ea.rn.jus't
‘over Sﬁl 0, 00(_5 per year, Plaintiff Milton Keht, alsoAbla;ck, lives m
Morristown with his wife and three children. The .joint earnings of his
wife and him also amount to just over $10, 000 peryear.

Plaintiff Jamias Rone, a black man, lives in a dilapidated
Newark high rise public housing project with his wife and four children.
His income as an employee of the City of Newax;k has been roughly $8, 000
for the past year.

All four plaintiffs would like the opportunity to purchasebr
rent hbusing in Bedminster, All allege that Bedminster's past a'nd present
zoning practices bar the construction of housing which they can _a.ﬁ:'ord.'
Finally, all allege that their situations typify those of numerous other

people of low or moderate income, many of them members of racial
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minority groups, who live in the general region of Somerset County

and who wish the opportunity to purchase housing in an attractive

‘community such as Bgdminster. Included in this'clafss of low and

moderate income pedplé are not only persons who live ogtside the
defendant Township and would like the chance to move in, but also
elder\ly persons living in the Township who would like to move to smaller,
inexpensive homes or apartments there as well as young adults who grew
up in Bedminster but w_ho‘ﬁnd they cannot afford to live_ there ouféide

their parents' homes.

ARGUMENT

I. THE PLAINTIFF!S-INTERVENERS SHOULD BE GRANTED AN
ORDER PURSUANT TO R. 4:32-2(a) CERTIFYING THEIR ACTION
AS A CLASS ACTION.

A. Class Actions are Generally Favored.

Class actions have become an established vehicle for the

litigation of claims that zoning ordinances exclude persons of low or

moderate income, In both Southern Burlington Cdunfy N.A.A.C.P,

v. Tp. of Mt. Laurel, 119 N.J. Super. 164, 168 (L. Div. 1972), and

Oakwood at Madison v, Tp. of Madisen, 117 N.J. Super. 11 (L. Div. 1971)

zoning ordina.ncés were struck down at the urging of practically identical
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classes of low and moderate income persons. Judge Collins in an’

unreported decision in Cordier v. Tp. of Randolph, Super. Ct. L. Div.

Morris County, Docket No. L-3321-71 P, W,., relevant portions of which
are attached hereto, discu'ss;ad the matter in greater detail and also
sustained substantia.l'ly' the same class action allegations in a suit
challenging municipal zoning. Thus, New Jersey precedents strorig_ly

favor certification of the class proposed in this lawsuit., Accord;

Southern Alameda Spanish Speaking Organization v. City of Union City,

424 F. 2d 291 (9th Cir. 1970); Norwalk C.O.R.E. v. Norwalk

Redevelopment Agency, 395 F. 2d, 920 (2 Cir. 1968).

These zoning precedents have a solid basis in the general

judicial partiality toward class actions which was clearly manifested in

Lusky v. Capasso Brothers, 118 N.J. Super; 369 (App. Div. 1972):

The class action rule should be liberally
construed, and such an action should be
permitted unless there is a clear showing
that it is inappropriate or improper.

*118 N.J. Super. at 373. Judge Collins clearly a.pplied this presumption

in favor of class action to zoning cases when, upon_quoting this passage
from Lusky, he stated:
Under the facts.as alleged by the named

plaintiffs and under the analysis of the
Lusky case, it would seem to the court




that defendants have failed to show why

the named plaintiffs should not be

permitted to maintain a class action.

. .. 1
Slip Opinion at 8a".
If this Court follows the policies and holdings of the precedent

it should have no difficulty sustaining the instant plaintiffs' class action
allegations.

B. Plaintiffs-Interveners Meet the Specific Requirements of
R.4:32~1(a) and (b).

R.4:32-1(a) sets forth four pre-requisiteé for the maintain-
ability of a class action. First, the class must be so numerous that
joinder of all members is impracticable. The size of the class alleged
in paragraph 15(a) of the complaint--low and moderate income people who
are excluded from Bedminster or cannot change residence therein--

clearly satisfies this pre-requisite. As the Court said with regard to

. The Supreme Court of New Jersey has also approved an expansive

approach to class actions. In two recent cases it has sanctioned approval
of class actions for consumer fraud, a subject which traditionally has been
excepted from class action adjudication. Olive et al. v, Graceland Sales
Corporation, 61 N. J. 182 (1972); Kugler v. Romain, 58 N. J. 522 (1971).
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the similar class in Cordier:

Although there has been no showing as to
the exact number of individuals within the
the class, it is apparent from the class
definition that it would be too numerous to
allow joinder of all its members.

Slip Opinion at 7a. -

The second and third pre-requisites, the existence of common
questions of law or fact and of common claims, also are clearly met. -
All members of the class defined in paragraph 15 are unable, as a matter
of fact, to afford housing in Bedminster; thus the legal right ;)f all to
acquire housing there is equally affected by the allegedly exclusionary
ordinance and all have similar claims against the defendants.

As to these pre-requisites, Judge Collins' opinion again
provi‘des helpful guidance.

The basic legal issues are to be the same for
each member of the class, .../A/ll members
of the class are similarly concerned and
affected by the alleged discriminatory effect
of Randolph's zoning ordinance, and named
plaintiffs rights under the Constitution of the
United States and New Jersey. Common
questions of fact relative to the class include
""the provisions of the Township zoning
ordinance, the effect of that ordinance on
available housing in the Township, the economic
and racial population of Randolph, the type of
housing in Randolph, and the housing needs of
the region of which Randolph is a part' ...



The claims of the named plaintiffs, that due to
the allegedly discriminatory effect of Randolph's
zoning ordinance they cannot find housing or are
being forced out of housing they currently occupy,
would appear to be, if proved, typical of the class
which they are attempting to represent.
' Slip Opinion at 7a.

Finally, plaintiffs meet the fourth pre-requisite since
théy "will fairly and adequately protect the interests of the class. "
R. 4;32-1(3,) {4). The named plaintiffs' need for housing is great and they
‘will protect the interest of the class by vigorously prosecuting this
1awsu;t. Furthermore, both local counsel and New York counsel have
had substa.htial experience in civil rights litigation. New York counsel

is exceptionally well versed in the prosecution of exclusionary zoning

actim.shavirig participated in at least a dozen such cases in addition to .

the Ma&ison and Randolph Township cases previously cited.

Besides meeting the pre-requisites set forth in R.4:32-1{a),

the plaintiffs-interveners satisfy the additional requireﬁents of R. 4:32-1(b).|’

In :Ea.g_t, this ak:tionmay be maintained as a class a.ctioﬁ_ under both |
R.4:32-1(b) (2) and (3). Just as plaintiffs! claims are typical of the claims
.o:E the class, defendanj:é have aqi_;ed é.nd have refused to act on grounds
gene‘rallf applicable ;co the class, thereby making 'a.ppropria.te final
declaratory a.n‘d, injunctive relief with r‘es.pect to the class as a whole,

Quite simply, defendants apply the same zoning code to the named




plaintiffs and their class. :

As is obvious from the a.b'ovg discussion, the questions va law
and fact common to fhe_ members of the class which will be determined in -
this litigation predominate over any questions affecting only individual

members., In fact, there are no individual questions, A class action is
clearly the only available method for the fair and efficient adjudication of
this controversy. Individual members of the injured class do not have the
financial resources to bring/ separate actions, so their claims and interests
may be brought before the court only in an action such as this. These
views were concurred in by Judge Collins for he held, with regard to

1 R.4:32-1(b):

Here the named plaintiffs have again complied

with the re”qu_irement‘s of the z;ule, as under

R.4:32-1(b) (2) they allege that defendants have

applied the same zoning code with the same
discriminatory effect as to all members of the

class, :

Slip opinion at 7a-8a.

See Pressler, Current N. J. Court Rules, Advisory Committee's Notes to '

Federal Rule on Class Actions aft 982—983. -

Thus, both prec:;edent' and the words of R,4:32 amply support

plaintiff-interveners contention that they meet the requirements for an order

‘certifying their action as a class action.

-




CONCLUSION

For the above reasons, this suit should be certified as a

class action.

Respectfully submitted,

y

PETER A. BUCHSBAUM
Attorney for Plaintiffs~Interveners
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