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DU PUR PUBLICATION WITHOUT THE APPROVAL OF
THE COMMITTEE ON OPINICNS

*

SUPERIOR COURT OF NEW JERSEY
: LAW DIVISION ‘
- ©_ SOMERSET COUNTY . = :
, S Docket No. L 368926-70 P.W..
& No. L 28061-71 P.W.

"THE ALLAN-DEANE CORPORETION, a )
Delaware cqrporatlon qualified ,
to do business in the State of )
New Jersey; and LYNN CIESWICK,

APRIL DIGGS, W. MILTON KENT, ).
| GERATD ROBERTSON, JOSEPHINE '
ROBERTSON and JAMES RONE, )
Plaintiffs, _ ) : Civil Action
- o )  OPINION

THE TOWNSHIP Or BEDMINSTER, a )
municipal corporation of the
State of New Jersey, its : )
officials, employees, and agents,
THE TOWNSHIP COMMITTEE OF THE )
TOWNSHIP OF BEDMINSTER and THE
PIANKNING BOARD OF THE TOWNSHIP )
OF BEDMINSTER. . '

)

Defendants.

DECIDED: February 24, 1975. o AR o SRR
. Py
MR. WILLIAM W. IANIGAN, appeared for plaintiff, The ®
Allan-Deane Corporation, (Daniel F. Q'Connell on the ‘
brief; Wllllam W. Lanlgan attorney)- '

MRS. LOIS D. THOMPSON, of the New York Bar, admitted
pro hac vice and MR. PETER A. BUCHSBAUM appeared foxr
plaintiffs Lynn Cieswick, April Diggs, W. Milton Xent,
Gerald Robertson, Josephine Robertson and James Rone,
" (Mr. Peter A. Buchsbaum, American Civil Liberties
Union of New Jersey, attorney): ' S :

‘MR. EDWARD D. BOWLBY and‘MR. N CHOLAS CONOVER ENGLISH
appeared for defendants, {(Mr. Bingham hennedy of
McCarter & English, attornevs).

LEAHY, J.C.C. (tempeorarily assigned).

This is a sait consisting of two consolidated actions in
lieu of prerogative writ attacking the validity-and constitution-
ality of the zoning ordinance of Bedminster Township in Somerset.

County.




Plaintiffs Cies&ick_et al. aésert that the ordinance is
unreasonable and fails to promote  the qehefal welfare because it
fails to make provision for"develppment of housing for low énd
moderate income_persdﬁs and fails to respond to the regional need
for housing for such persons., They also assert that the drdinance
discriminates against perscns Qf low and modératevincome and
persons of minority sEatus in violationvof their rights undeﬁlthe
state and federal conétitutions andvthe_state zoning enébling act.

Plaintiffs}Allan~Deane Corporation, the owner of 467 acres

inuthe'township, assertsuthat the ordinance is arbitrary and

Junreasonable in that it limits the uée of said parcel to 1.2‘_

‘ldwelling units per acré,

+

The defendant municipality argues that the ordinanéé”is

a reasénable exercisé of statutory zdning pQWers, in accordance
wi£h a éomprehénsive plan, which‘promoteé“the géneral &elfare by
protectinq the natural environment and‘thé water quality bf‘ﬁhe
Raritan River public water supply, a compeliing state goal. The
township denies that plaintiffsncieswick et_al. have sﬁanding'énd
further denies thaﬁ'they have any legally enforceable right to
live in Bedminster or Eo'demand that_Bedminéter make prov;sion‘-
fér housing for non-residents. | | |

The New Jersey Commissioner of Environmental Protection,

through the Attorﬁey General, filed a'ﬁrief amicus CUriée with
leave of the court. Eschewing comment on the eﬁvironmentai.'
soundness of either the ordinance or ﬁhe ?Laintiffs' positions
in.relation thereto, the commissioner argdes the need to

consider environmental factors in land use decisions.




Bedminster Township is a community of 26 square miles,
located in the “"Somerset Hills," with a 1970 census population of

2,597, The étmoSphere,‘extent of development'and general characté

istics of. this municipality were nicely described in Fischer v.

| Township of Bedminster, 11 N.J. 194 (1952). The population of
this'predominately rurai community has not doubled since its
1835 pepulatianCE 1,453 and ﬁas'increased by little over 50%
since its 1950 population of 1,613. The villages of BedminSter
‘and Pluckenln contain between 450 and 550 homes and between

1, 700 and 2 100 people. These villages lie in a corrldor less
than oneg mlle wide extendlng approx1mately four mllea along New
Jersey State nghway Routes 202-206. Between 350 and 400
reSLdences, with between 500 and 900 occupants, are scattered 
throu§hout‘the remaining 22 square hiles-ofvthe townshi?.

it is necessary to determine the issue 6f plaintiffs
Cieswick's standiﬁg, as non;residents, tovattack the éoningv
ordinance. | | ‘

In this state lltlgatlon is conflned to these 51tuat10ns
where the 11t1gant s concern with the subject matter ev1dences' )
"a suff;CLent stake and real adverseness. - Due welght is given
to the‘interests ofbindividual justice’anaethe,pdblie_intefest,

"while favoring a just and expeditious determination on the

ultimate merits. Crescent Park Tenants Asscciation wv. Realtw

Equity Corporatioﬁ of New-York, 58 N.J. 98 (1971). A retail
seller of trailer homes in business four miles from the munici-

pality was permitted to bring suit attacking‘the zohing ordihéﬁce'

in Walker, Inc. v. Stanhope, 23 N,J. 657 (1957). The court found




Id. at 666.  The right of a non-resident who seeks an

Ithis goods. The individual plaintiffs have Standing to bring this

when'he’triéd to move from Trenton to the area around Morristown it

that referring to the substantial nature of the interference Wlth
the plalntlff's buswness and the serious legal questlons raised,
"in the 1nt9rests of the publlc as well as the plaintiff, the

ultlmate merits should be 'passed upon without undue delay.'"

opportunity to obtain reasonable housing is no less recognizable

than the right of a retail merchant seeking opportunity to market

éction. 

The Cieswick plalntlffs proved the ex1stcnce of a serious .
hou51ng shortage for low and moderate income famllles in the
Somerset County area.

| Three.of the plaintiffs testifiéd_as fo their personal
aifficulties in obtoining proper ﬁouéing. _The first was the.
mother of‘seven children who_workéd as Oﬁtréaoh Director.for’tho

Somerset Community‘Action Program. She and her husband had combine

.annual incomes of $18,500 and had>had COnSiderable difficulty_find—'

ing any housing: in the Somerset County area. They were’living in
a three—badroom apartment whlch neceSSLtated plac1ng two of her
children with their grandmother.

| The'sécond was the director of'the Morris_Housing In#eétmen

Fand. He_and his wife had a combined annual income of $17,500; vet

took ten months to find adeguate houéing'for his_fémily; For three
months he commuted daily. ‘He then took a room at the Y.M.C.A.

Eventually he found an old house iﬁ Morristown which he rented and




redecorated, After eight mqnths this house was séld for a
business use. He seeks a house with some spacé around it in the
$30,0dd to $35,000 price range., The organization for wﬁich'he
works is one providing mortgaée assistance and he is-é graduate
housing\spec;alistb-.Despite_this, he hés been unable to find a
home for himself and his family. |

The third was a divorcee, with two sons aged eight and ten,
’who lives in.student housing_at Rutgers University where she is
a senio:'majoring in childhood eaucationvand social services. She,
herself, had been raised in the rural atmospﬁere of the muniéipalit
immediately édjacent to Bedminster Township aﬁd would like to raise
her ans in such a community upon her graduatiOn and obtaining'
full-time employment. Prior to obtaining space iﬁ the mérfiea
vstﬁdehts quarters at Rutgers she had iived fbr a»periodlof time
with her mother under crowded conditions and prior to Ehaﬁvhad 
teﬁted a house ih'Somervillé, New Jersey, whiéh SHe was forced to
vacaté>when’it wés sold. Her current income consisted‘of_ﬁid to
Depehdent Childrén assistanée‘and'a_grant-té attend éqllege.
ﬁespite efforts to find housing for herself aﬁd her SOns, shglﬁas:
unsuécéésful in the Somerset County area anaihad fouhd none avéilé
able in Bzdminster Township where she would liké to live and wheré

she has cousins residing.

-

The Cieswick plaintiffs also presented the testimony of
the Director of the Somerset County Housing Association and that
of the first president of the Scmerset County Human Rights Council

°

who is also an executive board member of the Somerset County



Chapter of the N.A.A.C.P.:and was instrumental in forming the
Housing Association, an incqrporated non-profit association which"
réceives state.and federal funds to assisf in improving hqusihg‘
oppdrtunities for county residents. 'EffOrts-haﬁé'beén ﬁadeifor
years to persuade local officia%s to apprové and suppbrf'efforts
to provide low and moderafe—incdme hOusing through state and
federal assistance programs. Only‘one Muhiciéality of twénty—one
in Somerset County ever adopted a Resolution of Need, whiéh is a
prerequisite to state and federal funding to assisﬁ in cénstrﬁction
of éucﬁ housing; A proposal approved byvthe New JeréévaOUSing.
Finance Agéncy and the United.Statés Department of Housing‘and <
Urban Developmént was denied a variance by that municipality and
a’greaeer number of'privétely.financed apartments Qere 15ter~ |
constructed bh the sahe site. |

B The specific>experiences of these»fivé witnesses were
statisticaliy corrobdrated by £h¢ Directér of City Planning fbf.,,
Plainfield, New Jersey, and by the fiﬁdings contained in a stuay -
and report, "Suburban Zoning Préctices Surrounding Plainfield,”
prepared in 1971; Of Plainfieid;s 50,0001populatiqn, 20% were
non-white in 1960 and 35%»in.1970, and 65% of the City;s housing
supply was built before 1900. Plainfield has experienced an exodus
of upper and middle-income fahilies'éna an influx of low and
moderate?income families. ‘The median family income‘in Plainfield
jin 1970 was“Sll,OOO,k There is a high incidence éﬁ abandoned
buildings in that city and the high real estate tax rate, coupled
Qith mortgage aﬁortization.coéts, cause the ménthly coét to carry a
$25,000 hoﬁe, without heat or utilities, to be $300 to $325 pef

month. The marked growth in industry and employment opportunities
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in the Plainfield‘region attracted 1bW'and moderate-income
%families but the lack of approptiaﬁély priced housing eléewhere
%reéulted in such familie %concéntrating in Plainfield. The
%projécted 30% increase invpopglationvof thevregion around Pléinfiel
ébééWeen 1970 and 1980 will consist of pefSons who will not be able
Eto'affo:d suburban homes now available and beinq~bui1t-ﬁnder
icurreﬁt zoning restfictions in communities around Plainfield.

A planning and housing professor-&ho servés also as a

;planning consultant and as research associate with the County and

]
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Municipal Goverﬁment Study Commission of New Jefééy‘aﬁd who was
épreviousiy special assistant to the execﬁtive director of the New
Jersey, Housing Finance Agency and chief of the Office of Program
Devélopmént iﬁ the New Jersey Deparﬁment of Commdnity Affairs
testified. He established,.in depth and in detail, the general
cost levels of multi-family housing units and the cost'level- |
standards fo£4aVai1abi1ity of state and federal»financial assistanc
to moderate aﬁd‘low—incomeihousing projects and coméared these
lgeneral costs and standards withiﬁhé"requirements set forth in the
.gedminster Townéhip zoning ordinance.’ | ‘

In the éourse'bf his teétimohy‘he highlighted the findings'
ieflécted in the "Housing Crisis in New'Jérsey, 1970, " a-repo:c‘_t.j
prepared under his-direction by thévDepartmentlﬁf Community Affairs
This repdrt'was'prEpared partly with the use of federal and partly
with ﬁhe use of stéte tax funds in cdmpliance with a.requh:ement
imposed by the.federal gOVefnmentcxlall‘States réceiving federal
planning assistance_funds. |

The housing situation in New Jérsey is a housing crisis;
vacancy rates are so low thaﬁ it is extremely difficqlt for persbns

-
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to fina homes in the State and so low_that they create an inflation
lary effect on the houSan market generally. Sub-standard housing
in the state has been Jncreaslng and hOhSlﬂu productlon in fhe |
State has been clearly 1nadequate to meet the existing and forsee~
able needs of the people of New Jersey. More recent statistics |
e&idence no impiovement siﬁce the preparaticn of the report. The
siteation applies:to Somerset Codnty as wall as to the remainder
cf nerthern New Jersey.
The-Bedminster Township Zoning Ordinance’maﬁdates that any
housing bdilt.inxcompliance with the ordinence will be more
expensive than hou51ng similarily construc;ed elsewhere because of
the den51ty and floor area ratlo requ1rements, the open space
requlrements and the complex and expensive env1ronmentai-impact
statementirequired under the ordinanee,v

Generally town houses are developed at a density of eight’
lto twelﬁe per acre and garden apartments‘are developed aE deﬁsities_
.betWeeh ten to fifteen per acre, spmetimes»as high as eighteen to
twenty per acre. Uhder the Bedminster ordinance in'the R-6 zone
.average den51ty of a standard mix of two and three—bedroom town-
houses is llmlted to 1 6 units per acre and in the R~ 8 zZone averager
d=n51ty is limited to 2. 1 units per acre. |
In the R—8 zone, if land were purchased at a pei acre cost
of $20 000, 1land Costs plus site improvemcnts necessary.to begin
construetlon would result ln expendltukea of .$l6 000 per unitfe
: Uﬂder standard density, with the same 1anl cost, land plus site
merovements would result in the expendlture of approx1mate1y
$5 OOO per unlt or a difference of approxxmate]y $11 000 Per unit.
If land were obtained for $10,000 an acre the comparable flqures

would be approximately $ll,000 to $12,000 a unit. versus $3,000 to
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$3,500 per unit or a difference of approximately $é,000 per unit.
Thésé factbr alone would result in rehtal.differentiatiéns in two-
ibedroomvunitsvof approximaﬁély $125.00 per month on $20,000 per
acre sites and $100.00 to $110.00 per ﬁoﬁth on $10,000 per acre
sites. :Such diffeienﬁials would :ender'anybmulti—family'housing
projéct.ineligible'for mortgégé assistance under the state Housing
Finance Agency or hnder any federal program. Persons wifh annual
family incomes in. the $l7,000_to $18,000 bracket would not be able
to afford to purchase or rent housing built under the Bedminster
ordinancé:.housihg could be built in Bedminster, usiné the same per
acre laﬁd costs, if it were builﬁ at standard densities.and éuch
housing‘WOuld be}within tﬁe financial £each of persons witﬁ such
annual family inCémes. | | |
Additionél'statistical proof was preseqted through thé'

testimony of‘ﬁhe Director of the Suﬁurban Action InStitute, a
charitable‘trust which promotes reséarch, study and action to
encourage change in the suburbs to resolvérnatiohal problems of
.poverty and raciai isolation in the céntral ciﬁies. Thié witness,
wés a préfessionalvplénher and had taught urban planning at Huntef
College, Yale, Princeton and the»Univérsity‘of Pennsylvaniaiand has
beén_é menber of the Béard of Governors of thé Ameriéanllnstitutei
of Planners. } |

| He cited figures from thé 1970 Census reflecting that the
median, or mid-point, income of families in Somerset County was
$13;433.00 and in Bedminster Township was $15,612,00 whiie the
mean,vof average,-family income‘forvthe couhty.was $15;156.00 and
for Bedminster Toﬁnship was $27,475.00.> 1960 Censﬁs figures reflec

that thirty-~six per cent of the inhabitants of Bedminster and Far




Hills fell within the top twenty over cent bracket of state incomes
for that year while the 1970 Census figures reflpct tHat forty—two
per cent of the lnhabltants of those two municipalities fell in thc
top one-fifth of state family incomes and forty—three,per cent of
those residing in Bedmihster Township in 1970 fell within that
category. Of twenty-five resideﬁtial sales in Bédminster‘TOthhip
in the veaxr 1973, nineteen were in the $50(OOO and‘over categofy
and only one héme sold for léss than $30,000. Based on the assump-
tion that ‘a family can afford a hcuse costing twiéé the faﬁily‘s
income, elgh v per cent of the New Jersey populatlon is exgiuded
from the Bedminster Township housing market.

‘.A'Febrdary, 1970 report byvthe Somerset Coﬁnty.Planningv
Board indiéated that-housing needs in the county, based on emplgy-
ment‘pfojectiqhs, for the 1970-1980 decade would»be 27,500 units.
The board estimated that 2,500 uniﬁs per year‘WouId be needed durin
lithe first five years of the aeéade and 3,000 units per yéar during
tﬁe last half of the decade. During the years 1970 throuéh 1973
bétwéen'700’and 850 housing units were actually built in the county
each-year.
réflects that the minimum net habitable floor area requlrements
'and the unlt deﬂclty per ground area requ1rements exclude construc-
tlon of hou31ﬁq for low or moderate-income families. The Bedminste}
fordinance ﬂoes not prescribe a maximum nuwber of unlts per acre.
It expresses naximum density in terms of the‘functlcn of the 1nte;¥
relationship of minimum lot size and floor area fatio.
| Minimum’lot size is expreused in minimum dlam‘ter, thét is

the diameter of a circle which can be inscribed within the lot.
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in the R-3 zdne the minimum diametér is 350»fee£, in thé R~6~it is
225 feet and in the R-8 150 feet. Since land cannot be Subdivided
into a Series of congigudﬁs circles aﬁd‘then effectively conveyed
in its entirety, it is necessary to translate the diameter inﬁo_
rectangular or square terms. In the R-3 zone, thch permité only
single family homes, the 350 foot diaﬁetér requirement can be met
with a square lot of 2.8l acres. 1In the R-6 zone a minimum size
square lot would bhe 1.6 acres a;d in ’r.ﬁv“~ R-8 zone such a lot would
fequire'one~hélf acre. Subdivision into sqﬁare lots where thé
f:ont property street line is as long as the side yard lines
inflates the developmental costs of the land because a greétér
stregt‘paving and frontage cost is imposed upon the individual lét;

" The floorvarea racio is deteimihedvby tﬁé relationship of.
the building'srgrcssffloor.area to tﬁe lot area and tbe‘Bedminster
ordinance defines the gross‘flooi.area in terms of dwellihg ﬁnit
size, plus 10% for‘storage, plus 200 square feet of parking area
per'bedroom; Thus a two-bedroom unit,which must have a minimﬁm
) of 9OOISquaré feet, plus 90 square feet,of:storage and 400 sqhare'
 feet for parking; has a minimum gross floor aréavof 1,390 équare
feet;‘ In the R-3 one~family zone 3% dévelopment'densify is
i pexrmitted. The result is that the 6rdihance permits .94 twoébed;oc
units perx acfe'in that zdne. In thé R-6 zone the ordinance permits
1.88 two-bedroom units per acre én& in the R-8 it pérmité 2.5 two-
bedféom units éer_écre;-

Similar COmputation reveals that in the R-6 and R;S zones,

Iwhere multi—family.dwelling ié permitﬁed under the ordinance, such
use is limited to three one—bédroom_units ?er acre in R-6 and 4.04

one-bedroom units per acre in R-8. Three-bedroom units would
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'be pefmitted at a density of'l.3'per acre in R-6 and 1.8 pef acre 
in . R-8. | |
" Plaintiff Allén Deane,in_addition to relying upon and

adopting the portions of the Cieswicks plaintiffs’ proofs which
support its position, also established that its préperty éonsistea
of approximately 100 acresbin the lower, flat portion near Route\
1202-206 and appro#imately 80 acres'on_the‘top of a steep slope on
an overlook of the Watchung Mduhtain range above the village of
Pluckeﬁin. Of the 467 acres owned by Allan Deane, ap?roximately'
240 are not uszable because of the excessive 40% to SO%Aslqpes
thch render installation of r@ads and seWers impracticél.
The property is capablé of being developed’and Served‘byi
a?sepa;ate sewége dispbsal plantvin the nature of an advance wéste
treathent systeh.which would satisfy réquirements of the ﬁéw'Jefsey
ﬁepartment.of Health. vSince there are no sewers é&ailable téwthé
village of Pluckemin at this time, a cooperative approach to sewer-
._iﬁg tﬁat’viilage and the plaintiff;s tracts is_fécomménded>by the
élaintiff and its engineer and planning consulténf.‘_lt was,stipue
iated that an application for construction qf a péckage sewer.plant
§ﬁbmitted by American Telephone and Telegraph Cohpany for its
headQuarters complex now under construction adjacent to Pluckemiﬁ
hés been approved by the.BedminSter Township Bbardvbf Health ahd
submitted to state officials. A.T.&T. haé agreed to utilize a
municipal sewer sYStem if a décision were made to construct the
séme before_A.T;& T. constructé its package plan.

Plaihtiff;s planning conéultant, a past president'of.the e
NeQIJérSey Institute of Planners, who has served as planning é6n~ v

sultant for seven municipalities in Somerset County and seventy
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municipalities in the State of New Jersey( testified. He
jlindicated the unique character of the parcel in that it is
seqrega ed from the balance of the Townshlo, along with the

Jivillage of Pluckemln, by Interstate Routes 287_and Rout e 78, The

{1
453
{7

area surroandlng Allan Deane'c parcel to the south and to the ws
consists of the village of Pluckemin which‘ineludes a small ehOpping
center, a humber of older homes, a chiurch, Cfficee; antique sﬁope{
a tavern, gas stations and a New Jersey Highway Meintenance Ya:d
iand Hellport The vi’iege is developed on lote‘ranging betweeﬁl_
flfLy to one hundred and flrty feet in frontage and averaging a
half an acre each. It is an old and relatlveey hlstorlcal v1llage.:
Durlng the 1778-1779 winter encampment of the Contlnental Arny,‘
General XKnox and the artillery corps were encamped on the hELghté.
hbove Pluckemin. | | |
Very little property in the Somerset Hills area is zoned or
de?eloped'fdr.multi-family.use but such uses are éVaiiabie else- |
where within Somersetkceunty, primarily‘in the blder,>high aensitYL
eommenities. These blder towns are the ﬁub of actiVity‘ie>the'
couhty, hearvindustrial uses; have sahitery‘sewersvevailable and

have a political climate which is more amenable to multi~family use{

152

Tn his.epinion,.an appropriate development of.the~plaiﬂtiff’s t;aet,A
incorporating the village of Pluckemin and compatibie wiﬁh itg,
wcﬁldlbe‘possible. in.his Judgment, 540 units COESlStlng o*.H 1£
two~b dr oem and half three—bedroom town hoeses could appropriately
be built on the 455 acres owned by Allan Deaﬁe and zoned for
fesidential purposes. He fully agreed with cAé mun1c10al planﬂlnﬂ__
Tonsuluaut s 1964 report that this trac presented an opportunity'
1or improving the housing mlx in the eownehip without damaging in

any way the character of the balance of the township.
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In his experience multi—family‘uees were permitted in
densities between 10 and 22 pef‘acre in meSt communities which
permitted them in New Jersey and town houSes were permitted in
densities of between four to ten per ecre, as_bpposed to Bedminefer
authorization of 1.5 apartment uhits per eefe and 1.2 town houses
} per acre. In his judgment, a reasonable density permissible in
iBedminster would be four units per aere, primafily town houses
witﬁ some garden apartments. Such densityewould have no_adveree
impact on traffic, drainage or utilities and any sewer faeilityv
cOuldiprovide'the added benefit of introdueing‘sewere to the Villag
of Pluckemin whlch is 1n need of the same. . ' e

The defendant Township presen*ed the testlmOny of the
Direeton of the Water Sources Resea*ch Instltute of Rutgers Univer-
jjsity to establish certain effects which resulted from ponulatlon
) growth near streams. His research, whlch 1ncluded monltorlng the
flow and contentvof various portions of the Mlllstone,‘Upper ‘Rarita
and Upper Passaic River‘Basins;‘had diScloseddthat water Polldtion
Jin the nature of bioehemical OXygen demands and nutrients Qere |
: entering theistfeams in quantities'far'greatetvthan couid bé
’ accounted for by 1dent1f1ed sources of pollutlon. BlO”hemlcal oxyge
: domand is the common measure of organlc pollutlon in water and ls;

51gn1f1cant in that it measures the total amount of blodegradable

tor organic matter which, when degraded by bacteria, canddeplete the

lloxygen of a stream and cause objectionable condltloes.. Nutrients
afe basically'phosphateS'and,nitrates»which eerve as nutrients for
" fiplant life, thereby eﬁgendering the growth of algae which»cause
iieutrophication. Eutrophicétion is the process of organic aging

by which nutrients cause vegetable matter to accumulate in a body
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of water. Excessivé eutrophication can cause a reservoir to
becomelanaerdbic which renders the évailable water nonepotéble;

It was his concluéion that in addition to pollution from
identifiable sources such%as éewage treatment plants andAindustrial
Waste_treatmént facilities there ére-sources’of pollution in pop=-
ulated areas which provide an additional two—thirds of water.
ﬁollution in the. three rivers he?mdnitbred. These pollution ruanﬁ
are comparable in nature to discharge from secondary treatment
plants and, in the first flush of ruﬁoff from a heavyjrain,can be
'as‘high as one-half the pollution content of untréated sewage.
The.aVerage is much 1ower,'howevef. Poésiblé séurceslbf such‘
po;lutioﬁ from unidentified sources are urban runoff,'léakége'from
sewer iystems, agricultural runoff and waste from sméllvindustries
and busineéses. | | |

'His conclusion was that there is a direct,cbrrelatiOn
libetween population dénsity and stream pollution and any increése
of population in a Qatershed is almost sure to increase»éoliutiqn
fcoming into streams rggardless of sewage treatmént. There are
methods to cope with such pollution'including'aeration; swales,
settling ponds and treatment of storm water runoff. Eééh of these
methods, hoWever, would_be_extremély expensive.

The Executive»Directof of the Uppér Raritan_watershed-
Assobiation established the soil and geolbgical éhéracter of
Bsdminster Township. The Association is concefnéd with‘the‘study
aﬁ& protection'of approximately~l90-squarE‘miles, constituting 30% |
of New Jersey‘s-atea, which sheds into ﬁhe North B?anch of the

Raripgé.River and intb the Lamington River in Somérset, Morris and
'Hﬁntardon Coﬁnties. A water quality survey of tﬁe Upper_Raritan

EWatershed was done in 1967 and a water quality study of the Upper
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llkey to well water supply in the township since it is North Branch

Raritan wWatershed was completed in 1969. A natural resourcé
inventory of the Upper Raritan Wwatershed waS'élso‘compleﬁed in 1969
The best water supéiy axeas in the>watefshed are located
within Bedminster Township. Most of the‘afea‘cpmérising Bedmidster
Township is severely limited as to ability to accommodafé septié
tanks sucéeééfully. Leaching fields must be 1ar§ér for éoils"with
éuch-low percolation rates. Since Bedminétér soil is mOstiy~shéle,
three acres is the minimum lot Size for safe weli water.supply.

The water quality in the North Branch of the Raritan River is the

wgter which refills the'aquifers which exist in the municipality.
| .The North Branch of‘the'Raritan River as iﬁbpasées through
ﬁhe village of‘Pluckemin is already cverloadéd with nutrients such
aévnitrogen apd chemicals by reason of pdiiuti@n sOurceé élréady
existing.‘ | | |

The streams within the Upper Raritan Watershed are "fléshy"

in_that they flow variably and the result is that the water quality

is extremely variable. . Because of regional water relationships

it is extremely important to minimize or eliminate the diséharge of

treated sewage. It is important to relate the water quality in tha

North Branch of the Raritan River to the‘staté confluence reServoiﬁ_

to be built immediately downstream nsar South Branch. This
:eservoir,_in conjunétion with the Round Valleyrreservoir, will bé
used to éuppiy»water‘for'the'communities Qf.noftheastern New Jefsey
along State'Highway Route 22 easterly toward Newark.

This witness emphasized the importaﬁce of the conclusion
in the report of March, 1973, by the New Jersey-County and Municipa
Gévernment Study Commission entitled fWater Quality Management:'ﬁéw
Jersey's Vanishing Options." The Commission Stresséd that land use

policies'in New Jersey have tended to cancel benefits of funds spen

~16-~
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on treatment plants.‘,The Commissicn found that sewage treatment
plants arz not the total answer in solving water quality problems
in the state but that regulation and limitation of land use is alsg
necessary if the state is to maintain water quaiity.

Land use and community development planning -

continues to be incoherent as long as water

quality is not viewed as an equal, basic factor

in decision making. The failure of water guality

managemaent to date *** reflects a need to re-assess

basic land use planning principles if there is to

bz more orderly and bensficial development in the

future. [Id. at 8]

Phosphate levels in the Ncrth Branch of the Raritan River
as determined by the New Jersey Department of Health,vthe United
States Départment of Environmental Protection and the Academy of
Natura} Sciences are at a level of 2.5 milligrams per liter which
constitutes a grave threat to the quality of the proposed confluenc
reservoir because .05 milligrams per liter is the maximum permissib
phosphorus level and amounts in excess thereof wouid haVe a devasts
ing effect on a reservoir.,

The defendant township also preséntéd.the testimony of the
president of an ecological COnsulting firm who héd~writteﬁ the

environmental impact assessment sﬁatemeﬁt for the New Jersey Sports

Aufhority Development. He had studied the potential environmental

=

impact of urbanization of Bedminster Township and written a report |

for %he defendant in connection with A.T.&.Tlsapplication. Hé

emphasized the fact that streams are conduits and part of a water

circulation system. They are replenished both by direct surface

runcff and by infiltration seepage. During low flow periods they

}are supportesd primarily by seepage through the soil, while in

high flow periods the primary source of flow is from surface runoffl

-17~—
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- IThere aie relationships between g;ound,cover'and‘amount of étréam
‘recharge. Highly impermeable or paved‘surFaces have an adverse
ﬁeffect on seepage and accelerate runbff thiereby upsetting the
?balance of the strean ciréulation mechanism, ‘The height ancd
fiequency of floods are increased and dryvbéd periods are ffequentl

increased which lowers the ability of the stream to assimilate

iwastes since some organisms are destroyed by pollutants during low

Iflow periods. Urbanization of Bedminster Township would result in

o .
lgreater runoff and low stream flow and could result in insufficient

water reaching the Elizabethtown Water Company intake point down-

stream. Water quélity would be substantially lowered and it wbuid
;be‘far moré costly to render the'waﬁer;pqtable. |

| Eﬁe villages of Bedminster and Plugkemin are already, in
ihis judgmént, urbanized in that thef are déveloped to 2 relatively

high density. He acknowledged that some amount of urbanization is

possible without degrading the environment and estimated that a

growth of Bedminster Township to population betwéen 18,00Dvand»

19,000 would be an approach to over—ﬁrbanizatibn.

- Dr. Ruth Patrick, Chief Curator, 'Departmentvof Limnology)

iand Chairman of the Board of Trustees of'thé'Academy‘of Natural

f@ciences,'testified concerning the assimilative capacity of the
;hpper Raritan River. Her report entitled "Water Quality Survey,
H : :

i

11972, of the Upper Raritan Watershed” was submitted in évidence,
Dr. Patrick testified in detail and with great clarity concerniﬁg
Ethe’inter~relationships between land use and the assimilative

capacity of bodies of water and the inter-relationships involved

in ground water and stream systems. It would be impossible to set

1

lforth at length in this opinion the substance of her testimony.
ﬁowever, she established conclusively that it is essential to

- -18-




maintain open space and exercise great care in land planniﬁg and
development within the Upper Raritan Wétershed if the outflow from
ﬁhe North Branch of the Raritan River and the Lamington River are
to be satisfactofy to serve the confluence‘rESErvoir'and to be
thereafter useable for p@table water suppiies; She emphasized_the
deSifability of ground leachiﬁg of'wétér as a form of purification
and effectively rebutted the concept that sewage'freéﬁmént plants
can accomplish'thevtask of pu:ifying watér édequately for it to be
returned to streams.v‘sﬁe indicated;clearly that sewering of wasée
. lwater and of storm water has an adverseieffeétvon grouhd watér
levels and thué on recharging oﬁ stream flow. éhe eloquéntly<and_
con?incingly éxpiainedvthe importahce of»céreful.conﬁrol of popula
tion'éensity in'relation to water supply and,stféséed the éesiraé
5ility of waste treatment thfough holding pools and-spréy1ng of
trzated waste watér so that it can effectively pass thfgﬁgh the
;‘,ground before re-entering flowing streams.

She did not'OPPOSe growth and»development”but emphasized
that residentia1 loéation and density ought to be based on the
natural charactéristics of the'land.rather thaﬁbonvecohémicé)_
f»cargful:éonsideration of the inter—relafionéhips7between‘land use -
andeaﬁer supply is essential as populations increasé and areas{
oecome more and more crowded. |
.The director of the Somerset County Planning Board testifi
‘fegQ:ding the SOmersét;County~Master Plan of Land Use and.its

relationship with and comparison to region

-

»
bt

plans and state plans

H

. a8 well as the comparison of the provisions of the Bedminster Town
ship zoning ordinance to the county plan.

The Somerset County Master Plan of Land Use was completed

- jand adopted in November, 1970. It was prepared pursuant to N.J.S.




40:27-2, which reads as follows:

\

The county planning board 5}111 make and adopt

a master plan for the physu;LL dEVt1Opm€nt of

the county. The master plan of a county, with

the accompanving maps, plates, charts, and
descriptive and explanatory matter, shall show

the county planning board's reccmmendaticns for

the developnent of the territoxry covered by the
plan, and may include, among other things, the
general location, character, and extend of streets
or roads, viaducts, bridges, waterway and water-
frront developments, parkways, playgrounds, forests,
reservations, parks, -airports, and other public
ways, grounds, places and spaces; the general
location and extent of foresks, agricultural areas, -
and open-developmeat areas for purposes of consexr-
vation, food and water supplv, sanitary and drainage
facilities, or the protection of urban development,
and such other features as may be important to

the development of the county.

, The county planning board shall encourage the

. co-operation of the local municipalities within
’ the county in any matters whatsocever which may
concern the integrity of the county master plan
and to (sic) advise the board of chosen freeholders
with respect to the formulation of development
programs and budgets for capital expendltures.

(EmphaSLS supplled )

It was preceded by a County Water Resources Study.compieted'in
1958 and a County Transportation Plan completed in 1967. The
County Planning Board profeSSLOnal staff used a varlety of data, o
‘studies and resources to prepare a draft plan whlch was then
reviewed by the County Planning Board,amunlcxpalltles wlthln_the :
‘county, and répresentatives of reéional planning agencies. The

three watershed associations within the county were also involved

vin meetings on the plan and it was reviewed with the planning

d=partments of’ahOLnlﬂd counties. Public hearings-Weréfheld'
beLore 1ts adoption.
b “The Second Regiocnal Plan" of 1968 prepared by the Regional

Plan Association reflects the position that représentatives of that

association took at meetings held to review the Scmerset County Pl:
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“

. This proposal is made to provide for maintaining regional air

major undevelopzd water source.

1
i
{
H
!
i
i
i
i
1

iregional plans that sprawling subdivisions throughout northérhf3{ 

! favored. FEach of these agencies advocate retaining open areas in

{dévelopment has not yet occurred. This would include the major

quality and water guality. The Raritan River is Neijersey‘s

The Tri-State Planning Commission, a federally funded

iregional planning agency for New York, New Jersey and Connecticut

also reviewed the plén. The "Regional Development Guide" of 1969

?and the "Plan for Water, Sewage, Air and Refuse" 1970 of the

g

iTri~State Planning Commission were considered in preparing the

.%County Plan as was the report "New Jesrsey's Future& Goals and Plang

| 4 B ) ) . ) . - . )
11967, prepared by the Bureau of Statewide Planning, Division of
Affairs. It is the common view of the state report and of the

‘New Jersey are to be deploréd and clustering development is ﬁofbé>f

L]

low density development in parts of the Somerset Hills, Huhte:dbd'

County and Morris County.

accepted by the Tri-State Planning Commission and theFSoﬁerséﬁ
'County PlahningbBoard has cross—acCéptéd the Tri— tate Regiéhal Pla
.This.was déne in compliance with thebrequirement of the Dgpartmeni
of Housing and Urban Development; | o

| The ccunty‘éian suggésté rﬁrél; low déﬁsity'deVeloPﬁént.; v

i for the southwest and northwest portions of Somerset County where

ipart of Bedminster Township and the headwaters of the Raritan Riven

? : . : ‘ . 2y
! The Elizabethtown Water Company alone obtains 80 million

‘gallons of water per day from the Raritan River to serve approxi-
mately'SOO,OOijeoPle in Union, Middlesex and Somefset Counties.

?Plans and projections of Elizabethtown Water Company indicate the

State and Regional Planning, New Jersev Department of Community fﬁ.'

The Somerset County Master Plan of Land Use has been cross+ .

£}
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ineed for more water from the Raritan River in futﬁre'years and the
coﬁpany will probably seek an increase in its present water grants
within the immediate futufg.
! . The stéte plans for a confluéncé reservoir at the junéture
of fhe North and South Branches of the Raritan River and for a
?eéervoir at Six Mile Run in Franklin Township are inﬁricately
%nvolvéd and cobrdinated with the use of water from the Raritan'
River‘and Round Valley and Spruce Run Reservoirs.

| The maintenance bf ﬁractsrbf wooded laﬁd in the Bedminster
;a:Ea are vital factors in maintainiﬁg sétisfactory’air quality'gor
thé region. ‘ |

.In 1972 the Somerset éounty Planning anrd'pféparédithe
fSewerage'Systems Report: Somerset County, New JeréEY" and in 1973
§repared thg‘"Water Supply and Distribution Report"lfor Somerset
Cpuﬁty.‘ Each of these documents undergirds the county land use
'plan.‘ Eacﬁ of Ehém anticipateé a need for sewers énd_waterisupply'
éystéms along the New Jersey.staté Highway Route~202;206 éotridor
‘hrough the villagés of Pluckemin aﬁd Bedminster; but:neither ,
~gnticipates sewer or water servicé in'the baiance of:Bedﬁinster'
fréé,msh ip. | | |

In the opiniod of the County Pianning Direct§: the‘Bedﬁihéte

coning ordinance generally complies with the County Master Plan in

that it provides for a mixture of uses along the Route 202-2056

?orridor and preserves Open‘spaces in the balance of the township.

ihe approximately three-acre provisions in the low dehsity zone are
?lightly low if open space is to be appropriately preserved accord-
E ,

ing to county, state and regional planning goals,

There i€ a county-wide need for multi-family housing but
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that need should be met in appropriate areas.-‘DeVelopment should

cluster around transportation facilities including the village

areas set forth on the‘cqunty.plan, among which are Pluckeminvand 
éedminster;

The ?iiiage of Pluckemin'has a definite sewage disposal
problem‘and a sub-regional plant, involving ground disposal or
lagoon treatment, to serve Pluckemin, Bedminéter and Far Hills
would‘be advisable. If such a'faéiiity complied with thé exiéting
3edmihster Health Code standards the wéter entering the Raritan
River would be acceptable.. ' : E e

Théugh the County Master Plan of Land Use does not |
iairectry address the problem of ﬁousing for the poor, it»does
advocate that housing for all income levels be provided witﬁin‘the
county, 'Itbisvnot comprehensive planning for évery.community t6_ '
: provide'a-full raﬁgevof housing; Planning for é full range of’
housing needs_withih the County is_imperative, but not thrdﬁghoutl.
the county_v.The 1970 county planning board Study'ﬁﬂousing_and.JObs
in Somérseﬁ Cdunty"'revealed.the?EXiStenCe ofba lack_of housing for
those with incomes under $15,000 pér yéar;‘thatwis;‘a iaékbofv |

houses available for less than $25,000 and rental units availablg '

ifor under'$200. In 1974 terms that would mean a shortage of housing

i . , . ,
Eror those with incomes less than $18,000 to $20,000 per vear.
P ’ ‘

The Somerset County Mastei Plan éf‘Lahd Use designated the
ngludkemin and Bedminster areas of Bedminster Township‘as village.
‘iareas with development to a density of between five and fifteén ”
gunits per acre in those portions of the community.’ Granted; the

iretention of the balance of the Township in the’R~3 zone reguiring
¥ . . . ] » .

approximately three acres per home would preclude people of limited
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income in that zone. However, this is required if that érea is

fo be retained as low density development to achie?e the goals of‘
_protecting’the watershed, prevénting downstream flooding; preserv~
ing air quaiity, preserving some agricultural land énd preserving 
water guality. |

The élanning consultant for the Township of Bedminster
testified that he was familiar with the county master plan, the
lstate report and the plans of the Tri-State Regional Planning
Commission and Regional Plan Assééiation. Hié proposals tovthe
_ﬁownship_éfficials'were based u?on considgrations}of existing
'populétion‘density, demogréphy, existing community character,
eéologf, economics, téchnology and the location of the township. :
His iecommendations_were based‘upon a determination that‘Bédminsﬁér
should'nét be a community composed exclusivel§ of one-~family hoﬁég;

In his judgment the provisioné for the R-6 and R-8 zones provide -

TH

for thé:intrdduction of the apprbpriaté»hdusing‘mix. He anticipate
that sewage disposal céllection and‘tfeatment faéilities Will.be'
developed within the‘R~6 ahd‘R—S,zone areés bfAthe township; vUpon 
cross~examinétion he éonceded thaﬁ hé a§reed.witﬁ the County Mééter
?1an concept of a'density of_five to fifteén dweiling uniﬁs pérff 
acre in village areas but hé would interpret fhis to mean Such
‘deﬁsity_after clustering and in the developed porticné; th over
the entire tract or parcel. |

Thé»defendant township also presented the testimény of thel
sécretarYetreasﬁrer cf a general contracting firmHWho had éxercised
Lésponsibility for estimating construction costs for thirty—four‘
ears. He Waé familiar with construction costsvfor.housing projects

in general and for low and moderate-income housing in particular.
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Land‘costs usually represent approximately 6% of the'ovefall
projécﬁ cost but can go as high as 10% in‘some instances. on
cibsS—examination,he acknowledged that he had.never seen towh
houses constructed at a dénsity as low as three units per adre'and
that in his_judgmént such avdensity requirement would result in the
cbnstruction of no town houses whatsoever. |
In summary, the Cieswick pléintiffs pfoved'that a housing

shor?age.crisis exists in New Jerssy which is both extensiverénd
ggriéus and the adverse effact of whicﬁ falls most heavily on 15QT
aﬁd ﬁoderate income familieé. The ?roblém extends into Somefset
Coun#y and into the Township of Bedminster; A dispropdrtionatély
smali number of low ana moderate incomé-fémiiiés réside in'Bedﬁinst
vana a ?isproporﬁiﬁnatély high nuﬁbéf of high‘indbme‘familiés:reside
iﬁ'Bédminster, asgcompared ﬁo the rest ofkthe‘county and the state.
Thié:situation isjbecoming more accentuated over the yeafs. The
Bedminster Townéhip zoning ordinance, though not the sole or
primary'cause bf the situation, exacerbatesvit and revisidn of the
zoning ordnance wbuld be a necéssaryvconditibn 6f altering the -
Tsituétion.

| The plaintiff‘Allan—Deané proved,'inladdition tb thé above,
that:it'dwns.a‘tréct'ofvland suitable for}dééelopment in'éénformity
Qithjmulti—familyfconceﬁts.emb@died in the.Rf6‘and_§—7 zones of ﬁhe
Bédminéter Township‘ordinance;"Thelﬁract co%id be dévelope&.in
éonEOImity with the existing development around it and compatibiy
Qith’the character of the balance of the-township. Multi-family
houéing'cauld'not, hdﬁever, feasibly béubuilt upon the traét in
acéordaﬁce with the density aﬁd floor area ratios of tﬁe zoning |

ordinance now in effect.




The defendant township proved that important ecological
considerations exist whicn are accommodated by the provisions of
the zoning ordinance. Both the existing character of the local

community and certain recognized regional, "state and county plan-

ning goals are protected and encouraged by the zoning ordinance.

Low-density development within Bedminstér Township would Clearly

servé the legitimate‘publié purpose of protecting and prese:?ing
water éuppliés'ahd;open space needs.

In eSseﬁce,,the court is faced with a ciéarvconEQSt
arnong conflicting fights; i.e. the riqhtkof minorities and thése
bf linited incoﬁe té fair hbusiné oppottunity, thé right-éf a
landowne:x fQ #ﬁe reasonable use’pf‘its private prpperty, the

right of a community to plan and zone for itévfuture as it

‘envisions that future should ideally be and the iight‘of all to

- 'have ecological necessities recognized and respected.

The conflicts among and'between theée’competing interests

are not susceptible-Qf’simplistic solutions. The'question is not

one of right against wrong but is one of rights against rights --

each worthy of legal recognition and of 1ega1‘protéction.

Plaintiffs Cieswick's assertion that their rights under

“the United States Constitution have been violated is rebutted by

y

0

Village f BelleTerre v. Boraas, 416 U,S. 1, 94 8,Ct. 1535, 3

L. Bd. 2d 797 (1974}, wherein it was held that»municipalvexarcise

of the zoning ordinance under state police power is a matter of
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economic and social legislation Wheré réasonable'distihction.Can
be drawn without violating the l4th:Amendment so loné‘as the
distinction bears a‘ratiqﬁal relationship‘to a_permissible staté
dbjectiﬁe. No proof was precénfed that the staﬁe.zoning statute
br the. municipal zoning~0rdinan¢e_authorized»or drew any
unfeaéonable distinctions in this case;

There is no inherent municipal'apthority to enact zoning

ordinances. Kirsch Holding Company v. Bor. of Manasguan, 111

N.J. Suber. 359 (Law Div. 1970), rev'd on other grounds, 59 N.J.

241'(1971); Piscitelli v. Tp. Comm. of Tp. of Scotch Plains; 103

N.J.Super. 589 (Law Div. 1968). Municipal zoning authority is
.limited tb that delegated by the State législature under the pro-

visions of N.J.S.A. 40:55-32. Kohl v. Mayor and Council of Bor.

of Fair Lawn, 50 N.J. 268 (1967).

A mun1c1pa11ty, being a creature of the State, is permitted

to exercise only those powers granted to it by the Leglsléture.

Wagner v. Mayor and Council of City of Newark, 24 N.J. 467 (1957);

Moyant v. Paramus, 30 N.J. 528 (1959). Justice Hall, in his

dissent in Vickers v. Tp. Comm. of Gloucester Tp., 37 N.J. 232
(1962) summarized this doétrine_sutcihétlyﬁgnd clearly:

... municipalities are still governmental
units carrying out only those state functions
and duties delegated to them by the Leglslature
either ex preSaly, by necessary or fair

“implication, or as incidental or essential
to powers expressly conferred. The new:
constitutional provision did not create a
new concept of limitless home rule or give
omnipotence to a local government to do-
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~anything it desires without regard to the
limits of the delegated power supposedly
exercised. Magnolia D:veloomént Co., Inc,
v. Coles, 10 N.J. 223 (1952) ; Fred v. Mayor

and Council, 014 Taogan Borough, 10 N.J. '

515, 518 (1952); Grogan v. DeSapio, 11 N.J.

308, 316-317 (1953); Wagner v. Newark 24 N.J. 467,
" 476-478 (1957),[at 257-2581. '

On the other hand, it is essential to recognize thatithé
judicial role in reviewing a zoning ordinance is tighfly clrcum-—
scribed. The strong presumption in fa&or of its.vali&ify is not.
overcome except by aiélear showing that the Ordinaqce is arbitrary

or unreasonable. Harvard Ent., Inc. v. Bd. éf'Adj. of Tp. of

Madison, 56 N.J. 362 (1970); Morris v. Postma, 41 N.J. 354 (1964);

<

Napierkcwski w. Gloucester Tp., 29 N.J. 481 (1959); Zampieri v.

Rivervale Tp., 29 g.J.'599 (1959); Bogert v. Washington Tp.;'25

N.J. 57 (1957); Kozesnik v. Montgomery Tp.,. 24 N.J. 154 (1957);:

Pierro v. Baxendale, 20 N.J. 17 (1955): Yanow v. Seven Qaks Park,

HInc.,11 M,J. 341 (1953); Cobble Clothes Farm v. Bd. of Adj. of

IMiddletown Tp., 10 N.J. 442 (1952); Schmidt v. BA of Adj., Newark,
9 N.J. 405 (1952). . The judicial role and standard of review were

2
i

Xl

aptly described in Kozesnik v. Montgomery Tp.; supra

The zoning statute delegates legislative’
power to local government. The judiciary
O0f course cannot exercise that power dir
nor indirectly by measuring the policy deter
mination by a judgr s private view. The wisdom
of lazislative action is revinwable oan at the
rolis. The judicial role is tlghtlv civaaim-
saribad,  We may act only if the presuvptlon
in favor of the ordinance is overcome by a -
clear showing that it is arbltrary or unreason~
able. {at 167]




The standard against which a municipal zcning ordinance
must be measured is that set forth in the enabling act adopted

by the Legislature, N.J.S.A. 40:55-32:

Such regulations snall be in accordance
with a comprehensive plan and designed for
one cr more of the follewing purposes: to
lessen conagestion in the streets; secure
safety from fire, flcod, panic and other
dangers; oromote hzalth, mecrals or the
general welfare; provide adequate light
and air; oprevent the cvercrowding of land
or buildings: avoid undue concentration of
populaticon. Such reculations shall be made
with roasonable consiﬁﬁration, among other
things, to the character of the district and . P
its peculiar suitability for particular uses, '
and with a view of conserving the value of
property and encouraging the most appropriate
use of land throughout such municipality.

The ordinance must be designed to satisfy at least cne,

and possibly more, of the purposes set forth. Roselle v. Wright,

21 N.J. 400 (1956); Cresskill v. Dumont, 15 N.J. 238 (1e54).

As an exercise of the police power, the enactment of a

zoning ordinance must be in reasonable furtherance of the public

health, safety or general welfare. Xirsch Holdigg‘Co. v. Bor. of

ganasguan,”59 N.J. 241 (1971); Fischar v. Bedminster Tp., supraj -

Monmouth Lumber'gfi;g.hﬁggﬁg;zg-, 9 N.J. 64 (1952); Cakwood at

Madison, Inc. v. ir- i Madison, 117 N.J.Super. 11 (Law.giv_ 1971)

Zoning is simply one broad segment of
slice power, exertad for the public

=, Schmidt v. Board of Adjustment,

, 9 N.J. 405, 414 (1954). All police

power lagislation, including zoning, is

subject to the constitutional limitation

that it be "reasonably exercised,™ i.e.,

conditioned by the demands of due process--

T

LG
O
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that the regulation "not be unreasonable,
arbitrary, or capricious, and that the
means selected shall have a real and
substantial relation to the object sought
to be attained. Ibid."[Gabe Collins Realty,
Inc. v. City of Margate City, 112 N.J.Super
341, 346-347 (App. Div. 1970).] |

- The "general welfare," in the context‘of'municipal
llexercise of zoning power, has been defined as including considera-

tion of factors external to the municipality: Duffcon Concrete

fProducts v. Bor. of Cresskill, 1 N.J.>509.(1949), mostiappropriate
use of particular propérty depends upon‘conditions.internal'ﬁb'
municipality and upon the hatﬁte'of theventirevregion in which the

municipality is located; Cresskill v. bumont, supra, municipality

+

Jowes a duty to hear and'cbnsidef rights of:résidenté_of’adjoiniﬁg;

|municipalities, when making zoning decisions; Kozesnik v. Montgomer

ITp., supra, municipalities may cooperate in a matter of common . ..

interest when exercising zoning power; Andrews v. Ocean Tp. Bd. of |

 lAdj., 30_N.J. 245 (1959), municipality may meet a need common to.

neighboring communities and itself; Roman Catholic Diocese of

'Newark v. Ho-Ho-Kus Boroth,'47'N;J.'211, 218,(1966I;"municipalg”f
' autho:ities must-reconCilé'locél_intérests ahd_regidnal‘privété?fi'

school neads "as the Législaturesmdst have inténdéd;tw1tﬁ_dué:ii*

concern for values which transcend municipal'lineé;ﬁ Kunzler v.
Hoffman, 48 N.J. 277, 287 (1966); municipalities "should bs
éncouraged.to”considef_regiohalinéédé aﬁd7be>supported~ﬁy thae

courts when they do so for sound reasons."
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"Special reasons" for granting a variance pursuant to

N.J.S.A. 40:55-39(4) have been Joflnpd as thp purposea set forth

‘in N.J.S.A. 40:55-32, Kunzler v. Hoffman, supra;-AndreWs v. Ocean

' Tp.,-supra; Ward v. Scott, 11 N.J. 117 (1952), and the promotion
‘of the "general welfare" has been deémed a “special‘reason"

warranting the granting of a var: »os for semi-public housing.

DeSimone v. Greater Ehglewood Housing Corp. MNo. 1.; 56 N,J. 428

(1970). In that decision the court stated,

We specifically hold, as matter of law
in the light cf public policy and the law
of the land, that public or, as here, semi-
. -~ public housing accommodations to provide
o " safe, sanitary and decentyhousing; to relieve
and replace substandard living conditions or
to furnish housing for minority or under-
privileged segments of the population outside:
of ghetto areas is a special reason adequate
to meet that requirement of N.J.S.A. 40:55- 39(d)
and to ground a use variance. [at 442]
* K %

"Special reasons” is a flexible concept;
broadly speaking, it may be defined by the
purposes of zoning set forth in N.J.S.A.
40:55-32, which specifically include promotion
of "health, morals, or the general welfare."[at 440]

Ordinances which preclude privately financed housing for -
low and'modérate—ihcome familiés have been held to be vidlative of

the "general welfare" requirement of zoning as an exercise of the

',fpolice power. Southern Burl. Ctv. NAACP v. Tp. of Mt. Taurel, 119

IN.J.Super 164, (Law Div. 1972), Oakwood at Madison, -Inc. v. Tp.of

Madison, supra. These trial court decisions are, however, undervr

appeal.
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The‘Bedminster Towvmship zoning ordinance under attack in
this.matter rmust, therefore, be measured against the standard of
whether its provisions gb bevond reasonable furtherance of the‘
public health, safety or general welfarebas exeréises ofvthe‘poiice
power under the zoning enabling act. 1In this regard we must decide
whether the Township méy limit its view té internal factors or
whether it is required to qive due coﬁsideratioh and weight to

realities outside its municipal boundaries,

The issue was posed, more than a decade ago, in light of

thevstatutory scheme then in effect, by Justice Hall in his

L

dissenting opinion in Vickers v. Tp. Comm.of Gloucester Tp., 37

N.J. 232 (1962):

And this gets to the nub of what this,
and similar cases, are really all about, i.e.,
the outer limit of the zoning power to be
enjoyed by these municipalities most in need
of comprehensive authority. What action is
not legitimately encompassed by the power and
what is the proper role of courts in reviewing
its exercise? [at 254} '

: * ok ok ‘ '

In land use: regulation, the Legislature.
has specifically defined and delineated the
objects and mathods of municipal action in -
accordance with expressed standards. *** We
are not here concerned with the physical scope
of the zoning power **¥* but rather with the

propriety of its exercise in the light of the
prescribed statutory scheme and standards and
other inherent limitations. It is a misappliCa~
tion of the consiitutional mandate to utilize

it *** for the purpose of glossing over or
watering down the requisite inquiry as to
reasonableness with reference to the particular

action under review. [at 258]
* % X
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***x"the presumpbion of validity ***%x ig
only a presumption and may be covercome or.
rebutted not only by clear evidence aliunde,
but also by a showing on its face or in the
light of facts of which judicial notice can
‘be taken, of transygression of constitutional
limitation or the bounds of reason." DMoyant
v, Paramus, 30 N.J. 528, 535 (1959) {at 259]

* K Ok

Proper judicial review to me can be
nothihg less than an cobjective, realistic
consideration of the setting -- the evils
or conditions sought to be remedied, a full
and comparative appraisal of the public
interest involvad and the private rights
affected, both fran the local and broader
aspects, and a thorough weighing of all
factors *** that is what jud'as‘arﬁ for —--
~to evaluate and protect all interests,
including those of individuals and mlﬁO*ltleS,
regardless of personal likes or views of
wisdom,and not merely to- rubber-stamp
governmental action in a kind of judicial

laissez~faire. {at 260]
* kK

Certainly "general welfare" does not
automatically mean whatever. the municipality
says it does, regardless of who is hurt and
how much. » ‘

And no matter how broadly the concept

is viewed, it cannot authorize a mun1c1pallty
to erect a completely 1solatlonlst wall on
its boundaries. {at 262]
* kR % o
 **% "general welfare" transcends the

artificial limits of political subdivisions
and cannot embracc merely narrow local
desires. [at 263 '

In addition to satisfying’the police power requirement of
-furthéring'pubiic safety, heglth énd gené;aliwélfare and satisfyin
the enabling aét requirementvoﬁ serving one of the enumerated
pﬁrposes {which incldde‘ﬁhe promotioh,ofvhealth, morals or the
general welfare,j a zdnihg ordinance'must aitso sééisfy-tﬁe

enabling act requirement that it be "in accordance with a comprehe



‘set forth in Ko:esnik v. Montgomery Tp., supra at 166. No

- Super,276 (App. Div. 1956).

continue regional transportation and related land use studies,

sive plan." N.J.S.A. 40:55-32.

The meaning of that statutory.requirement was definitively

-

legisiative.intent was found that the comprehensi&e'?lan be
portrayéd in any_way outsidé £he zoning Qrdinance itself. If th2
comprehensive‘plan was revealed in the zoning ordinance, Ehe
statutory requirement was deemed net.

Yet, our ccurts have continually referred to the necessity

to consider factors oirtside the community. Duffcon Concrete

-

Products, Inc. v. Bor. of Cresskill, supra; Cresskill v. Dumont,

supra:cRomanvCafholic Diocese of Newark v. Ho-Ho—-Kus Borough.Sugra

Kunzler v, defman, supra; Hochberd v. Bor. of Freéhold,'40'N;J.

Legislativé'intent reflected in recent statutory.éﬁactment
must be considered in determining the presentvmeaning of the
requirement'ﬁhatva zoningvordinancé be inbacc0rdaﬁce with éb
compreheﬁsive plan. In,1965 the New Jersey Legiélature joined
in adopting the‘Tri—State Tranéportation Committee'Compact‘énd i§
1971 the Traﬁsportafibn Committee was replaced by thé.T:i—State

RegionalvPlannihg Commission. The purposes of'Tri~State are to

to be responsible for comprehensive planning for a regicn includin
parts of Connecticut, New York and New Jersey (including Somerset

County) and to assure continued qualifiqaticqfor federal grants.

~34-
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comprehensive planning agency for the region and is to prepare

| and private planning agencies in solving problems connected with
. the coordination of state and federal activities relating to locall
government, maintaining an inventory of data and acting as a

clearing house. and referral agency for information on state and

" federal services and programsi(N.J.S.A.52:27D—9). Through the

"state, federal and private programs and services designed to

‘ment projects and other activities of local government. (N.J.S.A.

promoting programs to insure the orderly development of the state's

N.J.S.A. 32:228;2. The Commission is to act as an official
plans for development of land and housing among other things and

is to act as liaison to encourage coordination among govaramental

land development. 1!N,J.5.A. 32:22B-6.
N.J.S.A. 52:27D-1 et seg., enacted in 1966, effective
March‘l, 1967, established thé New.Jerséy Department of Community

Affairs. The department is charged with the duty of aséisting in

-

Office of Community Services,'fhe department is to cOlléCt; collat
and disseminate. information pertaining to the problems and affairs

of local govermnment, including information as to all available
render advice and assistance in furtherance of community develop-

52:27D-17}

1

The department includes the Division of State and Regional

Planning (N,J.S.A. 52:27D-26).which Has the responsibility of
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physical assets by, among other things, stimulating, assisting

and co-crdinating local, county and regional actiVities. N.J.S.Al

.

13:113—15;52. See also N.J.S5.A. -52:276-—21, N.J.S. A. 13:1B-6 aﬁd' 74
and N.J.S.A, 40:27-9,

These statutofy prévisions appear tQ implement the policy]
set forth in N.J.S.A. 13:18-5.1 which reads in part as follo@s.

The Legislature hereby finds and determines that:
a. The rapid urbanization and continuing
growth and development of the State and its
regions *** have created, and are creating
a need for continuing assembly and analysis
of pertinent facts on a State-wide basis '
pertaining to existing devnlommant conditions
and trends in economic growth, population
. change and distribution, land use, urban,.
' suburban and rural development and redevelop-
rment, resource utilization, transportation
- facilities, public facilities, housing and
other factors, and has created and will
continue to create a greater need for the
preparation and maintenance c¢cf comprehensive
State plans and long term development
programs for the future 1mprovement and’
‘development of the State.
R I }
c. Local, county and regipnal plénning
- assistance is a function of State Government
and a vital aspect of State planning. *** There
is also a vital need for stimulating,assisting
and co-ordinating local, county and regional
planning activities as an integral part of
State develicpment planning to insure a
permanent and continuing interaction between
and among various gcvernmental activities..

The importancevof the comprehensive planning program

embodied in these legislative enactments is emphasized when

‘reference is made to the provisions of United States Bureau of

the Budget Circular No. A-95, July 24, 1969, which provides for

the evaluation, review and coordination of federal assi stance
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‘Demonstratlon Cltles and Metronolltan Development Act of 1966,

80 Stat. 1255, 42 U.S.C.A. §3301 §E_seg., and the Intsr~government
Circular A-95 im poses the requ1rcm»nt that alil prowocts for Whlch
federal assistance is being sought must be reviewed by a

designated regional'planning agency for comment and rzcommendation
regarding whether the project is consistent with'comprehensive

to the fulfillment of such planning. Those comments must then be

abpllcatlon for aid is submitted to dﬂtermlne whetner the appllca~

renewal, urban mass transportation systems, comprehensive areawide

" health, air pollutibn control, solid waste disposal, and juvenile

programs and projects, pursuant: to the provisions oo cuag

Cooperation Act of 1968, 82 Stat. 1103, 42 U.S.C.A. §4231 et seg..

4

planning and regarding the extent to which the_projéct contributes
reviewed by tha dgercy of the feﬂeral 3owernmenf to Wthh the

tiodn satlsfies the provisions of federal law which govern the'
making‘ofvthé loan or grant requested. Among programsAcovéred

by thié requirement are open séace; hdspitals, airéorts; libréries
water supply and distribution, sewérage facilities»and waste
treatment; highways, transportation facilities,vWaterIdevelopment

and land conservation, law enforcement facilities and assistance

programs in the areas of plahning forx publlc works, cdmmunity

delinquency prevention and control.

The importance of this integrated federal, state and
local planning séheme is demons ratel by the teatlﬂony of ‘the
Scmerset County Planning Director,‘-nat:

.~ The Tri-State Reagional Blannlng Commission
is the official regional planning agency for
the region, and because it is such a ccmplicated

region, the Tri-State Regional Planning
- Commission -- to comply with their planning

-3 ] =
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requirements -- they require the counties
in New Yerk and New Jersey to comply with
their planning requirenents, and the regions
in Connecticut. Tri-State must adopt plans.
Counties must adopt plans. And then they
must be compatible, and they must be cross-
accepted by the respechive constituent
agsancies. *** [, U.D. carries a club of

) - rejecting any municipal applicaticn for any
federal grant, for more than 100 federally
funded programs. In other words, if we
haven't done what they said we should do,
if {a municipality) applies for a storm
drainage grant, they would tell (the
municipality), "vyvou can't have this storm
drainage grant, becaudss Somerset County
‘has not gone through the planning opsration
as we have required." So, it is a big club
they carry.

" Wherever poésible, statutes dealing with the same general

subject should be both recognized and harmonized. - Loboda wv.

‘Clark gé, 40 N.J. 424 (1963): Henninger v. Bd. of Chosen Freeholders

of County of Bergen, 3 N.J. 68 (1949); Cuprowski, et al. wv. City

of Jersey City, 101 N.J. SUpér. 15 (Law Div. 1968). Statutes

iin pari materia must be viewed together in seeking the legislative

intent.»‘Théy must be considered as a single and complete'statutory
arrangemeht. "Such statutes'should be»considered_as if they con-

stituted one act, s0 that sections of one act may ﬁe considefed as

though tﬁsY were parts of the other act} as far as this can‘be‘

reasonably done." [Id. at 20]

Certainly the police power to zone cannot have been delegats

to municipalities to be exercised in conflict with the declared

public policy of the State as embodied and reflectad in state and
f ‘ , Coe .
Federal legislation. The Zoning Enabling Act, N.J.S.A. 40:55-32,

must be read in pari materia with N.J.S,A. 32:22B-2, N.J.S.A.

52:27D~1 et seg. and N.J.S.A. 40:27-2. Read thusly, the phrase

2
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xj\ . v Cod N i .
#hin accordance wr“n a comprehensive plan® necessarlly!creates a

i
i
i
i

standard of review for mun1c1pal zoning ordinances r@qulrrng that

they reflect reasonaﬁle accérd and harmony'with ccuhty, state and
jrnqlonal plans._ o* only must a 1ocat zonrng ordlnance further
; .

{

jone or more of the stated purposes recrted'ln the enabllng act,

slt must not be in conflict with or tznd to frustrate planning'

'7goalu adopt d at the county, state and rsqronal ltvcl in compllance

: . L
'with”statellaw anﬁ federal funding requlrements, that “is, it must
:

be in acccrdance with those comprahe nsive plahs.

. &

When, as hers, plalntlf f= have establlshad ov overwnelmlng

v

.,proofs that the.municipal zoning requirements, constitate severe

[}
" 3

restrlctlcns on the use of prlvate property and an apparent
4

frustratlcn of the general welfare needs of the reglon for hou51ng,

» wblle other proofs 3ust as clearly establlsh the 1mportance of

this hlghly restrlctlve zoning to protect natural reso iree’ assets
of the region, and the court may not impose its ownfsubjectlve
standard as to what is reasonable and rlght, it becbmés'cleér that

the approprlate objectlve standard acalnst whlch to mﬂasure the

ﬁ_ordlnance 1s the comprehensrve,‘coordlnated plan maﬂdated by the’

varlous statuteas reforred to above.

A 'i

The county 1and use plan recognizesaahd acccmﬁodates the

'7iDressing hoUsing'need as well as the important ecolbaidal factors

i

which must be resopcted in Dlannrna for develonment of the county.

'th allows for reaqonaole use of proparty whlle provrﬂlnc for a

carefully dlStrLDJted Varlety of FQ?"Lng with denswtxﬂs prescribed

[where they can and should be bestblocated. d

)

Conced dly,,county planc arae suscoptlole to ‘the samm

i

'_DOSSlbllltles oL human error aa are munlClpal mastpr plans ‘and

1 5 . !
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'proof of such erlor, dnmonstrated in any arbltrary, capricious

Mox unreasonable featUre of~such a plan, would reject that aspect

iplanning reflected ih the Soﬁerset County MaéterﬁPlan of Land Use

: end the plans of the Tri- State Regloﬂal P]annlng Comm1551on,

jdgctibn of R—6tanﬁ R?8'zones 1n the v1c1n1ty;of Bedminster and

:gdﬂvalopment along the Bedmlnster Plutknmln corrldor of New Jersey

P

1
Vb

of the plan as an obgsctlve_quterlon of the,valldlty of a
muniéipal plan‘Orgoréinance.3 Certainlv, county acts are as
t'ceptlble to preroqatlve writ review as are mun101pal acts.

Measured agalnst the'ex1st1ng omject;ve standards of

whlch havo been crosg*accepted pursuant to Lederal requlrements,

e
-

the Bedmlnster Townbhlo Zonlng Ordinance of 1973 1s an exercise

of the zoning powar valld in. part and 1nva11d in part

L

The malntanance of the bulk of the 1ownsh1p in an R-3 zone
vhav1ng single famlly hou31ng on large lots reflects and is in

compliance w1th county, state and regional p]annlng. .The intro-

Piuckemin Vilia@ég é%ound thétéxisting businéss ana tesearch—ﬁffiqe
zones is in appartnt;compliahte but.the'dens;ty énd»floor area
réti; limits embgﬁieé_in thetordinaﬁce make é nuliity of the appar-
ent tompliance;' The;Township.declaréd an inteht td‘féllow the
comprehénsive piaﬁs,fbut itstépecifié requirements'negate that inte

~ The county plan reasonably prOJects Vlllage Nezighborhood

Routé 202~200.3 lﬁp ptoofs establlsh th»t thls type of use

‘aﬁtiéipates five_toA fifteen dwel11nc nltsip;r acre whereas the
ord1tance as adopteu permlts no more than thfee units per acre. TH
proors clearly egLabllSh that multi- Eamlly houSLng, subsidized or

prlvate, Pannot and wxll not be bu11t at denQ1t1es of one and

40~

zoning ordinances. Lt may be assumed that’ any court preaented with -

ni



'uﬁe~ha1f to th ee units per acre.

wWhile malntenaﬂce of low d= ﬂflty, large lot, single family
ruse throughout wmost of the township will preserve an essential

iwatershed, tha prCQfs clearly establish that previous development

iand the existing situation in the Bedminster-Pluckemin corridor

i
v
b

liman date construction of sewage treatment fa0111tles to serve that
‘area and to protect the water guality of the North Branch of the

‘Paritan River. The proofs also clearly establish that this

H

densities of MULtl famlly hou51nd which are clearLy needed to help

imeet the pressing housing needs of the county and state.

& !

The Bedminster Township Zoning ordinance as it applies to

the area of the Township east of a line drawn parallel with, and

_E,OOO‘feet west of, New Jerséy Sta te Highway Route 202 is hefeby

declared to be arbitrary; capricious and unreasonable. The wanéhi

iis hereby_directed to review and revise the =zone nap and zone
i

jidis trlct use roetrlctlons within that area and to adopt a revision

o its zoning ordinance applicable to that area which shall be in

i

’

;reasonable compllaﬂﬂe with the standards and goalg’eet forth 1n
i

i

'the Somerset County Master Plan of TLand Use. Such :ev15lon shall

'gbe adoptéd within 180 days of the entry of the order for judgment

acxllty can be dasigned and constructed to accommodate abproprlate

P

jin this matter., Mo rris County Land, etc. v. Parsippany~Troy Hills
i : . , :
iTp., 40 N.J. 539 (1963).
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PETER A. BUCHSBAUM, ESQ.

P.0. Box 141

(143 East State Street)

Trenton, New Jersey 08625

(609) 292-1920

Attorney for Cieswick Plaintiffs

SUPERIOR COURT OF NEW JERSEY

LAW DIVISION: SOMERSET COUNTY

DOCKET NOS. L-36896-70 P.W. and
L-28061-71 P.W.

THE ALLAN-DEANE CORPORATION, a Delaware :

corporation qualified to do business in

the State of New Jersey; and :

LYNN CIESWICK, et al., Civil Action

Plaintiffs,
FINAL JUDGMENT
~-vs— :

THE TOWNSHIP OF BEDMINSTER, et al.,

Defendants.

The above entitled actions having been tried before the Court sitting
without a jury, and the Court having considered the testimony, documentary
exhibits, briefs and arguments of counsel, and the Court having filed its
written opinion under date of February 24, 1975, and in accordance therewith
except as modified by the decision of the Supreme Court of New Jersey in

N.A.A.C.P. of Southern Burlington County v. Township of Mt. Laurel, decided




March 24, 1975,

It is on this day of May, 1975 ORDERED that

1. The Bedminster Township zoning ordinance is hereby declared to be
valid in part and invalid in part under Article I, Paragraph I of the Constitution
of the State of New Jersey;

2. The Bedminster Township zoning ordinance, as it applies to the area
of the Township east of a line drawn parallel with and 3000 feet west of United
States Highway Route 202, is hereby declared to be arbitrary, capricious,
unreasbnable, and in violation of Article I, paragraph 1 of the State Constitution;

3. With regard to the area described in paragraph 2 above, the Township
of Bedminster is given ninety days from the date of entry of this final judgment
to adopt a revision of its zoning ordinance and zoning map apﬁlicable to said
area. Such revisions shall ensure that Bedminster meets a fair share of the
present and prospective regional need for low and moderate income housing by
permitting multi-family housing, without bedroom or -similar restrictions, small
dwellings on very small lots, and low cost housing of other types, at all gross
densities between five and fifteen residential units per acre as provided for
in the Somerset County Master Pian. Said ordinance revisions shall also take
whatever additional action encouraging the fulfillment of Bedminster's fair
share of the present and prospective regional need for low and moderate income
housing as may be necessary and advisable;

4. The defendants have the right to apply for reasonable and necessary
additional time, not to exceed ninety days, to enact the revisions specified in

paragraph 3 above;



5. Service of the ordinance revisions shall be made upon attorneys’
for thé plaintiffs within five days of the enactment thereof;

6. Plaintiffs may challenge the validity of the ordinance revisions
by supplemental complaint filed and served in either or both of these two actions

within thirty days of the service upon their attorneys of said revisions.

B. THOMAS LEAHY, J.C.C. T/A



