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ATTORNEYS FOR

‘Delaware corporation,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - SOMERSET COUNTY
DOCKET NO. L-~25645-75 P.W.

THE ALLAN-DEANE CORPORATION, a
: gualified
to do business in the State of
New Jersey, .
Plaintiff,

vVS.

THE TOWNSHIP OF BERNARDS, IN
THE COUNTY OF SOMERSET, et al.,

Defendants.
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Civil Action

NOTICE QF
CROSS-MOTION

Fo# mod’s Spee Fc
AuSunens

TifetRo 6t e S
Fes7r Ser

TO: McCARTER & ENGLISH, ESQS.
550 Broad Street
Newark, New Jersey 07102
Attorneys for Defendants,
The Township of Bernards, et al.
SIRS:

PLEASE TAKE NOTICE,

1976,

that on

o

the 17th day of September,

at 9:00 o'clock in the forenoon or as soon thereafter as



counsel may be heard, the undersigned, attorneys for the
Plaintiff, Allan-Deane Corporation, will apply to the
Superior Court of New Jersey, Law Division, Somersét
County, at the Court House in Somerville, New Jersey, for
an Order compelling Defendants, The Township of Bernards,

The Township Committee of the Township of Bernards and the

Planning Board of the Township of Bernards, to furnish more

specific and responsive answers to Interrogatories number
1 (a) (iii); 5; 6 (a) (b); 7; 10 (c); 1l6; 17; 18; 19; 20;
22; 32 (a) (b); 34; 35; 38; 39; 40; 41, copies of said
Interrogatories are attached hereto.

MASON, GRIFFIN & PIERSON

Attorneys for Plaintiff, The
Allan~Deane Corporation

By:

Henry A. Hill, Jr.

L ok o Ok . bt S+



.+ to provide expert or other technical services with respect
'; to the adoption of the Defendants' present Master Plan or
Zoning Ordinance. Without limitation of the foregoing,
specify, '

vby Charles Agle in research, drafting, planning or other
functions relating to the Master Plan or Comprehensive Zon-
ing Ordinance; ‘

Eirms or persons retained or consulted;

or other functions which each person provided;.

retained; and

of each such person, including his education, prior employ-

ment and publications.

tify and attach a copy of all documents relevant to the facts
set forth in your answer to Interrogatory No. 1l(a) above,
which is not more than ten pages in length.

1(a).

INTERROGATORIES

1. {a) Identify those person who were retained

(i) the persons employed or retained

(ii) any other expert or technical
{iii) the particular studies, services
(iv) the date when each person was

(v) the professional qualifications

(b) In accordance with Rule 4:17-4(a), iden-

The only expert exployed by the Township for technical
services in preparation of the Master Plan was Mr. Charles

K. Agle, 10 Nassau Street, Princeton, New Jersey. Mr. Agle
was appointed at the Township Committee Organization ;
Meetings on January 2, 1974 and January 1, 1975. Mr. Agle's

employees were: Draftsmen - Jack McDonald, Ken Abrams, ;

Bob Allen. Secretary - Terry McQuade. Qualificatiqns '
will be supplied. In addition, members of the Planning
Board of course worked extensively on the Master Plan.

(6)




5. (a) Describe all meetings or conversations
of Defendants in 1969, 1970 or 1971 with Officials from the
American Telephone & Telegraph Co. or the 195 Broadway
Corporation regarding A.T.&T.'s request for a rezoning
of 24.5 acres from Residential to Office Research (0OL-1)
in order to allow A.T.&T. to construct its world head-
quarters in BERNARDS TOWNSHIP. Without limitation of
the foregoing, specify:

(i) the time, place and persons
present; ‘

(i1) the general substance of what
each person said; and

(iii) the conclusions or instructions
which resulted.

(b) S8State the names and addresses of, and
otherwise identify, all persons having knowledge of the
facts set forth in your answer to Interrogatory No. 5(a)
above, together with the general substance of their know-
ledge.

5. Objected to. The information called for is burdensome. It
calls for information on meetings 5 to 7 years ago as to
which there may or may, not be a record. It also calls for
irrelevant information, in that meetings 5 to 7 years ago
preceding zoning changes are irrelevant; the fact of the
zoning change may or may not be relevant. Plaintiff may
inspect all Township files relating to zoning changes
(except privileged material, if any).

(10)




6. Set forth all facts which support, rebut

or pertain in any way to the validity of the rezoning of
Residential lands in 1971 to Office—Research use in order to
permit the construction of the A.T.&T. world headquarters.
Without limitation of the foregoing, specify:

(a) the zoning purpose or purposes as

permitted in N.J.S.A. 40:55, which said rezoning was intended
to promote; :

(b) the manner in which the rezoning

followed the objectives of the TOWNSHIP's Master Plan; and

studies, findings or data of any kind which supported the

(c) all expert or technical reports,

rezoning of 24.5 acres of formerly Residential land to Office-~
Research. : :

(d) In accordance with Rule 4:17-4(a), identify

and attach a copy of all documents relevant to the facts set
forth in the answers to Interrogatory Nos. 6(a), 6(b) and 6(c)

above.

6(a).

(b)
(c)

(d)

Objected to. 2Zoning change in 1971 is not at issue. Also

burdensome.

Objected to. See 6(a). .

A search of the files did not produce any reports. i

Plaintiff can inspect files.

Same as 6(c).

(11)




7. (a) Set forth all representations made by

the American Telephone & Telegraph Co. or its subsidiary,

195 Broadway Corporation, regarding the number of employees
who would be working at the BERNARDS A.T.&T. facility, the
salary or income levels of various categories of employees,
and A.T.&T.'s representations with regard to the availability
of housing for said employees. Without limitation of the

foregoing, specify:

conveyed by A.T.&T. or its subsdiaries to Defendants regarding
the income levels of the employees who would be working at the
BERNARDS TOWNSHIP A.T.&T. facility; {

(i) all economic, fiscal or other data

(ii) all expert or technical reports,

studies, findings or data of any kind given to Defendants by

A.T.&T. or prepared by or for Defendants regarding the income

levels of A.T.&§T. employees in BERNARDS TOWNSHIP, the housing !

needs of A.T.&T. employees or the impact of A.T.&T. on the
BERNARDS TOWNSHIP region; and

studies flndlngs or data of any kind prepared by Defendants,
A.T.&T. or its subsidiaries, regarding the commercial needs
of the employees at the BERNARDS TOWNSHIP A.T.&T. fac111ty

for shopplng and other services.

and attach a copy of all documents relevant to the facts set
forth in your answer to Interrogatory No. 7(a) above.

(iii) all expert or technical reports,

(b) In accordance with Rule 4:17-4(a), identify

L e A o—— b -

"Socioceconomic, .  Environmental and Traffic Impact Report"
dated July 17, 1973 was submitted by 195 Broadway Corporation
and an Addendum to that report was submitted by the same
corporation on September 17, 1974. Both of these voluminous
reports are available for review at the Township offices.

AT&T, et al. may have made oral representations or statements’
at public meetings or in the press. Plaintiff may inspect
all minutes of public meetings and has access to media
information.

(12)




of Mr. Agle.lncludlng his education, prior employment and

10. With respect to Defendant-Planner, Charles K.
Agle, set forth: i

_ ~ (a) the date on which he was appointed as
Planner for Defendant, PLANNING BOARD; i

(b) the period during which he has served as f
Planner for Defendants;

(c) whether he has written any memoranda to
Defendants or given any oral advice to Defendants similar to
or touching upon any of the matters discussed in his memorandum
of July 10, 1972 to the Bedminster Planning Board entitled
"Accommodation of Corporate Offices, e.g. A.T.&T., Western
Electric, J-M, etc." If the answer to this Interrogatory is
in the affirmative, attach, in accordance with Rule 4:17-4(a),
a copy of all documents addressed to Defendants or prepared
while working for Defendants relating to or pertaining in
any way to his opinions regarding the obligation of municipal-
ities which accommodate large employment generators to zone
for housing, commercial facilities or service facilities to
provide for the needs of persons employed in that municipality;

1eres o s e o

© L e —

(d) specify the profe551onal quallflcatlons

his publications.

10 (a). See answer to l(c). Mr. Agle s first employed meetlng
with the Planning Board was January 1972, _

(b) From January 1972 to present.

(c) There is no single document relating exclusively to the
' housing obligations proportioned to local employment,
similar to the Bedminster Document of 10 July 1972. It
is, however, implicit in the Master Plan and all dis-~ .
cussions and work leading to that document. Handwritten ;
minutes of Planning Board secretary outline presentation ;
of Mr. Charles Agle at Master Plan Hearing on July 29,
1969. Copy of these notes is attached. These notes
indicate that Mr. Agle left a report. The report has.
not been discovered in our files.

(d) Professional qualifications of Mr. Agle will be supplied.

(14)




16. {a) Describe all meetings or conversations of
Defendants at which Plaintiff's letter of November 1, 1971 was
the subject of discussion. Without limitation of the foregoing

specify:

(1) the time, place and persons present;

(ii) the general substance of what each
person said; and

(iii) the conclusion or instructions which
resulted.

(b) State the names and addresses of, and other-
wise identify, all persons having knowledge of the facts set
forth in the answer to Interrogatory No. 16(a) above, together
with the general substance of their knowledge.

(c) In accordance with Rule 4:17-4{(a), identify
and attach a copy of all documents relevant to the facts set
forth in the answer to Interrogatory Nos. l6(a) and 16(b) above.

16. Objected to as burdensome and irrelevant. Plaintiff is
free to inspect all records of plaintiff and minutes of
-meetings (except pr1v11eged material) if plaintiff belleves
information sought is relevant.

(21)

- ———— < ne

e N DLy e,




17. (a) Describe all meetings or conversations
of Defendants at which Plaintiff's letter of November 11,
1975, was the subject of discussion. Without limitation of
the foregoing, specify:

(1) the time, place and persons present;
(ii) the general substance of what each

person said; and
(iii) the conclusion or instructions which

resulted.

(b) State the names and addresses of, and other-
wise idehtify, all persons having knowledge of the facts set
forth in the answer to Interrogatory No. 17(a) above, together
with the general substance of thelr knowledge.

(c) 1In accordance with Rule 4:17-4(a), identify
and attach a copy of all documents relevant to the facts set
forth in the answer to Interrogatory Nos. 17(a) and 17(b) above.

~17.  Objected to. See answer to Nc.,16;

(22)
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18. (a)

person said; and

resulted.

(b)

Describe all meetings or conversations
of Defendants at which Plaintiff's letter of December 31,
1975, was the subject of discussion.
the foregoing, specify:

Without limitation of

(i) the time, place and persons present;
(idi) the general substance of what each

(1iii) the conclusion or instructions which

State the names and addresses of,

and other-

wise identify, all persons having knowledge of the facts set
forth in the answer to Interrogatory No. 18(a) above, together

with the general substance of their knowledge.

18.

(c)

Objected to.

"In accordance with Rule 4:17-4(a), identify
and attach a copy of all documents relevant to the facts set
forth in the answer to Interrogatory Nos. 18(a) and 18(b) above.

See answer  to No.

(23)

16.
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19. (a) Describe all communications between

| Defendants and Charles V. Agle which relatxd to the zoning

of Plaintiff's properties or Plaintiff's fHans for the

* development of its properties in BERNARDS TOWNSHIP. Without

limitation of the foregoing, specify:

(1) the date, place, manner and
source of each such communication;

(ii) the persons present during the
communications;

(i1ii) the general sulstance of what
each person said or wrote; and

(iv) identify the sarce of all memoranda,
reports or studies prepared by Mr. Agle to justify the existing

i zoning of Plaintiff's properties, Defendams' existing housing

policies, criticizing or commenting on the methodologies of
Plaintiff's expert witnesses in computing 3ERNARD TOWNSHIP'S
"fair share"” of housing, housing density asd land costs, or any
other subject relative to the issues in thk#s litigation.

(b) State the names and adiresses of, and other-
wise identify, all persons having knowledege of the facts set
forth in the answer to Interrogatory No. ¥%(a) above, together

. with the general substance of their knowledge.

(c) In accordance with Rul= 4:17-4(a), identify
and attach a copy of all documents relevamt to the facts set
forth in the answer to Interrogatory Nos. 19(a) and 19(b) above.

19. Mr. Agle will supply all files for imspection unless they
are already marked in the Lorenc lawmit and in possession
of the Court. Township files are open for inspection.

If communication refers to oral contzcts, objected to as
burdensome and harassing.

{24)
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20. (a) Describe all meetings or conversations
of Defendants at which Plaintiff's proposal presented at a
public meeting of the PLANNING BOARD on February 10, 1976,
was the subject of discussion. Without limitation of the
foregoing, specify:

(i) the time, place and persons present;

(ii) the general substance of what each
person said; and

(iii) the conclusion or instructions which
resulted. :

(b) State the names and addresses of, and other-
wise identify, all persons having knowledge. of the facts set
forth in the answer to Interrogatory No. 20(a) above, together
with the general substance of their knowledge.

(¢) In accordance with Rule 4:17-4(a), identify
and attach a copy of all documents relevant to the facts set
forth in the answer to Interrogatory Nos. 20(a) and 20(b) above.

20. Objected to. See answer to No. 16. Plaintiff is free to
inspect minutes of all public meetings, except for closed
portions thereof, when pending, threatened or anticipated
litigation was discussed.

(25)




22. (a) Describe all communications between
Defendants and William E. Roach, Jr., Director of the Somerset
County Planning Board or with any other member of the
Somerset County Planning Board, which related to the zoning
of Plaintiff's properties in BERNARDS TOWNSHIP or to Plain-
tiff's proposal for the development of 1its properties.

Without limitation of the foregoing, specify:

(1) the date, place, manner and
source of each such communication;

(ii) the persons present during the
communications;

- (iii) the general substance of what

each person said or wrote; and v

(iv) and identify any correspondence
known to Defendants between Mr. Roach and the New Jersey
Department of Community Affairs, Mr. Roach and the New
Jersey Department of Environmental Protection, or between
members of the Somerset County Planning Board or its staff
and any employee of the State of New Jersey, relating to the
'zoning of Plaintiff's properties, Plaintiff's development -
plans, or that portion of the Somerset County Master Plan
which designates the County Planning Board's recommendatlons
as to the proper use of Plaintiff" s lands. '

» (b) State the names and addresses of, and other-
wise identify, all persons having knowledge of the facts set
forth in the answer to Interrogatory No. 22(a) above, together
with the general substance of their knowledge.

- (c) In accordance with Rule 4:17-4(a), identify
and attach a copy of all documents relevant to the facts set
forth in the answer to Interrogatory Nos. 22(a) and 22(b) above.

22. Defendants' files are open for inspection by plaintiff.
Request for oral communications objected to as burdensome.
Defendants have no specific knowledge other than what is
in the Township files.

(27)
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32. (a) Set forth all facts which support, rebut
or pertain in any way to the prohibition of mobile homes in
the entire TOWNSHIP. Without limitation of the foregoing,
specify:

(1) the zoning purpose or purposes of
as permitted in N.J.S.A. 40:55, which such prohibition is
intended to promote;

(ii) the manner in which the prohibition
is consistent with the objectives of the TOWNSHIP'S Master
Plan;

(iii) all facts which support the pro-
hibition of mobile homes in the entire TOWNSHIP;

(iv) all expert or technical reports,
studies, findings or data of any kind which support such pro-
hibition; and .

(v) all economic, fiscal or other data
of any kind which supports the contention that Plaintiff may
practicably develop its properties with such prohibition.

32(a) Answers not yet available; will supply.

(45)




32. (b) State the names and addresses of, and
otherwise identify, all persons having knowledge of the
facts set forth in the answer to Interrogatory No. 32(a)

- above together with the general substance of their knowledge.

Without limitation of the foregoing, identify each person or
persons who: _
(1) first proposed such prohibition;
and '

(ii) communicated with Defendants in
support of or in opposition to such prohibition.

(c) 1In accordance with Rule 4:17-4(a),
attach a copy of all documents relevant to the facts set

forth in the answer to Interrogatory Nos. 32(a) and 32(b)
above which is not more than ten pages in length.

32(b). See answer to No. 3l.

(46)




34. (a) Describe all meetings, conversations or
communications (written or verbal) between or among Defendants
during the period from November 11, 1975 and March 11, 1976,
which related to Plaintiff's development proposal. Without

" limitation of the foregoing, specify:

(1) the date, parties and place;

(i1i) the general substance of what was
said or written by each person; and _

{(iii) the identities of all persons
present during each meeting or conversation.

34(a). Objected to as burdensome and harassing. Plaintiff

attended many public meetings with shorthand reporter.

Plaintiff may inspect Township files. Interrogatory
is too broad, vague and is overreaching.

(49)




34. (b) State the names and addresses of, and
otherwise identify, all persons having knowledge of the
facts set forth in the answer to Interrogatory No. 34(a)
above together with the general substance of their knowledge.

(c) In accordance with Rule 4:17-4(a),
attach a copy of all documents relevant to the facts set

forth in the answer to Interrogatory Nos. 34(a) and 34(b)
above which is not more than ten pages in length.

34(b). See answer to No. 34(a).

(50)
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35. (a) Describe all communications to Defendants
from TOWNSHIP residents which commented upon Plaintiff's pro-
posed use of its properties. Without limitation of the
foregoing, specify:

(1) the date, manner and source of the

communication;

(ii) the general substance of the com-
munication;

(iii) 1if the communication was verbal,
identify all persons present during the conversation; and

{(iv) what response, 1f any, was made by
Defendants to the communication.

35(a).' Objected to. See answer to No. 34. Plaintitf may

inspect files. Plaintiff attended many public meetings

with shorthand reporter.

(31)

L1 e e e b pigar

. e s o




35. (b) State the names and addresses of, and
otherwise identify, all persons having knowledge of the
facts set forth in the answer to Interrogatory No. 35(a)
above together with the general substance of their knowledge.

(c) In accordance with Rule 4:17-4(a},
attach a copy of all documents relevant to the facts set

forth in the answer to Interrogatory Nos. 35(a) and 35(b)
above which is not more than ten pages in length.

35(b). See answer to No. 35(a).

(52)
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38. (a) State whether there are in existence
any documents in any way discussing or pertaining to any
matters referred to in the within action, other than those
identified in the answers to any Interrogatories herein-
above set forth or not disclosed herein for any reason
whatsoever, and, if so, state the description, nature,
custody, contents, location and otherwise identify the
same, including, but without limitation of the foregoing,
the date of each and the name of each addressee or re-
cipient thereof, where applicable.

(b) 1In accordance with the Rules, attach a
copy of a2ll documents identified in the answer to Interro-
gatory No. 38(a) above.

38. Objected to as too broad, vague, burdensome and harassing; .
insofar as it pertains to c¢lient-attorney communication, {

privilege is invoked.

(53)




39. (a) Describe all meetings, conversations or
communications (written or verbal) between or among Defendants
during the period between March 11, 1975 and the present, which
related to Plaintiff's development proposal. Without limita-
tion of the foregoing, specify:

(1) the date, parties and place;
. (ii) the general substance of what was
said or written by each person; and
(iii) the identities of all persons
present during each meeting or conversation.

H

i
i
{
i
i
H
[
i

39. Objected to. See answers to Nos. 34, 35 and 38. Plaintiff

may inspect all public Township files for details of
meetings, including minutes, except for meetings closed
to public to discuss pending, threatened or anticipated
litigation.

(56)
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3 41(a) (i) Thursday, March 18, 1976 at 8:00 P.M. in thé First

40. Did one or more members of Defendant public
bodies attend a meeting on March 18, 1976, called by the
Somerset County Planning Board to discuss the zoning of the
Somerset Hills or the ALLAN-DEANE development proposals?

Yes.

41. (a) If the answer to the preceding Interroga-
tory is in the affirmative, identify all persons present at
that meeting and describe all conversations at that meeting.
Without limitation of the foregoing, specify:

- (i) the time, place and persons
present;

, (ii) the éeneral substance of what
each person said; and

(iii) the conclusion or instructions
which resulted.

Floor Conference Room of County Administration

Building. Persons who attended from defendants were:
Robert M. Deane, William W. Allen, Godfrey K. Preiser

and Ralph Schlenker.

(ii) The meeting consisted of a general discussion of
the Somerset County Master Plan.

"(iii) No conclusions or instructions resulted.

(57)

H
H




41. (b) State the names and addresses of, and
otherwise identify, all persons having knowledge of the
facts set forth in the answer to Interrogatory No. 41(a)
above, together with the general substance of their know-
ledge.

(c) 1In accordance with Rule 4:17-4(a),
identify and attach a copy of all documents relevant to
the facts set forth in the answers to Intsrrogatory Nos.
41(a) and 41(b) above.

41'(b) and (c). Persons who attended.

Shorthand reporter was present pursuant to
order of Judge Leahy.

(58)
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MCCARTER & ENGLISH

COUNSELLO

RS AT LAW

550 BROAD STREET

NEWARK, N. J.
07102

June 10,

Re. Bernards Township ads
Allan-Deane Corporation

AREA CODE 201

1976 : 622-4444

RECEIVED
JUN 15 1975

Henry A. Hill, Jr., Esqg.
Mason, Griffin & Pierson
'P.O. Box 191 -
201 Nassau Street
Princeton, NJ 08540

Dear Mr, Hill:

In connection wit
first set of interrogatorie
following documents which a
ing questions: ‘1(b), 2(b),

M. G. & P.

. H.A.H.

h the answers to plaintiff's
s, I enclose copies of the

re responsive to the follow-
10(c), 11 (b) and 30(b).

Very truly yours,

ALF:hk
Encs.

M!
Alfred L/ Ferguson



ANALYSIS and OBSERVATIONS

Concerning

PROPOSED REVISION
BERNARDS TOWNSHIP MASTER PLAN
WITH SUGGESTED -
ZONING STANDARDS

June 1969
{New edition for July 29 Hearing)

Charles K. Agle

Planning Consultant

28 July 1969



o

T A MCCARTER & ENGLISH

NICHOLAS COMODVER EHGLISH
FRANCIS E.P. MTCARTER

ARTAUR & WENSLER n. COUNSELLORS AT LAW sAMES R e

ARTHIUR L.MNIMS, 0 CQZIAS

EUSEME M. HARING P t e
JULIUS B POPPINGA 550 BROAD STREET WARD S HERBERT
GEQORGE C.WITTE, JR. QF COUNSEL
STEVEN B nOSKINS

RODNEY N HOUSHTON NEWARK: N' J'

THOMAS F. DALY . .

ALFPED L.FERGUSOMN 07102 R
CHARLES P. MERRILL

ANDREW T. BERRAY —

JOSEPH £ IRENAS

JOHN L. MCGOLDRICK (201} 622-4444 .

RICHARD C.COOPER MONMOUTH COUNTY OFFICE

PETER C ASLANIDES AB :.:M .
ARMAND POHAN CABLE CCARTER 7886 SHREWSBURY AVENUE

JOMN R.DROSDICK TINTON FALLS, N.J.
JAMES F. HAMMILL

WILLIAM H. HORTON 07724
FREDERICHK B. LEHLBACH

MARY L.PARELL —

FRED B. WHITE, (201} 622-4444
RICHARD M. EITTREIM .

JOHN £ FLAHERTY OR

STEVEN G. SIEGEL (201) 842-8288
GEORGE T. MiLL

ARTHUR F. DICKER, T

WILLIAM T. RENLLY June 11 ’ 1976

JAMES A WOLLER

ROBERT M. BECKER

TERRY V. HAUSER

DAVID M. LINDLEY
ROBERT A. WHITE
HAYDEN SMITH, JR.
GEORGE W. CT. MCCARTER
RICHARD D. QUAY
STUART E. RICKERSON
MICHAEL C. BARR
STEPHEN E. DARNELL
CERALD C. HARVEY
JOHN B. BRESCHER, JR.

Re: Bernards Township ads. Allan Deane

Henry A. Hill, Esq.
Mason, Griffin & Pierson
201 Nassau Street
Princeton, NJ 08540

Dear Mr. Hill:

I enclose a copy of "Analysis and Observations
Concerning Proposed Revision, Bernards Township Master
Plan", June, 1969, by Charles K. Agle, dated July 28,
1969, referred to in answer to Interrogatory No. 10 C.

Very truly yours,;

o fa—

Alfred L. FergusoOn
4

ALF:jc
Enclosure

cc: James R. Hillas, Jr., Esqg.



Attorney(s): MASON, GRIFFIN & PIERSON
Office Address & Tel. No.: 201 Nassau Street, Princeton, New Jersey 08540
(609) . 921-6543
‘ Attorney(s) for Plaintiff

ngE ALLAN-DEANE CORI;,?_R?TI%N’ a SUPERIOR COURT OF NEW JERSEY

elaware corporation, qualified to do LAW DIVISION-SOMERSET COUNTY
business in New Jersey, Plaintiff (s)

vs. Docket No. 1.-25645-75 P, W,
THE TOWNSHIP OF BERNARDS, IN THE [ CIVIL ACTION
COUNTY OF SOMERSET, et al.,
Defendant(s) : PROOF OF MAILING _

1. I, the undersigned, am empioyed by the firm of Mason, Griffin & Pierson,

.uttorney( s) for plaintiff

in the above entitled action.

2. On September 13, 19 76 | I mailed in the U.S. Post Office in. Princeton,
New Jersey, a sealed envelope with postage prepaid thereon, by regular mail, Xebmeasioek

¥Tquenten, addressedto M cCarter and English, Esquires, 550 Broad Street, Newark,
S New Jersey, 07102

at caid addressee’s last known addressat above address

containing copy of Notice of Cross-Motion

I certify that the foregoing statements made by me are true. I am aware that if any of the foregoing state-
ments made by me are wilfully false, I am subject to punishment,

Dated: September 13, 19 16

. lebeth Sw1sher

3650—PROOF OF MAILING COPYRIGHT® 1969 BY ALL-STATE LEGAL SUPPLY CO.
N 269 SHEFFIELD STREET, MOUNTAINSIDE, N.J. 07092
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RALPH S. MASON

MASON, GRIFFIN & PIERSON
COUNSELLORS AT LAW
P, O. BOX 391

GORDON D. GRIFFIN 201 NASSAU STREET
KESTER R. PIERSON PRINCETON, NEW JERSEY
USSELL W, ANNICH, JR. 08540

ENRY A, HILL, JR.

JOHN A. HARTMANN, 11 . September 13’ 1976
G. THOMAS REYNOLDS, JR.

JOHN A. MCKINNEY, JR.

RICHARD M. ALTMAN, ' Superior Court of New Jersey
CRAIG H. DAVIS

TELEPHONE
921-6543
587-2224

AREA CODE 609

Law Division

BARBARA ULRICHSEN
BENJAMIN N. CITTADINO State House Annex

Trenton, New Jersey 08625

Re: Allan-Deane Corporation v. Twp. of Bernards, et al.
Docket No. L-25645-75 P, W,

Dear Sir:

Enclosed herewith please find an original and 1 copy of documents
listed below: '

) Summons ( ) Notice pursuant to R.4:42-1(b)
) Complaint & Order
) Answer . () Order dated
.} Interrogatories ({ ) Request to Enter Default &
) Answers to Interrogatories Certification
) Notice to Take Oral Depositions { ) Stipulation of Dismissal
) Notice of Motion & Affidavits ( ) Judgment
) Other: '

Will you please:

(
(
(
(
(
(
(
(

) File.

) File‘and éharge our account.
X) File and return conformed copy.

) File and list for argument on the date listed in the notice.
) Serve.

) Sign and return to us for filing.

) Return original Acknowledgment of Service.

} Other:

Also enclosed herewith please find our check in the amount of $

bs

Encls.
®.

Very truly yours,
- MASON, GRIFFIN & PIERSON

By A/Lﬂ{uvu/& s‘iéﬁc,@/ UQL

Hlenry A. H,[ll, Jr.

McCa.rtef and English, Esgs.
Somerset County Clel'k‘/qS
John F, Richardson, Esq.
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{i ATTORNEYS For  Plaintifi
i

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-SOMERSET COUNTY
DOCKET NO, L-25645-75 P, W.

i
i THE ALLAN-DEANE CORPORATION, )
i a Delaware corporation, gqualified to

THE COUNTY OF SOMERSET, a

. Plaintiff, ) Civil Action

vs. ) NOTICE OF MOTION
f THE TOWNSHIP OF BERNARDS, IN ) .- )~ 3’7_é
i

' g n

| municipal corporation of the State of ﬁ/ y o2, {4 S/ﬂlff‘
i New Jersey, THE TOWNSHIP : ’/4”;"25 | /, Z. é o

COMMITTEE OF THE TOWNSHIP OF

| BERNARDS, and THE PLANNING : : —
! BOARD OF THE TOWNSHIP OF @4}2 Sé 7 .

BERNARDS,

Defendants.

. TO: - McCarter and English, Esquires
2 550 Broad Street
f Newark, New Jersey 07102

| SIRS:
L PLEASE TAKE NOTICE that on the 3rd day of December, 1976, at F
9:00 o'clock in the forenoon or as soon thereafter as counsel may be heard, ,
the undersigned, attorneys for the plaintiff, the Allan-Deane ‘Corpbration,

Y will apply to the Superior Court of New Jersey, Law Division, Somerset



County, at the Court House in Somerville, New Jersey, for an Order
compelling the defendants, the Township of Bernards, the Township Committee
of the Township of Bernards and the Planning Board of the Township of

Bernards to furnish more specific and responsive answers to Interrogatories

i (second set) Nos. 1, 3, 4, 5, 8, 13(a)-(b), 14, 21, 22, 23, 24, 25, 26, 27,

33, 36{(a)-(i)-(iv). Copies of said Interrogatories are attached hereto,

A ol Kot 03 et 4 n =

Dated: November 9; 1976

i
.
21

i
i
i,
2

if

et M e kbl b . amm e eE T § e A

- of the same has been filed with the Somerset County Clerk,

MASON, GRIFFIN & PIERSON
Attorneys for Plaintiff

o e . DS
y ; o
Hén/fyAfﬂl, Jr. 77 7”“‘

| y ;

I hereby certify that the original of the within Notice of Motion has

' been filed with the Clerk of the Superior Court in Trenton and a true copy

MASON, GRIFFIN & PIERSON’
Attorneys for Plaintiff

oy Do 1. Z%///

HeﬁryA ){111 Jr.
7 / 5

e et A At i s




Ans.

1. . (a) Set forth all facts wiich supportea, rebuttad

or pertainad in any way to the validity of the rezoning in

1t

February, 1967, of a tract of land bounded by North Maple ave.,
Route #287, the Passalc River, Osborns Pond, and Madisonville
Road, from l—-acre to 3-acre residential zoning. Without limita-
tion of the foregoing, specify:

(i) the zoning purpose OY purposes as
permitted in N.J.S.A. 40:55, which said rezoning was intended
to promote; .
(ii) the manner in which the rezoning
followed the objectives of the Township Master Plan; and

(iii) all expert or ‘technical reports,
studies, flndlngs or data of any kind which supported the
rezoning of that tract of land from l-acre to 3-acre resi-
dential zoning, including all reports, documents, studies,
findings or data of any kind accumulated by the attorneys
for Bernards Township to defend the legal action brought
by Dr. Vera Detwieler in April of 1967, attacking the re-
zoning from l-acre to 3-acre residential of the 79 acres

owned by her.

: {b) In accordance with Rule 4:17-4(a),
identify and attach a copy of all documents relevant to
the facts set forth in the answer to- Interrogatory No.
1(a) above.

: 1. This interrogatory is improper and is objected to
as burdensome and harassing and not relevant +to the subject
matter of this action.

(6)




Ans.

3. (a) Describe all mestings or conversations

held by members of the Township Committee o0f the Township of

. Bernards and the Planning Board of the Township of Bernards

prior to January 3, 1969, regarding the proposal referred to
in Anthcny P. Curran's letter of January 3, 1969, to Judge
Meredith. Without limitation of the foregoing, specify:

(i) the names and present addresses

i of all members of the Bernards Township Committee and

Bernards Township Planning Board on January 3, 1969;
(ii) ‘the time, place and persons pre-

! sent at each such meeting;

(iii) the general substance of what each
person said at each such meeting; _
(iv) the conclusions or instructions
which resulted; and , o
(v) if a vote was held to authorize
Anthony P. Curran to request a postponement and to repre-
sent that the Township Committee and Planning Board con-.
sidered the proposal or development of the tract was at-—.
tractive, state the names of all persons who voted in favor
of such proposal, and the names of all persons who opposed
it. ‘ T

(b) State the names and addresses of, and
otherwise identify, all persons having knowledge of the facts
set forth in the answer to Interrogatory No. 3(a) above,
together with the general substance of their knowledge.

3. This interrogatory is improper and is objected to

as burdensome and harassing and not relevant to the subject
matter of this action.

(8)




. Ans.

TN

4., (a) Describe all meetings or conversations of-

i Defendants or ‘'of former members of the Township Committee and
! Planning Board of Bernards Township with officials from Mahler
‘gand McCabe Co., regquesting the rezoning of a l38-acre site

' bounded by North Maple Avenue, Route #287, the Passaic River,

ii Osborne Pond and Madisonville Road, from 3-acre residential

zoning to office-laboratory zoning. Without limitation of the
foregoing, specify: ’

(i) the time, place and persons present;
(ii1) the general substance of what each

person said; and : .
(1ii) +the conclusions or instructions which

resulted.

{(b) State the names and address of, and otherwise
identify, all persons having knowledge of the facts set forth in
the answer to Interrogatory No. 4(a) above, together with the
general substance of their knowledge.

4. This interrogatory is improper and 1is objected to
as burdensome and harassing and not relevant to the subject
matter of this action.

(9)




. Ans.

5. (a) Szt forth all facts wikth support, rebut
or pertain in any way to the validity of the rezoning of the
138-acre site bounded by liorth Maple Avenue, Route %#287, the
Passaic River, Osborne Pond and Madisonville Road, in
Barnards Township, in May, 1970, to office-laboratory use.
Without limitation of the foregoing, specify:

(1) the zoning purpose or purposes as
permitted in N.J.S.A. 40:55, which said rezoning was intended
to promote;

(ii) the manner in which the rezoning
followed the objectives of the Township's Master Plan;

(iii) all expert or technical reports,
studies, findings or data of any kind which supported the
rezoning of this land from 3-acre residential zoning to
office~laboratory use; and ,

(iv) all facts which support the dis-
tinction between the treatment and rezoning of this property
in February, 1967, from l-acre to 3-acre residential zoning
and the rezoning of this same property in May, 1970 from.

i 3—acre residential to office-~ laboratory use.

5. This interrogatory is 1mproper and is objected to
as burdensome and harassing and not relevant to the subject
matter of this action.

(10)




Ans.

5. {(b) Srate the nam2s and addreszses of, and

. otherwise identify, all persons having knowledge of the facts

set forth in the answer to Interrogatory No. 5(a) above, to-
gether with the general substance of their knowledge. With-
out limitation of the foregoing, identify each person or
persons who:

(i) first proposed the rezoning of
this prooerty from l-acre residential to 3-acre residential;

(ii) first propo:ed the subseqguent
rezoning of the same property from 3-acre re51dent1al to
office-laboratory use; and

(iii) communicated with Defendants in
support of or in opposition to either rezoning.

(c) In accordance with Rule 4:17-4(a), iden-
tify and attach a copy of all documents relevant to the facts
set forth in the answer to Interrogatory Nos. 5({(a) and 5(b)
above. .

5. This interrogatory is improper and is objected to
as burdensome and harassing and not relevant to the subject
matter of this action.

(11)




all dezuments of
Defansanis g uc or pertailn o thz
statement made by ooert BE. 0'd2Lil on 'l to
. the effect thot Bernards Townshlip recognize Junr
7, 1971, that thzre was a need for rulti-fa and
was, pcior to June 7, 1971, "thoughtfully w pro-
olem of multipls housing seriously."

(b) In accordance with Rule 4:17-4(a), iden-
tify and attach a copy cf all documents relevant to the
facts set forth in the answer to Interrogatory No. 8(a) above.

8. (a) Defendants do not have any specific documents
in which reference is made to Mayor 0'Neill's letter of June 7,
1971. Defendants have not searched the minutes of the Township
Cormmittes and Planning Board in detail, since such minutes have
: been made available and copies thereof have been furnished to
plaintiff. Defendants believe there may have been informal
discussions by and between members of Planning Board and Township .
Committee and others with respect to possible multi-family housing
; to be built in the- Township, but defendants have no way of :
' accurately identifving any such informal discussion.

( Ans.

TN,

o e

(15)



Ans.

13. (a) Set forth all facts which support, rebut

i or pertailh in any way to the validity of Ordinance No. 293,

adopted in September, 1972, which Ordinance revised the fee
schedule for building permits in Bernards Township. Without
limitation of the foregoing, specify whether the purpose of
Ordinance No. 293 was to permit A.T.&T. to purchase a build-
ing permit to construct the Basking Ridge fac111ty at a
savings of more than $150,000.

13. (a) This interrogatory is improper and is
objected to as burdensome and harassing and not relevant to
the subject matter of this action. Defendant is under no
obligation to support, rebut or set forth the facts pertaining
to validity of Ordinance No. 293, since same 1is not challenged
in this action. -

(21)




¥

1 {h) Svecify all EFaczsz v Lah
policv decislon (as containad in the adontio ca
Mo. 293) to lower building pecmit fea2s for large cozrercial
tay ratables, while irmcoesing substantial fess (as contained
in Ordinances YMo. 364 and to. 347) or residential develonesrs
seeking to builld houzing in Dernacds Townsthip. Without
limitaticn of the foregoing, specify:
(1) all facts which would tend to
suoport Defendants' conbteation that housinag develon=2rs should
; pay large fees and new non-residential tax ratables should
- pay lower fees; ' ‘

‘ (ii) and identify the source of all

i expert or technical reports, studies, findings or data of

! any kind which would tend to support Defendants' distinction
il 1n the treatment of housing developesrs and commercial tax
ratables. .

Ans. { 13. (b). Ordinance 293 revised the building permit fee
schedule. Ordinance 364 involves the requirement of an environ-
i mental impact report as part of the site plan review for Lkoth

{ residential and industrial uses. Ordinance No. 347 is the PRN
Ordinance, and, as a part thereof, involves a fee schedule for

Il submitting an application, which includes environmental impact

{{ statement and site plan approval procedures. Accordingly, the

i fees required by said three ordinances are not comparable and
Interrogatory No. 13(b) seeks a comparison of information about
items which are not comparable.

(22)

wmin e



13. ({c) Sitate the nemas and addresses Gf, and
otherwlise ldentlify, all persons naving knowledge c¢f the
fackts set forth Ln the answers to I[ntercogatory Hos. 13(a)
and (b) above, togetner with the general substance of thelr

knowledge.

{(d) In accordance with Rule 4:17-4(a), iden-—
tify and attach a copy of all documants relevant to the facts
set forth in the answers to Interrogatory dNos. 13(a), (b) and

§£ (c) above.

13. (c¢) Charles Agle; Fred Conley; members of Township |
Committee and Planning Board when the various ordinances were ;

adopted.

Ans.

: ' . (23)



N

Ans.

14, (=) Identify all documanis in the rossession
of TCafandants or in tho wosseassion of tne Rernards Townshin
Police rpartrent relotinag to the investlgation conducted by
the Bernards Townshic Police Da “tment in 1973 and the
Soregrset-County Prosecutor's OfF e regerdinag the charges
heard by the Somerset County Gr Jury that Bernards Tawn-
ship officials, who were A.T.&T. encloyees 0r who ware sSpouses
of A.T.&T. emplovess, rveduced the building rfes recuired to be
paid by A.T.&T. by appnroximately $176,000 Without limitation

o

(1)
(ii)

the persons narmed in the charges;
and identify all statements taken

by Bernards Tocwnship Police Chief Harry M. Allen or members
of his department in connection with this investigation;

(iii) end identify the general substance of
what each person said; '
{(iv) and identify the persons subpoenaed

before the Grand Jury and, if known to Defendants,

witness said.

toc appear
what each

Defendants have no documents in their posses-—

14. (a)
sion relating to Bernards Township Police Department Investiga-
tion, if any, in 1973, or anv investigation by Somerset County

Prosecutor's office. Defendants have no knowledge of persons
subpoenaed before the Grand Jury. Defendants have no notes or-
transcripts of Grand Jury proceedings.

Bernards Township Police Department does have copies of
statements taken from various persons in 1973 in its files,
which statements were turned over to Somerset County Prosecutor's
office. Said statements are pr1v1leged.

The information sought by'Interrogatory No. 14 1is
irrelevant to this- action.
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Ans.

a4

21. State the total pumber of acres in Bernards
Township which Detendants contend constitutes aquifer
out crops and swamps essential to water resources, and
identify the source of all data which supports, rebuts or
partains in any way to Defendants' contentions in the answer
to this Interrogatory.

21. This interrogatory 1is improper and is i
objected to as burdensome and harassing.and not relevant i
to the subject matter of this action. In any event, See
Natural Resource Inventory, Bernards Township (November
1975), and supporting maps and data referred to therein.
Data to answer this interrogatory is equally available
to plaintiff as to defendant, and defendant is under no
duty to make computations for benefit of plaintiff.

(32)



Ans.

2
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22.

State the total n
Defandants conten
, and identify the
sorts, rebuts or p
100s 1n the answar

See answer to No.

(33)
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23. State the tohkal nunber ©f acres in Bernards
Township wnich De2fendants contend ceonstitutes prooosed park
lands, and identify the source of all docuwmsnts, datz and
materials, which supports, rebuts, or p2ctalns in any way
to Defendants' answer to this Interrogatory.

23. See answer to No. 21. In addition, see "Recreation
and Open Space Master Plan", prepared by Maurice VWrangel, New York

City, which report was adopted by the Township Planning Board as
part of the Bernards Township Master Plan. ;




Ans.

e
TOWNID LD

plains, ag

grades o

(35)
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Ans.

25. (a) Stats the total nuober of acres in

arnerds Townzhin which Dafendants conktend constitutes
"environmentally critical lands” and, i¢ that numbar is
areater thaa the total nuxher of acres CO”LQ;PJ” 1n Raifen—
cdants' answer to the precading Interrotatory, identify all
categories «of land not included in Deferian s' calculations
in the answar to the preceding Interrogatory which Dzfen-
dants contend constitute environmentally critical lands not
suitable for housing, giving the locztion of all such land,
the nature and environmantal charactovistics of all such
land, and identifying the scurce of all documents which

supports, rebuts or pertains in any way'to Defendants'
classification of such lands as environmentally critical
and unsuitable for housing.

(b) In accordance with Rule 4:17-4(a),
identify and attach a copy of all documents relevant to
the facts set forth in the answer to this Interrogatory.

25. (a) See answer to Interrogatory 21 and documents
cited and relied on in Natural Resource Inventory. Interrogatory
25 cannot be answered since (1) all land is to some extent
environmentally critical. (2) The suitability of land for
housing depends on many factors, including but not limited to
type and density of the housing as well as environmeéntal factors
peculiar to the land.

(36)




-

u

26, State the total numbhesr 0f acres in Rernardsg
Township raasonazly zoned D07 industry and commerce, and
identify the source of all docurants which supoort, rahut
ov pertain in any way to Defendants' anewar to this Inter-

rogatory.

26. Use of the word reasonabhly is improper. Number of
acres in various zones undaer zoning in effect under Ordinance

is set forth in answer to Interrogatory No. 18.

(37)




Ans.

. Township which Defendants contend constitutes the net vacant

27. State the total numbser of acres in Bernards
acreage in Bernards Township suitable for housing. 1If this
number is lower than the number which would bz derived by
subtracting from the total vacant acreage of Bernards Town-
ship the acreage classified as short-term flood plains,
aguifer out crops and SWATDS essential to water rasources,
grades of 20% or steeper, proposed park land, vacant lands
reasonably zoned for industry and commerce, and all farm

' land in present use, explain fully and in detail how this

number was derived, giving all calculations, Defendants'
reasoning with respect to the exclusion from the total va-~
cant acreage in Bernards Township of any additional cate-
gories of lands and identifying the source of all data or
documents which support the exclusion of said additional

.categories of lands from the total vacant acreage of Ber-
' nards Township in order to calculate the net vacant acreage

suitable for housing.

27. This interrogatory is improper and is K
objected to as burdensome and harassing and not relevant
to the subject matter of this action.. Defendant does not
understand the words "suitable for housing" as used by
plaintiff in Intexrogatory No. 27. Defendants have made
no calculations so as to give a figure of net vacant
acreage, as plaintiff makes its calculatlons as proposed
in Interrogatory No. 27.

Charles Agle, Township Planner, whose depo-

sition has been taken in this action, has made estimations
of the number of acres available for various uses.

(38)




Ans.

33. (a) State Defendants' contentions with

' regard to the maximum grade on which housing development
i can responsibly take place within Bernards Township. If the
i grade percentage is less than 20%, identify the sourcs of

tall documents and set fortin the Caﬁts which support, rebut

or pertain in any way to Defendants’' contentions in this
regard.

(b) In accordance with Rule 4:17-4(a),
identify and attach a copy of all documents relevant to the
facts set forth in the answer to this Interrogatory.

33. (a) Interrogatory is improper and vague;
word "responsibly" is not defined. Defendants contend that
high or medium density land use housing can be constructed
economically without ‘an excessive cost for site improvements
on land with slopes no greater than 10 percent. Housing can
be constructed on lands with slopes up to 15 percent at an
increased economic cost. The marginal cost for construction
of such housing on lands with slopes of 15 to 20 percent is
so great as to all but preclude anything but the most expen-
sive and highest density housing.

(42)




Ans.

36. (a) Describe all investigations, conferances

{ or meetings conducted by Defendants, individual members of

" Dafendant public bodies, or Defendants' consultants, agents
P or attornaeys to ascertain whether or not the housing, which

wwould be permitted as a special exception under Ordinance

No. 385 (which was introduced on first reading by the Town-

i ship Committee of the Township of Bernards on 5/4/76), might

be eligible for subsidies under any program of the Depart-
ment of Housing and Urban Development, the Farmers Home

i Administration, the New Jersey Housing Finance Agency, the

New Jersey Mortgage Finance Agency, or the Housing Demon-
stration Grant Program of the State of New Jersey. Without
limitation of the foregoing, specify:-

36. This interrogatory is improper and is
objected to as burdensome and harassing and not relevant

- to the subject matter of this action. Defendants addition-

ally invoke attorney-client privilege with respect to par-
ticipation by attorneys, if any. Township files are open
for inspection. ’

(46)
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~

Ans.

36. (a) (1) the person or persons who conducktzad

i such investigation and any person or persons employed by the

Federal Government or the State of New Jersey in administering
such program who was consulted, and the time and place whan
such discussions or conversations were held;

(ii) and state whether or not any of
Defendants' employees, agents, or attorneys have reviewed
the regulations and guidelines of the Department of Housing
and Urban Development or any of its programs, the regulations
of the Farmers Home Administration or the regulations of
the New Jersey Housing Finance Agency, the New Jersey Mortgage
Finance Agency or the Housing Demonstration Grant Program,
in order to ascertain whether the provisions contained in
Ordinance No. 385 are compatible with such regulations;

36. (a) (i) vVarious Township'officials conferred
with representatlves of various State and Federal governmental
agencies from time to time.

(ii) Yes.

(47)




Ans.

36. (a) (1ii) and state whether or not Defendants

allege that housing built in conformance with Ordinance No.

385 would be eligible, under Federal or State qguidelines and
regulations, for any subsidy from the Department of Housing

and Urban Development, the Farmers Home Administration, the
New Jersey Housing Finance Agency, the New Jersey Mortgage
Finance Agency, ©r the New Jersey Housing Demonstration

Grant Program and, if the answer to this question is in the
affirmative, state which programs Defendants allege might,
under current regulations and guidelines, subsidize hou51ng

built in conformance with Ordinance No. 385;
(iv} 1f Defendants contend that there

:fare subsidy programs available for the construction of low
i and moderate income housing in Bernards Township not enum-

erated above, [specify] all such programs and state whether
or not, as to each such program, Defendants contend that it

' would be available under its current rules, guidelines and

regulations for subsidizing housing built in conformance
with Ordinance No. 385.

36. {a) (iii) Defendants have made no such
allegations although defendants believe that housing built
in conformance with Ordinance 385 would qualify for various
State and Federal housing subsidies, including, without
limitation, Department of Health and Urban Development
Section 8, 42 U.S.C. §1437f, Section 202 and Section 235
subsidies, Farmers Home Administration subsidies pursuant to
Section 515 and subsidies and guarantees of the New Jersey
Housing Finance Agency and other agencies of the State of

New Jersey.

36. (a) (iv) Defendants have made no such
contention and further object to this interrogatory as
burdensome, harassing and not relevant to the subject
matter of the pending action and on the ground that this
interrogatory is improper. _

(48)




s

Ans.

Ans.

Ans.

36, {a) (V) whether or not Bernards Township
has adopted an approved housing assistance plan (HAP) to
rander Bernards Townshio elig
the Lower—-Income Housing As

(vi) a
all steps taken or contemplated by Defendants, pursuant to
42 U.S.C. §§51439 (a)-(c) (1270 ed., Supp. IV), to encourage

[

the Secretary of HUD to nake subsidies available for Bernards
Township; ‘

d describe fully and in detail

(vii) if Bernards Township does not pre-
sently have a housing assitance plan, describe fully and in
detail when and if Defendants propose to adopt such a plan.

36. (a) (v) No.

: 36 (a)({vi) HUD regulations with respect to 42 U.S.C.
§1439(a) et seg. have been reviewed from time to time; no defi-
nite action has been taken or is now contemplated.

36. (a) (vii) No housing assistance plan is presently
in effect.

(49)




Ans.

36. {b} State the names and addresses of, and other-—
wise identify, all persons having knowladge of the facts set
forth in the answer to Interrogatcry No. 36(2) above, togeiher
with the general substance of their knowledqge.

, . (c) In accordance with Rule 4:17—4(8), iden-—
tify and attach a copy of all documents relevant to the facts

set forth in the answer to Interrogatory No. 36(a) and No.
36(b) above.

36. (b) Frederick Conley; Charles Agle; Margaret Fox;
members of Planning Boaxrd and Council whb had discussed subsidizec

housing from time to time.
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INTRODUCTORY STATEMENT

In September, 1976, Plaintiff filed a motion for
more specific and responsive answers to certain of its first
set of interrogatories propounded upon Defendants. 1In
November, 1976, Plaintiff filed a motion for more specific
and responsive answers to certain of its second set of
interrogatories. At the time these motions were filed, they
were not supported by memoranda of law. This brief is

submitted in support of those motions which are now pending.
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POINT I

DISCOVERY MAY BE OBTAINED REGARDING ANY
MATTER, NOT PRIVILEGED, WHICH IS RELEVANT
TO SUBJECT MATTER INVOLVED IN PENDING
ACTION. PLAINTIFF'S MOTION FOR MORE
SPECIFIC AND RESPONSIVE ANSWERS SHOULD
BE GRANTED.

Liberal procedures for discovery are essential
to a modern judicial system in which the search for truth

is paramount. Vanderbilt, C.J., Lang v. Morgan's Home

Equipment Corp., 6 N.J. 333,338 (1951)., Caparella v.

Bennet, 85 N.J. Super. 567, 571 (App. Div., 1964), Saia v,

Bellizio, 103 N.J. Supér. 465, 468A(App. Div., 1968). Every

posSible avenue of inquiry should be explored so that

justice will be done. Huie v. Newcomb Hospital, 112 N.J.

Super. 429 (App. Div., 1970), Myers v. St. Francis Hospital,

91 N.J. Super. 377 (App. Div., 1966}).
The scope of interrogatories is as broad as is
permissible an examination in pretrial discovery depositions.

In re Wozar's Estate, 34 N.J. Super. 133 (App. Div., 1955).

Plaintiff should not be foreclosed from examining defendants,
through interrogatories, on any subject, unless the infor-
mation sought has no possible bearing on the subject matter

of the case, Foundry Equip. Co. v. Carl Maver Corp., 11

FRD 108 (E.D. Ohio, 1950).
Defendants have refused to respond in both the

first and second sets of plaintiff's interrogatories to
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questions which conern the rezoning of certain lands in
Bernards Township from a residential to an employmént—
generation category in order to accommodate A,.T.&T. (First
Set: Interrogatories Nos. 5, 6a, 6b, 7 and 10c; Second Set:
Interrogatories Nos. 1, 3, 4, 5, 13, 13b, 13c, l4a, 14b and
l4c). Defendants contend such inquiries are not relevant to
the issues of the case and/or are burdensome and oppressive.
It is generally held tha relevancy is to the
proceedings and to the subject matter and not to the

issues on the action. Gierman v. Toman, 77 N.J. Super. 18,

(Law Div., 1962), Glick v. McKesson & Robbins, 10 FRD 477
(D.C. Mo., 1950). Wwhether or not the facts inquired into
would support the relief claimed, it is not a valid objection
to interrogatories that they are irrelevant to issues,
since a party may propound questions on any subject which
might .conceivably have a bearing on the subject matter df
the éctioﬁ. Glick, supra.

‘Under attack in this litigation is the entire
Zoning Ordinance of Bernards Township and its underlying
Master Plan. The rezoning of A.T.&T. lands and Ordinance
293, pertaining to a change in filing fees are, in fact,
parts of that Zoning Ordinance. Clearly, plaintiff's
interrogatories, which concern the ordinance amendments

are relevant to the subject matter of the case
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and defendants' answers should be compelled.

The purpose as well as the effect of the A.T.&T.
amendment is intimately connected to the reasonableness
and therefore the validity of the contested Zoning Ordinance.
Defendants claim that only questions as to the effect
0of a zoning ordinance are permissible. In 5 McQuillen,

Municipal Corporations, 816.91, p. 292, the editors make

clear that it is within judicial power and duty to inquire
into the purpose of an ordinance and in doing so, to de-

termine whether that purpose is to serve the public welfare.

. Grogan v. DéSapio} 15 N.J. Super. 604 (Law Div., 1951).‘1In

Wital Corp. v. Denville, 93 N.J. Super. 107 (App. Div.,

1966), the Court stated that while it has been the rule that
inquiry is prohibited into legislative motivation of an
ordinance valid on its face, that rule does not bar judicial
inquiry into the purpose of the ordinance.

In a suit attacking a revision of a zoning ordinance,
Judge Conford held, inter alia, that when the reason-
ableness of a zoning ordinance is at issue, the testimony of
a municipal planning board member, with respect to the
social and policy considerations taken into account by that
body prior to the enactment of the ordinance, was admissible.

Judge Conford stated:
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"while it is held that an inquiry into
legislative motivations will not be
permitted in order to impugn the
reasonableness of legislation valid

on its face (citations) yet courts will
consider evidence with respect to the
purpose, object, reason, necessity and
effect of an ordinance where the factors
bearing upon its easonableness are not
manifest on its face." Clary v. Bor. of
Eatontown, 41 N.J. Super. 47 (App. Div.,
1956)

In its most recent landmark zoning decision,
the New Jersey Supreme Court allowed judicial inguiry
even into the motivation of the township planner and
governing_body with respect to a revision of the.zoping

ordinance. Oakwood at Madison, Inc. v. Township of Madison,

"~ N.J. (1977). In another recent decision, the Court

allowed inquiry into the motivation of township officials

who admitted that in considering proposals to rezone the
corporate defendants' property, they were "motivated partly.
by a desire to obtain additional municipal revenues without
placing concurrent demands upon locally financed governmental

services." Taxpayers Ass. of Weymouth Twp., et al v.

Weymouth Twp., 71 N.J. 24 (1976).

Finally, the ultimate assessment of the reason-
ableness of a zoning ordinance involves weighing the social
and policy considerations which led to its adoption against
'the adverse impact upon him who asserts its unreasonable-

ness: Judge Conford in Clary, supra. Plaintiff submits
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that its .interrogatories which concern the rezoning of
land for A.T.&T. and the filing fee change to accommodate
A.T.&T. are attempts to examine the social and policy
considerations which led to the adoption of the Zoning
Ordinance and Master Plan and are indeed relevant to the
subject matter of the action. Defendants should be compelled
to answer these interrogatories.

It is stated explicitly in the Court Rules
that there can be no objection to a discovery on the grounds

that it will be inadmissible at trial, if it is reasonably

calculated to lead to admissible evidence. R.4:10-2. 1In

Stout v. Toner, Justice Francis opined that the area of

admissible cannot be anticipated by counsel. 128 N.J.
Super. 490 (App. Div., 1973).

In their memorandum and brief filed in opposition
to plaintiff's demand for more specific answers to the first
and second set of interrogatories, defendants claim that the
rezoning for A.T.&T. is irrevelant as to whether the current
zoning ordinance of Bernards Township is valid under the
Mount Laurel decision, and that the zoning change which
allowed A.T.&T. to build its world headquarters in Bernards
Township has nothing to do with regional housing needs. De-
fendants claim that in answering interrogatories they are
under no obligation to comment upon the validity of that

zoning change. An interrogated party is under obligation
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to furnish relevant information in his possession which
can be obtained without great labor and expense. Brown v.

Dubar & Sullivan Dredging Co., 8 FRD 107 (DCNY, 1948).

The specific ordinance which allowed A.T.&T. to build is

a part of the present Zoning Ordinance of Bernards Town-
ship; it is an integral part of Bernards Township's overall
plan and has much to do with the present and prospective
regional need for housing. Justice Hall made the connection:

"Certainly when a municipality zones for
industry and commerce for local tax
purposes it without question must zone
to permit adequate housing within the
means of the employees involved in such
- uses." So. Burlington Co. NAACP v, Mt.
- Laurel, 67 N.J. 151, 187, cert den.
423 U.S. 808 (1975)

Defendants contend that those questions in the
second set of interrogatories (Nos. 21, 22, 23, 23, 25, 26,
27 and 33) pertaining to net acreage in Bernards Township
and‘acreagé deemed environmentally sensitive are not relevant
and have no bearing on the issues in this case. Again,
subject matter to which interrogatories must be relevant is
to be distinguished from the narrow issues raised by the

pleadings. Gieran, supra. There can be no question of the

relevancy of environmental questions to the subject matter

of this case.

In Urban League 0f New Brunswick v. Mayor and

Council of Carteret et al., 142 N.J. Super. 11 (Ch.Div.,

1976), evidence of acreage available for development of
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housing purposes was used successfully to demonstrate
that the zoning ordinances of several Middlesex County
municipalities were constitutionally invalid. Through
interrogatories, testimdny and other methods, the Court
first ascertained the number of vacant acres. It then
excluded from the net available acreage those portions of
each municipality which were identified as environmentally
critical land: that.is, short-term flood plains, aquifer
outcrops and swamps essential to watet resources, grades
of 12% or steeper, and proposed park land. Also, ex-
cluded was vacant land reasonably zoned for industry and
comﬁerée and all farmland in present use.. Plaintiff,
through its interrogatdries, has attempted to elicit from
Defendants, the same information as that used by Judge
Furman.

Clearly, information as to the environmental
basis of deendants' Zoning Ordinance is relevant to the
validity of that ordinance, the subject matter of this
case. |

Defendants have asserted in their separate
defenses that sound zoning must reconcile environmental
considerations with the legitimate housing needs of the
region and of the State. Plaintiff has no quarrel here.
It is the equitability of defendants' attempt at such

a reconciliation that is at issue.

(8)
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- pefendants have defended Bernards Township's
Zoning Ordinance on environmental grounds. Defendants
should be compelled to answer interrogatories which concern
environmental considerations. Plaintiff is entitled to
know upon what factual claims its opponent intends to

stand at the trial. Tinker &. Rasor v. Pipeline Inspection

Co., 16 FRD 465, 466 (W.D.Mo. 1954).

The fact that plaintiff also can compile environ-
mental data concerning Bernards Township is not a bar
to defendants' answering to such questions. Bowles v.

.Safeway Stores, 4 FRD 469 (D.C.Mo., 1945). The New Jersey

Court Rules'stéte explicitly that it is not a ground fbf
objection to interrogatories that the examining party has
knowledge of the matters as to which discovery is sought,
Plaintiffé are entitled to defendants' divulging those
specific facts with respect to proper environmental concerns
upon which defendants will rely at trial.

In order to eliminate the element of surprise,
court rules require a litigant to disclose the facts upon

which its cause of action is based. Rogotski v. Schept,

91 N.J. Super., 135 (App. Div., 1966), Caparella v, Bennet,

85 N.J. Super., 567 (App. Div., 1964), Branch v. Emery

Transp. Co., 53 N.J. Super., 367 (App. Div., 1956). The

purpose of our liberal pretrial discovery rules is not only
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to elicit information but to obtain factual statements
which may be used as affirmative evidence or for contra-

dicting the answering party. Seiden v, Allen, 135 N.J.

Super., 253 (Ch.Div., 1975). Plaintiff is entitled to
have answers to its interrogatories which will permit
their use at trial in the manner envisioned by the court
rules. 1Id, at 256.

Defendants also object to interrogatories which
seek information with respect to environmental data on
the grounds that such interrogatories ask for defendant's
'contentions' on those matters. Wwhile it is true that
plaintiff'phrased its requésts as to whatidefehdahté
'contend' constitutes environmentally critical lands,
such a request is to be distinguished from inquiry into
the 'opinions' of a party. Plaintiff has not asked for
defendants' opinions, but for defendants' assertions,
argﬁmehts, the.factuél basis ﬁpon which their Claims are
founded. Professor Moore, on page 2311 of Federal Practice
states: "... to say that 'contentions' are not a proper
subject of interrogatories is to subvert the whole theory

of the rules...". In U.S. v. Purdome, 30 FRD 338 (1962)

Judge Oliver indicated the court's general agreement with
Proessor Moore's general conclusions that if an answer
would serve come legitimate purpose, either in leading to

evidence or narrowing the issues, the court should require
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an answer. 4 Moore, Federal Practice §33.17, p.2310-

2311,

Defendants have refused to answer in the second
set of interrogatories (Nos. 36a, 36b) questions which
pertain to efforts made by defendants to ascertain whether
housing built under Ordinance 385 might be eligible for
state or federal subsidies. As defendants themselves have
said, the validity of an ordinance is to be judged, in part,
by its operative effect. Certainly the realistic possibility
of subsidies is relevant to the effect, if not to the
purpose of a>housingrbrdinance, which'it is‘claimed will
satisfy Bernards Township's obligation to provide housing

opportunities for low and moderate income people.
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POINT IT

IT IS NOT A VALID OBJECTION TO AN
INTERROGATORY THAT IT ASKS FOR
INFORMATION WHICH INTERROGATEES MUST
PROCURE BY REFERENCE TO DOCUMENTS OR
BY COMPILING DATA. PLAINTIFF'S MOTION
TO COMPEL MORE SPECIFIC AND RESPONSIVE
ANSWERS TO INTERROGATORIES SHOULD BE
GRANTED.,

The amount of work involved in the compiling
of data is not determinative of the relevancy of requested
information and thus cannot be a proper objecton to an

interrogatory. U.S. v. Dupont deNemours & Co., 13 FRD

98 (ND, Ill., 1952). 1Indeed, even the fact thap the answer
to an interrogatory may be burdensome and expensiVe is
not a valid objection if the information sought is relevant

and material. 4 Moore, Federal Practice, 33.20, p. 33-100.

The theory of the Rules is that counsel and
the court are jointly engaged in an orderly search for the

truth. U.S. v, Purdome, 30 FRD 338 (WD Mo., 1962). To that

end, while the allowance of interrogatories is in the
sound discretion of the court, the usual presumption is in

favor of liberal discovery of relevant matters. Hickman v.

Taylor, 329 U.S. 495 (1945). If interrogatories relate to
the subjéct matter of the case, a party who presumably has

such information may not object to interrogatories on the

grounds that they would require extensive research. Bowles

v. McMinnville Mfg. Co., 7 FRD 64 (E.D. Tenn., 1946),
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RCA Mfg. Co. v. Decca Records, Inc., 1 FRD 433

(S.D.N.Y., 1940).

In Adelman v. Nordberg Mfg. Co., 1 FRD 433

(SDNY 1940), the court overruled objections to interrogatories

which called for detailed information concerning employee
hours even though defendant alleged that 60,000 clock
tapes containing 150,000 items on each tape would have to
be analyzed. The court there held that it is not a valid
objection to interrogatories that compilation of answers
will necessitate large expenditures of time and money by
defendant, if in other respects, the information sought is
é'propet subject of discovery. 1In another federal céSe,
when defendant objected that it should not have to perform
work on the behalf of the plaintiff andbthat the interr-
ogatories propounded to it were burdensome, the court found
that that sort of argument is "but a protest against the

ratioﬁale and spirit of the Rules." U.S. v. Purdome,

supra.
Defendants have objected, under Rule 4:17-4(d),

to many interrogatories in both the first and second sets
on the grounds that the information requested is on public
file and available to the piaintiff (First set: Nos. 5, 6a,
6b, 7, 16, 17, 18, 19, 20, 21, 22, 34, 35, 38 and 39;
Second set: Nos. 14 and 36). The court rule which allows

production of documents in lieu of answers to interogatories
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does not diminish the duty to supply the requested infor-
mation. A party cannot avoid answers by producing
documents in which the information may, or may not, be

found. In re Master Key, 53 FRD 87 (D. Conn. 1971).

Discovery methods are designed not only to

elicit information from the opposing party but to obtain

" factual statements which may be used at trial as

affirmative evidence or for contradicting the answering

party. Selden v, Allen, supra. A distinct purpose

for interrogatories is not only to marrow the issues

at pre-trial, but to advise each party prior thereto

"of the exact claims upon which its opponent intends

to stand at the trial . . ." Tinker & Rasor v. Pipeline

Inspection Co., 16 FRD 465, 466, U.S5. v. Purdome,

supra. It is not enough to make records available and

require the other party to find the answer. Austin

Theatre v, Warner Bros., 22 FRD 302 (SDNY 1958).

In a case in which defendant intended to use
plant-wide statistics to answer a charge of employment
discrimination, the court found an invitation to plaintiff
to inspect is records not a proper substitute for

answers to plaintiff's interrogatories. Foster v. Boise-

Cascade, 20 FR Serv. 2d 466 (S.D. Tex. 1975). And an

offer by defendants to permit inspection of records in

lieu of answering interrogatories was held not sufficient

(14)
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in Clark v. Gen, Motors Corp., 20 FR Serv. 2d 679 (D. Mass.

1975). Even interrogatories eliciting names of all witnesses
to any facts or issues involved in the litigation have been

found relevant and answerable. Burke v. Central RR, 42 N.J.

Super. 387 (App. Div. 1956).

In several of their objections to propounded
interrogatories which request information concerning meetings
and conversations among and between defendants, defendants
claim that plaintiff is free to abstract whatever oral
communications as are referred to in various files. Even
more so than with written information, plaintiff is at a
Sefibds'disadvantage when denied answers'concérniné'oral :
communications. The Business Records Rule explicitly states
that in order for that Rule to stand as the basis to an
objection, the burden of extracting answers must be substan-
tially the same for the party serving the interrogatories as
the‘pérty servéd. ﬁ. 4:17—4(6). Clearly, the burden on
plaintiff of extracting from written files relevant informa-
tion concerning oral communications is not only a heavy
bqrden, but an impossible one. Defendant presumably has
knowledge or oral communications alluded to which are not
recorded and are not capable of being extracted from
written files. Plaintiff is entitled to such information if
it is relevant to the subject matter of the case. Defendant

may not answer in an manner which requires that questions
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must be ferreted out. Selden, supra. In their justifications

for refusing to answer propounded interrogatories, defendants
have not met the heavy burden of outweighing State and

Federal mandates for broad, liberal discovery.
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POINT III

ATTORNEY-CLIENT PRIVILEGE SHOULD
BE NARROWLY CONSTRUED TO THE EXTENT THAT
INTERROGATORIES SEEK NON-PRIVILEGED
COMMUNICATION, PLAINTIFF'S MOTION TO
COMPEL ANSWERS TO CERTAIN INTERROGATORIES
SHOULD BE GRANTED.

Defendant have objected that certain of plaintiff's
interrogatories seek to elicit privileged attorney-client
communications work-product. The attorney-client privilege
is not absolute but rather an exception to the more fundamental
policy of liberal discovery rules. "It is therefore to be

st;iétly‘limited," C.J. Vanderbilt, In re Selser, 15 N.J.

393, 405-406 (1954). Restrictions against discovery work-
products violate the basic concepts of the rules of discovery

and are to be construed narrowly. Dougherty v. Gellenthin,

99 N.J. Super. 283, 287 (Law Div., 1968).

Plaintiff submits that thebattorney—ciient
privilege does not here encompass information concerning
investigations and meetings conducted by defendants with
respect to the eligibility for subsidies for Ordinance 385
housing. Defendant should be compelled to answer such

interrogatories.
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POINT IV

THE PURPOSE OF DISCOVERY IS TO
PREVENT SURPRISE AT TRIAL. EVIDENCE
AT VARIANCE WITH ANSWERS AND NON-ANSWERS
TO PLAINTIFF'S INTERROGATORIES SHOULD NOT
BE ALLOWED AT TRIAL.

Qur liberal discovery rules are to provide
wide latitude so that the outcome of litigation depends
less on surprise and maneuvering of counsel and more

on the merits of this issues. Interchemical Corp. v.

Uncas Printing & Finishing Co.,, 39 N.,J. Super. 318

(App. Div. 1956). If evidence to be introduced at t;ial
was knbwn to the presenting party and ifbthere is matérial
variance between answers to interrogatories and proofs
attempted to be adduced at trial, the court should exclude

the proferred variant testimony. Branch v, Emery Trans-

portapion Co., 53 N.J., Super 367 (App. Div. 1959).

Plaintiff is entitled to rely on defendants
answers or non-answers to propounded interrogatories and
should not be subjected to surprise at trial. The purpose
of discovery is not only to elicit information but to

exact admissions and obtain commitments as to the position

that an adverse party takes with respect to issues of fact.

Aktiebolaget Vergos, et al. v. Clark, 8 FRD 536, 636

(D.C.D.C. 1949). Contradictory evidence should not be

admitted at trial if such admission will result in
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surprise and prejudice to plaintiff who is entitled to rely
on defendants' answers. i

Qur courts have steadfastly held that the search
for truth is paramount: concealmenf and surprise will not

be tolerated. Saia v. Bellizia, 103 N.J. Super. 465 (App.

Div. 1968), Rogotski v. Schept, 91 N.J. Super. 135 (App. i

Div. 1966), Caparella v. Bennet, 85 N.J. Super. 567 (App.

Div. 1969).

Respectfully submitted,

MASON, GRIFFIN & PIERSON
Attorneys for Plaintiff,
The Allan-Dean Corporation

(19)
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. Indeed, plaintiff has already had access to these documents

-and has made voluminous copies.

PRELIMINARY STATEMENT

Plaintiff brings this Cross-Motion for More Specific

Answers to certain of its First Set of Interrogatories pro-

pounded by the plaintiff and answered by the defendant, Town- |

ship of Bernards and the Planning Board of the Township of

Bernards.
The Interrogatories as to which more specific and
more responsive answers are requested are attached to the

Notice of Cross-Motion.

Many of the Interrogatories as to which more specifieg}:

answers are sought are directed to the production of documeﬁts_

All documents which defendants have, except those as to which |

a privilege is claimed, are available for inspection and copy-

ing by plaintiff at the Township Offices in Basking Ridge.

Accordingly, the defendants have complied with the
rules of Court, and specifically R.4:17-4(d), which provides

as follows:

"(d) Option to Produce Business Records. Where
ﬁa.the ‘answer to an 1nterrogatory may be derived or
. ‘@scertained from or requires annexation of copies
~0f the business records of the party upon whom the
interrogatory has been served or from an examination,
audit or inspection of such business records, or g
from a compilation abstract or summary based there-
on, and the burden of deriving or ascertaining the |
answer is substantially the same for the party serv-
ing the interrogatory as for the party served, it is |
a sufficient answer to such interrogatory gg soec1fy ?
the records from which the answer may be derivéd of

R
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. "ascertained and to afford to the party serving the
interrogatory reasonable opportunity to examine,
audit or inspect such records and to make copies,

.- compilations, abstracts or summaries."

i This rule was designed to cover the very situation which is

present here: The plaintiff, Allan~-Deane, seeks to make the ’

defendant, Township Committee and the Township Planning Board,
assemble documents which plaintiff conceives of as relevant to
its case; attach those documents to the Answers to Interroga-

tories propounded by plaintiff; and thus, in effect, prepare

plaintiff's own case at the time, cost and expense of the

defendants. R.4:17-4(d) was specifically drafted for this.

purpose, and defend;nts have complied with it.

.Since the defendants are public bodiés, it is all"
. the more unreasonable to ask the taxpayers to prepare plain-
tiff's case.

Many other Interrogatories as to which plaintiff
~seeks more'speCific answers deal with meetings, conversations_
or discuﬁsions"between individual members of the Township
Committée, the Planning Board, its consultants or attorneys,

the public, the press and media, and others. All these

prior ta the adoption of the Ordinance which is

attacked‘by plalntlff in this action as not complying with

Mount Laurel..;It is the law of New Jersey that the validity
of an ordinance is to be judged solely by its operative

effect, and not by the process by which it was adopted. See
legal argument presented to this Court in Defendant's Brief

. 1 in Opposition to Plaintiff's Motion for Order Compelling

mnen s e Pey . T SN J . B Lo oS SO PRGNV IO STCP
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William W. Allen to Answer Certain Questions on Deposition,
to be argued af tﬁe same date as this motion. Accordingly,
what happened at a public meeting, what happened during
individual conferences between two members of a public body, J
., or what a consultant or attorney may have said on any one of j
! numerous occasions is irrelevant. What is relevant is the §
fact of the ordinance, what is_in it, and how it operates. :
In any event, the plaintiff is free to inspect any
and all records of the defendants, since they are public

bodies whose records are by law available to the public, in-

! cluding the plaintiff, for inspection and copy.

“To the exten£ that plaintiff seeks opinions or agn
tentions of defendants, as reflected by these meetings, o
conversations or discussions, plaintiff has itself argued that
such an inquiry is improper:

"Furthermore, Williams v. Marziano, 78 N.J.
Super 265,271 (L. Div. 1963) does not allow inquiry
" into the opinions or contentions of a party during
discovery." Brief for Plaintiff, Allan-Deane Corp-
oration, in Opposition to a Motion for an Order
Compelling E. James Murar to Answer Certain Questions
on Depositions.




have been produced and made available to the plaintiff.

Interrogatory No. 5

ARGUMENT

Interrogatory No. 1

Interrogatory No. 1 seeks information on expert ser-
vies utilized by the defendants in preparation of the Master
Plan and the Zoning Ordinance. This information has been
supplied, and it is submitted that the Answer to Interrogatory
No. 1 is sufficient. Mr., Agle's desposition has been taken,
and all documents which Mr. Agle produced and which he utilized

in the performance of his consulting services to the Township

Interrogatory No. 5 seeks information on "all méet-
ings or conversations"” between the defendants and AT&T
officials in 1969, 1970 and 1971 with respect to the zoning
change which permitted AT&T to build its facility in Bernards
Township;

The objections of defendants are stated in Answer
to Interrogatory No. 5. The meetings, if any,lall took place

years ago. If there is a record of the meetings,

'is. in the Township files, the plaintiff is free
to iﬁépeét_ﬁﬁeﬁfiies and make any copies of records which it
deems appropriate.

In addition, what may have occurred prior to the

zoning change in meetings between representatives of the Town-

ship and representatives of AT&T, five to seven years ago, is




. and moderate income housing, subsidized housing, or high

‘are not now members of the Township Committee or the Township

* demand for "all facts which support, rebut, or pertain in any
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irrelevant to whether the current zoning ordinance of the

defendants is wvalid under the Mount Laurel decision. The

zoning change to which this Interrogatory is directed per-

mitted AT&T to build; it of itself has nothing to do with low

density housing.

Plaintiff can make all the legal argument it wants
about the fact that AT&T is located in Bernards Township. The

process by which AT&T came to be located in Bernards Township

is irrelevant.

Additionally, to ask these defendants to descrig?

all "meetings or conversations" five to seven.years ago‘bé;-_w‘
ween a group of individuals which could number as high as
twenty or thirty is burdensome and harassing. To the extent
that defendants have norrecords, to compel defendants to re-

construct from the menories of many individuals, some of whom

Planning Board, would result in guess work at best. Defendants

should not be under a duty to undertake such a burdensome

search for irrelevant information.

R

JIﬁﬁéf§6gatory No. 6 makes a broad and vague general |
i
way" to the validity of the 1971 rezoning of the AT&T property.g

First, and most important, this demand is overbroad

and burdensome. It is not the obligation of the defendants to
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"support, rebut" or even comment upon the validity of the 1971

Zoning Ordinance in an action challenging the 1976 Zoning

4 Ordinance on Mount Laurel grounds. The plaintiff is free to

make any comment it wants about the 1971 zoning change; the
defendahts are under no obligation to write a treatise upon the
validity of what they did five years ago.

Secondly, Interrogatory No. 6(a) is directed towards
matter which is legal argument, the interpretation of N.J.S.A.
40:55.

Thirdly, it is not up to the defendants to say or
prove that the zoning followed the objectives of the Mast

Plan, as requested ih_Interrogatory No. 6(b); rather it i

to the plaintiff to argue that the zoning did not follow the
Master Plan, if any such argument can be made.

The plaintiff can search the files of the defendants

for expert reports or technical matter, if it so desires.

Defendants did in fact look for such reports or data, and

could not locate any. Interrogatory No. 6(c) and (d) have

been answered.

Interrogatory No. 7

‘ %;nterro§atory No. 7 seeks all representations made by

ie defendants with respect to socio-economic data

at its Bernards Township facility. This Interrogatory has

' been answered by a reference to the report furnished by AT&T,

which had been made available for review by plaintiff.

Insofar as plaintiff seeks to compel defendant to




‘l’ make a compendium or oral representations or statements made

at public meetingé or reproduced in the press or broadcast
media, the Interrogatory is burdensome and harassing. This

3 information is as available to plaintiff as it is to defendants,
and under the applicable Court rule, the burden is on the
plaintiff to obtain its own information. See R.4:17-4(d).

Interrogatory No. 10

Interrogatory No. 10 seeks information with respect
to Charles K. Agle, the Planner Consultant to the Township.

This Interrogatory has been answered. In addition, Mr. Agle's

deposition has been taken and voluminous exhibits marked

thereat. ' ’ ‘ | h ‘ :%f

Mr. Agle's professional qualifications have been

. supplied.

Interrogatory No. 16

Interrogatory No. 16 seeks information about "all
! meetings or conversations" felating to a letter of plaintiff
sent on November 1, 1971 to defendants. |
Plaintiff already has its own records which it has i
maintaine@,_}ng;uding its own transcripts of public meetings, g

aboug ofivegsatiéns and discussions which plaintiff had with

at time. Plaintiff is also free to inspect
i éil minutes of meetings or other matters of public record in
i the Township files (except privileged material, if any), in
% the event plaintiff believes the information sought is rele-

. ' vant to the present law suit.



In any event, the meetings or conversations between

defendants at which the November 1, 1971 letter was discussed

'iareirrelevant to the issues in the present suit, which are the

f validity and reasonableness of the Zoning Ordinance presently

in effect in Bernards Township under the Mount Laurel doctrine.

Interrogatory No. 17

Interrogatory No. 17, like Interrogatory No. 16,
seeks information about meetings and discussions of defendants
involving plaintiff's letter of November 11, 1975.

Defendants make the same response to this Interroga-
tory as they do to No. 16. |

Interrogatory No. 18

Interrogatory No. 18 seeks information about meetingé

or conversations of defendants involving plaintiff's letter of
December 31, 1975.

Once again, defendants make the same objection to

‘this Interrogatory as they do to No. 16.

Interrogatory No. 19

Interrogatory No. 19 seeks all communications
betwggP dgﬁendantg»and Mr. Agle relating to the zoning of
plaigﬁiffiéféfoééélies or plaintiff's plans for a development.

;;iDeféﬁdén£s have answered that Mr., Agle will supply
all files for inspection. 1Indeed, his deposition has been
taken and his files have been examined. In addition, the

Township files are open for inspection, and plaintiff has

inspected them.
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Interrogatory No. 20

If the Interrogatory seeks oralcommunications, the
plaintiff is free‘to abstract whatever oral communications are
referred to in the Township files. These would be contained
in minutes of meetings at which Mr. Agle reported to the Town-
ship Committee and the Planning Board. To the extent that the
Interrogatory seeks to compel defendants to try and recall
every word which Mr. Agle may have said over a period of six
years, the Interrogatory is objected to as burdensome and
harassing and not calculated to lead to evidence admissible

in this action.

Interrogatory No. 20 seeks once again informatid
about "meetings or conversations" of thé defendants involviﬁg
a public meeting held on February 10, 1976 at which plaintiff
presented its proposal for a development of its property in
the Township. The Interrogatory appears on its face to re-
quest infofmation about ény meeting’or any conversation in-
volving plaintiff's proposal.

It is'highly probable that there has noF béen any

publlc meetlng, any discussion between two or more members of

the- TGWnshlp,Commlttee or the Planning Board, or any discuss-

1on"between-tw0sor,more_members of anyone interested in the
Bernards Township Municipal Government, where the plaintiff's
proposal for a development of such size and scope was not
mentioned or discussed. To try and impose upon defendants the

obligation of identifying all such meetings or discussions is




needs to prepare its litigation. This is the plaintiff's

10.

burdensome, harassing and is not contemplated by the discovery

3
1

rules.
fiéintiff can, of course, inspect all the Township
documents, which it has already done.

Interrogatory No. 22

Interrogatory No. 22 seeks all communications, oral
or written, between William Roach, Director of the Somerset
County Planning Board, or any member of the County Planning
Board, relating to the Township zoning or plaintiff's proposal

for its properties.

Defendants have responded to this request by p-?
ducing for ihspéétion and copying by plaintiff all its ?hf
records, pursuant to R.4:17-4(d). If plaintiff wants this
information, it can inspect the business records of defendants
to obtain it. Defendanﬁs should not be placed under the obli;

gation to search out the documents which plaintiff thinks it

task, and it should be made to perform it.

Ihterrogatory No. 32

.aterrogatory No. 32 calls for facts relating to

ﬁierrogatory was answered by separate letter
dated July 14, 1976 from Alfred A. Ferguson, Esqg. to Henry A.
Hill, Esg., a copy of which is attached hereto, and which was
not attached to the plaintiff's Motion. Interrogatory No. 32

has been answered.
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| attendance. Plaintiff is free, of course, to inspect the

11.

Interrogatory No.. 34

Interrogatory No. 34 seeks information on "all
meetings, conversations or communications (written or verbal)"
between or among the defendants between November 11, 1975 and
March 11, 1976, relating in any way to plaintiff's development
proposal.

Once again, plaintiff is attempting to cast upon
defendants an impossible task: to seek out, identify, list

and describe not only the many public meetings of the Township

Committee and the Township Planning Board, but also any

occasional or incidental discussion by any individual mem&éfsf
thereof;‘
As to the public meetings, many of these were

attended by the plaintiff with its own shorthand reporter in

Township files}”which are public documents and available to
it. |

As to occasional or incidental meetings between
individual members of the defendant Township Committee and

Plannir

g‘ﬂg&:a;ﬁﬁhe Interrogatory calls for irrelevant matter,

sinc incidental conversations cannot be relevant to any

issue in the law suit. It is axiomatic that the reasonable-

ness of the zoning ordinance is to be determined by its opera-
tive effect, and not the method by which it was adopted. i
Additionally, and most importantly, the Interroga- !

tory is broad, vague and harassing upon the defendants.

SR YR



Interrogatory No. 35

tInterfogatory No. 35 seeks "all communications to
defendanﬁs from Township residents which commented upon
plaintiff's prbposed development".

Plaintiff may inspect public files and read any
communications received from the public. Plaintiff may in-
spect the minutes of meetings to see what oral comments were
made. Plaintiff attended many public meetings with its own
shorthand reporter and should consult its own transcripts.

Interrogatory No. 38

Interrogatory No. 38 asks defendants to produce“f'

documents "in any way discussing or pertaining‘to any mat%ﬁgs;‘

relevant to this law suit, other than those already identified

in Answers to Interrogatories. Simply stated, the plaintiff

~is seeking to impose upon defendants the obligation to seek

out each and every document which may, under some legal
theory adoéted-by plaintiff, be relevant to this actibn.

It is not up to defendants to determine what docu-
ments may be relevant to plaintiff's theory of the case; this

laintiff, and it cannot shift the obligation

law suit to an adverse party. The Interro-

gatory is’ 7 vague, burdensome and harassing in the
extreme.
Insofar as the Interrogatory pertains to attorney-

client communications, defendants invoke the privilege.

12.



call “meetings, conversations, oral communications (written or
i verbal)" between or among defendants during the period of March

i 11, 1975 to the present, relating to plaintiff's proposed

at the County Planning Board Officés, was the‘Subjecf of an

- the meeting. Defendants should not be under the obligation to
" try and reconstruct verbatim what happened at that meeting,

j when a verbatim transcript, or notes, in fact already exist.

13.

Interrogatory No. 39 !

Interrogatory No. 39 wants detailed information on

development. This is similar to Interrogatory No. 34, dis-
cussed infra, and defendants make the same response.
It is burdensome and harassing, and cannot lead to

relevant material or facts.

Interrogatory No. 40 and No. 41

These Interrogatories seek the substance of a e
ing held by the Somersét County Planning Board, with feprfk
atives of various Somerset County municipalities.

The defendants in their Answer specified who attended
from the Township of Bernards.

This meeting, held on March 18, 1976, at 8:00 p.m.,

action instituted by the plaintiff and was the subject of the
ruling by Judge Leahy, which allowed the meeting to proceed,

condition that a Court reporter transcribed the pro-

£ that meeting to await a ruling as to whether the

meeﬁing[wﬁgﬁsnbgect to the Sunshine Statute.

Defendants have stated generally what occurred at
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If plaintiff wants a transcript, it should move before Judge
Leahy,'pt,beﬁgre;the Appellete Division, where the matter is

now pending.

E
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e CONCLUSION

For the foregoing reasons, the Cross-Motion of the
plaintiff for more specific and responsive answers to the

designated Interrogatories should be denied.

Respectfully submitted,

McCarter & English, Esgs.

Attorneys for Defendants,
The Township of Bernards,
The Township Committee and
The Township Planning Board

By: .A(/ pd

ALFRAD L. FERGUSON
A M er of the/Firm




July 14, 1976

- Re: Bernards Township ads.:.Allan Deane

Henry A. Hill, Jr., Esq.

Mason, Griffin & Pierson

201 Nassau Street ) .
Princeton, NJ 08540 . ' : : B

Dear Mr. Hill: i v
This letter will supplement the answers of
- defendant to plaintiff's First Set of Interrogatories.

Interrogatory Mo. 32 calls for information
relating to mobile homes and the zoning ordinance.

. No provision is made for mobile homes in the
ordinance. The New Jersey Housing Finance Agency has

never approved financing for a project wiith mobile homes,
and such housing is not believed to be eligible for other
types of subsidized housing development. Such housing does”
not comply with building codes at present time, although
various state authorities are working to change this.

The New Jarsey lousing Finance Agency has never
financed a project with mobile homes.

-Defendant knows of no subsidized housing which
i.corporates mobile homes.



Henry A. 1ill, Jr., ZEsq.
Pajge 2
July 14, 1976

Defendant believes that this may be due to unclear
status of mobile homes as real property subject to taxation
by the municipality or as personal property not subject to
taxation, For the same reason the status of mobile housing
as real estate capable of being mortgaged is unclear in the
State of New Jersey.

Very truly yours,

Alfred L. Ferguson
ALF:jc
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subject matter of the pending suit is dependent upon the
nature of the cause of action and of the relief sought, al-
though it is not limited to the issues raised by the plead-

ings. Gierman v. Toman, 77 N.J. Super. 18, 21 (Law Div. 1962).

Relevance in discovery matters is decided on a case-by-case

basis, in the sound discretion of the Court. Myers v. St.

E£§29i§_§9§géE§l, 91 N.J. Super. 377, 386 (App. Div. 1966).
The subject matter of this suit is whether Bernards
Township's Zoning Ordinance unreasonably restricts plaintiffs'

development of their lands and whether it is violative of the

mandates of So. Burlington County, N.A.A.C.P. v. Township of
Mt. Laurel, 67 N.J. 151 (1975). The relief sought is the
invalidation of the ordinance so as to permit plaintiffs greatef
density land development and a rezoning of the township.

The discovery now sought against defendants does
nqt reasonably relate to these issues. In large measure, the
information sought relates to events which occurred as long
as seven years prior to the adoptiqn of the present ordinance.
Much of it relates to issues not raised by plaintiffs' First
Amended Complaint.

Accordingly, it is irrelevant and is not reasonably
calculated to lead to the discovery of relevant evidence. De-
fendants' objections to these interrbgatories as irrelevant

properly should be sustained and plaintiff's motion to compel

more specific and responsive answers should be denied. See
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discussion of each interrogatory to which this motion is

directed, supra.

b. Discovery must not be oppressive or unduly burdensome.

In addition to the reguirement that discovery be
relevant to the subject matter of the pending action, New
Jersey courts have recognized that discovery may not be un-

duly burdensome. Gierman v. Toman, 77 N.J. Super. 18 (Law

Div. 1962). This is also the rule followed under the federal

rules of discovery. See, e.g., LaChemise LaCoste v. Alligator

Co., Inc., 60 F.R.D. 164, 171 (D. Del. 1973); Mort v. A/S D/S

Svendborg, D/S, AF 1912 A/S, 41 F.R.D. 225 (D. Pa. 1966);

Industrial Equipment & Supply Co. of Reading v. Minnesota

Mining & Manuf. Co., 20 F.R. Serv. 506 (D. Pa. 1954); Zenith

Radio Corp. v. Radio Corp. of America, 106 F. Supp. 561, 565

n.6 (D. Del. 1952), reconsideration denied, 109 F. Supp. 913

{(D. Del. 1953)., Cf. DaSilva v. Moore-McCormick Lines, Inc.,

47 F.R.D. 364 (D. Pa. 1969).

In Gierman v. Toman, 77 N.J. Super. 18 (Law

Div. 1962), the court :efused to enter an order compelling

the defendant to answer an interrogatory requesting the nature
of his assets in a malicious prosectuion suit where punitive
damages had been claimed. Although the court specifically
found that the information requested was relevant to the sub-
ject matter of the suit, it found that it was not essential to
the plaintiff and that answering it would be unduly burden-

some to the answering party. Id., 77 N.J. Super. at 24.



In so holding, the court stated, as follows:

"I do not believe it is essential to the
just determination ¢f plaintiff's case that
the detailed information scught should be
compelled. To subject defendant to such
extreme annoyance and the time and trouble
reqguired to list all possible assets and
liabilities in detail is harassment.

* * *

It is unthinkable that a court should
sanction such broad and unlimited search
and report of a defendant's personal
holdings on the mere basis of a demand
for punitive damages." 1d. at 24, 25.

As in Gierman v. Toman, so also here: the interro-

gatories which defendants have objected to are so all-encom- - .

passing as to subject them to undue burden, annoyance and
harassment. Even if they sought informaticn relevant to the
causes of action alleged by plaintiff, which is not conceded,
this~Court has discretion to rule them improper. Tc compel
~their answer, this Court would sanction a broad and unlimited
search of defendants' records and the records and memories

of previous administrators, individual committee members

and employees on the "mere basis of a demand" that Bernards

Township's ordinance be struck down as violative of Mt.

Eaurel. This would be the kind of "unbridled excursion

into matters not essential" which the Court in giermin-
v. Toman indicates should nct be permitted. _Id: at 24.

Federal courts have refused to compel discovery cn

similar grounds. 1In Zenith Radio Corp. v. Radio Corp. of

20
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America, 106 F. Supp. 561, 565 n.6 (D. Del. 1952), the Court
held that the federal rule on interrogatories does not sanc-
tion oppression by the propounding party. In Schotthofer v,

Hagstrom Const. Co., 23 F.R.D. 666, 668 (D. Ill. 1958), the

district court stated as follows:

"Voluminous interrogatories requiring written
answers involving minute factual details may
be unreasonable and impose an undue burden
upon the party to whom they are addressed. ...
The weight of the tendency to burden and op-
press is enhanced where the interrogatory
procedure follows use of the deposition pro-
cedure. . M

Objections to interrogatories were sustained where they were

so broad and all inclusive as to be burdensome to the answering

party. -Mort v. A/S D/S Svendborg, D/S AF 1912 A/S, 41 F.R.D.
225 (D. Pa. 1966). Where interrogatories reguire extensive and
unduly burdensome or oppressive investigations, research, com-

pilation and evalulation of data, they are improper. LaChemise

1973); Breeland v. Yale & Towne Mfg. Co., 26 F.R.D. 119 (E.D.

N.Y. 1960).

Other valid grounds for objections under the federal
rules include that the interrogatories are unnecessary, are
adequately covered by other interrogatories, would result in
undue labor and expense on»the answering party and because
answers, in effect, would require the answering party to pre-

pare his adversary's case. See 8 Wright & Miller, Federal

Practice and Procedure, §2174 (1970 ed.).




Defendants submit that each of these grounds are
present in the interrogatories now before this Court.
Moreover, plaintiff has already had the opportunity

to exhaustively examine the files of defendants as well as

the minutes of the defendants, Township Committee and Planning

Board. In propounding these interrogatories, plaintiff seeks
either to subject defendants to further exhaustive searches
of its records to discover what plaintiff has been unable to
find itself or to reguire defendants to compile data and
records already made available to plaintiff. Defendants
should not be put to such futile searches or prepare plain-
tiff's own case for it. See Point Three, below.

Answers to these interrogatories would result in
extensive investigation, compilation and comparison of data.
Compelling answers would put defendants to great labor and
expense in preparing proper answers covering years long prior
to the adoption of the present ordinance and covering lands |
far different ffom those concernedrin the pending action.
Even if this Court holds such interrogatories to be relevant,
their relevance is slight.

On balance, the burden on defendants far outweighs
plaintiff's needs. Accordingly, defendants' objections to
these interrogatories should be sustained and plaintiff's
motion to compel more specific and responsive answers should
be denied. See discussion of each interrdgatory to which

this motion is directed, supra.
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matters.
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POINT TWO

DEFENDANTS' OBJECTIONS TO CERTAIN IN-
TERROGATORIES SHOULD BE SUSTAINED TO

THE EXTENT THAT THESE INTERROGATORIES

SEEK TO ELICIT PRIVILEDGED ATTORNEY-CLIENT
COMMUNICATIONS OR WORK PRODUCT.

Generally, New Jersey discovery rules are very

However, they are strictly limited to non-privileged

Rule 4:10-2(a) provides, in part, as follows:

"In general. Parties may obtain discovery
regarding any matter, not privileged, which
is relevant to the subject matter involved
in the pending action .

!
The privileges to which this Rule refers are those set forth - w
‘ 1

in the New Jersey Rules of Evidence. McNeff v. Jos. L.

Muscarelle, Inc., 88 N.J. Super. 124 (Law Div. 1965).

Rule 26 recognizes the attorney-client privilege,

and provides as follows:

"{Clommunications between lawyer and his
client in the course of that relationship and
in professional confidence, are privileged,
and a client has a privilege (a) to refuse
to disclose any such communication, and (b)
to prevent his lawyer from disclosing it,
and (¢) to prevent any other witness from
disclosing such communication if it came to
the knowledge of such witness (i) in the
course of its transmittal between the client
and the lawyer, or (ii) in a manner not rea-
sonably anticipated, or (iii) as a result of
a breach of the lawyer-client relationship,
or (iv) in the course of recognized confi-
dential or privileged communication between
the client and such witness. The privilege
shall be claimed by the lawyer unless other-
wise instructed by the client. !



To ﬁhe éxtent that interrogatories seek to elicit
privileged attorney-client communications or work product,
defendants' objection should be sustained. There is no doubt
that the matters into which certain of these interrogatories
inguire are privileged attorney-client communications. They
seek to elicit whether legal advice was furnished and, if so,
what was the nature of such advice. They seek information
on matters which are essentially legal argument, the response
to which would be, in effect, in the nature of a legal copinion.
See e.g., Interrogatory 36(a) and 36(a)(i) through 36(z2)(iv).

Indeed, the Rules of Evidence definés a "cliéﬁt"
aé one who "consults a lawyer. . . for the purpose of retaining:
the lawyer or securing legal service or advice from him in
his professional capacity. . . ." N. J. Rules of Evidence,
26{(3). In addition, they seek documents which record the priv-
ileged'éomhunications.

Accordingly, defendants' objection to interroga-
tories seeking privileged information and work product should
be sustained and plaintiff's motion to compel more specific
and responsive answers should be denied. See discussion of

each interrogatory tec which this motion is directed, supra.
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POINT THREE
PLAINTIFF'S USE OF INTERROGATORIES
WHERE THE INFORMATION SOUGHT HAS BEEN
PROVIDED OR IS MORE READILY OBTAINED
THROUGH OTHER DISCOVERY TECHNIQUES
AMOUNTS TO HARASSMENT.

It is clear that, theoretically, the various dis-
covery devices may be used in combination and in any order.
However, under the circumstances of a particular case, the
use of one type of discovery device where another is

significantly more appropriate, constitutes harassment and

will not be permitted. Boyden v. Troken, 60 F.R.D. 625

(N.D. Il1l. 1973); Spector Freight Systems v. Home Indemnity

Co., 58 F.R.D. 162 (N.D. I11. 1973); Coca Cola v. Dixi-Cola

Lab., 30 F.Supp. 275 (D. Md. 1939); United States v. General

Motors Corp., 2 F.R.D. 528 (N.D. T11l. 1942); Checker Cab'Mfg.

et e e . et e e et i et

Corp. v. Chgcker Taxi Co., et al., 2 F.R.D. 547 (D. Mass.

1942); Brightwater Paper Co. v. Monadnock Paper Mills, 2

F.R.D. 547 (D. Mass. 1942); Knox v. Alter, 2 F.R.D. 337

(W.D. Pa. 1942); Hartford-Empire Co. v. Glenshaw Glass Co.,

4 F.R.D. 211 (W.D. Pa. 1943). See also Triangle Mfg. Co.

v. Paramount Bay Mfg. Co., 35 F.R.D. 540 (E.D. N.Y. 1964):

"Although 'inconvenience and burden are
always the lot of a party to whom inter-
rogatories are propounded,' [case citedl]l,
there must necessarily be limits beyond
which a party should not be reguired to

go; this is particularly true when, as in
the instant case, there exists a reasonable
alternative to the discovery method employed

by the inquiring party." (emphasis added)




26.

The information sought, to the degree it is at all
relevant, borders on the trivial. It is therefore the type
of information for which the rules provide an alternative
method of discovery.

Further, the information available to defendants
can exist only in the pages of its records and minutes and
in the minds of its present and former officers and employees.
Plaintiff is attempting to cast upon defendants the impossible
task: to seek, identify, list, compile, compute and describe
numercus public meetings and data available in public records,
as well as reconstructing the memories of various individuals
regarding distant or irrelevant events.

Plaintiff has already been given the opportunity
to inspect defendants' files. Documents produced by defend-
ants may provide plaintiff with the basis for the data it
seeks.

If plaintiff has focund such searches and documents
to be insufficient, let plaintiff search the memories of de-
fendants former officers and employees. Plaintiff will then
be assured that it knows all that there is tc know, and both
the defendant and the Court will be spared endless inter-
rogatories.

It is not defendants' duty to decide what documents
may be relevant to plaintiff's theory of the case. ©Nor can

plaintiff shift to defendants the burden of preparing com-
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putations and compilations which it deems necessary to the
preparation of its lawsuit, especially where the information
sought is egually available. Rule 4:17-4(d) provides to the
contrary. Plaintiff's insistence on the use of interrogatories,
thus, constitutes harassment.

This manner of proceeding has the added advantage
that its costs, unlike discovery through interrogatories, are
approximately the same for both parties. It is therefore
less likely to be abused.

See discussion of each interrcgatory to which

this moticn is directed, supra.



CONCLUSION

For the foregoing reasons, plaintiffs' Motion for
more specific and responsive answers to the designated inter-

rogatories should be denied.
Respectfully submitted,

RICHARD J. McMANUS and
McCARTER & ENGLISH,
Attorneys for Defendants,
Township of Bernards,
Township Committee and Town-
ship Planning Board

By: X
Nicholas Conover English
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matter of this action.

(6)

This interrogatory is improper and is objected to
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Ans.

3 . (a) Descsibe all m=siinys or conversatioas
held by mexgberss of ths Township Committe2 of the Township of
Barnards and the Planning Zoard of the Townshlp of Bernarsds
prior to Januvaxry 3, 1989, raegarding the prososal referred to
in Anthony P. Curran’s lateer of Januazvy 3, 1289, to Julcge
Meredith. Without limitatzion of the £ going, spacilfy:

(1} the names and presant addresses
of all members of the Bernards Township Committee and
Bernards Township Planning Board on January 3, 1389;

(1i) the time, place and persons pre-
sent at each such mesting;

(iii) the genaral substance of whzat each
person sald at each such meeting:

(iv) the conclusions or instructions
which rasulted; and

(v) 1if a vote was held to auchoriza
Anthony P. Curran to request a postponament and to repro-
sent that the Township Committee and Planning Board ccn-
sidered the proposal or devalopment of the tract was at-
tractive, state the names of all persons who voted in favor
of such proposal, and tha namas of all varsons who opposed

e
it.

(b) State the names and addrasses of, and
otherwise identify, all p=arsons having knowledge of the facts
set forth in thes answer to Interrogatory No. 3(a) above,
together with the general substance of their knowledge.

3. This interrogatory is improper and is objected to
as burdensome and harassing and not relevant to the subject
matter of this action.
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5. {a) Set forth all fac support, rebut
or pertain in any way to th2 validity razoning of the
138-acre site bounded by llorth Maple Avenus, Routa 287, the
Passaic River, Osbornz Pond and Madisonville Road, in
Barnards Township, in May, 1970, to office-labora:zorv use.
Without limitation of the foregoing, spacify:

the zoning purpose Or purposeas as
which said rezoning was intende

(1}
permitted in N.J.S.A. 40:55,
to promote; ’
(ii) the manner in which the rezoning

followad the objectives of the Township's Master Plan;

(iii) all expert or technical reports,
studies, findings or data of anv kind which supported the
rezoning ©f this land from 3-acre residential Zoning to
olfiflce-laboratory use; and

(iv\ all facts which support ths dis-
tinction b=twean the trzatmant and rezoning of this proparty
in February, 1967, from l-acre to 3-acre residential zoning
and the rezoning of this same property in May, 1970 from
3-acre residential to office-laboratory use. o '

5. This interrogatory is improper and 1s object
as burdensome and harassing and not relavant to the subject
matter of this action.

(10}



5 Stcats rhiz namas and addrasses of, and
otherwis= 1 tify, all porsons having knowledgs of tas facss
: set forth in the answar to Interrogatorsy No. 5(a) abowve, to-
. gather with the genaral sudbstance of their knowledge. With-
i out limitation of the foragoing, identifv each parson or
i persons who:

(i) first proposed the rezoning of
this property from l-acre residential to 3-acre residential;
: (ii) first proposed the subsequent
i rezoning of the same property from 3-acre residential to

| office-laboratory use; and

i (iii) communicatsd with Defendants in
i;sup;o:: of or in oppositioan to eithar razoning. .

g () In accordancsa with Pulz £:17-4(z2), idan-~
4 tify and attach a copy of all documants relevant to the facts
i« set forth in the answer to Interrogatory Nos. 5(a) and S({(b)

i above.

. 1 *
.Ans. K 5. This interrcgatory is imosroper aad is objected
as burdenscm2 and harassing and not relevant to the subject

matter of this action.

(11)
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(h) In accordancs with Rule £:17-4{z), Li=20-
ch a copy ¢f all CGocumsnts relevant to thsa
th in the answer to Intearrogatory ¥No. 8(a) above.

(a)

Defendants do not have any specific documents
to Mavor O'Neill's letter of Junz 7,

have not ssarchad the minutes 0of the Township
and Planning Board in detail, since such minutes have
availabls and copies tharsof aizl to
2fanfan=s halieva Zharsz =
atwazan mambars o 2 Tawnshin
ozners with res £ £ housin

(15}
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13. (a) Sat forth all facts which supopovh, rebux
r pertain in any wav to the validity of Ocdinance do. 293,
dopted in Ssptembar, 1372, which Ordinance revissd ths fee
chedule for building permits in Bernards Township. Without
imitaticon of the foragoing, specity whether th2 purposs of
rdinance Wo. 293 was to permit A.T.&T. to purchass a bulld-
ng permit to construct the Basking Ridge facility at a
avings of more than $150,000.

13. (a) This interrogatory is improper and is

i objected to as burdensome and harassing and not relevant to

the subject matter of this action. Defendant is under no

il obligation to support, rabut or set forth the facts pertaining
to validity of Ordinance No. 292, since same is not chalillenged

)

in this action.

(21)



AnS.

nolic
Mo. 2 £
Tax or Tank
in Or. i elel
secskin wds Townsnli
limita 1fy:
(1) 21l facts
suepert Defendants' contsntlon that
vay large fzes and new non-rzszident
cay lower feszs;
(1ii) and icdentify ths s

i expert or technical reports, studies, findin

ﬁ any kind which would tend to support Defenda

/! in the treatment of housing develcpars and ¢

! ratables.

1

i

[

L 13. (b) oOxd c2 293 revizasd t
schedula. Ordinanca 3¢ nvolves the reqgui:
mantal imnact report as part of the site pl

.+ residential and industrial usses. Ordinance

' Ordinance, and, as a part thereof,

|| statement and site vlan approval procedures.

. Interrogatory No. 13(b) seesks a compariscn of
items which are not comparable.

I

-
[ W
{
{
i
1

nd to
nars gshould
3 should
urce of all
s or dakta of
ts' distinction
amercial tax

involves a fee schadule

» zotn

is the P2RN
for
submitting &n application, which includzs environmental impact

Accordingly, the

i fees required by said three ordinances are not comparable ard

information anout



1a. (2) Iden=ify all documarits in the ooss
Q0 Dofantants ov In no U3 I2TTiog D BhT PBarmards T
Palice Dooarsmant ralatfinag o tho razticatinn condu
the Bacnards Townzbls Police Deoarcoznt in 1973 snd thz
Somerset Countv Prozeacutzsr's Offics reyarding tha Ccharass
hearé by tha Sorecsat Courzy Grand Jurv that Sernazcds Town-
ship officials, who were A_T.3T. erplovess 0T whao ware 3pousas
of A.T.&T. emnlovees, raduced the building Efess recuired to b
caid bv A.T.&T. by apnroximately §176,000. Without limitation
of the foregoing, specifvy:
(1) the parsons nared in the charges;
(ii) and dnntlfv all statements taken
by Bernards Township Police Chief Harcy . Allen or membhsars
of his department in conraction with this investigation;
(11 ) and identlilfy the general suastance of

what each person
QO agnesar bHafore
what each witnss

14.
sion relating

(a)
to

tion, if

i
-any,

in

said;
(lV) and identify the persons subpoenazed
the Grand Jury and, if known to Defandants,
s said.
Defendants have no documents in their posses-
Barnards Township Police Department Investiga-
1973, or any investigation by Somerset County

Defendants hava no

knowledge of persons

Prosecutor's office.
subgoenaed before the Grand Jury.
transcripts of Grand Jury procaed

Bernards Township Polic
statements taken from variocus per
which statements were turned ova

Dafendants have
ings.

e Departmant
sons in 1973

no notes or

does hava copies of
in its files,

to Somerset

County Prosecutor's

office.

Said statements are privilegad.

: The information aougnt by Interrocatory No. 14 is
lrrelevant to this action.
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21, State the total pumber of acres in Barnards
Township which Defendants contend constitutes aquifer
ocut crops and swamps essential to water resources, and
identify the sourcz of all data which supperts, rebuts or
pertains in any way to Defendants' contenticns in the answer
to this Interrogatory.

: 21. This interrogatory is improper and is
objected to as burdensome and harassing. and not relevant
to the subject matter of this action. 'In any event, Sece

Natural Resource Inventory, Bernards Townshio (November

+1975), and supporting meps and data referred to therein.

it Data to answer this interrogatory is egqually available

i to plaintiff as to defendant, and defendant is under no

[ =

T =
¢ duty to make compzutations forxr banefit of plal

U eN

(32)
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. {a) State the ¢ n.ethar 0f acres in
D—,v-—-‘ju--,a I N I RPN e = N ~a e~ S P S R e
PR gt PRUDRAYEE O A RSN ORI SRR AT [ I R e D CONETnITATRE .
snvizonmentally critical langs 2, Lf whazn nutoEl o is
greater shan the torkal nuvhar of a2gr=sz coct2ingd in Dafan-
cdankts' answar to the pracadiny Interroastory, id=2nitify all
cac2aaries of land = irecluodasd n Dafoarfanc-s! e3lcalasasiAans
caczdirias gL Land noc 1nciudaa 10 LDecaniantsd Calldianlaons
in the anszswar o0 kthe pdrecadinag Intarrozatocy wolch Teilian-
dants con:tend constituhe snvirconrentally critical lzands net
sulktable for housing, ‘ving t£he 1o inn 2f 211 such land,
toa natuce and 2nVioon cal ChacacoerlzIilos of 2lLosuch
1T and and a i sl SAanrecs = 11 Aoriiman~~g wyhich
land, and id= ntifying SCUrCz or allil CoCcumanis WHRlgh
- ! 3 3 - f+3 g e~
supports, reobuts or pe ins in any way to Dafendants
i : <, . - A
classification of such nds as environmentally crizical
~ 1,
and unsuitabls for hou g.

(b) In accordance w1+h Rulea 4:17
identify and attach a copy of all documents relavaﬂt to
the facts set forth in the answer to this Inter

25. {a) See answer to Interrogai 21 2nd docums
cited and relisd on in Watural 2=s32urcs = rv. Interroga
25 cannot be answared since (1) all land is to soms extent
environmentally critical. (2) The suitability of land for -
housing depends on many factors, including but not limited to
type and density of the housing as wall as environmental f

peculiar to the land.
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Ans.

27 ) oTal namzer of T3 Lt BoUnaods
Townsiig which D contend constitutes the n=t vacant
acreage in Bernards Township sulitanls for housing. IE this
numpar i1s lowa2r than the nurdber wialch would bes derivad by
subtracting from the to:zz2l wvacant acrszaga of Barnards Town-—
ship the acreages classifisd as short-term flood plains,
a2yl fey out crons and SWATDS oss=ntlal o wWaier rasourcas,
grades of 20% or steeper, progposad parx land, wvacant lands
reasonably zoned for industry and comm=rce, and all fawm
land in present use, explain fu ly and in detail how this
nurmber was derived, giving all calculations, Deafendants?
reasoning with respect to the exclusion from the total va-

cant acreage in Bernards Tow nshlp of any additional cate-
gories of lands and identifying the source of all data or
documents which support the exclusion of said additional
categories of lands from the total vacant acreags of Ber-
nards Towns“_o in order to calculate the net vapanL acreagsa
suitable for housing.

27. This interrogatory 1is lmnroper and is
objected to as burdensomz and harassing and not relevant
to the subject matter of this action. Defendant does not
understand the words "suitable for housing” as used by
plainciff in Interrogatory No. 27. Defendants have mada
no calculations so as to glv= a figure of net vacant
acreage, as plaintiff makes its calculations as proposs=d
in Interrogatory No. 27.

Charles Agle, Township Planner, whose depo-

sition has been taken in this action, has made estlnatlon
of the number of acres available For various uses.

(38)



A 330 (2) tate Defendants' cohtentiohs with
i regard the maximum gra2ds on whnich housing devalopment
i can res sibly take vlace within Bernards Township. I thse
grads p entage 1is less than 203, idantify the sourcs ofF
. all Joc ncs and s=2t Ioztn th2 facts wiaich suppori, raul
! or pert in any way to D2fendants' contentions in this
| regard.

5 (b) In accordance with Rule 4:17-4(a),
;. identify and attach a copy of all documents relevant to the
i factg set forth in the answer to this Interrogatory.

; 33. (a) Interrogatory is improper and vague;
nword “"responsibly" is not definad. Defendants contend that
. high or m=dium density land use housing can be constructed
feconom1callv'withoat an excessive cost for site improvemants
i on land with slopes no greater than 10 pesrcent. Housing can’
i be constructed on la nds with slopes up to 15 percent at an
; increased economic cost. The marginal cost for construction
i of such housing on lands with slopea'of 15 to 20 percent is
so great as to all but preclude anything but the mos:t expan-—

sive and highest density housing.

(42)




36. {(a) Describe all investigaticns, conferences
or maetings conducted by Dafendants, individual membecrs of
Defaendant public bodies, or Defendants' consultants, agants
Cr AaDhovrnays Lo a3Iartala wh2thi2r oY not The housing, whleh
would be permitted asz a special excaption undar Ordinancs
No. 385 (which was introduced on first reading bv th=2 Town-
sHlp Committee of the Township of Bernards cn 5/4/76), might
be eligible for subsidies under any program of the Depart-

=
ment of Housing and Urban Development, the Farmers Homa

: Administration, the New Jersey Housing Finance Agency, the

New Jersey Mortgage Finance Agency, or the Housing Demon-
stration Grant Program of the State of New Jersey. Without

i limitation of the foregoing, specify:

356. This interrogatory is impropar and is
objected to as burdensome and harassing and not relevant
to the subject matter of this action. Defendants addition-
ally invoke attorney-client privilege with respect to par-
ticipation by attorneys, if any. Township files are open
for inspection. ’

(46)
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36. (a) (1) ‘he pDerson Or persons

10 conductad
i such investigation and any person or persons employed by the
Federal Governmant or the Statz of New Jersey in administering
i such program who was consultad, and the time and placs whan

4 such discussions or conversations were held;

(1ii) and state whether or not any of
Defendants' emplovees, agents, or attorneys have reviewed
the regulations and guidalines of the Department of Housing
and Urban Development or any of its programs, the regulations
of the Farmers Home Administration or the regulations of
the New Jersey Housing Finance Agency, the New Jersay Mortgage
Finance Agency or thz Housing Desmonstration Grant Progran,
in order to ascertain whether the provisions containad in
Ordinance No. 385 are compatible with such regulations;

- 36. {a) (i) Various Town:hlo officials conFeLrad
wvth reoresentaulves of various S*ate and Federal governmental
agencies from time to time.

(ii) Yes.

(47)



36. (&) (111) and state whetnz2ry or not Defendar
allage that housing built in conformance with Ordinance Yo
385 would be eligible, under Faderal or State guldelines and
regulations, for anvy subsidy £from tha Dapartmant of Housing
and Urban Developmant, the Farm=2rs Hom2 Administration, the
New Jesrsey Housing Finance Ageacy, the New Jersey Mortgags
Finance Agancy, oxr the New Jarsey Housing Demonstration

rant Program and, if thes answer to this gusstion is in the
affirmative, state which programs Defendants allege might,
under current regu1atlons and guidelines, subsidize housing

built in conformance with Ordinance No. 385;

(iv) if Defendants contend that there
are subsidy programs available for the construction of low
and moderate income housing in Bernards Township not enum-
erated above, [spacify] all such programs and state wnether
or not, as to eacn such vrogram, Defendants contend that it
would ba availahl=a undzsr its cur 3, gu*QQllnaa and
ragulations for subsidizing hou in conforman ce

with Ordinance No. 385.
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36. (a) (iii) D=2fendants have made no such
allegablons although deifendants believe that housing built
in conformance with Ordinance 3835 would qualify for various
State and Federal housing subsidies, including, without
limitation, Department of Health and Urban Development

i Section 8, 42 U.S.C. §1437f, Section 202 and Section 235

subsidies, Farmers Home Administration subsidies pursuant to
Section 515 and subsidies and guarantees of the New Jersey
Housing Finance Agency and other agencies oF the S;ate of
New Jersey :

36. (a} (iv) Defendants have made no such
contention and further object to this interrogatory as
burdenscme, harassing and not relevant to the subject
matter of the pending action and on the ground that this
interrogatory is improper.

(43)
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MoCARTER & BLGLISH
550 Broad Street
Hewark, #J §7102
(201} 622-4444
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THLE ALLAB-DREANE CORPORATION, a :
Delawares corporation, qualified
to do businesgs in the State of :
New Jerssay,
Plaintifs
THE TOWHSHEIP OF BERNARDS, et al.
Defendants
TO: FMASOH, GRIFFPIN & PIURSCH
Attorneys for Plaintiff
201 Massau Street
Princeton. @J 98540
SIRS:

PLEASE TAKE #HOTICE that wur
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Produce, a copy of which is attached
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MASON, GRIFFIN & PIERSON

| 201 NASSAU STREET

PRINCETON. N. J. 08540
{609) 921-6%43
ATTORNEYS For Plaintiff

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-SOMERSz® COUNTY
DOCKET NO. L-25645-75 P.W.

THE ALLAN-DEANE CORPORATION, a
Delaware .corporation; qualified
to do business in the State of
New Jersey,

Civil Action
Plaintiff,

vs. REQUEST TO PRODUCE

THE TOWNSHIP OF BERNARDS, et al.,

L N N N N N

Defendants.

TO: McCARTER & ENGLISH, ESQS.,
550 Broad Street
Newark, New Jersey 07102
SIRS:
PLEASE TAKE NOTICE that on Monday, May 31, 1976,
Plaintiff demands that Defendants produce, pursuant to
R. 4:14-2(d) and R. 4:18-1, the following documents and

things at the offices of Mason, Griffin & Pierson, 201

Nassau Street, Princeton, New Jersey:

EXHIBIT A



DEFINITIONS

As used in this Request to Produce, the following
terms will have the meanings set forth below:

A. DOCUMENT - means all documents as defined in
Rule 4:18-1 of the New Jefsey Rules of Civil Procedure, all
writings of any nature whatsoever and all non-identical
copies of different versions of the same do;ument (e.g.
copies of a printed document with different handwritten
notations), in your possession, custody or control or to
which you have or 5ave had access, regardless of location,
and includes but is not limited to, agenda, agreements,
analyses, announcements, articles, assignments, bills,
books, books of éccount, brochures, bulletins, calendar and
diary entries, charts, checks, communications, computer

output or input, contracts, correspondence, data sheets,

drawings, handwritten notes, inserts, instructions, invoices,

indexes, labels, magazines, magnetic tapes, manuals, maps,
memoranda of agreements, mechanical reproductions, memoranda,
minutes, motion picture film, notebooks, notes, notices,

orders, packages, pamphlets, papers, periodicals, pictures,

price lists, receipts, recordings, records, reports, samples,

schedules, statements, statistical or informational accumula-

tions, studies, summaries, tabulations, tape recordings,
telegrams, teletypes, video tapes, vouchers, working papers,

or any other written, recorded, transcribed, taped or

(2)



photographic matter, however produced or repﬁoduced. :

B. ' AND and OR ~ as used herein are both con-
junctive and disjunctive.

C. DEFENDANTS - means The Township of Bernards,
in the County of Somerset, the Township Committee of the
Township of Bernards, and the Planning Board of the Town-
ship of Bernards or any of their respective servants, agents,
consultants or employees, including the respective attorneys.

D. Each Request to Produce listed shall include
any supplemental information, knowledge or data responsive
to these Requests which is later generated, obtained or

discovered by Défendants or any of them.

REQUESTS TO PRODUCE

1. Any and all reports or documents prepared by
or received by Defendants with respect to all proposals con-
siaeréd by Defendants since 1967 regarding any rezoning to
permit multi-family housing in Bernards Township, including
any doéument concerning Defendants' obligation, duty or lack
thereof to provide for low or moderate income housing.

2. Any and all reports or documents prepared by
or received by Defendants concerning employment projections
for Bernards Township, the Bernards Township housing region
and the housing needs of persons employed within Bernards

Township or the Bernards Township housing region.

(3)
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3. Any and all reports or documents prepared by
or received by Defendants concerning any methodology used
to compute a municipality's fair share of the regional hous-

ing need, including any report, study or document commenting

on the housing allocation technique used by Carl Lindbloom

to compute Bernards Township's fair share allocation.

4. Any and all reports or documents prepared by
or received by Defendants with respect to the rezoning of
a tract of land, which tract of land includes the present
A.T.&T. facility, in February, 1967 from l-acre residential

to 3-acre residentil, including all reports and documents

relied on to support the validity of that zoning change.

5. Ahy and all reports or documents prepared by
or received by Defendants with respect to the rezoning of
that same tract of land, formerly kno&n as the Easling
Tract, upon which is now situated the A.T.&T. facility,
from 3-acre residential to office-laboratory (OL-1l), in-
cluding all reports and documents relied on to support the
validity of that zoning change.

6. Any and all reports or documents prepared by
or received by Defendants concerning or commenting upon
Allen-Deane's proposals to develop its lands in Bernards
Township, including any document prepared or received since

the institution of this suit.

7. Any and all reports or documents prepared by
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or received by Defendants which support, rebut or pertain in
any way to the validity of the PRN-6 and PRN-8 Zones in
Bernards Township, including any document relating to, con-—
cerning or commenting upon the estimated effect of the
various PRN Zone provisions on housing costs.

8. Any and all reports or documents received by
Defendants in 1964 or 1965 from the New York planning and
consulting firm of Brown and Anthony, relating to or coﬁ~
erning the appropriate zoning of Plaintiff's lands, the
lands preseﬁtly cccupied by A.T.&T. or the appropriate
zoning along the Route #287 and #78 corridors.

9. All documents and reports received by De-
fendanﬁs relating to, concerning or commenting upon any
proposal or long-range plan to sewer or to Keep unsewered
Plaintiff's property or the northwestern_portions of
Bernards Towﬁship, or relating to, concerning or commenting
upoh the suitability for septic systems or package plants
of Piaintiff's property or the northwestern portion of |
Bernards Township.

10. All documents and reports fecéived by De-
fendants relating to, concerning or commenting upon any
proposal or long-range plan to improve the road systems in
the northwestern portion of Bernards Township, including
any traffic survey or study conducted in that portion of the

Township.
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11. All documents received by Defendants relating

to water and. water gqguality and the effect, if any, upon the

same by Plaintiff's development plans, the development of
the A.T.&T. property and the development of the Pingrey
School.

12. All doéuments prepared by or received by
Defendants concerning the residential patterns, housing.
needs or residences of A.T.&T. employees.

13. All documents prepared by or received by
Defendants concerning the incomes of A.T.&T. employees, or

of the employees of any employer located within Bernards

‘“Township. =

14. All documents prepared by or received by
Defendants concerning any plan to provide public transgorta-

tion for A.T.&T. employees or for any persons employed

‘within Bernards Township but residing outside of the Township.

MASON, GRIFFIN & PIERSON
Attcrneys for Plaintiff

By:

Hgn;y i//Hlll N /C;/f

Dated: April 29, 1976 7
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