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THE COURT: I yould appraciate your
taking as much time as you need. I have had a
chance over the weekend to review and am now
refrashed on the various documents submittad; but,
quite frankly, there is enough here that is unique
that I would not resent at all hearing you repeat
things that you have in your pleadings, et cetera.
I would not be offended., I may have to hear soms
of this four.or five times baefore it sinks in.

I baelieve it is your motion, so I will
hear you first.

MR. ENGLISH: Yes, it is.

Your Honor, this is a motion to dismiss
the Complaint, and let me make it clear that thare
are sevsral purposes, I think, to be served by the
motion.

The primary purpose is to try to simplify
an obviously complex litigation in a way that
would enable the Court and counsel to handle it
expaditiousaly.

The second purpose is to eliminate the
Mt. Laurel issues, which I submit cannot and
should not be properly raised by this particular
plaintiff. |

The real difficulty that I have in
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approaching the £first aépect of the motion is that
ymmhx

we no longer have the commoa law forums of action
or the common law pleading, and whatever may have
been the drawbacks to that system, at least it
had the mer it of requiring the pleadings to be
Cclear and by various counts devoted to only onae
aspect, one complete aspect of the total
controversy.

Now, we are supposed to ba modern and
forward-looking and liberal and all that kind of
thing, and it seems almost anything goes in the
pleading; however, I think that the Court has the
power to deal with this situation. The controlling

rule 1l:1-2 provides that in construing the rules

of procedure the Court's purpose is to securas

‘& just determination and simplicity in procedure,

and that is what I am advocating, fairness in
administration and the elimination of unjustifiable
expensa and delay.

I would also remind the Court of the
statement by Mr. Justice Jacobs in the Crescent
Park case, which is quoted in our main briaf,
which I think gives the Court a power of
flexibility to deal with these problems, and

with your Honor's permission I would like to
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raead or extensively paraphrase that quotation.

The Court says: “We have appropriataly
confina& litigation to those situations where
the litigant's concern with the subject matter
evidanced a sufficient stake and real adverseness.
In the overall we have given due weight to the
interests of individual justice, along with the
public interest, always bearing in mind that
throughout our lﬁw we have been sweepingly
rejecting procedural frustrationa in favor of
‘just and expeditious determinations on the
ultimate merits'“

Now; if the Court plsass, the ultimaﬁe
merits, I think, involve the.propriety of the
zoning of the plaintiff's land, and whatever may
be my view of the merits, I certainly concade
that that is a lagitimate kind of an issue for
the plaintiff to raise and to be here in court.
I submit, however, that the Complaint goes far
beyond that issue and dragé in a lot of mattars
often in the prayer for relief which I submit
are improper, beyohd the power o©f the Court
and certainly not appropriate matters, not
appropriata actions for this Court to taks.

Moreover, in reading the Complaint, it is
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difficult to, at least I found it difficult, to
separate what I call the Mt. Laurel issues, and
I assume your Honor understands what I mean by
that, from the issue of the propriety of the
zoning of the plaintiff's land.

Now, if this case is to be disposed of
expeditiously and on the real merits of it, I
submit that the Court ocught to limit itself to
the propriaty of the zoning of the plaintiff's
land and nqt permit the Mt, Laurel issues to be
raised in this case. This plaintiff is a
dévalopex. 'We do not have a situatioh.ﬁhere;an
individual who desires housing in Bernards
Township is before the Court to say, "I would like

to live in Bernards Township, but I am deprived

‘'of the oppertunity to do so baecause of the zoning

ordinance.” That is not this case. Your Honor
can take judicial notice of the.fact that the
plaintiff is simply a creature of Johns Manville
Corporation., Plaintiff was incorporated in 1969
after Johns Manville had decided to‘buy this
property, and the plaintiff was created as a
vehicle for holding title. Money camaea from
Johns Manville. Its motive was simply that of

an investment and to make a profit., Johns
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Manville knew at the time that this property

in Bernards Tocwnship was zoned for three acrse
residential use, single-family hcuses, and the
zoniﬁg today is no differant than it was then.
I think it's a reasonable inference to say that
thns Manville bought this land for the express
purpose of busting the zoning and enforcing

its desires upon the municipality.

I think that history has some bearing
upon the standing of Allan Deane to raise the
Mt. Laurelvissues. It is also a fact known to
the Court that none of the proposals that Allan
Deane has made for the development of its
property in either Bedminstar or Bernards Township
has ever compliad with the zoning ordinances that
existed at the time.

Now, the courts are now, énd the
Borough parhaps even more confused by the way in
which the whole Mt. Laurel problems are to be
handled; but, we have at the present tima the
defendant township under a Court Order to bring
its zoning ordinance into compliance with Mt,
Laurel by June 18, It is a matter of public
knowledga, and I think I can speak for the Court

that an ordinance designed to accomplish that
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was intrcduced last wesk, and I think there is
every reason to expect that it will be adopted
in accordance with the Court's directions, so
that the issue of whether Bernards Township is
being willfully exclusionary and so on is not,
in fact, an issue anymorae.

I think that we can assume that Bernards
will have complied to the best of its ability
with the requiraments of Mt. Laurel within the
next few wseeks.

I think this Court must be awara, as
many members of the Bar arae aware, that since
thé Mt. Laurel decision came down it is a commen
practice for a developer, and I will not give
furthaf characterization, for a developer to
utilize the Mt. Laurel decision as a weapon to
bother the municipality. The developer's
interest, as Judge Lana pointed out in the
Opinion we annexed to our reply brief, tha
developer's only real interest is the zoning
of his property, and here these very complex,
difficult Mt. Laurel issues get in the case,
and when you are all through it may have no
bearing at all upon the actual zoning of the

plaintiff'’s proparty becausae there may ba a
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great many environmental reasons, planning reasons,
other reascné why the plaintiff's tract is not the
appropriate place on which to locate the kind
of housing that would be needad to comply with
the Mt. Laurel decision, with the result that the
courts are being put to the necessity of trying
axtensive, time consuming, complicated iasues
which have no real effect upon the ultimatae rights
or interests of the plaintiff,

I submit that while the publiec poelicy of

Q, Cacas

free action to the Court is important, most
important, I think the necessity of maintaining
our judicial administration intact to try to help

it from collapsing under the weight of what is

left upon it, the Court in the exercise of its

. discretion and in accordance with Rule l:1-2 and

thé principles enunciated by Justice Jacobs in
the Crescent Park case which are referred to,
has the right and the power to rule that in
this case tha Allan Deane Corporation does not
have standing to raisa Mt. Laurel issues. I
submit that if the Court agrees with that positicn,
the appropriate way to deal with it is to dismiss

the Complaint,

Furthermore, I think the Complaint should
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be digmissed for failure to join the Somersat
County Planning Board as a party.

Now, one way to cure that would be to,
if the plaintiffs saw fit, to amsend and eliminate
its indirect attack on the validity of the
Somersat County Master Plan; but, it seems to
me as I read the Complaint, that if they intand
to attack the Somerset County Master Plan as a
valid and reasohable plan, then thé County
Planning Board should be in court to give the
Court the‘benafit of its views, and that tha
Board's Plans should not ba stricken out by the
Court in a proceeding in whicﬂ the Board wasvnot
a party and had no opportunity to appear.

I think technically the form of reliaf
sought in one of the forms of relief sought in
the Complaint -- namely, to enjoin tha Township
from permitting AT&T to occupy its building
would call for AT&T being a party, since it
would be affected; but, I would suggest to your
Honor that parhaps the mdre practical way to
deal with that problem would be this: Instsad
of raequiring AT&T to sit here all through
the trial, if, and contrary to the position we

taka, ths Court should gat to the stage oFf
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10
cons idering the injunctive relief against
occupation of the AT&T building, perhaps at that
point it would be sufficient if AT&T wera brought
in on some form ©of notice and given a chance to
be heard.

If I may recapitulate, I submit that the
Complaint should be stricken assentially on the
good old-fashioned ground that it is duplicitious
and multifa:ibus and has so many things mixed up
that it's going to present the Court and counssl
with very ieal problems in handling the case on
an ordérly basis..

Saecondly, I submit that the Complaint
should be dismissed insofar as it raises Mt.

Laurel issues because we contend that Allan Deanse

Corporation has no real, substantial and legiti-

mate interest in those issues. I think on the
basis 0f history it is reasonable to conclude that
they have baen brought in hera simply as a means
of putting the squesza on the Township, and I
do not think the COﬁrt should be imposed on by
the prolongation of a trial for two to three
weeks for any such purpose as that.

Thirdly, I think the Complaint should

be dismissed for failure to join the County
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11
Planning Board as a party; and if we gat to tha
stage at the end of the trial where AT&T rightsﬂ
are going to be affected, I submit at that time
it would be sufficient to bring them before thae
Court by appropriate notice,.

THE COURT: Just a moment, counsel.

MR. HILL: Your Honor, dafendants
argua that thsre are two purposaé-toz this
motion - one is to simplify a complex issua,‘and
wa certain;y concede to dismissing a Complaint
which would simplify complex issues; and two, to
eliminate the Mt. Laurel issues.

Your Honor, we spent some timae on the
Complaint. If you read the Complaint over, it
follows the rationale of Mt, Laurel as we under-
stand it. The Complaint describes the munici-
pality of the &pplicatinn. It has a whole section
on the effect of the exclusionary zoning on the
general welfara.

I think, as your Honor realizes, there
has been no answer £iled to the Complaint. For
the purpose of this motion every allegation in
that Complaint should be takan by your Honor as
true,

Tha first point in defendant's brief is

!
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that we séek to ask for relief which goess beyond
the relief usually requaested in the traditional
and exclusionary zoning case, If litigants were
not allowad to request different relief from the
courts, there would be no evolution of the law at
all. In fact, the relief that we request is
all relief that the courts in New Jersey or courts
in other states have granted applicants,

I witnessed the argument in the Madison
Township cése, the most recent argument befors
the New Jersey Supreme Court, and the Public
Adecaté is arguing strongly and the Suprame‘Court
is presontly considering the issue as to whather
or not in order to promote Mt,., Laurel, in order
to encourage this kind of litigation, because tha
courts have said that one of the greatest
priorities in New Jersey today is the need for

housing at all ranges of thes income specttum, the

Public Advocate advocates that in order to ancouraga

this kind of litigation thare should be a reward to
a daveloper that successfully challenges under
Mr. Laurel and accomplishas through a court
decision a change in golicy for the public good,
and that raward should be that the Court should

award a building permit. This has been done, as
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I stated in my brief, in Illinois and in
Pennsylvania, and the Court was very concerned
six or seven months ago that since Mt. Laurel very
little housing had been bullt in Madison Township.
This case has been in the courts for six or seven
years, and still not one house or not one unit
of low or moderate income housing has been
constructed.

Now, in this particular matter, I can
represent to the Court that our client is
determined to pursue it, since the investment here

is very substantial. The property is owned ocut-

right by Allan-Deane, and they view development

as being impossible under the present zoning, and
they are determined to litigate this to its

conclusion. These are the most complicated kinds

"of cases probably being started in New Jersey

today.
If you read Mt. Laurel .ith the language,

''it is very similar to the language

"fair share,’
0f an antitrust case where they are taglking about
unfair compensation, the use ol soccial and
economic data and the need to establich through

socic2 .onomic evidence that a wrong exists makes

the case very complicated.
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Now, I don't believe that the average
daeveloper could afford to bring these kinds of
cases and litigate them successfully and praesent
the Court with the kind of evidence that a Court
needs in ordar to make decisions of this kind.
We repraesent that Allan Deane is willing to go to
this effort and is willing to prepare this case
and prasent the Court with what it needs in order
to make a determination; and, if Mt. Laurel is to
have any vitality at all, the private sector cannot
ba excludad from raising these important soccial
iésuas. | |

Allan Deans has alleged that for the
purposa cf this motion your Honor must assume that
fact to be true, that they intend to build at all
rangas of the incoma spectrum, including low and
moderate income housing,

We think, as we stated in our briaf,
that thare is no pracedent in New Jersey for
striking a Complaint, let alone striking a prayer
for ralief, or let alone dismiss ing a Complaint
becausa the prayer for relief goes too far, It
is up to your Honor to determine what relief we
ara entitled to, and the only part of the case

that should be considered on this kind of a motion,
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your Hecnor, is whether the facts, if thsy ara all
trua, entitle the plaintiff to any relief at
all,

On the question of standing, we have
briefed extaensively the guestion of standing,
and it is our position that the Mt. Laurel casae,
itself, has the kay.

If your Honor will recall, in the Mt.
Laurél case the trial court had held that ths
Plaintiffs in Mt. Laurel had standing, the
resident plaintiffs had standing because residence
alone undsr existing New Jersey law gave tham
standing. The New Jersey Suprame Court =--

THE COURT: They wers not‘corporate
residents, were they?

MR. HEILL: Excuse ma?

THE COURT: They were not corporatas
residents.

MR. HILL: No, they were not corporata
residents.

The casas talk about taxpayers, your
Honor, and wa don't think that the corporate setup
should make a diffarence in our client's
standing. By and large, all davelopers of means

will ba incorporated, and the courts of this stats
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determine their own policy as to who is going to
have accaess to the courts, and the type of
reasoning which the courts pretty uniformly have
adopﬁed is to examine the public policy involvad
in allowing applicants to, in allowing these
kinds of cases to come to the court. We think

. is one
that the Mt., Laurel casa, itself,/ in which the
judiciary éxpreasea the opinion that this is,
the lack of housing in New Jersey is the number
one priority in this stata, as Justice, as Judge
Furman poiﬁted out just f£ive or six days ago.
?he_judicia:y is not alone in making this
aeterminatio#. The State Lagislature, each branch
of government has madae that detarmination
indepandently. The Govérnor late last month
in Executivs Ordar 35 determined it was a top
priority in New Jersey, so that each branch of
govaernment has stated that of top priority in
the state is the issue of providing housing at
all spectrums, at all income spectrums.

Now, one of the graeatest social problem
areas in New Jersey today is the lack of housing,
particularly in the lower income spectrum, £or
persons in the lower income spectrum.

If you will loock at the Mt., Laurel case,
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itself, your Honor, the Court --

THE COURT: What page? I will follow
along with you,

MR. HILL: The Court says at page 159 -~
this is page 16 of my brief, your Honor,

THE COURT: Okay, I am with you.

MR, HILL: At footnote 3, "The Township
originally challenged plaintiff's standing to
bring this action. The trial court properly held
that the resident plaintiffs had adequate standing
to ground the entire action and found it
unnecessary to pass on that of the other
plaintiffs. The issue has not been raised on
appeal. We merely add that both categories of

non~resident individuals likewise have standing,”

and cite N.J.S5.A. 40:55-47.1, and Walker v.

Borough of Stanhope.

N.J.S.A. 40:55-47.1 states: "For the
purposes of the article to which this act is a
supplament, the term ‘'other interested ﬁartias'
in a criminal or quasi criminal procesding shall
include: (a) Any citizen of the State of New
Jersay; and (b) In the case 0f a civil proceeding
in any court or in an administrative proceeding

befora a municipal agency, any person, whather
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residing within or without the municipality, whose

right to use, acquire, or enjoy property is or may
be affectad by any action taken under the act to
which this act is a supplamant.”

That is a planning act, your Honor,

and they also cite Walker v. Borough of Stanhope,

which I discuss in my brief and which was a case
that extended standing to challenge zoning in a
traditional zoning case. 1In that case a
municipality had excluded trailer parks, and a
aalesman'a.company that sold trailer parks in
some othar municipality was given standing to
attack that municipality's zoning ordinance, and
the court, the Suprama Court made it clear in

Walker v, Stanhope that ths test was real

advarsanass.

We think that if Mt. Laurel is going to
have any vitality, that the private sector must
be given standing to raise these issues., The only
other partiaes that are raising these issues are

the Public Advocate's office and privately funded

‘groups, such as Suburban Action, and in order

for tha Court's public policy decision to ba
anforced uniformly in New Jersey, it must, we

fael, be incorporataed. The privata sector must
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have standing, and, as I have stated, Johns
Manville or Allan Deane has stated in the Complaint
that they intend to build lcw and moderate income
housing. They have statad in the Complaint that
there is a great housing need in Somerset County,
which your Honor must assume to be true, and that
the construction according to the plan on the
Allan Deana tréct would substantially relieve that
need and would substantially allow Bernards to
provide its fair share of the regional housing
need. |

Every trial court which is considering
this question has decided that individual plaintiff
have standing in New Jersey. The only casas that
are apposite are tha Federal cases which turn on
the case‘in controvarsy Argument. Defendants cita
savaral Federal cases in their first brief, and
i£ your Honor would examine these, all of thaem
turn on the cass of controversy, United States
constitutional limitations on the Federal Courts.

The New Jersaey Supreme Court has held over
and over again in the casas that we have citad
in our brief that the New Jarsay Constitution
caontains no such language and that thay will not

be bound by those limitations on the court's
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ability to decide the cases, that New Jersey has
adopted thae liberal rule that where there is real
adversenass and where the court senses that there
is a wrong, applicants, plaintiffs generally will
have the right to be heard, and we think that
Allan Deane should clearly have standing undar
the existing case law in Naew Jersey.

The third issue which the defendants
raise is the issue of whether the Somerset County
Planning Board should be joined as a parxty to
this 1itig§tion.

We pointed ouﬁ in our brief that your
Honor has held, and we *hink correctly, that the
Planning Board has no authority in New Jarsay,
no power in New Jersay beyond the power to
suggest and to be consulted with over local
zoning.

THE COURT: That was my sacond raluctant
decision. |

MR. HILL: And your Honor citad the
Supreme Court's decision in Mt, Laurel, and we
think that's a correct reading of the Mt. Laurel
casa,

THE COURT: How about in light of the

statute that does finally come into effect in
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July? It seems that the Legislature, amazingly
to this Court, seems to have abided by the hint
in footnote 46 or 48 of Mt, Laurel, and has come
through with a requirement that municipal zoning
conform to county land use master planning.

MR. HILL: Or state why it does not
conform to their Master Plan.

THE COURT: Wouldn't that raquire at least
a statement on a rational basis, not 3just,
"We don'‘t like it?”®

MR. HILL: Well, we will have to wait

for some court decisicns on the new land use

law, which, as your Honor points out, is not yetv
into effact,

Yes, they must reconcile their zoning or
explain the reasoning in their Master Plan why
their zoning does not conform witﬂ not only the
County Master Plan, but thair neighbors’ zoniné.

THE COURT: Isn't that going to make it
quite difficult for them to deviate if thsy arse
going to continue to go on banded knee for Pederal
funds for anything and everything, because that
proviso is now in practically every Federal grant
program, If thay want a sewer oxr monay for a

court or machine guns for the ,.unks of their
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police cars, they have to show that the Master

Plan conforms with regional master planning and

county master planning, which by Stata law must
jibe with regiocnal mastar planning.

MR. HILL: They should conform with thair
naighbor's zcning, more importantly than, it would
seem to me, your Honor, than with the county.

They must only explain why they don't conform with
the county, and it seems to me the burden is
greater and rationally and legally I think the
greater problem --

TEH COURT: Do you think there is any
1ik§lih§od that tha town is going to siam tha door
in its cwn face on sewer grants and road grants?

MR. HILL: Well, if the Governor's
Exequtive Order No. 35 is enforced, every town
that does not meet its fair share of the regional
ﬁaed already has slammad that door,

I do not baliave, and I am just
speculating, your Honor, that the Somerset Hills
are not interested in Pederal grants. Thay arae
much more intesrasted in resarving their Present
tax ratable position and their present rural
atmosphere.

Your Honor, this is not the placae to
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argue the substance of the casa.

THE COURT: I do have to have soms
feel.of tha substance o0f the case, bacause someahow
this motion requires me to go through the languags
of the Complaint to the meat of the Complaint,
and the one thing that I am most concerned about
and that keeps coming back to my mind as I try to
attack this motion in light of the Complaint is
ﬁhather there is a real interaest in Allan Deans
in achieving a result found to be desirable under
the broad ﬁantle of Mt, Laurel. What I am saying
indirectly in that past statement is where do I
find other than the blatant assertion -- I think
you refer to it in paragraph 29, but I am not

sure =-- other than the blatant assertien that

Allan Deane is going to build housing at all

income levals, including subsidized levels, where
do I £ind any substance to that when there has not
been a proposal seeking a variance, and, if
denied, an appeal of that variancef We are back
to Catch 22, because you don't want to pay
$180,000 to have that considered.

MR. HILL: Your Honor, to begin with,
uniformly I have got 20 cases that were dacided

sincs Mt. Laurel, unpublishad decisions.
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Uniformly developer applicants, and mostly small
Jdevelopers come in and ask for a zoning change
and they ask for a use varliance, and uniformly
all the cases since Mt; Laurel say that you are
not entitled to the use wvariance, but you may
attack the ordinance on Mt. Laurel grounds.
Clearly you cannot satisfy the negative criteria
of 40:55 something (d), the use variance
statute.

He:e we have the additional problem of
1600 acres of land which 1. not sultable for a
variance., It is such a large area that the
municipality could never be accused of spét
zoning whe;e they could zone the Allan-Deane land
alone. Clearly any change by the Zoning Board
of Adjustment either does not conform »ith the
Master Plan and the zoning ordinance could not
satisty the section, the negative criteria o:f
the use variance statute.

The courts have held over and over again --

Oh, Showcase Properties v. East Brunswick, an

Appellate Division case, holds that if a
municipality does not by its zoning provide for
any multi-family housing, the Board oi Adjustment

may not allow it as a use variance, because
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to allow something not provided for in the zoning
ordinance as a use variance per se does not
satisfy the negative criteria., The remedy is
to gaet a zoning change.

I can brief this extensively for your
Honox .

THE COURT: I am with you. I will follow
you orally.

| MR. HILL: In the first Allan Deane‘case,

sult was brought like this, and during the
pendency of that action Allan Deane applied for --
that's the Badminster case ~- for a use variance,
and the use variance was denied. That part of it
was not appealled, because it was a usaless #ct

under our existing law. It was a proper act,

. 80 that we could not be accused o0f not exhausting

édministxative remedies; but, we were willing to
take our chances on that, your Honor.

We don‘'t think this is a proper case for
use variances. There is much too much propexrty
involved. It is not small change. Any taxpayer
in Barnards Township could get the Zoning Board
of Adjustment and the Zoning Committee revarsad
were they to allow 1600 acres for multi-family

housing as a use variance than to hold that this
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was in conformance with a Master Plan zoning

ordinanca, which they mugt hold in order te
satigfy the negative criteria of the statute.

THE COURT: It would do rather strong
violence to the existing plan, whether you agrea
w ith the plan ox not.

Bere is the issue I want to raise, and I
would really like to hear an answaer to it.

One of the stronéest arguments Mr,
English propcses is that we are here facing
probably a four or fivé week trial which will tis
up one of four or, if# it's reached in the fall,
five available courts in this county for a pericd
of time in which certainly 15 criminal trials
could be heard and decided, and we have a tsrrible
backlog; csextainly 125 divorces could be heazd,
grantad or denied, and we have a terrible
backlog; and at least 200 juvenile cases could
be decided and disposed of promptly and speedily.

Now,»whara do I gat in all cf this
mountain of paper other than the bald assertion
that Allan Deane nbw wishes to become an agency
of social good, the substance that Allan Deane
has altered its attitude since the testimony

presentad by its agents in Allan Deane versus
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Bedminster and Allan Deane against Chaeswick
that their desire was to utilize their adjacent
holdings in Bedminster for purposaes that certaiﬁly
would be of little or no even academic intarast
to those with incomes under $50,000 a yeaxr?
~MR. HILL: Your Honor, I have édvised my

client that for the purposes of standing, theix
standing to bring this action through a largae
axtent depends upon their willingness to provids
some low or mecderate income housing in the Allan
Deana tract. ‘

A corporation makes a corporate decision,
I cannot rapresent what will be their decision,.
All I can say is that ths Complaint was reviswed
at length by the top officexrs, not cnly of Allan
Deane and Johns Manvills Prgperty Corporation,
but the parent Johns Manville Products Corporation,
and it was appréved and it was £iled with the
court, and your Honor must take for the purposae
cfvthis motion all the allegations contained
therein as true. If discovary, if in discovary
Mz. English Qare to determine that Allan Deane
had no intent to provide housing except at the
highest income levels and that that housing is

already available ;n Barnards Township, I would
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expact him to come bafore the court, file a faw
dapositiohs and say, "Your Honor, I raenew my
motion on standing. I think the Court should get
to the meat of this issue now. Allan Deane should
not ba allowed to have standing.”

Under tha case law, you know that would
be a difficult decision. I argued that casa in
the Taberna case, which is attached, your Honor.
There clearly we had clear testimony, as I hava
stated in the brief, that the buildsr intended

to build $55,000 condominiums. The planner said

- that you could afford twice your family income,

80 that thair housing was not affordable to any-
body making less than $27,500 a year,

Montgomaery Township had demographically

~ had much lowar income than Bernards.

THE COURT: Don't tall Montgomery that.

MR. HILL: What?

THE COURT: Don't tell Montgomary that.
They think they're Princaton.

MR, HILL: 1In any casa, that did not
sit with Judge Meradith. Judge Meredith, in what
I thought was a carefully reasoned decision,

but it's open game, because I balieve that the

courts will be very liberal in understanding
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Mt. Laurel, because the Supreme Court is very
upsat ﬁhat no housing is being built in New
Jersay. Mt. Laurel is coming on to be a year
0ld, and Justice Pashman particularly in the
Madison Townahip argument thought that the
Court had to go much, much f£urther if they were
going to accomplish anything in this area, that
every municipality was dragging its heels, and
he said how can a municipality, talking about
Madison, come before this Court and argue that
they are tfying affirmatively to provide their
fair share when they don't even have a housing
authority.

Now, no municipality in Somerset Coﬁnty
except Scmervilla has a housing authority, vour
Honor. I think that the law as handed down by
the Suprams Court will gat tcugher.‘ I’think tha
Court is very convinced of the rightnass of the
decision, and they went to a great deal of
trouble in Mt. Laurel to make sure that the
Legislaturae could not, not to base it on the
statute, but to base it on the New Jaersay
Constitution so that naither the Legislaturs nor
the United States Supfeme Court could ravarse

theam,
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It's very interesting in terms of
judicial relationship with the lLegislature, but
it represents a very strong-minded attampt,
strong-minded decision that what they are doing
is right and it was going to be the law of the
State of New Jarsey, and they didn't care what the
United Statss Supreme Court or the State
Legislaturae might later dsecide was wisest. They
were basing it on the New Jersey Constitution
which thay alone had supreme authority to
interprat.

Now, I am just projecting what a Court
might do, and going to the Somerset County issue,
your Honor, originally they had drafted this
Complaint to include Somerset County as a
defendant. We passed that Complaint around at
the office and sent it to Denver and discussed
it at some langth, and we daecided that this was
going to ba very expensive and time consuming
litigation,

I don't know if your Honor knows how
many depositions were taken in the first
Bedminster case, but this casa is even more
involved because the issues have gotten much

broader, and to participate in this kind of
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litigation is not inexpensive. If there are 50
or 60 or 80 depositions held on 50 or 60 or 80 .
different days and the soard of Freeholders does
not authorize counsel of the Planning Board to
attend all these depositions, wa have one attornay
who is at a disadvantage with the other attorneys.
Tha more parties we have the more complicatsd the
suit becomes and the longer it will be bafore
it is tried, and the more complex the issuss are
going to bg.

We discussed in the office what we could

-gat from the County Planning Board, and we felt

that it could possibly be an order from your
Honor. Wa frankiy believe that the County Plarning
Board is not doing its duty in the sense that they
don't seem to understand that houging is a number
one planning priority in New Jersey. They ars
conducting study after study on the environment,
but they are not conducting studies, this County
Planning Board is not conducting studies that we
know about(on the need for housing in and around
Cantral New Jersey and Somerset County in the
Somarsaet Hills. They have counted the»épa:tments.
They have a nice little pamphlet on how pleasant

apartment living can be in Somerset County, but
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you know, the County Planner moreover is making
statamants that he does not bglieve in Mt., Laurel
and municipalities should not be in a great hurry
to provide thaeir fair share of the regional naed
bacause maybe the law will change, and it's all
vary confusing and thaere is nothing that
municipalities can do,

In oﬁher words, your Honor, we think
that the County Planning Board is a great problen,
because it's cooperating with municipalities in
their attaﬁpt to frustrate tha Court, the State
Legislature and the executive wishes that low and
moderatevincome housing at all income spectrums be
mada available in New Jarsey.

THE COURT: I don't see how you can
attack the cowmty land use plan without making
the county, at least the County Planning Board
a party.

MR, HILL: Well, your Honor --

THE COURT: How would the Court gat the
right to consider that plan if the County Planning
Beoard were not a party?

MR. HILL: Your Honor, we say the plan
ig irrelavant, and we will have numerocus witnassas

saying that the plan is not basad on sound
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logic. Mr. Roach will no,déubt testify, as hs
did in the Bedminster case, that the plan is
great. He has written lettars to the State of
New Jersey, to the Departmaent of Community
Affairs,_tovtha Depaxtmant of the Public-Advocate
trying to get them involved in the Bedminster case
on the appeals. He feels strongly that the
Somerset Hills should be preservad forever as
New Jersay's Grand Canyon, except for the AT&T
facilities, which ironically were not many ysars
ago threa acre residential zoning, just as the
Allan Dsana property is.

We think that our problem is that
practically speaking, if we have a party in this
action who will not davote the resources, will not
participats in the action, it's delaying evarybody.

The Somerset County Planning Board was
a party in every sense of the word in the
Bedminster suit, If the Board of Freeholders or
the County Planning Board wants to vote and
seeks to join this acticn, and presumably they
would then vote the necessary funding so that
their attorneys could follow the action and follow
the discovery, we will not object to them becoming

a party. It would maks discovery somewhat easiar
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if thaey were a party, but we felt in the long run

"that 1in having a governmental body, a party

to the acticn that was not putting in the same
time and developing and fine-tuning the case
to the same degree that the real parties in
interest were would just be confusing.

We have no objection, your Honor, if you
want to make the Somerset County Planning Board a
party, but we think that the baetter practice
would be to let them make that decision and let
the Board of Freeholdexrs decide whether they arae
willing té spend the resourceé So thaﬁ an
attorney can actively participate and follow this
case along rather than to drag them in and have
thﬁm perhaps give instructions to their attorney,
you know, not to bother with the discovery, but
to be there at the trial, in which case ona of
the most sophisticated, complicated kinds of
suits that exists today would be participated in

by a party that could not be of real assistance

to the Court.

THE COURT: That ig actually ths
difference between their being a nominal party
and their being an active party, really, isn't

that what you are arguing?
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MR. HILL: Yas,

THE COURT: But, I am not a nominal
party. I may be dense, but I don‘'t see how you
can attack the validity of the county land use
plan vis-a-vis regional planning and vig-a-vis
municipal planning, et cetera.

MR, HEILL: Your Honor, we feel that
their only power is advisory.

THE COURT: How about under the July
statute?

MR. HILL: We have no objection to their

being a party. It will make discovery much, much

easier, your Honor. We wouldn't have to go to

your Honor for orders to subpoena them and their

~records if they were a party. We can, by just

noticing them, send large numbers of people to go
through their files, which we are prepared to

do, your Honor; but, the only problem, and it is
one that we had not decided finally in our own
minds, is that unless they havae the Board of
Preeholders give them the resocurces to actively
participate in the case, we are going to have a
lot of motions and they may be delayed, because
somebody who is not actively in the case has

a trial somewhsre else, and we just thought that
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the case could be more cleanly and efficiently

prosecuted without them, unless they affizmativély
voted to come in. That was our position.

As to AT&T, I gather that the defendants
have withdrawn the motion that they be made a
party now.

Allan-Deéne has no desire to keep AT&T
out of their building. We really are arguing
that 3500 new employeas are in the course of
moving and irreversible patterns of commutation

will be established. These pecple, we baelieve,

do not have homes, and many of them, the clarks

and secretaries, will not be able to afford
housing in the Somerset Hills and will travel long
distances, perhaps to central cities which are
aliaady being squeezed out of tax ratables. We
think that Bernards failure to provide housing
today‘is irreparably damaging the general welfars
of tha State of’New Jersey.

We wanted to point out the other side of
that coin, and we argue that AT&T should not be
allowed furthar occupancy of their complax until
Bernards has provided their fair share of ths
regional housing nead. We think, and we have

researchaed this, to be frank with your Honor,




N »n S~ W N

~3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

37
since construction has started and is gubstantially

underway, that AT&T undoubtedly has a vested right
to their building permit, undoubtedly has a vested
right under conventional law to occupahcy permits
if they comply with the codes of Bernards
Township. We do not realistically think that
either wa or Bernards Township if ihey desira,
could stop AT&T today.

THE COURT: I am frightened of the
thought of who would have to pay the damages if
they hava to vacate whataver they promised to
vacate so that the new tenants could gst in
there. I wouldn't even want to rent the tents,

MR. HILL: What we arse arguing, your
Henor, is that these people are moving in teday,
and if£ Mt. Laurel has any meaning, if tha
Governor's Executive.Order has any meaning, you
are going to have large segments of the population
moving into Bernards Township over the next faw
years., Some 7,000 new employees will be moving
out of Haew York, and we will have in discovery the
incoma spectﬁums 0of these AT&T employeas. Like
any other company, the majority of the workers
wa assume’will be sacrataries and clezks ahd

people making lsss than $20,000 a year, and our
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demographers tell us, and we allege in our
Complaint, and our planners and sconomists tall
us that housing today cannot be bought in Bernaxrds
Township for under $80,000. The latast figurae
is $87.000, ‘The Complaint says $80,000, that new
hous ing cannot be bought for laess than $30,000
in Bernards today. Using the planners' rula of
thumb, that means that people earning less than
$40,000 a year cannot live in Bernards Township,

Now, the obviously large, large numbers
of people moving in at the two AT&T sites will
not be abla to afford to live in Bernards |
Township. They will have to live elsewhexa,
probably in Bedminster. You can see soma cf tham
finding housaing in Somervills. Socme of them will
1iye in Trenton, some of tham will live in Neaw
Brunswick. These are the central cities. Thasa
are the ones,

There will be a lot of testimeny on that,
your Honor, but in a small way the detericration
of cuxbcitias is occurring evsry, everyday whan
new employees movae in, The energy crisis is

worsened., The general welfara to the extant that

'social scientists can talk akout tha ganaral

welfara and talk about where it is going iz being
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irreparably damaged by thia municipality’'s

insistence that it must remain an enclave of
affluence and social homogenity.

Wa argue that we have the right to raise
thase issuas. We have the duty to raise thess
issug@s. If you do not allow us to raise the
issues and other courts in New Jarsey hold the
same, then Mt. Laurel's vitality will suffer
gzeatly.

| Under traditional methods of analyzing
whethar parties should have access to the courts,
we argue that wa should be entitled to raise these
issues, that we have tha resourées to litigate
thase issusgs effactively and to prove the kind of
casa that neads to be proved, and we pledge our-
selves to do the homaework requirsd to make your
Honor's, or whoaver decides ths casaes, decision
baszsed on substantial facts,

THE COURT: Let me get to you on that
point, because I want to take & recess in a
moment, but I would like to ask you a guestion
that I would like you to answar after the
recess and after I coms bhack.

It strikes ma from listaning to you and

from reading your sybmissions, that you in part at
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least, if not almost in whole, argue that Allan-
Deana, the corporate investmsnt, profit-saeeking,
developing corporation, has standing to ask
relief of the court against a governmental entity
on the basis of the social purpose philosophy

of the Mt., Laurel decision ~-- in other words, the
developer in sort of a bootstrap argument does noct
have to bring in two secratgries at the local
housing association just to get standing.‘that

Allan-Deane has a legitimate right to go out and

seek relief sort of acting in its own interest and

in the general public interest on the theory of
Mt. Laurel, the need for housing and the need for
the kind of housing that Mt. Laurel deals with.
You ask that the plaintiff be permittsed to saeek
relief on that basis.

Now, whenever you bring a suit you are
asking a court to do something. Hera in aeffect
you ara asking a court to give direction or
instruction to a municipal body, a political
entity. I am curious to know how you envision
this suit is going to boil down and resolve
itself from the duplicitious and multifarious
issues, as Mr. English so nicely put it, that now

are all sprsad out to an actual, potaential court
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order? What is it you are going to seek that the

court order? It cannot just be that tha existing
zoning on 1600 acres is not valid, All that would
accomplish would be to ;llow profit motive to be
satisfied. Mt. Laurel clearly says it was not
decided merely to satisfy a piotit motive, Where
ara wae going? Where.do I £ind here, or what will
you give me today above and bayond what I can £ind
here in the £ile to indicate that you are intsnding
to use the court's time for a purpose that can ba

met and that is in compliance with the purpose and

aim‘qf Mt. Laurel? Wherein ia the definition?

Where will wa gét. or where do we have ths
definition of when this case is ovar and dohe with
Allan-Deane will have afforded an opportunity
for low and moderate income families to have morse
housing in the State of New Jersej? I have missed
it i£ it is in the case‘thus far, and I will give
you a faw minutes to think about it, bacause
I nead time to stretch my legs.

(The Court daclares a short recess.)

MR. HILL: Your Honor has asgked me
to assure the COurévihe fact that the Complaint

states a cause of action in which the Court

can grant realistic and practical relief. The
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Court has indicatad that its curious as to whearse

this is all going and what it all means.

I would like to just state at the outset,
your Honor, that for tha purpose of this motion
we have yat to recaive an answar. All facts
alleged in the Complaint must be assumed to be
true, and particularly the facts alleged in
Counts 26E, 27, 28 and 29, which I would just
like to read to YOur Honor.

"Bernards Township has excluded, through
its zoning, not only its fair share of the
regional need for low and moderata income housing,
but alsgso its fair share o: the regional nead
at all incoma lesvels below $30,000 per ysear. -

"The dévelopmant of the Allan-Deane
proparty in accqrdance with the submitted plan
would substantially reliava the existing housing
shortage in the Bernards Tecwnship housing region
and would enable persons who cannot prasently
afford to buy or rant housing in Bernards
Township to live there.”

THE COURT: Let me stop you. I may have
misaed something.

"In accordance with the submitted plan.,"

You ars going to rely on the, what was it, 1976
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proposal?

MR. HILL: Yes, your Honor,

In the Bedminster casae, we had a plan
called Wordly woods. That plan has been junkead
by Allan-Deane Corporation, In February of 1976
a new plan was submitted to Badminster Township
and Barnards Township. It calls for construction
of approximataly 6,000 units of multi-family
housing on a 160C acre tract, a density of just
four units per acre, and thsre would be largs
areas whare.our Planners and environmentalists
thought could be left open spaces, The concept
involved, I beliavé, five or six villages,
scatterad villages scattered over the tract.

THE COURT: And porticns of thosa units

wara subsidized housing?

MR. HILL: Allan-Deanse is in tha businass
of developing real estate for a profit. We do
have, and getting into the_substance‘of the
case, & consultant on subsidized housing.  Tha
trick in subsidized housing is to build according
to government standards. It is possible for a
municipality to frustrate a private daevelopsr's
attampts to get subsidiss, because the Faederal

Government requirement often is that a
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municipality pass a resolution exampting the
subsidized units from local taxes. The government
says why should we pay for tham if the
municipality taxes themn,

THE COURT§ You may not be in a bad
position with a $3% million a year ratabla.
You might not be in a bad position on that
argument,

MR, HILL: This is a sacond generation
Mt. Laurel case, your Honor. There are very many
important issues left open by Mt. Laurel. Wa
think that in Bernards more than anyplace else
the Court is going tc be faced with the issue of
what a Court should do with a truly recalcitrant
municipality which is aware of its obligation to

provide its fair share but is determined at any

cost not to do so.

Wa have been looking through early
naewspapar articles in Bernards which criticized in
1971 when ATA&T f£irst announced the plan toc move
thera shortly after it was rezoned from three-
acre residential land to accommodate AT&T.

They ware criticized, and, in fact, there were
hearings before the Federal Communications

Commission, which your Honor is aware of, trying




(o )} ) s W N

0 =

10
11
12
13
14
15
16
17
18
19
20
21
22

23

24
25

to atop ATST on the ground that AT&T employed
thousands of Puaerto Rican and Spanish and

minority group women at their New York site and

-they would be moving that whole site to Bernards

and those peopla would be unable to commute or
afford to commute, low paid clerical and
sacretarial employees. AT&T rapraesented and the
Faderal Communications Commission decided that
that was basically not their problem, thay ware
not the forum in which thosa issues should be
decided; but, the mayor, then, according to the
newspapaers, promised that Bernards would provide
its fair share and fully intended to do seo, and
that it was being unjustly criticized by the
Suburban Action Institute for not moving guickly
enocugh but moving at their own pace and thinking
since 1968 or 1969 of providing multi-family
housing sqmewhere in Bernards.

Your Honor knows, and I was sitting in

court two weeks ago when your Honor invalidated the

Bernards Township Zoning Ordinance, a suit in
which Mr. English was on cne side and Mr. Lanagan
on the other,

I read in the newspapar that thaey hava

come up with a highly innovative concept. They
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are having amall, 25 acre arsas for low and

modarate income cnly as a special exception, not,
I beliavae, to ba approﬁad unlass they gst their
Federal subsidies first. When they do, thesy will
find that they have a chickan or an egg problaem,
and you don't get Federal subsidies unlgss you
have land approval and somebody is going to

invalidate that on the grecund that the conditions

Lot
are un:ealisticr They also require that they
n !
A
call them Eggles Donuts becausa they are

little enclaves of low income housing surroundad

by single-family residences in a circle around.

them on ona-acre tracts so that the rest of the
populaticn is not polluted by this low and modsarate
income housing.

They will f£ind, and I am sure your Honor
knows of casses in front of you, but if cases come
befora this ona does in which thay will see that
public policy today is not to create ghettos
of low and ﬁoderate incoma housing but to allow
people, ragardless of their incoms to not be
stigmatizaed by living in these areas. We ars
having the newest zoning ordinance which was just
published on Thursday of last week analyzaed by

our planners. It is clearly a case of leaning
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over so far backwards that it becomes ecocnomically

impossible for anyone to construct. One hundrad
percant of these flcocating zone special exception
units in thaese 25 acre tracts must be low and
moderate. They must all have subsidies and none
can be located more than a half a mile from each
other, so that they are in no one part of Bsrnards
Township. They float over the entire township
except for the land zoned by Mr. Lanagan's clients
and ths land zoned by my cliant,

Mé. ENGLISH: That is a totally incorrect
statemant, your Honor, I cannot sit hera, The
ordinanca is not limited to and doces not exclude
it solely for Mr., Lanagan's lands or Allan-Deana's,
It excludes it from the whola 3A zone and the
whole PRN zone and very simply limits thea proposed
low cost houszing to the area sarviced or to the
area which can economically bs sesrviced by the
existing sewerage system.

I don't know how much your Honor wants
to get into speculation,

THE COURT: I don't think so far we ara
into that.

MR, ENGLISH: I must object to

incorract stataments.
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- MR. HILL: In any case, new frontiers of
ingenuity have been transversed in making it look
like they are complying and in making sure nothing
gets built, and there will be testimony, your
Honor, sooner or later on these various schemes.

I think your Honmor is squarely faced in
this case with a municipality that is recalcitrent
to the extreme. They will delay as long as
they can. When they are finally forced by court
order, they will use duplicity to try to get out
of really accomodating any realistic housing.

I think that this case more than any other
I know of pending in New Jersey or maybe Mr,
Lanagan's case; if it comes up first, but in any
case :ases involving Bernards To.nship are the
clearest example that I know of of governing bodies
and planning boards clearly determined to defy the
law and drag their feet, and I think the Court
will have to face what is clearly one of the
major second generation Mt. Laurel problems of
what do you do with a municipality that won't
comply.

THE COURT: The assurance that I have

that you client is the vehicle for reaching that
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issue is, I understand now, your February 1976
plan? |

MR, HILL: That is corract, your Honoz,
which.provides -=- your Honor, we believe that wa

can establish to the Court's satisfaction that

- the entire Allan-Deane proparty is suitable if

sewared for multi-family housing. The area ias
underlined with basalt, as it says in the
Complaint., It is not an aquafer recharge’

area, There can be no issue 0f subsurface watsr
pollution.-

THE COURT: I don't want to get into
tﬁe igsues., I just want to make sure that the
issues are hera.

MR . HILL: Yas.

THE COURT: You seek relief that will
result in housing for low and moderates income
pecple.

MR. HILL: The eniire spectrum, including
low and moderate inccme. |

Your Honor, Bernards is discriminsting
against low and moderate, up to $12,000 in a
Somersat County family's annual income. Barnards
ig not just excluding people making less than

$12,000, It is excluding evarybody, we allags,
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making less than $40,000, and we think that the
people earning betwaeen $12,000 and $40,000 are
also entitled to relief. Mt. Laurel maxes it
clear that every municipality by its zoning must
accommodata, reasonably accoummodate its fairx share
in all income spectrums, and the gane tha? is
being played now is, they call them!ﬁggﬁszibonuts

or something, but these little areas of multi-

fanily lcw and moderate income housing,

Now, the Court is going to be faced with
the probleh of what to do if that zoning is
changaed so that it's practical to build these
zones of low and moderate income housing allowing
people making less than $12,000 and allowing paodopls
making more than $40,000 to live in Bernards, and
people making between $12,000 and $40,000 will
not be allowed to live in Bernards unless the
present planning is changed, and we think that
thosae people are entitled to the Court's
protaction, and we think that Mt. Laurel makes it
clear that a municipality by zoning hust provide
for a broad range of housing in all types that
ara needad.

Clearly, the market cannot accommodats

without subgidies the lcw and probably the bottonm
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three-quarters portion of the moderate guadrant,
Again, this will have to be established by
testimony.
Moreover, in this case, and what we
are saying to you, your Honor, is that we are
praeapared to do a job. We are prepared to bring
economists, scociologists, planners, environmentalis
to tastify and really break down and analyze this
zoning and plan in a way that has not beeh dcne
before in our experiencs in}axclusionary zoning
litigation. This is a sacond generation suit,
Excapting Mt., Laurel, itself, tha
courts have not héd really sophisticated socio-
economic analyses of the consequences of

exclusionary zoning, and when you look at the

consaquences of exclusionary zoning, if you

read that Complaint, you sea that Bernards'
aqualized tax rate is going dewn, down, down, and
the rest of New Jersey's aequalized tax ratse,

New Jersey's genarally equalized tax rate is going
up, up, up, and they have accomplishaed that very

simply by excluding housing and bringing in large

tax ratablas.

THE COURT: That's all vary interasting,

but the Court is tired of taking the negative

t3
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position of throwing out zoning without anything

affirmative being offerad. I just wanted to maka
sure there is an affirmative aspaect to this
suit. |

MR. HILL: We think that this is the case
whare the Court should overrule the zoning powsr
and appoint a spacial master or receiver to take
over the zoning powar and to comply with the
Court's ordsr. We don't believe that tha Court
will have any success in trying to pesrsuade the
governing bodies and planning boards of this
municipaiity to comply with the law, bacause that
is not their intent, an;szew the area as so
confusaed that their best bet is to drag their
féet until the communities around tham hava
complied with their fair share.

We think that the whole rationale of
whether New Jersey, the whola issue of whether
New Jersay should folow the rationale of tha
Casey and Chesterdale Farm cases, which we
discussaed in our brief at pages 4, 5 and 6, is
ripe. In £hoae cases both ths Supreme Court of
Pennsylvania and tha Supreme Court of Illinois
have decided that the only way to encouraga

exclusionary zoning litigation and to advance
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that social policy is to allow developers who

succassfully establish that zoning is exclusionary
and whose land is not patently and clesarly
and énvironmentally unf it to have building
permits.

THE COURT: That implies a plan to ordaz
the permits to construct.

MR. HILL: Yes, we have a plan.
The plan has baen presented to the Planning Board.
It was be a part of this record. 1It's referred to
in the Complaint, The plan is a site plan. It
has all kinds of analyseaz in it. 1It's many
pages long with maps, and the municipality has
beaen advised that we believe, if we ars allowad

to construct, that we can construct housing

significantly more cheaply than it now exists.

We are asking for 6,000 units in Bernarda and
Bedminster, most of them multi-family units,

It is our hope, and costs are constantly changing,
that we can cconstruct them substantially below
the present market, meat the uppér spectrum of
the moderate income in the apartments at least,
and that we can work with a sponsor and provide,
obtain FPedaral subsidies and build a substantial

number under Section A of Fedaral funding or
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through some new Faderal or State funding program
so that they would be subsidized. How much we
can do, of course, depands on whether the
municipalitias cooperate with us.

I can't come before your Honor and say
that we will build 1,000 units of low and
moderate income housing, because we don't have
the funds now, We would have to apply for tham,
and in ﬁhe final analysis the nmunicipality would
have to cooperate in the tax exemptions in oxdar
for us to éet the funds. All I can say is that
we are analyzing that problem and we will prbvide
as many as we can, and we don 't necessarily need
to lose money, because the Faderal Government
will subsidize the rent, and the rent subsidies
are enough s0 that supposedly investors and
developers can turn a modest profit, It's not a
large profit, but Allan-Deane is willing to do
that and has stated that thay will do that in the
COmplaint;

Basically, your Honor, we think that
this case is a second generation Mt. Laursl casa,
and wa are prepared to presant the evidance and to
raise the really much more sophisticated issues

which have not been raisad and which have not bean
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clearly defined as yet as to what exactly

constitutes the fair share, and we would praess
your Honor for more affirmative action by way

of relief than heretofore provided by any

court in a Mt. Laurel casa. We think we ars
entitled to that because we think that the quantum
of and the damage to the people’s welfare presented
by Bernards Township and tha quantum of thair bad
faith is such that this is a case that is ripa for
the Court to show municipalitiss that tha law

in the State of Naw Jersey shall be followead.

Thank you.

THE COURT: Thaﬁk you.

Something may have besn said that you
would like to respond to.

MR. ENGLISH: Yeas.

If the Court please, I think what has
been argued on behalf of the plaintiff strangthans
the motion to dismiss, |

If the Court pleasa, I must take
exception to the unsubstantiated statements to
this Court that Bernards Township has not baeen
acting in good faith, particularly when
supporting statements fof that are incorract,

such as that Bernards has nct had any zoning for
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multi-family housing yet and won't until this
ordinance. That is incorrect,

The PRN Ordinance was adopted thrae ysars:
ago.

If£ the Court please, I think the basic
gquestion which counsel has not addressad himself
to at all is suppose, and I don't concede - this,
but supposa for the sake of argument that the
new Mt, Laurel ozdinance, which Bernards is in
the procaess o©of adopting, does not comply? Suppose
Barnards concedes that it must provide, as far as
zoning will permit, suitable locations for low
cost housing. Suppose all that. It doces not
follow from that that this couxt or any court

can compel Bernards Township to put it on tha

plaintiff's land, and the basic question is what

is the suitable use f£rom a planning and zoning
standpoint of the plaintiff's land, and I submit
that is the sole interest, the sole legitimate
interest that the plaintiff has in this
controversy.

Now, your Honor will recall by taking
judicial notice of the evidence in the aAllan-Deane
Bedminstar case that the Somerset County Magtsaer

Plan calls for the area where Allan-Deane's tract
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character., It recommended that neither sewers
nor water mains be extended to that area.

Your Honor will recall the planning
reports by Tristate Regional Planning Commission
which argued that headwater areas should remain
relativaely freé from development. This is a
headwatar arsa ot the Passgaic River, which alraady
has the distinction of being one of the ten most
polluted rivers in the United States. From a
planning sﬁandpoint, it is absolute nonsense to
put 6,000 dwelling units on 15 or 1600 acres of
land in this location, and even if Bernards
Tewnship has ¢to do a lot morse than it ias praesently
trying to do with low cost housing, it does nbt
follow from any rational standpoint that such
housing can or should be put on the plaintiff's
land.

So, I submit the first question and the
dispositive quastion is what is the validity of
the zoning of the plaintiff's land? 1Is three
acres reasonable, or is it not, and if that
question is settled in favor of the Township, I
submit it does not make any difference what the

Mt. Laurel problems are. That ands this casa, and
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that is the axtent of the plaintiff's lagitimate
interest.

Now, counsel statad, and I agree with
the statement that as far as access to the court
is concerned, the courts determine public policy
in allowing certain issues to come to the court,
and I am arguing that the Mt. Laurel issuas
raised by this plaintiff should not come to the
court. It was stated on hehalf of the plaintiff
that plaintiff views deve lopment impossible under
the praesent zoning. That's a great statement
for them to make now because tha zoning today
is exactly what it was when thes plaintiff bought
it, and if the plaintiff now f£igures that he made

a lousy investment, I submit that that is no

~reason to take up the Court's time for five weeks

on a bunch of extraneous issues that have nothing
to do with the legitimate interests of the
plaintiff,

I was interested in the statement by
Mr. Hill that if standing is provided, they
expressaed a willingness to provide low and moderate
income housing.

Now, if the Court please, this i3 a

clear admission that this whole Mt. Laurel businass
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this whole sudden deathbed conversion of Allan-

Deane is admittedly a profit-making enterprise
and that tha concerns of the poor and lonely and
all ihat is simply a lawyer's gag to get a toa
hold in court to clobber Bernards Township,
and I submit that this Court in its discretion
does not have to be imposed upon by a long triail
dealing with issues that have beean dredged up for
that purpoée.

Now, I make that statement on the basis

0of the argument made before your Honor. I submit

that it is clearly apparent that plaintiff has no

lagitimate interest in the Mt. Laurel interests.
They have not been brought up in goecd faith.
They are here simply as an imposition on ths
defendants and an imposition on the Court, and I
think the motion to dismiss tha Complaint should
theraefore be grahtad.

THE COURT: As I see the defgndant's
motion, in essence, in effect, in impact it is in
the nature of a very early motion for summary
judgment.

In effect, the motion asserts that given
all the facts the way plaintiff assert; them to

be that the casae should not be entertained by the
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Court, that the case is, in essence, primarily an
affort to imposa a heavy burden on the municipality

Now, there is a very real concern thera.
A municipality is not merely an it. It is
people, and when you impose costs of trial
preparation, et cetera, upon the people of a
municipality you are, in effect, denying them the
utilization of the funds involved for other
purposes; 30, tha Court statas for thes record,
and openly acknowledges that it is very aware

that this type of suit is expensive to preapare

- for, to presaent, et cetara, and for that rsason.

the motion is not frivolous.

Basically, as I see it, the plaintiff
can seek and is seeking either or both of the
following rulings from the Court. The'first
would be that the zoning as is on plaintiff's
tract is confiscatory, rendering the tract
unusable and demanding relief.

The second is that affirmative relief
should be granted by the Court in order to cause
the providing of the type of housing referred to
in the Mt. Laurel decision to cause the sccial,
general social good of increasad housing for those

portions of the population of the State that are
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in such desparate need for housing.

Now, if the first of thosa, the
conf iscatory aspect is the only purpose of the
suit, much of the relief .requasted and of the
claims assarted in the Complaint would be totally
irrelavant and would amount to an unwarranted
consunption of time on the part of the Court.
This is why I kept questioning to make sure that
there was a representation in the pPleadings and
by counsel that the second aspect of the suit was
real.

The defendant is obviously 150% convinced
that that aspect is not real, but the Court has
an assertion before it that it is real. It may

ba naive on the Court's paxt, but for the Court

- to0 be cynical and unbelieving and to deny hbpe

woﬁld bae a terrible thing for society. The
Court must always hope that there may well be a
corporation in existence that is willing to act
in large part for the social gocd.

With that thought in mind, I fsel that
the motion ig therefors pramature at best, and
the motion will be denied without prejudice,

however, to its renewal in whatever appropriats

‘forum you may choose if after exercise of
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discovery rights defensae counsael believes that it

has been established that there is no real
intention on the part of plaintiff to serve the
general public good by providing housing of the
types found worthwhile by the Supreme Court of
this State in iﬁs Mt. Laurel decision. |

If a further investigation of plaintiff’'s
plans and intentions should demonstrate that thare
is no substance £o that issue, the Court will not
hesitate to listen again to tha essence of the
argumaent that was praesented this morning.

As to ordering the including of tha
County Planning Board as a necessary party,vtha
Court will laave that up to counsel. Forewarned
ig forearmed, and the Court just cannot envision
it, though counsel may ses it and may be abla to
succeed at it. Fréquently lawyers teach this
Court =-- constantly lawyeis teach this Court many
things, but it's difficult to see how the County
Master Plan can be reached if the County Planning
Board is not a party, and the Court anticipates
a real issue on the supportivé strength, the
understructuring that may well be provided by that
County Master Plan of land use in light of thes

new planning statuts of this State and in light
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of Federal and State laws on grants and aids,

at cetera, raegional planning vis-a-vis county
plaﬂning, the whole network of hidden planning
sanctions that do exist in the law and which

may be reflected now by the Legislature in the
naw act, though they weren't at the tims o0f£ the
Supreme Court's decision in Mt. Laurel.

The Court also will not strike the
requested relief of barring occupancy of the
AT&T structures. The Court will state on the
record that it is going to take something the
Court has not been able to imaginé to bring about
the granting of that kind of relief. I would not
be surprised if that issua were abandonaed bafore
wae actually get to trial., I would be very
surprised if it is not.

‘Would 30 days be adequata for
answering?

MR, ENGLISH: Yes, sir.

THE COURT: All right.

MR. HILL: Your Honor, we will have to
confer on the County Planning Board. If wa file
an Amended Complaint, I understand we can do so
until thera is an answer without the crder of the

Court.
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Your Honor, if we f£ile an Amended

Complaint within the next week, would the
de fendant be iequixed to answer that within 30
days?

THE COURT: I would think so. The
issues have been thought about so thoroughly that
three weeks to answer that caint would not be
unreasonably short.

MR . ENGLISH: No, but if ha waits 29
days and then files the Complaint =--

TﬁB COURT: We will relax the rules,
then.

Yoﬁ might well keep in touch with one
anothar. I have that much respect for both of
you so that I'm sure you will do that,

MR, ENGLISH: I don't want to be in
default, Parhaps your Honor would‘want to rulae
something like this: Give us 20 days to answar
either the present Complaint or any amendment,
and then he has 15 days or whatever.

THE COURT: Is 10 déya enough to make
your dgcision?

MR, HILL: Yes, we will either file an
Amended Complaint within 10 days or won't fils

an Amended Complaint. I will make that
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represantation.

THE COURT: Let's have tha Order reflect
that the plaintiff shall have 10 days within
which to f£ile an Amended Complaint at his
discretion,

MR, HILL: From today.

THE COURT: And defendant shall have
20 days. |

MR, HILL: Thereafter.

THE COURT: Theraeafter, which means 10
days plus 20 days, so you shall have 30 days from
today to answer the Complaint and any Amended
Complaint £iled pursuant to the Order.

I think that covers the issues. If there
is anything left dangling, I will be happy to
address mysalf to it.

MR. HILL: I think not, your Honor.

MR. ENGLISH: I think your Honor coverad
it.

THE COURT: Okay, gocd. I sometimes
leave things out.

MR. ENGLISH: Who do you want to draft
the Order?

THE COURT: Plaintiff,

All right, I thank you both, and I
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think the motion and this morning's discussion

has at lsast helped clarify things in my mind
and even might have made things a little clearar
to counsel on where this can go.

MR. HILL: Thank you, your Honor,

* %k
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