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\\ MASON. GRIFFIN & PIERSON
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| j l6O9» 921-6343

|| ATTORNEYS FOR Plaintiff

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-SOMERSET COUNTY
DOCKET NO. L-25645-75 P. W.

THE ALLAN-DEANE CORPORATION,
a Delaware corporation, qualified
to do business in the State of
New Jersey,

Plaintiff,

vs.

Civil Action

SECOND AMENDED COMPLAINT

IN LIEU OF PREROGATIVE
WRIT.

THE TOWNSHIP OF BERNARDS, IN THE
COUNTY OF SOMERSET, a municipal
corporation of the State of New
.Jersey/^HE TOWNS-HIP- COMMITTEE
OF THE TOWNSHIP OF BERNARDS, and
THE PLANNING BOARD OF THE TOWN-
SHIP OF BERNARDS, and THE SOMER-
SET COUNTY PLANNING BOARD,

Defendants.

Plaintiff, THE ALLAN-DEANE CORPORATION, a Delaware

corporation, qualified to do business in the State of New

Jersey, and having an office -and place of business in the

State of New Jersey located at Far Hills Country Mall, Eor-

ough of Far Hills, New Jersey, by way of Complaint against

the Defendants, says:



:• FIRST COUNT

:: BERNARDS TOWNSHIP

; 1. Defendant, THE TOWNSHIP OF BERNARDS, IN THE

•;; COUNTY OF SOMERSET (hereinafter referred to as "BERNARDS

;-; TOWNSHIP") is a sprawling rural-suburban community in the

r, -north-central portion of Somerset County,- with a land area
i'

^ "of 24.95 square miles, an amount equal to 8.2 per cent of

jj Somerset County's land area of 305.6 square miles. At the

II time of the 1970 Census, BERNARDS TOWNSHIP contained a house-

jj hold population of 11,531 persons, or approximately 5.9 per

U cent of Somerset County's household population. Residential
•I

jj density in BERNARDS TOWNSHIP amounted to 462 persons per

j: square mile as of the 1970 Census, a density substantially

|» below the comparable figures of 635 persons oer square mile .

i!

jj in Somerset County and 938 persons per square mile in New

*\ Jersey.

. . . 2. Somerset County, in which BERNARDS .TOWNSHIP

is located, is the second wealthiest county in New Jersey,

|j with a 1970 Census median family income of $13,433, a level

Si
ji exceeded only by Bergen County with a median family income
V 1

|| of $13,597-. Morris County, on the northern boundary of
is

\ Somerset County, ranks third in wealth in New Jersey with a

j! median family income of $13,421, and was the only other

j! county with a 1970 Census median family income over $13,000.

jj 3, BERNARDS TOWNSHIP stands out, even within
J •
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this structure of affluence, as one of the wealthiest

municipalities in New Jersey. As of the 1970 Census (1969

income), BERNARDS TOWNSHIP was reported to have a median

family income of $17,852, and an average (mean) family

income of $19,243—income levels of 33 per cent above the

ii 'County and 57 per cent above the New Jersey median. Of

j! New Jersey's 567 municipalities, BERNARDS TOWNSHIP ranxs

• j 35th in family income, a ranking that places it in the 9 4tn

j! percentile in the State. The 531 municipalities in New

i; Jersey with income levels below that of BERNARDS TOWNSHIP

ii
li contained 95.69 per cent of New Jersey's population.
y.

\\ 4. BERNARDS TOWNSHIP is a municipality of size-
jl able land area outside the central cities and older, built-

(j

[\ up suburbs of our North and South Jersey metropolitan areas',

!l It is in the process, due to its own land use decisions

j! and its location with respect to major new interstate high-

-j;' ways', of shedding its • rural tcharacterlstics~and. would, but-•

for its exclusionary land use practices, experience a great

population increase.

5. BERNARDS TOWNSHIP is a "developing municipal-

ity" as defined by the New Jersey Supreme Court in Southern

Burlington County N.A.A.C.P. v. Township of Mount Laurel,

67 N.J. 151 (1975). .

6. Only 10 developing municipalities in New

Jersey had 1970 Census median family income levels above

I!
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• that of BERNARDS TOWNSHIP.

;• 7. The social characteristics of BERNARDS

;. TOWNSHIP furnish further indication of its exclusionary

jj status. Racially, 3ERNARDS TOWNSHIP is, according to

i! the 1970 Census, 98.14 per cent white, a percentage well
u "

\\ above the parallel statistics of 95.85 per cent white in

;. Somerset County and 88.76 per sent white in New Jersey as

jj a whole. Educationally,. the median years of school completed
i \
I -

jj by BERNARDS TOWNSHIP residents (excluding inmate population^

j; at Lyons Hospital) of 13.5 years is significantly above-

jj Somerset County's median of 12.4 years and New Jersey's

jj median of 12.1 years. The median age of the TOWNSHIP'S

|| residents is 34.0 years" compared with 29.4 years in

Somerset County and.30.1 years in New Jersey, reflecting the

necessity of an established income to be able to afford the

purchase of housing in BERNARDS 'TOWNSHIP.

• 8.' Residential housing statistics from the 1970

census also reflect the municipality's affluence. Accord-
1

jj ing to the U. S. Census of Housing, 9 7.2 per cent of the

jj BERNARDS TOWNSHIP'S housing units were one-family structures

jj as compared with a State percentage of 57.9 per cent and a
i|
i>
jj Somerset County percentage of 73.6 per.cent. Of the occupied
i j

\\ housing units in BERNARDS TOWNSHIP, 9 0.1 per cent were
:| " .
•, i

jj owner-occupied units as compared with a State percentage of
ij
ji 60.9 per cent, and a Somerset County percentage of 73.1 per

|! cent. " The median number of rooms per housing unit was 7.2(4



rooms in 3ERNARDS TOWNSHIP while the New Jersey median was

5.2 rooms and the Somerset County median was 5.9 rooms.

9. The 1970 Census of Housing reported that the

median value of owner-occupied housing units in New Jersey

was'$23,400. The comparable figure for Somerset County was

$29,700, a value 26.9 per cent above the New Jersey median.

The median housing value reported for BERNARDS TOWNSHIP in

1970 was $40,000, a level 70.9'per cent above the New Jersey

median and 34.6 per cent above the Somerset County value.

•[: The median housing values for units for sale in BERNARDS

•j TOWNSHIP as of the 1970 Census were beyond the Census takers

\\ scale and were simply reported to be $50 ,000-plus. Since

\i the 1970 Census, housing values have increased markedly
11

!; throughout New Jersey, and one survey reported a 1971

j! sample median value of existing and new homes of $62,500 for

\\ Somerset County." Were this value relationship applied to
i r • ' • • • ' • •

j; BERNARDS TOWNSHIP, a .197.1 median .value of .$84,125. would be

|; derived (Bernards - 1.346 x Somerset CountyK Even by
j{ conservative standards (assessed valuation) the average

jt housing value in BERNARDS TOWNSHIP had increased to $60,355

]] by 1974, a figure similar to the average value of $60,854

Ji reported by the Township Committee for all housing units as

jj of August, 1975. New construction in the TOWNSHIP is
ij • . _

cons ide r ab ly more- expens ive , ranging from $80,000 upwards.

10 . Although BERNARDS TOWNSHIP'S r e s i d e n t s rank
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among tne most affluent in New Jersey, their property tax

burden ranked the TOWNSHIP 226th (50 percentile) in the

State in 1973. 3y 1975, BERNARD TOWNSHIP'S rank relative to

property tax rate was 354th from the highest (below the 40th

percentile}. Similarly, the per capita real estate tax in

3ERNARDS was $118 in 1960 and $324 in 1970—amounts equal to

96.7 per cent and 126.1 per cent of the respective New

Jersey averages. Thus, while income in BERNARDS TOWNSHIP

was 57 per cent above the New Jersey median in "1970, the

real estate burden was only 26.1 per cent above the State's

average cost. Relative to income, BERNARDS TOWNSHIP rest-

;; dents have been paying a substantially lower per cent in

•' property taxes than their New Jersey counterparts.

: 11. Since 1970, BERNARDS TOWNSHIP residents have
i

;' enjoyed a particularly favorable tax climate, with the equal-

!.? " ized tax rate decreasing—from $3.93 per $100 in 1971 to

I • $3.72 per $1.00 in 19.7Z to $3..53 per $100 in 1973 to .$.3.27 per

!: $100 in 1974 and $2.86 per $100 in 1975. Thus, while local

!• ' equalized tax rates in New Jersey have generally increased,

(. BERNARDS TOWNSHIP'S equalized tax rates have decreased.

s! 12. The principal reason for the recent decrease

\[ of the tax rate in BERNARDS TOWNSHIP is the presence of the
si

';' American Telephone and Telegraph Company (hereinafter re- .

;•• ferred to as "A.T\&T.") Worldwide 'Headquarters in the

I; Basking Ridge section of the TOWNSHIP. This A.T.&T. facil-
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; ity will oe valued at $100 to $110 million (1975 dollars)

when completed. At current assessment rates, this A.T.&T.

; ratable could yield revenues of $3.5 million when completed,

•' an amount equal to 4 7.3 per cent of the TOwNSHIP' 3 total tax

;l levy of $7.4 million during 1975.

I? " 13- The new A.T-.&T. facility, although only

partially completed, was assessed at $34.5 million during

\[ 1975 and yielded revenues of $1.3 million last year.

): Approximately $1.8 million in revenues from A.T.& T. are

I. anticipated by the TOWNSHIP during 1976, and revenues of
i!
i

•I $3.5 million between 1978 and 1980 from A.T. ST. would not
i'

II appear unreasonable.

5; 14. During 1975 and 1976, the revenues derived

\[ from A.T.&T. have enabled BERNARDS TOWNSHIP to lower i t s

I: equalized tax rate significantly while other municipalities

U
\[ throughout New Jersey are raising general levies by 10 to 20'
}• per- cent in order to* obtain* minimum funds t.o finance .local ..

i! ' ' " %'
j| education. BERNARDS TOWNSHIP will be able, when the A.T.&T.
»s
)'

II facility is completed, if it continues to succeed in its

;»

!l efforts to exclude lower and middle income housing, to lower

I -
j its present equalized tax rate at least $1.00 to $1.86 per

?J
(I $100.00 in assessed population.
II
|| 15. BERNARDS TOWNSHIP is intersected by two major

H
I'; Federal Interstate Highways which, when they are completed,
H
\\ will place it within 35 minutes of Newark, New Jersey's larg-
i i

\\ est city, and 45 minutes of New York City.

!! (7)



16. BERNARDS TOWNSHIP would experience a great

population increase because of its own primary employment,

its geographic location with respect to other employment

j; centers and its highway system but for its unique and herein-

\} after described system of exclusionary land use regulations.

ij THE ALLAN-DEANE APPLICATION

\] 17. Plaintiff, THE ALLAN-DEAN CORPORATION (herein-

!j after referred to as "ALLAN-DEANE") , is the owner of lf071

il acres of land located in 3ERNARDS TOWNSHIP and more parti-

cularly known as Lots 1, 4, 6, 6-2, 6-3, 6-4, 21-2, 22-2,

23&35, 24, 28-1, and 32-1 in Block 171, and Lot 1 in Block

I; 15 8, on the tax map of BERNARDS TOWNSHIP.

|j 18. The ALLAN-DEANS property located in 3SRNARDS

;' TOwNSHIP is contiguous on the west to an additional 461

'.] acres of undeveloped land owned by. Plaintiff in the adjoin-

}-i- ing Township of Bedmlnster. ( -. -•''•... • •. .- .-•

?; 19. Plaintiff's property is all undeveloped and

•;'' is located northeast of the intersection of Federal Inter-
I!
i: state Highway 78 and Federal Interstate Highway 287.

$! 20. ALLAN-DEANS' S land is all located, pursuant

ij to Chapter XII of the Revised General Ordinance of the
I i .

jj Township of Bernards (hereinafter referred to as the

|; " BERNARDS *TOWNSHI-P ZONING ORDINANCE") adopted by Defendant,

\\ THE TOWNSHIP COMMITTEE OF THE TOWNSHIP OF BERNARDS (herein-

(8)



after referred to as the "COMMITTEE"), in Residential 3A

district. under the use regulations applicable to such

district, the only uses therein permitted a-re single-family

detached dwellings on three (3) acre lots.

21. On November 1, 1971, ALLAN-DEANE formally

applied to Defendant, THE PLANNING BOARD OF THE TOWNSHIP

OF BERNARDS (hereinafter referred to as the "BOARD"), for

a zoning change after several informal meetings with the

BOARD, at which Plaintiff pointed out that the.-property

could be developed at reasonable densities in a responsible

manner.
»

22. By letter dated November 11, 1971, the BOARD

acknowledged receipt of .this application together with a

proposed amendment to the BERNARDS TOWNSHIP ZONING ORDINANCE-,

and informed ALLAN-DEANE that it agreed that some corrections

of the existing zoning were necessary and it was.considering

.the rezoning, no.t only at. the Plaintiff's property, but. the

entire TOWNSHIP. The BOARD requested ALLAN-DEANE to be

patient in view of the magnitude of their concept to allow

the BOARD to educate the public concerning this concept and

to test their reaction to it.

,i 23. ALLAN-DEANE gave the BOARD the time it had

\\ requested to study this application in the context of over-

ly all master-plan revisions.
I's

;; 24. On December 18, 1975, the BOARD formally

(9)



adopted a new master plan in which the ALLAN-DEANS property

was designated for sparse residential development.

25. On February 10, 1976, ALLAN-DEANE submitted

a revised plan for the development of the property to the

30ARD and again requested the BOARD to recommend the rezon-

ing of this property to-the COMMITTEE.

26. During ALLAN-DEANE1S presentation of its

plan to tne BOARD, Plaintiff demonstrated the following:

(a) the designation of the ALLAN-DEANE

property for three-acre, single-family residential devel-

opment was arbitrary;

(b) the ALLAN-DEANE property could be

developed at reasonable densities without adverse environ-

mental impact and is suitable for multi-family development;

(c) the master plan and natural resource

inventory/ insofar as it purports to support the existing

zoning, is .contradictory and indefensible;.

(d) the existing PRN (Planned Residential

Neighborhood) zones, to the extent they purport to be areas

in which reasonably priced housing might be constructed, are

unrealistic. The environmental and zoning constraints in

that area work together to make it doubtful that any housing

below the $90,000 price range could be constructed; and

(e") BERNARDS TOWNSHIP has excluded, through

its zoning, not only its fair share of the regional need

10



for low and moderate income housing, but also its fair

share of the regional need at all income levels below

$40,000 per year.

27. The development of the ALLAN-DEANE property

in accordance with the submitted plan would substantially

relieve the existing housing shortage in the BERNARDS

TOWNSHIP housing region and would enable persons who can

not presently afford to buy or rent housing in BERNARDS

|[ TOWNSHIP to live there.

;-: 28. Because of the size of the ALLAN-DEANE land

j- holdings and the economies of scale, housing could be

|l constructed on the ALLAN-DEANE property in an environraent-
ii

l' ally responsible manner and at a price range affordable to

\\ all categories of people who might desire to live there,

)• including those of low and moderate income, if BERNARDS

!- TOWNSHIP, by its land use regulations,- made such development

\\ reasonably possible.

• ; 29. ALLAN-DEANE is"' prepared • and has offered to " '
M
H work with the TOWNSHIP OF BERNARDS or some other sponsoring :

V: • " '

S'{ agency to assure that a substantial portion of the multi-

|; family homes constructed on the property would be eligible

(j for rent subsidies in order to help BERNARDS TOWNSHIP to

provide fully for its fair share of the regional housing

|i need at all income levels.THE BERNARDS TOWNSHIP EXCLUSIONARY ZONING SCHEME.

30. The BERNARDS TOWNSHIP ZONING ORDINANCE, by its

(ID . •



very terms and provisions,. restricts housing uses in BERNARDS

TOWNSHIP to persons who can afford to live in single-family

dwellings located on valuable lots of considerable size. The

effect of the design and structure of the zoning ordinance

is to unnecessarily increase housing costs. This ordinance,

by way of example, contains the following unique exclusionary

^provisions, all of which have the effect of driving upward

the costs of housing:

(a) efficiency units are not permitted any-

where in BERNARDS TOWNSHIP and the smallest permitted unit

is a one bedroom unit with a minimum of 660 square feet;-

(b) apartment units are prohibited. (Al-

though the PRN purposes indicate apartments are permitted,

no unit may be placed above another unit);

(c) the minimum floor area requirements

for one and two bedroom units in the PRN zone are exces-

sive and bear no relationship' to health, safety or welfare;

(d) the"maximum "gross-density permitted is

extremely low, requiring high-cost private units and pre-

ij eluding subsidized units;

!J (e) the filing fee required to be paid
!!
w upon the submission of an environment impact report is
ij
ij excessive and bears no rational relationship to municipal
|i costs in reviewing such reports, and is a patently unlaw-
11
\\ ful revenue measure. The • fee which ALLAN-DEANE would be
I <
ij required to pay in order to have its site plan merely re-

12}



viewed would be in excess of $16 5,000 under the BERNARDS

TOWNSHIP fee schedule; and

(f) the only areas zoned for multi-family

housing, the PRM zones, are the most environmentally sen-

sitive and inappropriate areas in the entire TOWNSHIP.

_8oth PRN zones have substantial areas in .the flood plain.

_ The entire PRN-8 zone and two-thirds of the PRN-6 zone are

proposed, because of their unsuitability for development, as

open-space in the County Master Plan; the United States

Corps of Engineers has proposed that much of this area oe a

flood control reservoir; and the Upper Passaic River Envi-

ronmental Counsel has recommended that 110 acres in tnese

zones be preserved in open space. Much of the remaining

land in the PRN zone is in institutional use and is not

•reasonably available for development. Because of the phy-

sical constraints, the low net density requirement and other

jj exclusionary land use requirements, the^actual housing unit

j; yield from these areas should be considerably less than

\\ one unit per acre. The average housing unit cost of con-

jj struction in this area should exceed $90,000 per unit in
i;
!j 1976 dollars; and
ii

ij (g) the BERNARDS TOWNSHIP ZONING ORDINANCE

prohibits mobile homes in the entire TOWNSHIP.

31. The BOARD drafted and the COMMITTEE enacted on

May 17, 1977, an Ordinance (Ordinance #425 of the BERNARDS

(13)



TOWNSHIP. ORDINANCES) to replace Ordinance 385 which had pro-

vided on its face for 354 units of low and moderate income

housing, out contained provisions which insured that no such-

housing could be constructed. The new Ordinance #425 purports

to comply with the decision of the Supreme Court of New

Jersey in Qakwood at Madison, Inc. et al, vs. Township of

Madison, et al, in that it allegedly permits the construction

of 385 units of "least cost" housing in Bernards Township. •

The Ordinance, as amended, remains exclusionary for, inter

alia, the following reasons:

(a) the Ordinance provides no controls to

insure that the housing constructed thereunder will indeed be

"least cost"; nothing in the Ordinance would-prevent a developer

from constructing and marketing dwelling units approved pur-

suant to this Ordinance at costs which would render them

unaffordable to most of the population within the BERNARDS

T O W N S H I P h ' o u s i n g - r e g i o n . - ' • • •' ' •• - • ••.••...*•.•••"•

(b) there is no requirement in this Ordinance

which ensures that any units will be made available to per-

sons of even moderate income;

(c) the requirement in paragraph 1 (c) of the

Ordinance, which provides that the distribution of subsidized

units in any complex as a whole shall likewise apply, within

each category of dwelling unit size set forth in paragraph 2 (k),

which in turn prescribes a rigid mix of i, 2, 3 and 4 bed-

room units, imposes constraints so inflexible as to virtually

(14)



preclude a feasible Section 8 development or other subsidy

programs;

(d) the Ordinance in 2 (g) requires a maxi-

mum density of 6 dwelling units per acre, .a density sub-

stantially below customary densities of multi-family

development, which combined with the maximum height require-

ment, found in 2 (1), of 2h stories results in higher than

necessary costs per unit for land and for site improvements;

i; (e) the Ordinance in paragraph 5 (j) requires

\\ one parking lot for each bedroom, a cost generating require-

\\ ment which is vastly in excess of the standards of any

h federal or State agency;

I* (f) the'Ordinance contains no. safeguards,

i such as ceiling standards for lot size, floor area, and the

'•: like, to prevent development of housing that is clearly

:. not "least cost" ;*

H • • (g)- the Ordinance, does not-provide,, as is ' .. ,

\\ called for in the Madison decision, a reasonable cushion
i '
j ;

|j over the number of contemplated least cost units deemed
\\ necessary under even BERNARDS TOWNSHIP'S own ingeniously,
!!
j; understated "fair share" formula;
I;
?.j (h) the 3 54 units of very low and low in-

j; come housing provided for in the Ordinance represent only

H > "
I' a small f r a c t i o n of BERNARDS TOWNSHIP'S " f a i r share" of the
j ,

»j regional housing need;
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(i) the Ordinance contains the same exclu-

sionary provisions (such as the prohibition of efficiency

units, the prohibition of apartments, and an exceedingly

low permitted density), found elsewhere in the BERNARDS

TOWNSHIP Zoning Ordinance, all of wnich have the effect of

driving upward the cost of housing.

32. The BERNARDS TOWNSHIP LAND SUBDIVISION ORDI-

NANCE, by its very terms and provisions, unnecessarily in-

creases housing and development costs.

33. The effect of these requirements, together

with the density and floor area ratio requirements, the open

space requirements and the complex and expensive environ-

mental impact statement required, assures that any housing

built in BERNARDS TOWNSHIP will be more expensive than

housing similarly constructed elsewhere. The governing

' body of BERNARDS TOWNSHIP has failed to adjust its zoning

• I- regulations .so as to render possible and feasible the

(j "least cost" housing, consistent with minimum standards of

\\ health and safety, which private industry will undertake,

{! in an amount sufficient to satisfy the deficit in the

\\ municipality's fair share. This failure is both quantitative
\l
|| and qualitative. Insufficient areas are zoned to permit least
\-
\\ cost housing, and the zoning restrictions are such as to pre-
! ; > . , _ • -

l\ vent production of. units at least cost consistent with health

Ij and safety requirements.
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SOCIAL CONSEQUENCES OF BERNARD TOWNSHIP'S
EXCLUSIONARY PRACTICES.

34. The COMMITTEE and the BOARD- nave delib-

erately sought to preserve BERNARDS TOWNSHIP as an en-

clave of affluence and social homogenity by influencing

County and̂  State agencies and agencies of the Federal

government to adopt policies which make it difficult

and expensive for developers to construct housing at

reasonable price ranges. In particular, the BOARD and

the COMMITTEE have:

(a) influenced the Somerset County Plan-

ning Board to designate the ALLAN-DEANE property and

other areas suitable for multi-family housing as areas

not intended to be sewered; and

(b) influenced the Somerset County Plan-

ning Board to include areas suitable for multi-family

W dwellings, including the ALLAN-DEANE property, in its
v- . . . • . . . . . .
j| master plan -as an area -to be developed' in a" sparse re'si-'

\'i dential mode.• *
ii

\\ 35. Although BERNARDS TOWNSHIP presently has

|; over 7,000 acres of vacant, residentially zoned land,

\\ that land is physically and economically available, be-

j| cause of BERNARD TOWNSHIP f'S system of iand use regula-

]\ tions, to only the upper 5%, by income, of New Jersey's

;; population. '•••

\ 36. There is a critical housing shortage in New

•; Jersey generally and in the BERNARDS TOWNSHIP housing re-
\\
l\ ' (17)



gion specifically, and that housing need has been added to

and increased by the actions of the COMMITTEE which re-

zoned an area at the request of the American Telephone and

Telegraph Company in order to permit it to build a world

headquarters in BERNARDS TOWNSHIP.

37. The A.T.&T. complex in BERNARDS TOWNSHIP

will employ, when it is completed, an estimated 3,500

people at a broad range of income levels who will require .

an estimated 2,850 homes.

33. The A.T.&T. office complex in BERNARDS TOWN-

SHIP will, when it is completed in 1978, pay annual property
»

taxes to BERNARDS TOWNSHIP of approximately three and

one-half million dollars. These property taxes will

constitute almost one-half of BERNARD TOWNSHIP'S total tax

.receipts.

39. BERNARDS TOWNSHIP, which already enjoys,

|; in proportion to their taxpayers incomes, one of the lowest

il tax rates in New Jersey, will be able, due to- the taxes it"

\[ will receive from A.T.&T., to reduce its tax rates even

\] further.

11 40. The great majority of the employees of

I; A.T.&T. in BERNARDS TOWNSHIP will be unable to afford
;' housing for their families within BERNARDS TOWNSHIP be-
ll .

(( cause of the TOWNSHIP'S land use regulations. Many'of

1; these workers will be locked out, because of their finan-

\\ cial resources, of the other suburban residential areas

•I • (18)



surrounding BERNARDS TOWNSHIP and will have to commute

excessive distances to their jobs.

41. A.T.&T.'s Long Lines Division is in the

process of constructing their headquarters just north of the

ALLAN-DEANS property in neighboring Bedminster Township,

That facility will employ an estimated additional 3,500

people who will require an additional 2,850. homes. The

majority of these workers will be excluded, because of their

financial resources, from BERNARDS TOWNSHIP and the suburban

municipalities which surround it, and will have to commute

excessive distances by automobile to their jobs.
*

42. The ALLAN-DEANE property, because of its

unique locational relationship to both the Long Lines and

the A.T.&T. Headquarters buildings, is in a position to pro-

vide a good portion of the housing needs of their proposed

;'• 7,000 employees. . .

\\ . 43.' The COMMITTEE 'and the BOARD failed to act

|; reasonably ' and in jEur-therance ' of a legitimate comprehensive

\\ plan for the zoning of the entire municipality when they

jj rezoned for A.Ti&T., but chose to ignore the housing needs
j :
< ;

|i .of A.T.&T.'s employees as well as the regional housing needs.

|! 44. The BERNARDS TOWNSHIP ZONING ORDINANCE and

j| its entire system of land use regulations is invalid because

\\ its has a substantial external impact contrary to the general
V- welfare. BERNARDS'TOWNSHIP1 S accommodation of large employ-
jj

{I ment generators, coupled with BERNARDS TOWNSHIP'S exclusionary

!• (19)



land use policies have:

(a) imposed an unfair burden on other muni-

cipalities within the BERNARDS TOWNSHIP housing region to

provide housing for persons in the lower and middle income

spectrums employed in BERNARDS TOWNSHIP;

(b) deprived other communities, cities and

" urban areas already providing more than their fair snare

of housing for all categories of persons of the ratables

they need to create a better balance for their community

to pay the educational and governmenkaj^costs associated

wj.th residential development;

(c) contributed adversely to a national

and local energy crisis.by creating a physical and economic

need for long distance commuting for persons employed within

BERNARDS TOWNSHIP;

(d ) imposed an unfair burden on ".workers

employed in the BERNARDS TOWNSHIP housing region, most of

whom have no access to public mass transit and for whom

\\ transportation is both time consuming and prohibitively

i! expensive; and

ji - (e) contributed to the process of urban

l| decay presently afflicting our cities by depriving these
)i

I: cities of tax ratables while requiring them, at the same
I •
\\ time, to continue to bear the" educational and governmental
jS costs associated with housing.
-1

|| WHEREFORE, P la in t i f f demands judgment as follows:
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A. that the BERNARDS TOWNSHIP ZONING ORDINANCE

be declared invalid in its entirety;

B. that those portions of the BERNARDS TOWNSHIP

LAND SUBDIVISION ORDINANCE, together with any other land use

regulations which the Court finds unreasonably increases

Jiousing costs, be declared invalid;

C. that the COMMITTEE be ordered to rezone the

ALLAN-DEANE property so as to permit the development of

housing thereon at reasonable densities and at reasonable

costs;

D. that the COMMITTEE and the 30ARD be ordered

to affirmatively provide for their fair share of the re-

gional housing need at all family income levels, including

low and moderate and specifically to:

(1) establish a Housing Authority to spon-

sor and develop low and moderate income housing in BERNARDS

TOWNSHIP; • -

(2) fund"that Housing Authority not only

with federal and state housing grants but also with- a

substantial portion of the taxes paid to BERNARDS TOWNSHIP
ij
|i each year by A.T.&T.;

(3) plan and provide for, out of municipal

tax revenues, the extension of sewers, water, roads and

other utilities to areas zoned for multi-family development;

(4) cooperate with ALLAN-DEANE to keep

housing and development costs down in order to assure the

(21)



development on the ALLAN-DEANE tract of an appropriate

variety of housing types, including housing units eligible

to be taken over by the BERNARDS TOWNSHIP Housing Authority

under a federal rent subsidy program;

E. that Defendants pay to Plaintiff the costs

of suit;

F. that BERNARDS TOWNSHIP be restrained from

permitting further occupancy of the A.T.&T. facility in

Basking Ridge until such time as if can provide housing

for those employees;

G. that BERNARDS TOWNSHIP be restrained from

permitting any further nonresidential development of the

TOWNSHIP until it can meet its fair share of the regional

housing need;

H. that.BERNARDS TOWNSHIP be required to dis-

tribute to other municipalities within its housing region

an apportioned fair "share at its tax revenues; and . . .

' I. such other relief which this Court may

deem appropriate.

SECOND COUNT

1. Plaintiff repeats the allegations contained

in the First Count of the Complaint as if set forth herein

at length.

2. BERNARDS TOWNSHIP has been able, because of

this low tax rate and because of its unique location with

• (22)



respect to two major federal interstate highways (paid for

by the United States of America), to unfairly compete with

and attract valuable tax ratables away from our cities and

urban areas to further reduce its tax rate.

3. BERNARDS TOWNSHIP has refused or neglected

to provide for any substantial portion of the housing needs

of the employees of the company which it has induced to

leave an urban area and has left to other municipalities,

our cities and urban areas, the responsibility-of providing

adequate nousing at reasonable costs for said employees.

4. The members of the COMMITTEE and the BOARp

have conclusively demonstrated through their words and

actions that, although they are aware of their legal obli-

gation to affirmatively provide for BERNARD TOWNSHIP'S . -

"fair share of the regional housing needr they are pre-

pared, at any cost, to maintain BERNARDS TOWNSHI-P as an

enclave of affluence and social homog.eneity and to use

H every delaying tactic towards that end.
jj • ' •

]! 5. The general welfare of all citizens of

!i

jj New Jersey will be irreparably damaged by any delay in the

jl resolution of this case. While this matter remains in liti-

jj gation, the employees of A.T.&T. and other employees in the

jj BERNARDS TOWNSHIP housing region will be seeking homes in

1.1 areas far from their place of employment, other municipalities

?! and cities will be paying educational and governmental ex-

23



penses associated with housing and irreversible long range

patterns of commutation from home to work will be established

WHEREFORE, Plaintiff demands judgment as follows:

A. that this Court suspend the COMMITTEE'S

and the BOARD'S power to plan and zone BERNARDS TOWNSHIP;

B. that this Court appoint a receiver or

trustee for BERNARDS TOWNSHIP with the power to appoint

planners, housing consultants and consultants in tne

field of local finance;

C. that this Court order the COMMITTEE to

pay over to the receiver or trustee, all tax revenues

received from non-residential uses in BERNARDS TOWNSHIP;

D. that the COMMITTEE be required, during the

period of receivership, to support its schools and gov-

ernmental services out of remaining funds;

E. • that the receiver or trustee.be authorized

•and d-irected to••under-.take' .compreh'ensiv.e-planning, and to ... . .

rezone BERNARDS TOWNSHIP' into a reasonably oalanced com-

munity, providing for its fair share of the regional

housing need at every income level;

F. that the receiver or trustee be authorized

\\ to create and fund a HOUSING AUTHORITY^ and to otherwise

\l: spend the funds entrusted to him t.o affirmatively provide
• • * - • / » .

ij for the regional "housing need; and

\\ G. that this Court issue such other orders or

j| relief as may be deemed appropriate.

}\ (24)



THIRD COUNT

; 1. Plaintiff repeats all of the allegations

j contained in the First and Second Counts of the Complaint

j; as if set forth herein at length.

j; 2. The BERNARDS TOWNSHIP -ZONING ORDINANCE, as

'; applied to the Plaintiff's property, is unreasonable, ar-

< bitrary and capricious.

|> 3. The BERNARDS TOWNSHIP ZONING ORDINANCE, as
i [

\:. applied to Plaintiff's property, is discriminatory and
V

jl exclusionary *

WHEREFORE, Plaintiff demands the following:

A. that Defendants be directed to permit the

Plaintiff to develop its property at a reasonable density

for multi-family housing; and

B. that those portions of the ZONING ORDINANCE,

LAND SUBDIVISION- ORDINANCE, and other building and land

use regulations,, .which the Coqrt. finds unnecessarily in- %

crease housing costs, be declared invalid as applied to

!| Plaintiff.
I

ii '
!j FOURTH COUNT
ij 1. Plaintiff repeats the allegations contained
J.

in the First, Second and Third Counts *of the Complaint, as

if set forth herein at length.

j! 2. 'Pla'intiff alleges that the BERNARDS TOWNSHIP
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ZONING ORDINANCE requiring a minimum acreage of thre'e acres

for residential dwellings is, as applied to Plaintiff's prop-

j erty, in violation of the State and Federal constitution in

\\ that it deprives Plaintiff of its property without due pro-

;; cess of law and has denied to Plaintiff the equal protection

j! 'of the laws.

i. ' WHEREFORE, Plaintiff demands" that Defendants pay

]\ Plaintiff just compensation for depriving Plaintiff of its
f :

i| property without due process of law.
i;

•j FIFTH COUNT

j| 1. Plaintiff repeats the allegations contained

\\ in the First, Second, Third and Fourth Counts of the Com-

\. plaint, as if set forth herein at length.

2. All three branches of State Government, the

Legislature, the Judiciary and the Executive, have recog-

nized that there exists a serious shortage of decent living

accomodations in New Jersey at rents and prices affordable

ji to a broad spectrum of this State's citizens and, have de-
li
•- termined that the general welfare requires that such housing

|| be provided^

ij 3. THE SOMERSET COUNTY PLANNING BOARD (herein-
\\
j! after referred to as the "COUNTY BOARD"") has the duty and is

!{ required by basic planning principles, by N.J.S .A. 40:27-2,
11
U and by the United States and the New Jersey Constitutions to
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promote the general welfare and to encourage all municipali-

ties within the County to affirmatively provide for the

regional housing need.

4. The COUNTY- BOARD has conspired with SERNARDS

TOWNSHIP and other municipalities in the Somerset Hills area

"to preserve the exclusionary zoning in that area of Somerset

County.

5. The COUNTY BOARD has encouraged BERNARDS *

TOwNSHIP and the BOARD and other municipalities within the -.

Somerset Hills area to adopt land use policies which have

a-substantial external impact contrary to the general wel-

fare and which:

(a) impose an unfair housing burden on other

municipalities, including municipalities in Somerset County,

within the BERNARDS TOWNSHIP housing region;

(b) deprive other communities, cities and

urban.areas, already- providing more than their fair share, of

housing for all categories of persons, of the ratables they

need to create a better balance for their communities to pay

educational and governmental costs engendered by residential

development;

(c) contributed adversely to a national and

local energy crisis by creating a physical and economic need

for long distance commuting for persons employed within

BERNARDS TOWNSHIP, Bedminster Township and Far Hills Borough;
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(d) • imposed an unfair burden on work'ers

employed in the Somerset Hills area, most of whom have no

access to public mass transit and for whom transportation

is both time consuming and prohibitively expensive; and

(e) are in clear violation of the existing

statutory and case law requirements that each municipality

plan comprehensively for a reasonably balanced community

and to affirmatively meet its fair share of the regional

houing needs of persons employed within the housing region. ••.

6. The COUNTY BOARD has adopted a County Master

Plan which mirrors the existing desire of BERNARDS TOtfNKIP

and of other communities in the Somerset Hills.

7. The County Master Plan, insofar as it includes

the ALLAN-DEANE property, is arbitrary and capricious. ' '

8. The COUNTY BOARD has conspired with BERNARDS

TOWNSHIP and other municipalities -within the Somerset Hills

•jj- area to-hold secret meetings in. pl-ain violation-of the Open •

Public Meetings Act for the expressed purpose of preserving

I-- BERNARDS TOWNSHIP and other municipalities from residential
ii

developments of a density and on a scale which would econo-

mically permit housing to be provided to persons of low or

moderate incomes.

9. The COUNTY BOARD, in reckless disregard of

the public welfare, has:

(a) designated the ALLAN-DEANE property and
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other areas suitable for multi-family housing as are'as not

intended to be sewered;

(b) influenced the New Jersey Department of

Transportation to request, the redesign of tne proposed U.S.

287 interchange constructed for A.T-&T. so that it would be

"more difficult for that interchange to serve undeveloped

areas of 3ERNARDS TOWNSHIP and Bedminster Township, includ-

ing the ALLAN-DEANE property, which had applied for rezoning

for a multi-family use;

(c) attempted to influence the State Depart-

ment of Environmental Protection and the Federal Environmental

Protection Agency to adopt sewer funding policies inimical

to the development of housing in the Somerset Hills area;

(d) totally ignored the housing needs of

persons employed in the BERNARDS TOWNSHIP housing region;

(e) encouraged and allowed its employee,

. the Direc-tor. of-, the COUNTY BOARD.-staf.f,.. to publicly at.tac.k. . • .

= i State housing policy and to discourage municipalities in
U
ji Somerset County from providing for their fair share of the
i! " ' ' '
\\ regional housing need.

WHEREFORE, Plaintiff demands the following:

I A. that the COUNTY BOARD be directed to reorder

\ its priorities and affirmatively encourage municipalities in
i
) Somerset County to meet the housing needs of persons employed

; within the Somerset County housing region generally and,
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specifically, the need of persons employed in the two

A.T.&T. facilities in the Somerset Hills area;

B. that the COUNTY BOARD be directed to adopt a

new master plan consistent with the obligaion of all muni-

cipalities within Somerset County to provide for their fair

share of tjie regional housing need;

C. that the COUNTY BOARD be directed to cooper-

ate affirmatively with ALLAN-DEANE and other prospective

developers of new housing at price ranges below what is now

available in the Somerset Hills area to solve the environ-

mental problems associated with larger scale developments

and to service such properties with utilities and adequate

transportation facilities;

D» that the existing County Master Plan be declared

invalid; and

#E. such other relief which this Court may deem

appropriate. . . ' "

MASON, GRIFFIN & PIERSON
Attorneys for Plaintiff

By:

j Dated: August 16, 1977

Hen// A. Hill"
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FILING

ROBERT E^AYIK)R, J.C.C. t/a

Law Officas of
Fuerst and Singer
21 Bast High Street
Somervilla, 2Tew Jersey 08876
(201) 526-3300
Attorney for Plaintiffs

THSQDOBS 2. LOHEKC# LOUIS J.
HERRr SAM WISENI3, ̂ !ARX0N
WISHNIE, Executrix of the Batata
of Harry Wishnia, Deceased,
ALICE J. mSSEX, Trustee # WILLIS
F. SAGS, WILLIAM W. LANIGAN, and
HSXWI3 SAGS,

Plaintiffs

vs.

THE TOWNSHIP OF BEBHARDS, in
the Covuaty of Sonserset, a
municipal corporation of the
State of New Jersey, and THB *v:
PIANNX^Q BCA3D of the Township
of Bernards,

Defendants .-

. ( PLICAT, lERfcOt- nLtu
;-VWITH sofi!r;.:»-r w-m CLERK
;- ROBERr E.GAYNQR, I C C .

T/a

SUPERIOR COURT 0? 2TEW
LAW DIVISION, S0MBBSET«CPUNT5f

Civil Action

COMPLAINT
IN LIEU OF

PREROGATIVE WRITS

Plaintiffs, Theodora Z« Loranc, residing at 241 Hew

Provid«nca Road, Motmtainsida, N«v Jarsayy Louis J. Harr, Sam |

Wishnia, and Marion Wishnia, c/o Sam Wiahnia, 24 Wilbur Avanu«# j

Newark, New Jersey; Alice J* Hansen, Trustee, residing at 1500 j
!

Kenyon Avenue, Borough of South Plainfield; Willis F. Sage, rasidi
•

at 1005 Park Avenue, Plainfield, New Jersey; William W. Lanigan, |



residing at 35 East Craig Street, Basking Ridge, Haw Jar a ay;

and Margin Saga, residing at 9 Indian Rock Road, Warran, Haw

Jersey, by way of complaint against the defendants sayi

1. Plaintiffs are the owners or purchasers under

option of certain real pxopejrty located in the Township of

Bernards in tha County of Somerset, and the State of New Jar soy

and known more particularly as Lot 3 in Block 1781 Lots 5, 6+

7, 8, 12, 13/ and IS in Block 177; and Lota 19, 20, 21, 22,

23, 24, 25, 25-2, and 27 in Block 176 y which were- the subject

matter of a rezoning by the defendants kncwn as' Ordinance Ho* 347

finally adopted on September 3, 1974*

2 • Plaintiffs allege that such zoning ordinance is

unreasonable * arbitrary and capricious, and is in violation of

plaintiffs * rights under tha Federal Constitution, the New Jersey

Constitution, and the statutes of the State of Hew Jersey, in

that it denies plaintiffs the use of its property in the respect

of the density requirements$ minimum habitable floor space,

parking space requirements, minimvra acreage requirements# a

requirement for "city sewersn, storage requirements«
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3« Said ordinance makes no provision whatsoever for

mobile or modular homes or multi-family hones of a type and

density vhich would permit the utilisation of such land for

such purpose.

4. Said ordinance by its requirements- is designed to.

systematically exclude minorities, and those of a lower economic

structure, and effectively preclude* the construction of any

dwelling, except of a type vhich would exclude such minorities

and lower income individuals.

5. While defendant has resoned to permit substantial

nonrasidentlal development * it has failed to make any provision

whatsoever in its zoning ordinances by zoning so as to permit

tha construction of smaller and lass expensive residential

dwellings of a type vhich could be afforded by minoritlae and

by people of lower economic, status*

6* The amendment to the ordinance on September 3,

1974 which changed tha zoning from B20 to 340, without notice,

publication, referral or public hearing was illegal* . - . '

&HEKSF0K5, plaintiffs demand judgment against .

defendants setting aside those section of the ordinance to the

extent of the reasons complained of herein and further.
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rasp act fully requests of tha Court to diract aaid- defendants

to permit the construction of re3idantial-type dwelling units at.

a density of not lesa than 12 units pax acre on a minimum of

5 acres, to eliminate tha minimal habitable floor space require-

ment, to eliminate any requirement for parking spaces in excess

of 2 spaces for each residential dwelling, diract the inclusion,

of a provision in such ordinances for the utilization of

modular or mobiles-type homes, permit the construction where

/severs are constructed by the owner of the land, permit the

granting of open space to entities other than the municipality,

such as tha State of New Jersey# or Somerset County Park

Commission, and retain jurisdiction of the within action until

this is accomplished in a manner satisfactory to the Court*

Law Offices of
Fuerat and Singer

Staven B.
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flr-st cocnt a» i f fully1, sat fort3i Sarais*

"to S4.0 l a J?

t ic* , ptibllc»ti.ca» raBsrral or public

rd with ra<r&r& to a sv.'^ttna^i^l ££&d i&ajô r ŝ

4# 1*ha Plaintiffs v«ra t2ju» deai»d tb»ir rights

both t}» 5^5*r<il aad Stat« CcnstltTstioai aad t2a* Lavs of the

Stafc* of

Daclariasj t2», as«s»i*d scaia^ ordinance

part of

(C) S&a-taiaiagr j^rrisicictica ox this aatfctar vitSx

court peaciag t2» adcrrticc of satisfactory ordi3»nc*a»

For s-sca ©th*r raii^f tih* court, di^wt ayuaj

For



THIKD C0C2?T

!„ Plaintiff repeats r-aragraj&ua. 1 thrccgh 3 cf tb*

ir3t co-tat as i f failly set forth herein--

2. Section .3 (b) (1) of Crdiaattcd ^o, 347 provi^wt that

cvaor—app li gant may be paxsiittad toj ;
i!
'•:
!: ^resida«tia.l asisflibcrhood* fThis privila^ife. i s to Is* granted by
if"

c f t>5* irXansiis
rt car vas t

a property c^c^r th» right to iavcfeo

i t at t£& plda^urs cf tb» £'laaniacr Board and th*

4, This claatfificatiea la

a ia d«roaatis»i of t2» Plai-atiffa*

judcasanti

(A) Ssciariag Crdiaaaos B©« '54-7 void aad
• . • • • • / ' • " ' . • • • • • .

(3) 2*elariag th*t t2a* crdiaaaacc* i s iaraOid as i t

not
/

(C) Pjstaiaiag jariadicticsi of

coturt, t &

(D) For s'tsch otb^x rsXiaf tha ccwrrt

- 5 -



*?or co3t^ of suit:,

CCIIS?

!!
I; f irs t couafc SUB i f fislly salt forth harsia.

!j 2 . Crdirrnrfca «•«• 347 appssrsaxly req^a iraa a

I of t^^nt^r-f i « a^r^s ia ordsr .to invoxa th* r-KS zcaia^r

I;1 i t i3 isct cat fcrth aa such.
|:

! • • •

j! 3. Tba râ.rt̂riityga lot. Siza n««C«d fsr t^ZA SCSMr aT9 SO

j

ii (A) I^elariag Qrdiaaaca 15̂ . 34? void aad i l
j !
I (B) Ssttaiada^ jur-lsdict.ira of thiar siatt^r with,

i •
; court pertdia^ t2as adoptica of ss^fciafactory

(C) For stjc2i ctih«r r«I i sr tb*

(B)

^ p g ^ g 3 of
I • " ' • • •

I firyt c«>33*fc as if fully ssi: £ort2*

2. gectioa 4(4}(li) of Orsisamc* So. ^47

' I two bedrocw# thxa* b«<2rpca sad fensr {or ©arts) bedr



3 • Tba:r* i.a no raanarlyiag f actual ba^ia

H I^^XS it: i s arbitrary^ capxicious

and ia cctatraTearti.cn of

tlSfaf ccaatltuticaal rights*

(A) r-eclariag ti» scniag ordiaaaca no,- 347

lacr t2a adcptica of

(C) Fijr such c?th*r raliaf th& ccaxt

' SIZTH C£S33"?

if fsliy s&±. forth

p for ssobilft- ox aaodnlar bcsses or auiti—faassily

hcsae-3 o f a "typo sad dssis i t^ vhicb_"wotiX4- p^r

of syjch laaad for such purpose.

«» 7 «*.



by it*

to systuKoatlcally axcliaca sinoriti-ss, ^sd thosa of a Icvar

*sc©iic=d.c strucisira, £2*5 effactively praclssfies t3» coa

c£ ixrr/ &j&Hizse$, oxcapt: oi a ^TP^ '̂ "hich wwxld excluder

# by raaiscsi of lt:»

as a psrati-ssiibi* tt*«* fa l l s to

ccsacexsiity and .igscr^s t>;« hcusLsg

c2 t!b*

Sdiijicf orclliaaajcd o f

o f JO-*'?y^ ̂  TT<u ̂  t o

(B)

t>» T

;: «HO ^^TT<?¥!TS.--'-'^f*ftu!^ ^^^flt ^tftiTt^ 'f» ^>^^ 32SS9tJS5jC!3^39!t £3© sUSfl^ S
ii ** "

for 2aalti.-£asdly

0} TOT such, oti»r ralia£ a* -t2» Couart

For coa£3

- S



cotrer

1 • Plaintiff a T*p*at. pstrzigr-aph* 1 throogb 3 of th*

f irs t coxmt as if fully s«* forth hernia,

2. A portion of Plain-tiffs* property i s s i t u a t e

ia fchsi iaz3#di.3ta viclrdtrf of th« in-fcerchaagt* cf lataratat* 73

and 'Ki*ŝ  G«org« Koad*
• '

3 * This r>ropartv i s sao«% s>titabLa for c

4 . Th« failurar no SCB* this prcrp^rtY for ccaaoarcial

arbitrary, carrieriou», tmrsa»«oal>l« aaad etsaf isc

(A) P^ciarissa Ordis«a3JC* Sov. 34T

(C) For 3t>cb otSwr ralia? tb# cu^rt d&ssai

11 '*"% Tor csats oj

1* t la iat i f fa rap«*t paragraph*. 1 tfercugSt 3 of
I: . •

,, first ceeat au» i f f^lly ŝ et foaUi hsr^ia*



3. Saigteorfcoed

to saany port-Loaa of tlia ?33 zo&a. .. -

4 . This lack of neighbor

ara not: readily

scoaa la

vioLat!-?« of tha g*naral-v^lSara,

o f

(A) I>&cXari»g tha zoning ordiaasca of tha

as to be smll

(B) Dirawrtiag tha Tcvt^arilp of Bemaxds t o

frcm tha enforcesMtsi: of l t d zocXsg crd l

(C) Direct ing t2» .?TAy?133> BC£S2> 0?

CF TBS

to provide raasocabXa ssdighboxbood

(B).

arid

/'(S) -..For cc»ita os

fox rs

as Coart:

B. ? i o
19

• •§

C?

i
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Theodore Z*. Lorenc> Louis J* Herr,<
Sam Wishnie,. Marion Wishnie,.
Executrix of the Estate of Harry
Wishnie, deceased, Alice J. Hanseri,
trustee', Willis P. Sage, Bin. W.
Lanigan and' Me'rwin Sage •

-vs-
Township of Bernards, et al.

SUPERIOR COURT, SOMERSET COUNTY, LAV/ DIVISION

PRETRIAL ORDER

Pretried by judge Wil-fred P.- Diana ,

on February 7, 1975 • ••

Superior No. L— 6237-74" P .W:.' ,

County No. C— S11203

• TH» par+iss to this'aciion, by their *Horn«yi, naving app»«r*^ b«/or» fKs Court st • pr»iri*\ confflrvnce on th« above def«, ih» following
ction was ta^tn'

In lieu of prerogative writ to challenge constitutionali.ty of."amended

:oning o.rdinance, which provided for_ planned, residential .neighborhood zone,

.n that multi-family dwellings and neighborhood businesses are not provided

'or and to rezone plaintiffs' property. • • . •

2. See. Item 9;..

3. and -4. -.See'attached. :; ,

Denial of.use of.property

None.

7. Constitutionality of zoning ordinance, remedy of mandamus



FROST

-;.-*0: c v.

• « • ; • • ] i n

'J- '• •*• — •«-••.*•*.-v.'. KJ r«« J.-O. j . >.;« •,««.)X. -1 \.s\_>U ... i , O C 3 i , " HI . i ii • ~-^-^» £ \ ! CJ'-'-'i J « t vi "* \.l

:."j a-n ĉ iTAV̂ ci ror Cr iu l . DcfGndi-iivi:;1 rc^iy t r i a l ;̂c-cx.M*:ccn: to

•(-( ^ {y^ •c=^rrr:^r=r^^^; chare^iftcr. AG;:itio-;;al b r e i f s w i l l be rer

Ui -J • J.

5 s c . , foz vT-I^^iT.niJrjrs; Robert 0

hs~u . T h i e l e , J r . , fox 7 ^ V

To bo fixed by ai'si^ir.-^'nt clerk,

T>D ether rnattorii agreed up^n.

; 23, 1975.

oIjl •••' XLI'Ivwi) ?. DiAfl/ ,

:cvc;i !!



CAL. NO.

IFUERST & SINGER, ESQS.
|21 EAST HIGH STREET
iSOMERVILLS, NSW JERSEY 08876
I (201) 526-3300
IjAttorneys fo r P l a i n t i f f

({THEODORE C. LORENC, .et a l s ,
ii

Plaintiff,

v.

THE TOWNSHIP 0? BERNARDS,
ilet a l s ,

!•; Defendants.

SUPERIOR COURT

LAW DIVISION
SOMERSET COUNTY

DOCKET NO. L-6237-74-P.W.

CIVIL ACTION -
PRETRIAL MEMORANDUM OF
PLAINTIFF

NATURE OF ACTION: In lieu of prerogative writ; challenge to
constitutionality of amended ordinance in that the ordinanc
does not provide for multi-family dwellings, was passed v;i~
out proper notice and publication, does.not allow the ad van
tages of certain planned residential neighborhood provisions
to all property owners in the challenged zone, is vague and
indefinite so as to be unenforceable, denies equal protec-
tion- of the law, fails to meet with the statutory aims of ;
zoning,, systematically excludes minorities and those of lov;-
er income, ignores the needs of the general'region, fails to
provide 'for; adequate commercial, use., and fails, to •a.llow
for a neighborhood business zone.

\2. ADMISSIONS AND STIPULATIONS: Counsel for the defendant Town-
ship of Bernards is providing the attorney for the plaintif
with many documents pursuant to discovery. It is hoped tha
these documents may be reviewed oy the attorneys for the
parties and as stipulated for admission into evidence at the
time of trial.

JJ3-4. FACTUAL AND LEGAL CONTENTIONS: (Annexed hereto).

'|5. DAMAGE AND INJURY CLAIMS: The plaintiffs claim that defendant
|j zoning has denied them their Fifth Amendment right to use
jj * -of their property.

1 s



!

6. AMENDMENTS: None -. j

7. LEGAL ISSUES AND EVIDENCE PROBLEMS: The legal issues are as s^
forth in Number 1 and 3 Supra. With regard to the evidence;
problem, a motion is pending regarding depositions which the
defendants refuse to answer. I

8. LEGAL ISSUES ABANDONED: None . • j
i
i

9. SXHI3ITSj To be presented and consented to at the time of pre4

trial~as determined by.counsel. ' j

10.- EXPERT WITNESSES: No limit.

11. 'BRIEFS: As ordered oy the Court.

12. ORDER OF OPENING AND CLOSING: As usual.

|! 13 - ANY OTHER MATTERS AGREED UPON: None.

1̂ .-. TRIAL COUNSEL: Steven 3. Fuerst, Esq.

15. ESTIMATED LENGTH OF TRIAL:

16. WEEKLY CALL OR TRIAL DATE:

17. ATTORNEYS FOR PARTIES CONFERRED ON VARIOUS OCCASIONS.
MATTERS THEN AGREED UPON: Various documents could be stip-
ulated and marked into evidence.

} f
! i

j|l8. IT IS .HEREBY CERTIFIED THAT ALL PRETRIAL DISCOVERY HAS SEEN
I' COMPLETED, except interrogatories, and depositions.
I . . - . • . • . -

I 19. PARTIES WHO HAVE NOT BEEN SERVED: • None.

y I

SI DATED I V STEVEN 3. FUERST



THEODORE C. LORENC, et als, Plaintiffs
v.

THE TOWNSHIP OF BERNARDS, et als, Defendants

JDocket No. L-6237-74 P.W.
I

!3-4.. FACTUAL AND LEGAL CONTENTIONS OF PLAINTIFFS: As set forth
in the amended complaint the plaintiffs are owners or pur-
chasers under contract in a certain real property located jir
the Township of Bernards. A portion of the plaintiffs ?ro-j
perty was the subject of prior litigation, to wit: Docket j
rl L-12870-72-PW in the Superior Court of New Jersey, Lav; \
Division. A Court Order was entered in that action requir-
ing the defendant to rezone the properties in question. j

j! The^ decision was rendered in the earlier matter on Xarch 29;,
ij ~ - 1974. The said decision required a rezoning by the Tov;nshib
|j m by July 21, 1974. Various postponements and adjournments
ji of this deadline were obtained and the present ordinance
jj was passed on September 3, 197 4.

!j •
|j The ordinance provides for a PRN 6 zone as well as a PRN 8
ji zone. It is the contention of the plaintiffs that this
!j zoning scheme does not/comport and satisfy the requirements
j| . dictated in the earlier litigation.
!l !
j| • The rezoning is deficient in that it is a denial of equal '!

jj protection under the laws, due process, and fails to provide
II . the construction of less expensive residential dwellings ;
jj which could be afforded by minorities and people of lov:er ' ! .
ij economic status. As further set forth in the complaint, the
ji plaintiff also contests the. fact that the PRN zoning is no";
j| vested in a property owner but is at the pleasure of the !
ij Planning Board and the Township Committee. In order to in-!
ij voke PRN there is an apparent minimum requirement cf 25 acres
|j The minimum lot site needed for this zone is so vague and tri-
ll • 'definite as- to "be-unenforceable'. • The. PRN. zone se-ts.--forth- ;

minimal ratios of l-,2,'3 and 4 (or more)' bedroom facilities.;
* This recuirement is a denial of equal protection under the •

p
al rights. The Bernards Township zoning scheme makes no pro-
vision whatsoever for mobile or modular homes or multi-fami'lv
homes of a type and density to permit the utilization of thia
land for such purpose. This scheme through its exclusion ;
fails to promote a reasonably balanced community and igncrejs
the housing needs of the Township's own population and of the
region, and is violative of. the general welfare. ;



ji The plaintiffs further contend that the tract 'in question
i! best suited for commercial development and that the zoning

should provide for such development.
j|
| The plaintiffs further contend that even in the event that
| the PRN zone as presently constituted is enforceable and le
I gal, that it should be rendered void for its failure to pro

vide for any neighborhood 'business zone with which to servj
I! the local community.
|
| The plaintiffs further contend that the act of the Township;
j • Committee in changing the alternate use of the ?RA 5 zone
ij . from an R20 to an R40 use without proper advertisement as
| required by State statute constitutes a denial of due process
!| under both the federal and state constitutions and the laws:
ji of the State of New Jersey.

j! For all of the reasons set forth above, the plaintiffs seek:
!= an order from the Court declaring the ordinance number 3^7
\: void and illegal, direct the Township to desist from enfore
]| ing said ordinance, direct the Planning Board and Township
!j Committee to promulgate and adopt amendments to the Bernards
I! Township zoning ordinance in accordance v/ith earlier Orders
:! entered in related matters, .the relief sought herein, and
!l the state and federal constitutional requirements and to
;; retain jurisdiction of this matter pending enactment of sue

satisfactory legislation.



Viharion., Stewart & Ẑ av
50 v;c3t t-Uiin Street
Sorter v i i 1c, itfew Jersey CSS7G

Attorneys for Defendant/ T
of r i e r d

5?1}P^HTOR COU7VT O r ioTJI-;* vXI'w .̂isEY

LAV; DIVISION so:n::»ss7 COUNTY
DOCKET VO. L-6237-74-?*

T^ODOiw 2. LOrd?i\C, LOUIS

"/.IS';t:Ii^ e^ficutrrix of the

?ILLI3 ?. SACI-:, WlLLXAri Civi l Action

V .

in the Cosiixtv c i "^o:^erset,
a r^ui'-Acipcl corporation of
tha Subtle of iriGv Jersey,

1, Sat'ure of action. This i?r an action ia lien of prcrog

zzivrz writ , challen-Tfin-'J ths validity of in air.oncLu;er.t to the

Tfutticipal soniag ordinanvjs estai->lxshincj a planned residential



neighborhood sone, and secki.no to cornpeX the launicipiility to aclopi

airendrnen-us permit ting multiple f&nily dwellings i±?M cor*.~«rcial

uses in this ^one.

2, 'Admissions and stipulations. No admissions have been

^icie to cUite* I t is anticipated that coxir.se 1 will en tar into a

stipulation as to the validity and sdmissibility of car-tain docu-

ments or copian thereof.

3 tine! ** - Factual aivd ie-gal contention' of thG parties.

Ŝ ii. factual r̂:d logal contentions of defonUiint Township of iicrnards

:vccached hereto.

5. 'i'i'iis d^fond^rit. donie^ tiiat plaintiffs iiuve suffcrred ciny

legaliv co^jniraila d*uiage or injury by. the enactasnt, of tiia"

ordinance in qccGtioit.

6 - Thin defer,dtfLn.t does net at this ti£":e intend to r^zczid

oz supplejru23\t; CLTiy of clic pleaciin^s filed to dstc?.

. 7- Lecal issues. Presumption of validity of nuhicipai

ordinences ? aubstciifciAl alteration of th-<; ssub-stance of an

ordina&co; roas-cmabl«&ne.33 of tho ordinance <sna i t s particular

provisions; trh^thcr w\c oraincrsca ^iscrirainstos against minorities

and lever income incividuais; reAsonahlcncss of tiie failures

to zone iili or portions of plaintiffs ' pro:>^rty for co^ercial

uses; necessity for inclusion of busiitcss or ccrraacircial uses

in a planned rcsicionti^l ncighbomocd; roas

- 2 -



zoning ordinance clravn in confcrr^^r.cv: with the county master

plan and stiwscjsxus ar*cl 'is^s aiivcc&tod for thfc **irGa byr2c,ionai

pi53T*in? Authorities .*. and weight to bo sccordcu local end recrioaai

environmental factors, vat-er supply reaoursss and vr«isto disposal

c-spcvbilities in assessing reasonableness of the ordinance.

S. L-iM Î issues abandoned. l^on? .

9. Ii,jc"i"iibi"cs l&sxkeCk iu cvi denes by • cor.£o»it, Vo be stipwiiLtiSci

by iiconsoi prior to t r i a l .

10. Lir.-iitat.ior. on &>.̂ «irt vitnesstss.. I^or.c.

11, br iefs . ^3 orcler^u by trio Court. •

12. Ordar of op^aintj ar.d clcsin«3- As usu*tl.

13. Other irutitt^rs agreed-upon.• lione .

14, Trial counsel. ' Richard H. Thiel^v Jr.

15, i:RZiia&t&<4 length cf t r i a l . On.a -to tv*o v/eeks.

15. Weekly cal l or ^ri-al <±zt^,'' This csse should be sdjournoc.

ror &' subst^ntiiil pGriod of tiixc to permit discovery and hopefully

&llov/ clejri^ication of the issues by resolution of ot>*sr uc;j7iinc

zoixin ĵ l i t i ga t ion .

17. Cor.feru43ceo i:-ac:ig attorneys. The attorssys have con-

ferred OR v»riou3 Uat^s, including uoco'cijor 27, 11)74. 2?c ^cree:..eri

were roaciied -at the£« conierejices •axcep't that, an attempt v̂ ouici

be- rr.aue to s t iyulete the <&dnis£>ibility of documents for KarJiing

into evidanco.

- 3 -



18. Discovery. i/iscovery lias not yet been completed, and

i t is <uv&ieip«t6<3 that a l l parties will serve interrogatories in

near future./ and that further depositions v?ill bo requested.

19. Parties who have not bc?,oa sorvoa.

Pcbru^ry 4, 1975

F ihe Associate Acting for ths? Fir
Attorneys for Defendant
Township of ii



FACTUAL AND LEGAL CONTENTIONS OF DEFENDANT TOWNSHIP OF BERNARDS

The ordinance in question was duly and legally adopted by

the Township Committee of the Township of Bernards, and it rep-

resents a valid and reasonable exercise of the municipality's

zoning power. The amendment to this ordinance made on September

3, 1974, did not substantially alter the substance, of the

ordinance,' and therefore further notice, publication, referral,

and public hearing were not required.

The zoning ordinance in question complies with both the

letter and the spirit of the court order in the prior litigation.

Furthermore, the ordinance complies with all statutory and con-

stitutional standards and requirements.

The land usage established by this ordinance is reasonable

..and..in confo nuance with. the county master plan and with guidelines

and standards established by regional* planning authorities.

Furthermore, local and regional environmental considerations make

it unreasonable to permit a higher density of residential develop-

ment on this land. Among these local and regional environmental

considerations are air quality, water supply, and waste disposal,

all of which would be adversely affected by a higher residential

density. As enacted, the ordinance represents a reasonable

and legitimate balance between the need for new housing in



this area and the need to protect the environment not only

of the municipality, but of the entire region.

The township zoning ordinance as a whole makes adequate

provision for commercial and business zones, and the present

ordinance is not deficient in failing to make specific provisions

for these uses.

This ordinance is entitled to the presumption of validity,

and has no discriminatory intent or effect- It is a valid

and reasonable exercise of the municipal'zoning power, and

plaintiffs cannot substitute their judgment, or that of the Court,

of what benefits the public welfare for that of the duly elected

municipal governing body.



Robert 0- Broksw, 3sq* .
T-aadison Avonua st Punch Bowl
I-Iorristcwn, lies: Jaroey .07360
(201) 539-6111, 3=t- 355
Attorney for Defendant Tho Planning,;

Board of tho Township of Bernards"

2. I*0SS-Cr at ala.r ' :"
Civil Action

Plaintiffs, • . : .. .

•]»'•'• •• * -r

Daf^ndants. '̂-. s . . :?

01? ACTZCSIs /Action in llou of prsrcgat±73• writ against
' ' Township Conzaittee and Planning Board, to aet aside- as inva

an aiacndncni: to the zoning ordinance-permitting Planned ?;••
,isl Sfoighborhoods and to ccmpol tha Township Cecziit-
tho Planning Board to adopt'zoning asendsents per--

niltting z^zlti.pl«2'.:fsaily dwellings» nai^thorhood businssVi
uses in. residential areas andV/to razons parts of \plaintiff3 '•
pzos&zty for* ecisercial us

ADMIS3I03S ASD STI^U^TICHIS: Itr'ic' admitted tiat'ths ordinan
uiantionod in the /cousplaint wa2 adopted but. its interpretation

• is a matter of Lŝ /. It ia further adniittsd that the plain-
tiffs * property situated in tho vicinity of King George Road
and Interstate Route 73 is not zonad for coumorcial usa and
that noighhorhood ba^inesces aro not peraittsd in the Planned
Residential Haigiiborhood z



3-4* '•'" i?ACTt3aii a£D I*S3AX. CQI3T222TIO&S i Daf ondant Planning Board
r a l i o a upon, tho P r a t r i a l Mcaorandua of tho Defendant T
of Bomarda w i t h rssp<dct t o the f a c t u a l and l e g a l content ions
involved in this action, but in addition contends that to
tha scctant -that tha Pirst, Si^th and Sighth Counts seek sn
order dirocting -tho Planning Board of tho Township of Samara:
to talcs particular action to promulgate and adopt saendoasfcs
to tha zoning ordinance providing for taultiplo family dvclL-
inga, neighborhood business usoa in rccidsntial areas and
to rsso^a^plsintiffa1 land at Zatcrstata 73 for cossnsrcial
use, tho action-is in. tha nature of an action for a writ-

. :;•.•• •••>-'of mandagsua to compel legislative* action and the Court Ls
•"'-•• • : without rpcwer tor. order such set ion. • v.1""* •

daterainod at . tha pre t r i a l confsrGncs^ .^ .

LSSAI. 1SSU3S' A2ED. iiV JJJSSC3 PR03LS-1S r. , Sa© nusibcr 4 , Otharwisa
•'-• •••••- tha Planning Board r o l i e o upoa t h © - ? r c t r i a l Mcsaorandus of

. . .tha defendant .Tcvnship of Bernards* ' , ••.

8 . , L2GAI* ISSU2S A3A2SUOKSD: T

S. SX2u3IT3: To bo daterninQd a t the prQtr ia l conferanca

LO. ZXPSIvT V7XTIiI2S32o2 Ho l i m i t . • . . •

.11. 3RIS?Sa As ordered by tha Court.

1 2 . ORDER Oy.-OP33naG A2P OUGSISG:- As u s u a l . , ' •.• ;

14. T2UAI* COUH32L: Sinco tho dctGraination of the issuaa in; tha ;;

act ion agaiaot.'tho Planning.; Board .wi l l nccescsr i ly bs ..>
. docidod in tho- action against;..the Tcwsship^of 3^msrd3,

- ' • M i t i o not anticipated that counaQl for tha Planning Board
J::..."4 •.."£.'will psrticipatQ in tho t r i a l and wil l* .rs ly upon counsel:

• for the Township, of 3emarda unlsss the .Court .otherwise-.-.
d i r e c t s , . . • • . • . ' • - . • * " " . . '*"" •••

1 5 .

16. W22KLT C&U* CZ TStXL DATS:

1 7 . AT5O25S2Y3 7CS P5LHTI2S CÔ JTSSIGD1- ON VARIOUS
MaTTSas TS225 Ĵ GSSSD UPC2T: Various docusseats could be s t i p u l a t e d
and marksd i n t o ev idonca , -

; :.;•..:••• '• - 2 - . . • ' •



1 3 . I? 13 EZ322TZ asSCriSlSD THAT ALL PSSTOIXL DJSCOT232 H
333H CCi-IPL32?2D, except i j s t a r r c g a t o r i s s and depoci i i ioas

19» PA^TISS ;̂ ?HD HAV3 ^OT 32S33 SSSVSD: Nona

Robert O. 3rokav
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September 4, 1975

S

Honorable B. Thomas Leahy
Somerset County Court
Court Houne
Somerville, New Jersey 08876

Bernards Township ads. Lorenc, at al.
Pocket No. L-6237-7** P«V>

Dear Judge Leahy:

On June 5, 1975, I-appeared before you with Mr. English
and in the presence of Mr. Lanigan. 3a3ed upon representations
-vaade to the Court by-me, Your Honor adjourned the trial to
Monday, September 8, 1975. You indicated at that time that in
the interim the Township was to review, reconsider and. revise . •
its zoning ordinance a3 may be mandated by the Mt. Laurel case.
You further directed that the Township wa3 to submit a vrrltten
report to the Court on or before the trial date setting forth
its progress toward the achievement of the needed legislative
activity. The understanding of Mr. English and I has been that
while Your Honor did not necessarily expect the work to be com-
pleted by September 8, 1975, you did expect that significant
progress would be made, and you were explicit that you did not
wish the adjournment to be followed by further unproductive
delay. On behalf of the Township and in compliance with the
Court*s order that a report be made, I enclose an original re-
port from the Mt. Laurel Subcommittee of the Planning Board to
the Township Committee dated August 25, 1975, and with all ex-
hibits referred to therein attached. Copies of all of this data,
though some are clearly within the attorney/client privilege,
are being provided to Mr. Lanigan for his information.



Hon. 3. Thomas Leahy -2- September *», 1975

In the Interest of completeness and clarity there are two
other items which require mention. Firsts a member of the Mt.
Laurel Subcommittee» Mr. Willian Allan, who is also a member of
the Township Committee, submitted a minority report which ex-
pressed some of his personal views. Second, the Township Com-
mittee is of course still in the process of assimilating; material
and anticipates that the Court will understand that the enclosed,
data are not regarded by it as either Indicative of the only
course it might follow or substantively providing the best
avenue for meeting its obligation.

I respectfully submit to the Court that the enclosures
demonstrate the very significant amount of work which has been
accomplished by the responsible To'wnshlp officials even over a
period interrupted by annual vacations. I submit that tha
Township's good faith and manifest intentions are well demon-
strated by this material. The elected and appointed officials
are proceeding In an area where little State or County assistance
Is available and the local resources work are limited In teras
of manpower and expertise. I believe we are well justified in
requesting the* Court *s further indulgence and would accordingly
formally ask that this matter, be further ad.iournod to January 5>
1976, In the clear expectation that the needed le£*
action will have been completed In that time.

Respectfully yours,

Enclosure

cc: Nicholas Conover English, Esq
William W. Lanigan, Esq.
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2

MORNING SESSION
2

S E R G E A N T A T A R M S : A l l r i s e .
3

Superior Court, Law Division, is now in session.
4

Honorable Judge Leahy presiding.
THE COURT: 3e seated, please.

6
MR. HEROLD: If your Honor please, there are

7
certain preliminary remarks I would like to place

8
on the record as the attorney for the Township of

9
Bernards.

10
As the Court can r e c a l l , last summer on behalf

of the Township 1 afcnowledged that the mandate of

12
the Supreme Court of f4ew Jersey, as expressed in the

13
Mt. Laurel case applied to the Township and that the

14
Township accepted the need to enact certain zoning
amendments to comply with that mandate.

16 •
At that point the Court adjourned the trial in

17 •
this matter first until September of 1975 and then

13
the matter was further continued to the end of this

19
year.

20
An ordinance was introduced seeking to provide

21
for the potential of low and moderate income housing
within the community, which ordinance came to public

23
hearing before a very, very large aidence of community

24
I citizens and was, thereafter, withdrawn.

11 was withdrawn, however, with representations at



3

the time that were published in the press and stated

by members of the Township Committee that the

Township Ccrrroittee con-tinued to accept the ob 1 igation

A

to enact and ordinance in ccmpl iance with Mr. Laurel

decision and that such an ordinance would be enacted;

that the withdrawal of the particular ordinance was
7

to be regarded as temporary only.

9

16

I, therefore, advised the Court that the representa

tions made before your Honor had not changed. 'he

Township acknowledges that it must enact an ordinance

an compliance with the N.A.A.C.P. against Mr. Laurel.

The present status of that matter is that I have

personally drafted two revisions of a new ordinance

seeking such compliance by establishing a zoning

potential for low and moderate income housing in the

c o m m u n i t y . * T h e l a s t s u c h r e v i s i o n is d a t e d A p r i l 2 2 ,

17 1976,

18
There is this very evening scheduled in the

19
Township a meeting to which various interested

20

citizen groups have been Invited for the purpose

of discussing with them the latest draft of the

ordinance.

It is my present belief that an ordinance will

be introduced in the month of Myy.

I p'Jt those matters before the Court because one



of the counts In this complaint seeks to invalidate

the zoning ordinance for its fdlure, essentially,

to comply with the Mr. Laurel case. The Township

4
acknowledges now, as 11 has, that to that extent

the complaint seeks relief which it does not contest
6

and would submit no testimony at any time to contest.
7

It is our judgment that based upon these
8

representations a course of action remains appropriate
9

pursuant to which the Township be instructed to

conclude its efforts to enact an ordinance in compliance

with the Mt. Laurel case.
12

I recognize that the Court has generously
accorded time to the Township heretofore and I

14
say that with all sincerity and that that time has
not yet been reponded to by the enactment of an

1 6 ,•

ordinance.
• • | Nevertheless, I am clear that the Township •

l s
continues to acknowledge its responsibility to do so

19
and I am sure the Court Is clear in Its right to

20

enter an order to direct the Town to do so.

That wuId conclude my remarks,sir,

22 MR. LAHIGAN: If the Court pleases, plaintiffs
23

are ready to try the case today. We ha\e waited a

long while for this day.

We were ready to try the case last June.



1 It was adjourned to September and adjourned until

2 January and adjourned until February. Now adjourned

until April. The ordinance is dearly invalid. It is

just a question of when this Court tells them that they

have got to go back and come to their senses and address

themselves to their responsid 1ities as elected officials.

The difficulty is it is invalid for many reasons.

It is invalid for its clear noncornpl lance with the

Mt. ^-aurel decision. The density requirements of the

10 ordinance are clearly not supportable.

11 It would beny suggestion that this Court not

12 only direct the Township to do something, because I

think the Court directed the Township to do something

several years age and they have done nothing. I am

urging upon th« Court that the ordinance be declared

invalid at least with respect to Mfc. Laurel and if

th; Court does..not. go-further, without, the benefit of

proof and I admit that without further proof the

Court cannot make an unltimate decision on the density

2 0 question and those questions related to density;

that this Court set down another trial date and give

22 the Township its final opportunity to do something.

23 jt has no more study groups to get together.

24 it has no more factual data to get together; no more

25 citizen cctrTr.i ttses to appoint. They have run out the



1 the string. And 3t this time they have got to be

2 told you must address yourselves to your responsi-

3 bill ties because you have made representations too

4 many, too long and too often.

5 I don*t know whether to argue this morning that

6 we should try the case immedlately or not. 1 am

7 prepared to. I am prepared to bow to your Honor's

8 decision as to what to do next. ! am at my wits end.

9 I cannot do any more than be ready for the

10 trial of the matter and be willing to address myself

11 to the illegalities of the ordinance.

12 Thank you.

13 THE COURT: Well, we are left with a position
«

14 that there is no contest as to the fact that the

15 ordinance as an entity Is admittedly not in compliance

16 wfch the doctrines set forth by the Supreme Ccu rt

17 of this State in the Mt. Laurel decision. •

18 Mow, that is the lav* of New Jersey. The highest

*9 Court of the State has interpreted the Consltutlon

20 and statutes of this State and their Interpretation

21 controls. It controls lower Courts and it controls

22 public officials. All public officials take the same

23 oath that I took.

24 "I will uphold the Constitution of the State of

25 New Jersey and the )a\i$ of the State of ^ w Jersey.11



1 There will be compliance with the Constitution

2 and the laws of the State of New Jersey no matter

3 what public officials are involved.

4 However, if the ordinance Is invalid ?n light of

the Mt. Laurel doctrine, the obvious result after

a prolonged trial, which would involve this Court for

weeks, denying us an opportunity to reach other matters

which must be resolved, would b2 that the Court would

remand the matter for a brief period of time with a

direction to the cotrmunlty to bring Its ordinance

11 into compliance with t^. In effect directing Bernards

Township to rejoin, if not the Union, the State.

There is no sense in going into weeks of trial

if there Is an admission that the ordinance is to

be brought Into compliance with Mt. Laurel. The Court

would not reach the other issues if the ordinance is

17 found not to be corrplying with **tate law, because the

Court would have no Idea what the remedial ordinance

would provide, i can't predict what the lecal planning

2 0 officials and governing officials would decide would

21 be their method of achieving compliance. So there is

22 no way the Court could rule in advance as to the

23 o t h e r a s p e c t s of the o r d i n a n c e w h i c h m i g h t well

24 disappear.

25 The charm of a properly prepared, roenprehens ive



plan Is that It I:; comprehensive and each of Its

parts recognizes the nature and extent of its other

^ parts. So whatever is done must make a logical,

4 rat ional whole. So in light of the frank -- and !

respect the municipality for acknowledging through its

counsel that there still remains rieed to bring the

ordinance Into compliance with State law and In light

8 •

of the frank admission of that fact I am left with
Q

very little choice but to direct entry of judgment

to that effect , keeping open and retaining jurisdiction

11 as to all other untried aspects of the complaint.

I remind the Township through Its counsel that the

Court has no desire to be Bernards Township Planner,

I am not equipped by staff or local knowledge, the

way the local officials are, to do the job that should

be done. 'That is a municipal responsibility and right-
1 7 ' '

f u l l y s o . •• S u t l f t h e j o b i s n o t d o n e b y t h o s e •••••'
responsible for doing It, the job will be done by the

19

Court. It has been dene by a Court in this State

before and it probably will be done again. It is

hoped that it won't be dona in this County that way.

22 It should be done by those charged with responsibility

to do it and who have taken en oath, swearing that they

2 4 v/ill do it.

As a rather rejpectsci president ones sa id , i f I t



1 Is tco hot in the kitchen, get out.

2 Judgment will be entered and I will expect an

order from counsel for the Township to this effect:

Directing that the appropriate local bodies take

* the necessary action to bring the Bernards Townshi p

Zoning Ordinance into compliance with State law and

' that that ba done by a date specified.
Q

Now, Mr. Herold, you ask for 60 days. Sixty days,

would, of course, bring us to ^rlday, June 25. That

would only leave the week of June 23th and the short

^eek of July 6, because there is the Fourth of Juty

holiday that Monday, for me to hear this case if
13

compliance has not been achieved.

Would June 18 present any excessive burden?

It would be seven days less than your requested period.

16. MR. HfcftOLD: Your Honor, that is a very tight

. • schedule, ; in suggesting 60 days I felt [ w as. suggest ing

as tight a schedule as possible in view cf the
19

statutory referrals required and the fact that we

' don't have an ordinance introduced, as was feasible,

and I am anxious both to comply with this Court's

order and that the Township have time under which

it will comply. I don't want to be back before the

Court requesting that that tins period be e:<tended.

1 don't want to appear or have the Township appear



10

1 contemptuous of any direction of the Court.

2 Hay I answer ft this way, your Honor? It Is

3 possible, of course, that the Township could have an

4 ordinance enacted by June 18, 1976. That is almost

the bottom line In the available time. It would be

my hope that that time period If It has not been

7 met might under an appropriate showing be extended to

8 . the first of July.

9 THE COURT: All right.

Then I am going to direct that the order set the

11 date of June 18 and anything beyond that will have to

be on extremely good cause shown.

MR. LAN I CAN: Your Honor, could It be on motion

rather than by letter to you?

THE COURT: Yes. There would have to be proof

16 in open Court as to the basts for the need for further

17 . d e b y . . .

MR. LArUGAih Thank you, your Honor.

19 THE COURT: That would give us, basically, two

20 full weeks and one short week before I w i n be taking

a little time off to recharge my batteries and I will

22 be back in August and I have the responsibility for

23 a n four courts other than jury trials for the month

24 of August, Anything beyond that would rQaWy me?-;i

25 another two-and-a-half months until mid-September,



I which Is entirely too much

This matter was pretried 13 months ago -- almost

1^ months ago In March of 1975. It has to be tried

and it has to be decided.

All right, I will expect an order to that effect

and I will expect compliance with that order.

Thank you all.

8
(The proceedings are concluded.)

9

10

11 C E R T I F I C A T E

12

i hereby certify the foregoing to be a

trusi and accurate transcript of the proceedings

in the above entitled flatter.

16

17 • D4TE.:
ffoSERT 3. GROSSMAN, C.SVR./

18 . OFFICIAL COURT REPORTER

19

20

21

22

23

24

25



*"iarcon, Stewart & Davis
25 Claremont Road
Bernardsville, New Jersey 07924
(201) 766-3300
Attorneys for Defendant, Township of Bernards

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - SOMERSET COUNTY

. Docket No. L-6237-74-PW

THEODORE Z. LORENC, et al.,

Plaintiffs,

v.

THE TOWNSHIP OF BERNARDS,
et al.,

Defendants.

Civil Action

ORDER

This matter having" been'brought before the Court for trial in* the-

presence of William W. Lanigan, Esq., attorney for plaintiffs, and

Richard H. Herold, Esq., attorney for defendant Township of Bernards,

and Nicholas Conover English, Esq., of counsel thereto; and said

attorney for the Township of Bernards having stipulated in open court

that the Township Committee of said municipality acknowledges that

its zoning ordinance fails to comply with the mandate of the Supreme

Court of New Jersey as expressed in Southern Burlington County

N.A.A.C.P. v. Township of Mt. Laurel, 67 N.J. 151 (1975); and the



Court having considered the remarks of counsel and good cause

appearing;

It is hereby Ordered on this /'/7q day of May, 1976, that

defendant Township Committee of the Township of Bernards shall

enact on or before June 18, 1976, such amendment or amendments to

its Zoning Ordinance as shall bring the same into compliance with

the mandate of the Supreme Court of New Jersey as set forth in

Southern Burlington County N. A. A. C. P. v. Township of Mt. Laurel,

67 N.J. 151 (1975), and, in particular, shall specifically provide

therein for its fair share of the regional need for low and moderate

income housing; . -

It is further Ordered that the Court shall reserve Jurisdiction

over the balance of this proceeding and, following the legislative

action directed herein, shall hear and dispose of the remaining

issues.

Ss Leahy, "J.«C. (tf/a)

We hereby consent to the
form of the foregoing.

William W. Lani^an, /
Attorney for Plaintiffs

*. A
Richard H. Herold,
Attorney for Defendant,
Townshio of Bernards

-2-
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PTI3LIC HSA2ING - MAY 1 3 , 1 9 7 6

Apr i l 30, 1975

OKD.
Ml ORDINANCE'AMEtTDIIIO THE ZONING ORDINANCE 0?
THE TOWNSHIP OF BERNARDS, IN THE COUIiTY OP
SOMERSET, AMD IN THE STATS OF MSW JERSEY, TO
PROVIDE FOR LOW AMD MODERATE INCOME H0USI1TG I
SAID TOWNSHIP.

Whereas, the Township of Bernards recognizes its obligation

to comply with a mandate of the Supreme Court of New Jersey by

presumptively making realistically possible an appropriate,

variety and choice of housing,, including its fair snare of the

region's need for low and moderate income housing; and

Whereas, the Township has engaged in extensive studies and

efforts designed to develop adequate data in order to establish

and carry out compliance with the judicial directive; and

Whereas, the Township wishes to provide for low and moderate

income housing within standards which-will tend to facilitate the

unity and absorption of such housing within the Township and not

create an isolated addition thereto, by locating the same with a

careful regard to the needs of both the prospective and present

residents as well as the environmental and aesthetic impacts of .

particular proposals; and ' •

Whereas, the Township intends that its legislative action

herein shall also be consistent with the Municipal Land Use"Law,

•R.S. 40:553-1 e_t_ seq, and., comply with the- purposes of-said act' ••

as set forth in R.S. 40:550-2; - •

Now, therefore, be it ordained by the Township Committee of

the Township of Bernards, in the County of Somerset, in the State

of -'few Jersey, as follows:

1. The Zoning Ordinance of the Township of Bernards is

hereby amended to include Balanced Residential Complexes within

the R-2A, R-40, R-30 and R-20 Zones as permissible special

exception, uses subject: to the Spaniards set forth herein and

approval" by the Board of Adjustment pursuant to i-f.J.S.A. 4O:55-39(b)

Follov/irv?; the effective data of ths Municipal Land use- Law, P..S.



States Department of Housing and Urban Development, the Hew Jersey

Housing Finance Agency or other generally accepted State or Federal

Agency. At the tine of adoption of this ordinance, an annual in-

come for a family of four of not more than.$12,950.00 qualities

such family for admission to moderate income housing.

f. Market Income Housing - Housing which is economically

feasible for families whose income level is categorized as market

within the standards existing from time to tins and promulgated by

The United States Department of Housing and Urban Development, the

Hew Jersey Housing.Finance Agency or other generally accepted

State or Federal Agency. At the time of adoption of this ordinance,

an annual family income of not more than $233000-00 qualifies such

family for admission to market income housing.

g. Family - A group of persons related by blood or

marriage or otherwise lawfully living together in a dwelling unit.

For purposes of this ordinance, family shall also be deemed to

include and apply to an individual residing alone-

h. Floor Area Ratio (F.A.R.) - The ratio between the

gross floor area and either the gross site area or the net resident!;

site area as applicable- . ' • ' . .

ii. Gross Site Area -.The total site area within property

lines shown on the Township Tax Mao. The area of existing streets,

however, is excluded.

.j . Cross Floor Area - The plan projection of all roofed

areas on a site, whether fixed or temporary, multiplied by the

number of habitable stories under each roof section, plus the a.rea

of all required parking spaces not under roof. Overhangs of 4

feet or less are not included.

lc. Net Residential Site Area - The gross site area less

all common ooan spaces required to be established pursuant to the

terms hereof.



the first one half of the total number of units authorized

herein shall be, to the extent feasible, so located that no

portion of any complex shall be v.-ithin one mile of any other

complex. In no event shall the distance separating complexes

be reduced below one-half mile. The presently approved Ridge

Oak multi-family project shall be considered a Balanced Residential

Complex for purposes of applying the standards zat forth in.

this subparagraph.

c. The applicant shall provide proof that the required

rental or purchase subsidies are adequately guaranteed for a minimum

of forty years. '

d. Each Balanced Residential Complex shall be served

by public sewer and public water facilities.

e. Each Balanced Residential Complex shall be reasonably

accessible to essential residential and community services and avail-

able transportation forms.

f. The perimeter structures within a complex (except

for that portion of the perimeter which may be made up of common

open space) shall be one family houses on lots of a size not less

than sixty by one hundred .feet, or twin houses on two such lots.

Kith In. the perimeter yards thereof-, -the- applicant- shall "provide- ' -

screening plantings of trees and shrubbery of a character which will,

contribute to an effective transitional area between the particu-

lar complex and adjoining areas. It is the intent of these

requirements that nearby residential zone property owners shall

be afforded as compatible an adjoining use as is consistent

-5-



to tins. Until superseded by subsequent decennial Census data,

the distribution of dwelling units shall conform to the following

table which reflects 1970 Census data:

. Percentage Within
Size oT Dwelling; Unit Zach Complex

One bedroom units 25 to 302
Two bedroom units • 25 to 30£
Three bedroom units ' 25 to 20£

Four or more bedroom units 25 to 20*

1. The following "Schedule of Size and Space Regulations'

shall apply to Balanced Residential Complexes:

. Maximum F.A.R.
On Gross Site Area - 25£
On Net Residential Site Area - 35%

Schedule of Minimum Room Areas
As promulgated from time to time by
Hew Jersey Mousing Finance Agency or
any successor thereto.

. Minimum Set Baĉ c
From bounding streets and bounding

. . • tract property lines - 50 feet

Maximum Height - 2 1/2 stories

4. Findings for Balanced Residential Complex.

Mo Balanced Residential Complex shall be approved unless

the Approving Authority shall find and determine that the applicatio

can be granted without .substantial detriment to the public' .good and

will not substantially impair the. intent and purpose of the zone pla

and zoning ordinance.

5. ' Standards for the Establishment of Open Space Organization

a. Unless the common open space is dedicated to the

municipality, the applicant shall establish an organisation for

the ov/nership and maintenance of such open space for the benefit

of residents of the complex. Such organisation shall not be dis-

solved and shall not dispose of any open space , by sale or otherwise

except to an organisation v;hich is conceived and established to ov:n

and maintain the otjan snacs -for the benefit of the residents of sue:".



hearing upon 15 days' notice to such organization and to the

residents and owners of the complex, to as held by the Township

Committee, at which hearing such organization or the residents

and owners of the development shall show cause why such mainte-

nance by the municipality shall not, at the discretion of the

municipality, continue for a succeeding year. If the Township

Committee shall determine that such organisation is ready and

able to maintain such open space in reasonable condition, the

municipality shall cease to maintain said open space at the end

of said year. -If the Township Corrunittee shall determine such

organization is not ready and able to niaintain said open space in

a reasonable condition, the municipality may, in its discretion,

continue to maintain said open space during the next succeeding

year, subject to a similar hearing and determination, in each, year

thereafter. The decision of the Township Committee in any such

case shall constitute a final administrative decision subject to

judicial review. . •

c. The cost of such maintenance by the municipality

shall be assessed ratably against the properties within the complex

that have a right of enjoyment of the open space, and 3hall become

a tax lien on said properties. The nunicipality, at the time of

entering upon said open space for the purpose of maintenance, shall

file a notice of such lien in the office of the County Clerk upon

the properties affected by such lien within the complex and the

same shall be discharged by the- municipality upon payment as with

other liens.

d. All provisions of other applicable ordinances shall

be strictly adhered to. All documents pertaining to any neighbor-

hood association or cordon open space shall be subject to review of

the Township -Attorney, shall bo countersigned by the Chairman of the

Approving Authority and the Mayor and recorded as a covenant running

v.-ith the land.



•Xhe obstruction itr
ba twice, as far*. T
•trie' vindaw as i t s
heis>it above i t .

E2IGHT

zts le ts liggifc'
in and i s perzittsd

Tni3 ving acts a§ a olin'der- and i s •'
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'on tne Section.- .-. .

i. Privacy v;ithin structures having tnors than one

dvrelling unit o€ 3 bedrooms or larger shall be protected by th-2

following provisions:

(1) Every unit shall have direct access to the

ground without sharing a- hallway, stairvray, elsva^or or firs e.

v;ith another unit.

- 1 2 -



(2) Ho up.lt or portion thereof "ay be olaced

above another unit or portion thereof.

j. Ln.tê ?.l sound protection betv:een units shall

bs provided *oy construction havir.rr equivalent value as a sound

b'irrier to that of an 3" r.asonry v;-=ll.

k. Ono pavsd or unpaved parking space, indoor or

outdoor, 10' >: 20' shall be provided for each bedroom, and in-

cluded as 2-CG sq. ft, sach in ?.-\.K. co^uSacicns, if not under

roof. . •

1. ..Air conditioning equipment shall 'oe screened in

such a manner as may be required by the Planning Board.

8. , Filing; Fee. . ' . '

Applicants for approval of a Balanced Residential Complex

shall pay to the Township of Bernards a filing fee of $50.00 per '

acre plus $0.02 per square foot of s**oss floor area, payable upon

submission of the application to the Approving Authority.

9. This ordinance shall take effect upon its proper adoption

and publication according to law. .
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This matter comes before the court on defendants'

motion, made pursuant to Rule 4:38-2(a)f to separate for the

purposes of trial, the issues relating to the validity of

Ordinance No. 347 from the issues relating to the validity of

the zoning ordinance as a whole, including the amendment

known as Ordinance No. 385, adopted May IS, 1976.

The purpose of the motion is to enable the court

to try the case in two phases. The first phase would be the

validity of Ordinance No^ 347, which is the Planned Residential

Neighborhood (PRN) Ordinahce^whifi^L^applies to the area in

which plaintiffs' property is situated^. The evidence germane

to the issues of the validity of Ordinance No. 347 will be

very different in nature and scope from the evidence- that

would be germane to the other issues, such as Bernards Town-

ship's "fair shareff of the housing needs of the "region".

The trial of this action has been held in abeyance

because of the defendants1 recognition of the need to adopt

an ordinance that would bring the township's zoning into

compliance with the mandate of the Supreme Court aa expressed

^ n Southern Burlington County N.A.A.C.P. v. Township of Mt.

Laurel, 67 N.J. 151 (1975). The township has now met that

need by the adoption on May 13, 1976 of Ordinance No. 385.

However, as we interpret the last paragraph of Mr. Lanigan's

letter to the court dated May 26, 1976, the plaintiffs are



proposing to litigate the sufficiency of Ordinance No. 385 as

a fulfillment of the township's obligations under Mt. Laurel>

The court's determination of the validity of Ordi-

nance No. 347 should fully dispose of the entire controversy

between the parties.

If the court should hold that Ordinance No. 347 i3

invalid/ plaintiffs would have secured a ruling favorable to

them on the issues which affect their real and substantial

interests. Accordingly, there would seem to be no sensible

reason why plaintiffs would desire to try the remaining issues

in the case. On the other hand, if the court should uphold

the validity of the PRN Ordinance, such a decision would also

settle the real and substantial interests of the plaintiffs.

Even if the rest of the zoning ordinance were to be held

invalid because of inadequate provision for Bernards Township's

fair share of regional housing needs, i.t would not follow that

such a determination by the court wbuld invalidate a decision

that the PRN Ordinance was reasonable and valid as applied to

the plaintiff's property. In Mt. Laurel, the court's opinion

holds as follows, at 67 N.J. 191:

wAs outlined at the outset of this opinion,
the trial court invalidated the zoning ordinance
in toto and ordered the township to make certain
studies and investigations and to present to the
court a plan of affirmative public action de-
signed 'to enable and encourage the satisfaction
of the indicated needs• for township related
low and moderate income housing. * * *

"We are of the view that the trial court's



judgment should be modified in certain re-
spects. We see no reason why the entire
zoning ordinance should be nullified. There-
fore, we declare it to be invalid only to the
extent and in the particulars set forth in
this opinion."

Plaintiffs have coine into court as "the owners or

purchasers under option of certain real property located in

the Township of Bernards" (Amended Complaint, Paragraph 1).

Only one of the eight plaintiffs is stated in the complaint

as residing in Bernards Township. Plaintiffs do not claim

to be persons who have been denied an opportunity to live din

Bernards Township because of any allegedly "exclusionary11

zoning* In short, plaintiffs do not assert any interests

that are directly and adversely affected by any provisions of

the Bernards Township zoning ordinance other than those that

apply to their property in tne PRN zone*

I n Crescent Park Tenants Association v. Realty

Equities'Corp..r 58 N«J. 98 (1971), the court, said,, at p. 107:

"Unlike the Federal Constitution, there
is no express language in New Jersey's Con-
stitution which confines the exercise of our
judicial power to actual cases and controversies.
U.S. Const, art. Ill, 5 2; N»J. Const, art. VI,
§ 1 . Nevertheless we will not render advisory
opinions or function in the abstract (New Jersey
Turnpike Authority v. Parsons, 3 N.J. 235, 240
(1949) nor will we entertain"~proceedings by
plaintiffs who are 'mere intermeddlers* (Baxter
v. Baxter, 43 N.J.Eq. 82, 36 (Ch. 1337), aff'd,
44 N.J.Eq. 298 (S.& A. 1338)), or are merely
interlopers or strangers to the dispute (Bergen
County v. Port of New York Authority et al.,
32 N.J. 303, 307, 313 (196Gjr)~ Without ever
becoming enmeshed in the federal complexities and



technicalities, we have appropriately confined
litigation to those situations where the
litigant's concern with the subject matter
evidenced a sufficient stake and real adverse-
ness* In the overall we have given due weight
to the interests of individual justice, along
with the public interest, always bearing in mind
that throughout our law we have been sweepingly
rejecting procedural frustrations in favor of
•just and expeditious determinations on the
ultimate merits*1" [Emphasis supplied]

The courts do not permit legal and constitutional

issues of public concern to be litigated by anyone and everyone.

Bergen County v. Port of N.Y. Authority, 32 N.J. 303 (I960)1,

Szamek v. Secretary of State of N.J., 130 N.J.Super. 333

(App. Div. 1974), Edelstein v. Ferrell, 120 N.J.Super, 583

(Law Div. 1972). In Bergen County v. Port of N.Y. Authority,

the county sought a declaratory judgment that the Authority had

no authority to lease property to an industry, with a consequent

loss of tax revenues. In denying the county the standing to

litigate these issues, Chief Justice Weintraub said for. the

court at 32 N.J.-. 307: * .• -" • • ' ' • • . . . • .,

"The pivotal question is whether the
county has an interest sufficient to support
this action. * * * In essence, a plaintiff
must have an interest in the subj ect matter in
order to maintain a declaratory judgment action.
This requirement reflects the wholesome general
rule that litigation shall not be maintained by
strangers to a controversy. Cf. New Jersey
Turnpike Authority v. Parsons, 3 N.J. 235, 240
(1959); New Jersey Bankers A7s'n v. Van Riper,
1 N«J- 193, 196 (1948). The trial court could
find no interest in the county either in its own
right or as a representative of others. We agree."



In Sgamek, the court stated at 130 N.J.Super. 334:

"Plaintiff purportedly aspired to be an
independent candidate for governor at the
November 1973 general election. Instead of
filing a petition to that end as required by
N.J.S.A. 19:13-5, and taking the position that
the qualifying provisions of the statute were
invalid, plaintiff filed a complaint in Superior
Court asserting the act was unconstitutional
as violative of his First Amendment and Due
Process rights. The nub of" his grievance is the
combined statutory requirements of a filing
date 40 days before the primary election, N.J.S.A.
19:13-9, and that the petition must be signed
by 800 signatories who assert, *I pledge myself
to support and vote for the person named in this
petition for governor.T N.J.S.A. 19:13-4. The
contention is that the exaction of such a pledge
violates the right of the signatory to change
his mind and vote for another candidate at the
election — a deprivation which plaintiff has
the right to assert as impairing his ability
to qualify as a candidate for election. Accord-
ingly, plaintiff sought judgment permitting
the placement of his name on the ballot of the
general election without the filing of a petition.*1

In affirming dismissal of the complaint, the Appellate Division

held at p. 336:

"That the appeal is moot is obvious. The
1973 election for governor is over. Plaintiff
made no bona fide effort to get this litigation
resolved by a date which would have permitted
him to be a candidate in the 1973 election.
Further, this case does not present such a situa-
tion of * sufficient stake* of plaintiff in the
litigation and 'real adverseness' of interests
of the parties as to warrant rendering a de-
claratory judgment on the meritorious issues.
See Crescent Park Tenants Ass'n v. Realty £q.
Corp. of New York, 58 ff.J. 98, 1Q7 (1971)."

* n Sdelstein, Judge Lane dismissed the complaint of

a registered voter which challenged the voter registration

procedures being followed by the Superintendant of Elections,



stating at 120 N.J.Super. 592:

"Since plaintiff is a registered voter,
none of her rights are being affected. It is
well-settled that one who would raise the
constitutional rights of a class must be a
member of that class.(T

In the case at bar plaintiffs are property owners

and developers. They are not, nor do they claim to speak for, .

persons seeking housing in Bernards Township. They do not

claim to be the personal victims of allegedly "exclusionary1"

zoning. Neither in their pleadings, nor in the pretrial

order, have plaintiffs asserted any intention or desire to

have subsidized low cost housing constructed on their property.

Their only real and substantial concern is a pecuniary one in

the zoning of their own property.

In Walker v. Stanhope, 23 N.J. 657 (1957) the court

held that a non-resident retailer of house trailers had

standing to attack on the validity of a zoning ordinance

restricting the use of house trailers, so as to cause plaintiff

financial loss. Although the court affirmed a broad view of

the standing of a citizen and taxpayer to bring an action in

lieu of prerogative writ to challenge official action, never-

theless it recognized certain limits on such right to sue;

and that the court should balance conflicting considerations

and could act to prevent an overtaxing flood of litigation.

Thus, the court stated at p. 660:

"Unlike the Federal Constitution,, there
is no express language in our Stats Constitution



which may be said to confine the exercise of
our judicial power to actual cases and con-
troversies. See U.S. Const. Art. Ill, Sec. II;
N.J. Const., Art. VI, Sec. I. Nevertheless, it
is dear that we will not render advisory
opinions or function in the abstract (New Jersey
Turnpike Authority v. Parsons, 3 N.J. 235, 240
(1949) or entertain proceedings by plaintiffs
who do not have sufficient legal standing to
maintain their actions. See New Jersey 3ankers
Ass'n v. Van Riper,. 1 N.J. 193 (1948) . Cf •
Greenspan v. Division of Alcoholic Beverageipa

>l7Control, 12 N.J. 456, 459 (1953); Frankfurter, J.,
in Joint Anti-Fascist Refugee Committee v.
McGrath, 341 U.S. 123, 149, 71 S. Ct. 624,
95 L..Ed. 817, 842 (1951). In passing upon a
plaintiff's standing the court is properly re-
quired to balance conflicting considerations
and weigh questions of remoteness and degree•"

And at p. 666s

"We are satisfied that, under the particular
circumstances presented in the instant matter,
the plaintiff may fairly be deemed to have a
sufficient standing to maintain its action*
There has been real and substantial interference
with its business and the serious legal questions
it has raised should, in the interest of the
public as well as the plaintiff be passed upon
without undue delay. We are not disturbed by
the 3orough's spectre that continue*! logical

. liberalization - of the-standing requi^e^e^t might ..
bring a flood of litigation which would tax our
judicial facilities and unduly burden our govern-
mental subdivisions. Justice Holmes long ago
pointed out that experience rather than logic is
the life of the law — there should be little
doubt as to this court's capacity to deal fairly
and effectively with the suggested eventuality."

The "suggested eventuality" has now come to pass in

the precise area in which the case at bar falls. Practically

every developer who wants to secure a zoning change to permit

a more profitable use of his property, now routinely challenges

the entire zoning ordinance on the ground that it does not



comply with Mt. Laurel. The issues thus raised are highly

complex and involve fiercely contested issues of fact and law,

with tha result that the trial of such a zoning case is apt

to consume several weeks. The current state of the court

dockets in New Jersey is now, properly, a matter of public

concern and has been repeatedly pointed out by the Chief

Justice. The New Jersey Law Journal of May 13, 1976 points out

that the backlog of cases in the Appellate Division has in-

creased from 842 in 1966 to 4210 on August 31, 1975 (99 N.J.

L.J. 409) an increase of exactly 500%, although there has been

no comparable increase in the population or economy of New

Jersey during that decade. Between March 31, 1975 and March

31, 1976 the total of cases in all the New Jersey courts in-

creased by more than 3%, or a numerical increase of 10,320

(99 N.J. L.J- 423).

Defendants do not challenge the standing of plaintiffs

to attack the zoning restrictions applicable to" their own

property. Accordingly trial should proceed on the validity

of the P,R.N- Ordinance No. 347, but the scope of the trial,

in the first instance, should be so limited. The judicial

determination of that question may terminate the controversy,

and make further proceedings unnecessary.

Defendants do challenge the standing of plaintiffs

to attack the zoning ordinance as a whole on "Mt. Laurel"

grounds. Plaintiffs1 real and substantial interest in that



question is not apparent. The court, in accordance with

the doctrine of Walker v. Stanhope, supra, can certainly

balance the remoteness and genuineness of plaintiffs1 inter-

ests in the "Mt. Laurel" issues as against the current

state of the court dockets in New Jersey and the legitimate

right of the municipality to be relieved of unnecessary

litigation expenses.

Splitting the trial, as defendants propose,

is certainly within the court's power to control the pro-

ceedings before it- Rule 4:38-2(a> provides that "The

court, for the convenience of the parties or to avoid

prejudice, may order a separate trial of any claim . . . .

or separate issue . . . .*. And Rule 1:1-2 admonishes

that the rules "shall be construed to secure a just deter-

mination, simplicity in procedure, fairness in administra-

tion and the elimination of mi Justifiable expense and . •

delay."

An initial trialr limited to the issues of the

validity of Ordinance No. 347 as applied to plaintiffs1

property would have the following advantages:

a. It would adjudicate the real and

substantial interests of the plaintiffs.

b. It might obviate the necessity of

trying the other issues in the case.
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c. It would simplify the procedure and

give promise of eliminating unnecessary expense

to the parties.

It is respectfully submitted that the defendants1

motion should be granted.

RICHARD J. McMANUS and
McCARTER & ENGLISH
Attorneys for Defendants

fiy NICHOLAS CONOVER ENGUS*
Nicholas Conover English
A Member of the Firm
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LANIGAN AND O'CONNELL
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ATTORNEY FOK p t a i n t i £ f .

THEODORE Z. LOREKC, et al,.

Plaintiffs,

vs.

THE TOWNSHIP OF BERNARDS,
et al..

Defendants•

SUPERIOR COURT OP NSW JERSEY
LAW DIVISION - SOMERSET COUNTY
DOCKET NCS. L-6237-74

S-11203 P.W.

Civil Action

ORDER

This matter having been brought before the Court

on Notice of Motion pursuant to Rule R.4:33-2(a) separating

for the purposes of trial the issues relating the validity

of Ordinance No. 347, as applied to plaintiff's property from

the issues relating to tha validity of the Bernards Township



Zoning Ordinance as a whola, and requesting that the trial

initially be limited to the issues relating to Ordinance No. 347,

in the presence of McCartar & English, Nicholas Conover English,

3sq., appearing, and Richard J. McManua, 2sq., attorneys for

defendant Township of Bernards, and William Vf. Lanigan, Esq.,

attorney for plaintiffsr and the Court having considered the

remarks of counsel and good cause appearing}

It is hereby Ordered on this day of June, 1976,

that such motion be and the same hereby is denied.

3. Thomas Leahy, J.S.C. (t/a)

We hereby consent to the form
of the foregoing*

William W. Lanigan, Esq.
Attorney for Plaintiffs

McCARTBR * ENGLISH
Attorneys for Defendants

d
Nicholas Conover

/
Richard J. Mclianus, Esq.
Attorney for Defendants
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New Jersey,

Plaintiff,

-vs-

THE TOWNSHIP OF BERNARDS, et al.,

Defendants.

BRIEF IN SUPPORT OF DEFENDANTS'-
MOTION TO DISMISS

McCarter & English
Attorneys for Defendants
550 Broad Street
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PRELIMINARY STATEMENT

Plaintiff brings this action in lieu of prerogative

writ to declare the zoning ordinance of Bernards Township

invalid under the doctrine of Southern Burlington Co. H.A.A.C.P.

v. Mt. Laurel/ 67 N.J. 151 (1975). However, plaintiff has made

extraordinary allegations and seeks extraordinary relief.

Most of Count I and all of Counts II and III of the

complaint do not state a claim upon which relief can be granted.

Plaintiff has failed to join-parties without whom the action

should proceed. Additionally, plaintiff lacks standing to

assert any claims under Mt. Laurel.

The sole claim which plaintiff caa assert is contained

in Count IV: that it has been deprived of the use of its land

without due process or equal protection of the law.



POINT I

FAILURE TO STATE A CLAIM UPON
WHICH RELIEF CAN BE GRANTED

Large portions of plaintiff's complaint must be

dismissed, as it fails to state a claim upon which relief can

be granted. Upon any reading of the allegations in the conplaint,

claims C, D, E, F, G and K of the First Count, each and every

claim for relief of the Second Count and each and every claim

for relief of the Third Count do not state a claim upon which

relief can be granted. Plaintiff lacks standing to assert claims

A and 3 of Count I* Sea Point II, infra.

In its complaint, plaintiff nakes certain allegations

of facts regarding the demographic composition of defendant

Township of Bernards, Somerset County and the State of New Jersey.

Other allegations are directed to the housing facilities avail-

able within each of these respective political boundaries. Plain-

tiff alleges that it owns land within 3ernards Township and that

such land might be developed at reasonable densities without

adverse environmental impact. Such development, plaintiff alleges,

would relieve defendant Township of Bernards obligations to

provide its fair share of regional housing need and help to

alleviate a housing shortage throughout New Jersey.

Taking the allegations of the complaint to be true,

as is required on motions directed to the pleadings, defendants

move to strike various portions of the complaint which, even

if they are true, do not support plaintiff's claim for relief.

-2-



The following is a brief summary of plaintiff's

claimed relief:

Count I, Claim C: rezone plaintiff's property to

permit its project

Claim D: order the Township to establish

a housing authority; fund the

authority; provide all municipal

services; and co-operate with the

plaintiff

Claim E: costs

Claim F: prevent further occupancy of the

A T & T facility

Claim G: prohibit any further "non-residen-

tial" development

Claim H: distribute tov/nship tax revenue

to other municipalities

Count II suspend, to Tov/nship Committee's

" - power to govern, appoint a receiver,

and order the receiver to do every-

thing demanded in Count I

Count III allow plaintiff to develop its

property according to its plans.

None of the claims for relief have ever been

judicially cognigable or recognized by statute. In effect,

plaintiff seeks to have this court strip tbe duly elected and

appointed officials of the Township of their statutory authority

to plan and govern the municipality and to represent their

-3-



constituents. In view of the constitutional prohibition

imposed by the doctrine of separations of powers, the

express legislative delegation of authority to municipalities

and, in turn, the further delegation to planning boards,

municipal governing bodies and local boards of adjustment,

it is no surprise that no court has recognized claims of

such scope. To the extent that the Court in Pascack Associa-

tion y. Mayor and Town Council/ Tv/p. of Washington, 131 N.J.

Super 195 (Lav; Div. 1974) , recognized that planners might be

appointed to serve as masters for the Court, Judge Gelman

stated that such extraordinary relief was only a last resort

where, for example, the parties refused to comply with a

judicial decree' and thus defaulted from their legal obligations.

Id. at 204,

Count Three alleges the zoning ordinance is arbitrary,

capricious and unreasonable. If true, the ordinance is invalid.

But plaintiff goes on.and seeks affirmative relief and approval

of its development proposal. The proper relief is a new

ordinance which is reasonable and non-discriminatcry. Instead,

plaintiff demands that its lands be zoned to permit its desired

proposed use and, in addition, that this Court strike any

planning regulation to the contrary. Such relief would

place plaintiff beyond the laws of not only Bernards Township,

but the State of Hew Jersey as well.

The sole allegation upon Which plaintiff may

legitimately rely is that its lands have taken without due

process of law by the requirement in the Zoning Ordinance

-4-



that lands so situated have a minimum acreage of three acres

and be used for residential purposes (Count IV).

It is apparent from the complaint as a v/hole that

what plaintiff really seeks is to have all restrictions on

the use of its land removed, regardless of any legitimate

countervailing planning, zoning, environmental or other

goal. Since this is what plaintiff seeks, the other parties to

this action and this Court should not have to contend with

extraneous demands which are legally insufficient. Accordingly,

these demands properly should be dismissed for failure to

state a claim against defendants, or any of them, upon which

relief can be granted.
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POINT II

PLAINTIFF LACKS STANDING TO ASSERT
CLAIMS RECOGNIZED BY MT. LAUREL

Plaintiff, in asserting that the zoning ordinance

and subdivision ordinance are invalid, relies upon the deci-

sion of the New Jersey Supreme Court in Southern Burlington

County, N.A.A.C.P. v. Mt. Laurel, 67 N.J. 151 (1975). Such

reliance is misplaced, however, since plaintiff lacks standing

to attack the zoning ordinance on Mount Laurel grounds for two

separate reasons.

First, unlike the plaintiffs in Mt. Laurel, plain-

tiff here has made no attempt to join as a plaintiff any

individual or association representing unnamed individuals as

to whom an obligation to provide housing is imposed on Bernards

Township by Mt. Laurel, and who are allegedly unable to find

housing in the Bernards Township housing region. Since

plaintiff cannot assert such allegation in its own behalf, •

it has no standing to assert the rights of unnamed third-

parties. Therefore, its claims must fall and the complaint

must be dismissed.

The New Jersey Constitution, unlike its Federal

counterpart, contains no express language which limits juris-

diction in the State courts to actual cases or controversies.

Compare N.J. Const, art VI, §1, with U.S. Const. Ill, §2.

However, it is clear that the courts-of this State will not

render advisory.opinions, function in the abstract, entertain

-6-



proceedings by "mere intermeddlers,M interlopers or strangers

to the dispute. Cresent Park Tenants Association v. Realty

Equities Corp. of New York, 58 N.J. 98 (19711; Bergen County

v. Port of New York Authority 32 N.J., 303 (1960) Walker, Inc.

vs. Stanhope, 23 N.J. 657 (1957); New Jersey Turnpike Authority

v. Parsons, 3 N.J. 235 (1949); Baxter v. Baxter, 44 N.J.Eq.

298 (E&A 1888), aff'g, 43 N.J.Eq. 82 (Ch. 1887). While New

Jersey courts have traditionally taken a somewhat less restric-

tive approach to standing than the federal courts, the federal

cases on standing are often cited by our courts with approval

and followed. Cresent Park Tenants Association v. Realty

Equities Corp. of New York, supra, 58 N.J. 98, 101-07.

In Cresent Park, supra, the Supreme Court reviewed

the dismissal of a complaint brought by an association repre-

senting tenants in an apartment building. Tie Court laid down

the rule for New Jersey courts to follow where standing has

been questioned, at pages 107-08, as followss

...we.have appropriately confined Hiti- . . -
gation tdthose situations where the
litigant's concern with the subject matter
evidenced a sufficient stake and real
adverseness. In the overall we ha-se
given due weight to the interests af
individual justice, along with the public
interest, always bearing in mind tfcat
throughout our law we have been sweepingly
rejecting procedural frustrations in
favor of "just and expeditious determina-
tions" on the ultimate merits." (citations
omitted)

Applying this rule to the case before it, the

Court found that (1) no party questioned the stake and

adverseness of the individual tenants, iid. at 108; (2) if

individual tenants had been joined, no attack on standing
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would have been made, id. at 108; (3) that the allegations

of the complaint were strictly confined to matters of common

interest to the tenants and did not include individualized

grievances, id. at 109; and, (4) that the tenants associa-

tion could assert the rights of its nenbors. IcL at 108-109.

Accordinglv, sufficient standincr to maintain the action

existed, and the lower court's dismissal was reversed. Id.

at 111.

These standards are not satisfied by plaintiff here.

Without a demonstration of a sufficient stake or interest in

the outcome of the litigation, plaintiff mav not advance its

attack on the entire zoning ordinance of Bernards Township.

The Mt. Laurel claims are non-justiciable bv plaintiff/ and

it may not assert the rights of any third party who may be

aggrieved. Nor has plaintiff attempted to join proper plain-

tiffs who might have such an interest.

The only harm to itself which plaintiff has alleged

appears in Court Four:* as applied to its,lands, the zoning

ordinance is confiscatory and plaintiff has been denied due

process and equal protection. This is, however, the kind of

individualized grievance which should be litigated by the

individual plaintiff and which is not sufficient to support

standing to assert the rights of third parties.

More fundamentally, even if plaintiff were to join

an individual allegedly aggrieved by the ordinance, the Mt.

Laurel decision specifically excludes an entire class of

plaintiffs, to which Allan-Deane belongs, from attempting

-8-



to cloak themselves in the trappings of lit. Laurel and

advancing the propositions there enunciated by the Supreme

Court. On this question, the Supreme Court vas very clear.

It stated, at page 191, as follows:

Proper planning and governmental coopera-
tion can prevent over-intensive and too
sudden development, insure against future
suburban sprawl and slums and assure the
preservation of open space and local beauty.
We do not intend that developing munici-
palities shall be overwhelmed by voracious
land speculators and developers if they
use the powers which they have intelligently
and in tb« broad public interest.

Justice Pashman emphasizes the holding of the

majority that large-scale land developers are not the parties

which Mt. Laurel was designed to benefit. In his separate

concurrance, Justice Fashman stated, at p. 214:

A municipality must zone in accordance
with a comprehensive plan. M.J.S.A.
40:55-32. Once it has adopted a compre-
hensive plan which properly provides for
the community's fair share of regional
housing needs, it is entitled to be able
to enforce the plan through its zoning.
To permit a developer to come, in at a
l a t e r d a t e a n d d e m a n d , a s a m a t ' t e r o f . •• . ••• •'
right, that a piece of property not
presently zoned to permit development of
low or moderate cost housing be so zoned,
is to undermine the entire premise of land
use regulations, (citations omitted)

Justice Pashnian differs from the majority on this point only

in that he would permit one exception: "Where the developer

can show that, as a matter of practical fact, sufficient land

is not available for development in the areas zoned for low

and moderate income housing." I<3. However, in the cases

cited by Justice Pashman in support of his position, standing

existed independently since individual plaintiffs and associa-
-9-



tions were named as plaintiffs along with the developer or,

in one case, the developer had sought and been denied a

variance. These factors provided a sufficient stake in the

outcome of the controversy and adequately insures that the

primary beneficiary of any relief granted are those low and

moderate income families who lack adequate housing, not land

developers and speculators. ^.^Laursl/ supra, 67 N.J. 151

214 (1075) (individuals of low and moderate income range who

allegedly were unable to find adequate affordable housing

within the municipality joined by an association representing

their common interests); Kennedy Park Homes Association, Inc.

et al. v. City of Lackawanna, 318 F. Supp. 669 07.D. NY 1970),

aff'd. 436 F.2d 108 (2d Cir. 1970), cert, denied,401 U.S. 1010

(1971) (nonprofit corporate developer joined by individual

plaintiffs and organisations representing residents of the

area concerned with housing opportunities); Confoderacion de

la Raza Unida v.__Citv. £f_Jl9jr£an_ Hi 11, 324 F. S upp. 895 (N. D.

Cal. 1971) (unincorporated association composed of persons of

•Mexican descent-, sought to obtain' low-cost 'hoosihg in Morgan"'

Hill but were unable to gain municipal variances); Pascack

Association v. iiayor and Council, Tvp. of Washington, 131 N.J.

Super. 195 (Law Div. 1974) (land owner joined by contract

purchaser which sought and was denied variance to permit it

to build garden apartments on the land in question).

-10-



POINT III

THE PLAINTIFF HAS FAILED TO JOIN
PARTIES WITHOUT WHOM COMPLETE
RELIEF CANNOT BE ACCORDED AMONG

THOSE ALREADY PARTIES

The complaint should be dismissed on the further

grounds that plaintiff has failed to join as party defendants

the American Telephone and Telegraph Company and the Somerset

County Planning Board, since both have an interest in the subject

matter before this Court and a judgment among the parties here-

to will necessarily affect their interests.

Rule 4:28-1 (a) sets out the test to be applied in

determining when a person shall be joined as a party:

Persons to be Joined if Feasible. A person
who is subject to service of process shall
be joined as a party to the action if (1)
in his absence complete relief cannot be
accorded among those already parties, or
(2) he claims an interest in the subject
of the arction and is so situated that the
disposition of the action in his absence
may either (i) as a practical matter, im-. '...-• .
pair or impede his ability to protect that
interest or (ii) leave any of the persons
already parties subject to a substantial
risk of incurring double, multiple or other
inconsistent obligations by reason of his
claimed interest. If he has not been so
joined, the court shall order that he be
made a party. If he should join as a
plaintiff but refuses to do so, he may be

made a defendant.

Allen B, Dumont Laboratories, Inc. v. Marcalus Mfg. Co.,

30 N.J. 290, 298 (1959) laid down the judicial test prior to the

-11-



adoption of the new rules, but which still largely controls,

as follows:

whether a party is indispensible depends
upon the circumstances of the particular
case. As a general proposition, it seems
accurate to say that a party is not truly
indispensible unless he has an interest
inevitably involved in the subject matter
before the court and a judgment cannot
justly be made between the litigants with-
out either adjudging or necessarily affecting
the absentee's interest.

The test enunciated in Allen B. Dumont, supra, has been followed

uniformly since, and virtually the same test has been applied

under the revised rules. Compare Stokes v. Township of Laurence,

111 N.J. Super 134 (App. Div. 1970) with Jennings v. M & M Trans-

portation Co., 104 N.J. Super. 265, 272 (Ch. Div. 1969). In

Stokes, the Appellate Division held that where a person "had a

real and substantial interest in the. subject matter of the

action, and a judgment could not justly be made without adjudging

or necessarily affecting his interest," he must be joined.. Ill

N.J. Super at 138.

Such is the situation in the instant case. In

paragraphs 33 (a) and (b) of the complaint, plaintiff alleges that

defendants Township Committee and Planning Board have "influenced"

the Somerset County Planning Board to designate plaintiff's

lands as sparce residential areas, not intended for sewers.

Furthermore, plaintiff seeks to have this Court impose a system

of land use regulations contrary to the Master Plan of Land Use

-12-



of the Somerset County Master Plan*

The Somerset County Planning Board is established

pursuant to N.J.S.A. 40:27-1 by the Board of Freeholders.

The Somerset County Planning Board has developed the Master

Plan for Land Use for Somerset County pursuant to the directives

of N.J.S.A. 40:27-2 which provides/ in part, as follows:

The County Planning Board shall make and
adopt a master plan for the physical develop-
ment of the county. The master plan of the
county. . . shall show the county planning
board's recommendations for the development
of the territory covered by the plan, and may
include, among other things. . . the general
location and extent of forests, agricultural
areas, and open-development areas for purposes
of conservation, food and water supply, sanitary
and drainage facilities, or the protection of
urban development, and such other features as
may be important to the development of the county.

The county planning board shall encourage
the cooperation of the local municipalities
within the counties in any matters whatsoever
which may concern the integrity of the county
master plan . . . .

The relief which plaintiff s.eeks is contrary not only

to the Bernards Township. Master Plan and'Natural Resources

Inventory Plan For Land Use, but the County Master Plan as

well. Imposition of a system of land use contrary to the

Somerset County Master Plan would result in a significant

change in the physical development of the county and undermine

the integrity of the county master plan. In the absence of

the Somerset County Planning Board as a party, the defendants

may be subject to a substantial risk of incurring obligations

-13-



inconsistent with the Somerset County Master Plan for Land

Use, which defendants are by law obligated to consider,

evaluate and in large measure follow. In the absence of

the county planning board complete relief cannot be accorded

among those already parties. Accordingly, the complaint must

be dismissed.

Plaintiff has also failed to join the American

Telephone and Telegraph Company as a party. Insofar as plaintiff

seeks to restrain further occupancy of the corporate offices

of A.T. & T., as sought in Count One, Claim F, the corporation

has an interest in the subject of the action and in its absence,

A.T. & T. will as a practical matter be unable to protect that

interest. Such relief will also subject the present parties to

a substantial risk of other inconsistent obligations. Accordingly,

the complaint must be dismissed.

-14-



For the reasons alrovn, the complaint should be

dismissed insofar as it fails to state claims upon which relief

can be granted, fails to name persons without whom complete

relief among the parties cannot be afforded and to the extent

that plaintiff's claims rely upon the holding of Ht. Laurel, under

which plaintiff lacks standing.

Respectfully submitted,

SicCarter & English.

Attorneys for Defendants%

Alfred L.Terguson" •"
x\ Member of the Firm

-15-



MASON, GRIFFIN & P1ERSON
2O1 NASSAU STREET
PRINCETON. N. J OBS-AO
lSO9» 9 2 1 - 6 9 4 3

ATTORNEYS FOR Plaintiff

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - SOMERSET COUNTY
DOCKET NO. L 25645-75 P .W.

Civil Action

ORDER

THE ALLAN-DEANE CORPORATION,
a Delaware corporation, qualified to do
business in the State of New Jersey,

Plaintiff,

v s .

THE TOWNSHIP OF BERNARDS, IN THE )
COUNTY OF SOMERSET, a"municipal ' )
corporation of the State of New Jersey , )
efc a ls , )

Defendants. )

THIS MATTER having come before the Court on motion by i

McCarter &: English, Attorneys for Defendants, the Township of Bernards , }
j

j1 the Township Committee of the Township.of Bernards , and the Planning Board !

of the Township of Bernards , and the Court having reviewed the Complaint,

the Briefs submitted by counsel and the argument of counsel;



IT IS on this day of , 1976, ORDERED

as follows:

1. The Motion to Dismiss the Complaint on the grounds that

i the Complaint fails to state a cause of action, the plaintiff has no standing,

}• and plaintiff has failed to join indispensable parties is denied without prejudice

j to defendants to renew their motion, after discovery, on the grounds that

jj plaintiff lacks standing;

j 2. Plaintiff will be permitted to amend it3 Complaint and to

j include the Somerset County Planning Board as a party, providing such
• 4
I*
\'
\l amendment is filed no later than ten (10) days following the Court's oral

' decision on this motion;

I 3. Defendants, the Township of Bernards, the Township
I
i
I Committee of the Township of Bernards and the Bernards Township Planning

]\. Board, are hereby granted .a 30-day, extension of time, which 30 days shall

]\ begin on April 30, 1976, to file their answer to the Complaint, or if plaintiff
j \ . . .

!; files an Amended Complaint, to the Amended Complaint.

J • O a Vw> •
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11

tions as early as August of 1975, they had absolutel|y

no intention of doing that. The whole thing has

been with respect to plaintiffs1 allegations.

The whole thing has been, wait and maybe they'll

have good faith, maybe they'll do something and

they haven't. So, with respect to this new ordinancje

it did not affect the P.R.N. zone. It affects

this case and is relevant since plaintiffs' com-

plaint is alleged that the Township has made no

provisions for multi-family use and has made no

provision for zone and type and scheme which would

permit low and moderate income dwellings of the

type to be built.

This Ordinance did not do that and in the

course of the proofs, we will demonstrate that the

Ordinance purports to give with one hand — and

paraphrasing the Court in its opinion of March

29, it's taken away with the other. So, that Ordinance

and issue is attacked at will as not being satis-

factory in the sense that it has satisfied any

obligation whatsoever either alleged in the complainjt

or any obligation imposed on it by the decision

r
of the Supreme Court in the Mount Laurel case.

The Ordinance Number 385, it will be demonstrated,

is not capable of fulfillment. It is, on its face,
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an impossibility. And this Court is going to be

urged to so determine.

We are taking the position that the

present state of the zoning in the Township of

Bernards is just the way it has always been. It

makes no provision for any multi-family use. Its

decision in selecting certain percentages of density

P.R.N. zone are arbitrary, not based on fact. Its

determination to select the area makes provision

on the face of it both in its master plan and in

an implementing ordinance over a three-year period

is part of a game.

It looks like we're doing something but as

we will submit, they're doing nothing.

Now, with respect to plaintiffs' case,

we anticipate that the Township is going to take

the game tact that the adjacent townships have taken

That although we zoned, although we've had some

study, most of which incidentally comes after the

fact, it is going to be interesting how you can

rely on studying rezoning when the study didn't

take place until after the rezoning. But most

of the defense is going to be, we got to save the

ribbon. I've heard that before. And I guess we're

going to hear it again. On the river, not the
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Agle - direct 177

1 MEL ENGLISH: I might say, if the Court

2 please, that the answers to interrogatories

3 were answered, I think, in January of this year,

4 after the entry of the pretrial order and after

5 the Court had taken appropriate steps to put

6 the Township on notice that the Court expected

7 it to adopt the Mt. Laurel ordinance as a

8 result of the continuation of the trial in this

9 case last June*

10 THE COURT: I don't see on the answers

11 themselves any date to the certification. I

12 notice they were submitted in February of 1975

13 . but that of course doesn't preclude their having

14 been answered in 1976. No answer should take

15 that long.

16 MR. ENGLISH: I am not sure of the date

17 but I think Mr. Lanigan will agree it was

18 earlier this year.

19 . MR. UNIGABT: I think that's correct.

20 TSE COURT: The whole thrust, however,

21 of the pleadings and the answers to inter-

22 rogatory No. k puts the township on notice

23. that the plaintiff's assertion include a

O A

complaint that the township does not provide

25
multi-family use within its zoning ordinance
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1 provisions and thus precludes lower economic

2 earning-families as well as minorities and

3 I think that's adequate though certainly in-

4 artful.

5 The point is well-argued but I think

6 it is enough for the plaintiff to get in the

7 argument that the zoning ordinance has in its

8 entirety, with its various amendments, does

9 not provide for multi-family use within the

10 framework of the need for multi-family use,

11 Part of the need-framework is Jobs

12 available in the general area including within

13 the township.

14 MR. ENGLISH: If the Court please*

15 maybe I am anticipating but while we are

16
 t discussing it, may I say this. A contention

17 by the plaintiff that the- ordinance does not

18

: :• make any provision for low and moderate-income

19 housing is refuted by the face of the Ordinance

20 385 which is the Mt. Laurel ordinance adopted

21 in May.
22

As I have said a few moments ago,
23

and I repeat, I have no objection to that
24

ordinance going into evidence, but what I do
25

object to is this attack on the efficiency of
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1 case*: It is just as simple as that. But for

2 counsel to stand up and say that the ordinance

3 doesn!t exist is perfectly silly* Of course it

4 exists.

5 The question is, are we litigating

6 Ordinance 3^5 or are we litigating Ordinance

7 3^7?

8 I submit that the complaint, the pretrial

9 order and answers to interrogatories make it

10 clear that we are litigating Ordinance 3^7 and

11 the extent to which the zoning scheme as a whole

12 is deficient, according to the answers to

13 interrogatories, and that's this case.

14 THE COURT: The problem is that they

15 are inexorably tied in together. Ordinance 385

16 came up approximately five weeks before the

1 7 ' t r i a l a c t u a l l y " b e g a n * ' *•••.'•• . •••-••'

18 MR, ENGLISH: Right*

19 THE CCURT: Generally you are on notice

20 that the plaintiff was attacking the township's

21 x overall approach to zoning.

22 MR. ENGLISH; Only because of what he

23 said was the alleged deficiencies of 3^7.

24 THE COURT: Which was the only ordinance

25 that existed at the time vis-a-vis the subject
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ME, IANIGAff: Thank you, Mr. Al len*

THE COURT: Thank you, Mr. Allen.

(Witness excused.)

MR, IAIflGAH: IT your Honor please,

that's about as far as we can go on this point.

We have requested one other individual and

material from the Township with respect to the

sales of homes. That too may go to another

portion of the case since we had in the

discovery process and in the depositions

examined extensively with respect to region,

a determination of region, regional need,

reasons why you had to consider housing apart

from Mr. Laurel, and it is my understanding

that we will "be permitted to pursue that

further at some later date., . . . . . .

THE COURT: All right.

I had mentioned to counsel — and I

don't think I mentioned it on the record yet,

that having followed this case the latter

part of last week and the beginning of this

week, that we have somewhat of an unusual

situation in that the Ordinance No. 3^5 which

apparently, as I understand the situation,

addresses itself to the general welfare
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requirements voiced in the Mt, Laurel decision,

2 was adopted in the last half of May and this

3 matter went to trial at the end of June and

4 there had not been amendments to the pleadings

5 to incorporate that legislative occurrence

6 within the pleadings and answers to inter-

7 rogatories, et cetera,

8 Thus the Court ended up with a

9 situation where the plaintiff insisted that

10 Ordinance 385 falls within the general thrust

of plaintiff's suit on the aspect of the

12 overall zoning of the community being improper

13 and violative of the enabling statutes and

14 • the constitution of the State, and the

15 defense taking the position that if pLaintiff

16 wanted to attack Ordinance 385 the plaintiff

17 ' should! have let the defense know in the

18 pleadings and answers to interrogatories*

19 et cetera, so that the defense would have

the appropriate notice as contemplated by

the rules to prepare for that argument,

22
I strongly suspect that the defense

23
suspected that the plaintiff was not totally

delighted with Ordinance 385.

25
However, the rules are there to serve
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a purpose and to officially notify the

defendants and give the defense an opportunity

to pin plaintiff down as to its position and

what the defense is going to have to face.

Since this Court is both finder of

fact as well as judge of the law in a case

such, as this and since the Court in Its

individual capacity will not be available

starting tomorrow for hopefully a minimal

period of four weeks, it is going to be

necessary for delay anyway, and in August

when I come back and sit there are matters

scheduled already that do not allow for

hearing this case certainly the first week

of August and whether it will be heard

during August remains to be seen, depending

on the calendar situation.

So X have decided that the wisest

and most practical thing to do is not deny

the plaintiff its day in court merely because

Ordinance 385 was passed a month or so

before the case started. And yet not to

deny the defense all of its legitimate

opportunities to respond and limit the

plaintiff's suit by holding a supplemental
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1 pretrial conference with a view to preparing

2 a revised pretrial order, I am prepared to

3 cope with that at this time if counsel are,

4 MR» LAIflGAN: Yes, your Honor.

5 THE COURT: Mr. English* would you

6 "be: ready to participate in a pretrial

7 conference at this Juncture?

8 MR. ENGLISH: Well, I am here, if the
o

Court please. But I suggest that the more

orderly way to proceed would be for the

plaintiffs to amend their pleadings if they
12

intent to do so so that we know more precisely

13 what we are talking about at the pretrial

conference.

15 Part of my difficulty is the language,

the pleadings, the pretrial order and answers
to interrogatories which are so lacking in

18
precision that differences of interpretation

19
have arisen.

20
THE COURT: And p l a i n t i f f ' s counsel

21
is also burdened with the fact that he has

22
inherited much of the language with which he

23
i s "bound.

24
MR. LAUIGAN: An alleged vio lat ion of

25
the zoning scheme which includes whatever
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1 they've done prior to thia morning*

2 IOU ENGLISH: Well, IT the Court

3 please, Mr. Lanigan took over the represents-

4 tions or the plaintiffs in this case a year

5 ago and I submit that that is a reasonable

6 time for him to have come forward with amend-

7 ments to the pleadings or the pretrial order

8 if he saw fit to do so.

9 I would also add that it was in

10 January, I believe, of 1976 that the plaintiff

11 furnished defendants with plaintiff's answers

12 to defendant's interrogatories and those were

13 received from Mr. Lanigan^ office, so I

14 respectfully suggest that the substitution

15 of counsel in this case should give the

16 plaintiff no comfort or help because there

17 has been ample time for present counsel to do

whatever may have seemed necessary*

19 MR* IANIG&N: The real question, your

20

Honor, well, maybe I can ask him. You want
21 to have an amended pretrial that you keep

22

talking about and you want to have time to
23

answer interrogatorie s and get more answers
24

and propose more or don't you, and if you're
25

willing to do that, I am here ready, willing
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1 and able to address myself to that.

2 The Court has indicated for a more

3 orderly continuation of this trial we should

4 get it done now, I don't want to delay another

5 six o r eight weeks if it is at all possible,

6 and IT your schedule permits perhaps we can

7 do it this morning while we are here, while

3 it is fresh in our minds so that we can have

9 some definite guidelines, some dates, some

10 specific dates within which this is to "be

11 accomplished so that the Court would be

12 assurred a? an orderly presentation in the

13 fall when it is able to hear us for the

14 continuation of the trial.

15 THE COURT: Well, very little would

16 be lost IT we would'have a pretrial conference

17 in chambers on the mechanics of how we can

18 approach this* Would anybody object to this?

19 ME. IANIG&N: Thank you, your Honor.

20 MR• ENGLISH: No. But may I put one

21 other statement on the record, if I may.

22 THE COURT: Certainly.

23 MR. ENGLISH: I have two things to

say, with the Court's permission.

25
I think the record should reflect the





LAW OFFICES OF

LANIGAN AND O'CONNELL
A PROFESSIONAL. CORPORATION
59 SOUTH F1NLEY AVENUE
BASKING RIDGE, NEW JERSEY O792O
(201) 766-527O

ATTORNEY FOR plaintiffs

THEODORE Z* L0RE8C, LOUTS
HERR, SAK tflSHNIE, MARIOR
WISHNIE, Executrix of the
Estate of Harry Wishnie,
Deceased, ALICE J. HANSEN,
Trustee, WILLIS F. SAGE,
WILLIAM W. LANIGAII, and

Plaintiffs,

SUPERIOR COURT OF HEW JERSEY
LAW DIVISION - SOMERSET COUOTY
Docket No* L-6237-74 P,W.

Civil Action

SECOND AMENDED COMPLAINT
IN LIEU OF

PREROGATIVE WRIT

THE TOWNSHIP OF BEBKARDS, in
the County of Somerset, a ...; . . . •
municipal corporation of the .
State of Hew Jersey, and THE :
PLAKHIHG BOARD of the Township
of Bernards, :

Defendants* :

Plaintiffs, Theodore 3, Lorenc, residing at 241 New

Providence Road, Mountainside, New Jersey; Louis J. Kerr, Sam

Wishnie, and Marion Wishniev c/o Sam Wishnie, 24 Wilbur Avenue,

Newark, Hew Jersey? Alice J. Hansen, Trustee, residing at 1600

Kenyon Avenue, Borough of South Plainfield, Slew Jersey; Willis ?.

Sage, residing at 1006 Park Avenue, Plainfield, Hew Jersey;

Williast W. Lanigan, residing at 35 East Craig Street, Basking



Ridge, Hew Jersey? and Merwin Sage, residing at 9 Indian Rock

Road, Warren, New Jersey, by way of Second Amended Complaint

against, the defendants says

FIRST COUST 1

Plaintiffs repeat each paragraph and demands of Counts

One through Bight of the First Amended Complaint and i

incorporate the same herein as if set forth at length, j

SECOND COUHT j

1. Defendant, the Township of Bernards, in the County

of Somerset (hereinafter referred to as "Bernards Township1*) , |

is a sprawling rural suburban community in the north-central j

portion of Somerset County, with a land area of 24.95 square |

miles, an amount equal to 3.2 percent of Somerset County's j

land area of 305.6 square miles. At the time of the 1970

Census, Bernards Township contained a household population

of 11,531 persons, or approximately 5.9 percent of Somerset

County's household population* Residential density in

Bernards Township amounted to 462 persons per square mile as j

of the 1970 Census, a density substantially below the comparable

figures of 635 persons per square mile in Somerset County and j

938 persons per square mile in New Jersey* \

2» Somerset County; in which Bernards Township is

located, is the second wealthiest county in New Jersey, with

a 1970 Census median family income of $13,433.00, a level

exceeded, only by Bergen County with a. median family income of

$13,597.00. Morris County, on the northern boundary of

Somerset County, ranks third In wealth in New Jersey with a

median family income of $13,421.00 and was the only other

county with a 1970 Census median family income over $13,000.00.

3. Bernards Township stands out, even within this

structure of affluence, as one of the wealthiest municipalities

in New Jersey. As of the 1970 Census (1969 income), Bernards

Township was reported to have a median family income of



$17,852.00 and an average (mean) family income of

$19,243.00—income levels of 33 percent above the County

and 57 percent above the New Jersey median. Of New Jersey's

567 municipalities, Bernards Township ranks 35th in family

income, a ranking that places it in the 94th percentile

in the State. The 531 municipalities in New Jersey with :

income levels below that, of Bernards Township contained

95.69 percent of Hew Jersey's population. ;

4. Bernards Township is a municipality of sizeable ,

land area outside the central cities and older, built-up <

suburbs of our North and South Jersey metropolitan areas. i

It is in the process, due to its own land use decisions and ;

its location with respect: to major new interstate highways,

of shedding its rural characteristics. Although it has granted

nonresidential building permits from 1973 to date amounting to !

an excess of $100 million, the residential building permits j

for such years are as follows: 1973 - 15? 1974 - 7; 1975 - 27$ j

1976 through March - 7.

5. Bernards Township is a "developing municipality"

as defined by the New Jersey Supreme Court in Southern

Burlington County K.A.A.C.?. v. Township of Mount Laurel,

67 U. J. 151 (1975), and is bound by and subject to the

parameters set forth in such decision.

6. Only 10 developing-municipalities in. New Jersey ' ; . •

had 197# Census median family income levels above that of

Bernards Township.

7. Racially, Bernards Township is, according to the 1970

Census, 98.14 percent white, a percentage well above the

parallel statistics of 95.85 percent white in Somerset County

and 88*76 percent white in New Jersey as a whole. Educationallyf

the median years of school completed by Bernards Township

residents (excluding inmate population at Lyons Hospital) of

13.5 years is significantly above Somerset County's median of

12.4 years and Mew Jersey's median of 12.1 years. The median

age of the Township's residents is 34.0 years, compared with



29 • 4 years in Somerset County and 30.1 yeaxs in New Jersey,
reflecting the necessity of an established income to be able

to afford the purchase of housing in Bernards Township.

3. According to the U.S. Census of Housing, 37.2

percent of the Bernards Township's housing units were one-family

structures as compared with a state percentage of 57,9 percent

and a Somerset County percentage of 73.6 percent. Of

the occupied housing units in Bernards Township, 90.1 percent

were owner-occupied units as compared with a state percentage

of 60.9 percent and a Somerset County percentage of 73.1

percent. The median number of rooms per housing unit

was 7.2 rooms in Bernards Township while the Hew Jersey

median was 5.2 rooms and the Somerset County median was 5.9 rooms*

9. The 1970 Census of Housing reported that the median

value of owner-occupied housing units in Hew Jersey was

$23,400.00. The comparable figure for Somerset County

wa3 $29,700.00, a value 26.9 percent above the Hew Jersey

lEcdian. The nccLian housing value reported for 3ernarc!f*

Township in 1370 was $40,000.00, a level 7u.J percent. £*;ove

the New Jersey median and 34,6 percent above the Somerset

County value. The median housing values for units for sale

in Bernards Township as of the 15*70 Census were beyond the

Census takers 'scale and were simply reported to be

$5G,QQ0.00-plus. Since the 1970 Census, housing values

have increased markedly throughout Haw Jersey, and one survey

reported a 1971 sample median value of existing and new

homes of $62,500^00 for Somerset County. Where this value

relationship applied to 3ernards, a 1971 nedian value of

$84,125.00 would be derived (Bernards » 1*346 x Somerset

County). Even by conservative standards (assessed valuation)

the average housing value in Bernards Township had increased

to $60,355.00 by 1974, a figure sixnilar to the average value



of $60,854.00 reported by the Township Committee for all

housing units as of August, 1975* New construction in the

Township is considerably more expensive, ranging from

$80,000.00 upwards.

In addition, at least 75 percent of each single-family

dwelling unit sold in the Township since 1973 has been sold

for; a sales price in excess of $100,000.00.each.

10, Although Bernards Township's residents rank among the

most affluent in New Jersey, their property tax burden

ranked the Township 226th (60 percentile) in the state in

1973* By 1975, Bernards Township's rank relative to property

tax rate was 354th frost the highest (below the 40th percentlle) •

Similarly, the per capita real estate tax in Bernards was

$118.00 in 1960 and $324.00 in 1970—amounts equal to 96.7

percent and 126.1 percent of the respective New Jersey averages*

Thus, while income in Bernards Township was 57 percent above

the Hew Jersey median in 1970, the real estate burden was

only 26,1 percent above the state's average cost. Relative to

income, Bernards Township residents have been paying a • •--.-.-

substantially lower percent in property taxes than their Hew

Jersey counterparts.

IX* Since 1970* Bernards Township residents have enjoyed

a particularly favorable tax climate, with the equalized

tax rate decreasing—from $3.93 per $100.00 in 1971 to

$3.72 per $100.00 in 1972 to $3.53 per $100.00 in 1973 to

$3.27 per $100*00 in 1974 and $2.86 per $100.00 in 1975. Thus,

while local equalized tax rates in New Jersey have generally

increased, Bernards Township's equalized tax rates have

decreased*

12* The principal reason for the recent decrease

of the tax rate in Bernards Township is the presence of the

American Telephone and Telegraph Company (hereinafter

referred to as "A.T.&T.*) Worldwide Headquarters in thev
Basking Ridge section of the Township. This A.T.&T. facility

will be valued at $100 to $110 million (1975 dollars)



when completed* At current assessment rates, this A.T.&T.

ratable could yield revenues of $1.5 million when completed,

an amount equal to 47*3 percent of the Township's total tax

levy of $7*4 million during 1975.

13* The new A+?•&?* facility, although only partially

completed, was assessed at $34*5 million during 1975 and

yielded revenues of $1*3 million last year* Approximately

$1*8 million in revenues from A.T.&T. are anticipated by

the Township during 1976, and revenues of $3.5 million between

1978 and 1930 from A.T.& T. would not appear unreasonable*

14* During 1975 and 1976, the revenues derived from

A.T»*.T. have enabled Bernards Township to lower its equalized

tax rate significantly while other municipal!tes throughout

New Jersey are raising general levies by 10 to 20 percent in

order to obtain minimum funds to finance local education•

Bernards Township will be able, when the A.T,& T, facility

is completed, if it continues to succeed in its efforts to

exclude lower and middle income housing, to lower its present

equalized tax rate at least $1.00 to $1.86 per $100.00 in

assessed population*

15• Bernards Township is intersected by two major

Federal Interstate Highways which, when they are completed-,,

will place it within 35 minutes of Newark, Hew Jersey's

largest city, and 45 minutes of New York City.

16. Bernards Township would experience a great population

increase because of its own primary employment, its geographic

location with respect to other employment centers and its

highway system, but for its unique and hereinafter described

system of exclusionary land use regulations.

17. Plaintiffs are the owners of certain real property

located in Bernards Township consisting of approximately 4SO

acres of land.
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18. Plaintiffs* property is undeveloped except for
three single-family residences and is adjacent to Federal
Interstate Highway 73,

15. The Bernards Township Zoning Ordinance, by its very
terms and provisions, restricts housing uses in Bernards
Township to persons who can afford to live in single-family
dwellings located on valuable lots of considerable size* The
effect of the design and structure of the zoning ordinance
is to unnecessarily increase housing costs* This ordinance,
by way of example, contains the following unique exclusionary
provisions, all of which have the effect of driving upward the
costs of housing:

(a) efficiency units are not permitted anywhere
in Bernards Township and the smallest permitted unit is a
one bedroom unit, with a minumua of 660 square feet?

(b) apartment units are prohibited;

(c) the minimum floor area requirements.for one
and two bedroom units in the ?RN zone are excessive and bear
no relationship to health, safety or welfare?

(d) the maxinuri gross density permitted is extremely
low, requiring high-cost private units and precluding subsidized
units;

(e) the filing fee required to be paid upon the
submission of an application under Section 6 of the ordinance
is excessive and bears no rational relationship to municipal
costs in reviewing such reports, and is discriminatory in that
the fees exceed other fees for similar type development in the
Township;

(f) approximately equal percentages of one bedroom,
two bedroomr three bedroom and four {or more) bedroom- facilities
are required consistent with the then current demographic
requirements of the area but neither the "demographic
requirements* or "the area" are otherwise defined;

(g) the Bernards Township Zoning Ordinance prohibits
mobile homes in the entire Township.

20. In cynical disregard for their obligation to provide
housing for persons of low and moderate income, the Board
drafted and the Committee enacted, on May 13, 1975, an
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Ordinance (Ordinance Mo. 335 of the Bernards Township Zoning

Ordinances) which provides on its face for 354 units of low

and moderate income housing, but contains provisions which

ensure that: no such housing can be constructed. This

Ordinance, by way of example, contains the following provisions

which unnecessarily increase housing costs, are inimical with

state and federal subsidized housing programs and collectively

ensure against the construction of any subsidized housing:

(a) the Ordinance provides for low and moderate

income housing as a special exception or (following the

effective date of the Municipal Land Use Law) as a conditional

use, which mechanism is invalid on its face under New Jersey

case law;

(b) the Ordinance requires that proof be provided

by the applicant that: the required rental or purchase subsidies

are guaranteed as a condition precedent to approval, while

all federal and state subsidy programs require local land use

approvals prior to considering subsidy applications;

(c) the Ordinance requires proof, as a condition

precedent to approval, that the "adequate rental or purchase

subsidies are adequately guaranteed for a minimum of forty

years," which requirement effectively precludes all subsidies

under any.program of the Farmers Home Administration, the . . • .

Department of Housing and Urban Development, the New Jersey

Mortgage Finance Agency, the New Jersey Housing Finance Agency

or the Housing Grant Program of the State of New Jersey.

In fact, the only method under which financing for a term of

forty years might be provided would require the "piggy-backing"

of a HUD, Housing Assistance Payments Program on top of a

proposal financed by the Hew Jersey Housing Finance Agency,

and would require the approval of both agencies;
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(d) the Ordinance requires an undue concentration
of low and moderate income housing in enclaves buffered
on the perimeter by single-family houses in contravention
of federal housing project selection criteria;

(e) the Ordinance contains the same unique
exclusionary provisions (such as the prohibition of efficiency
units, the prohibition of apartments, extraordinarily high
application fees, and an exceedingly low permitted density)
found elsewhere in the Bernards Township Zoning Ordinance, all
of which have the effect of driving upward the cost of housing
and ensuring that housing in Bernards will not be eligible
under any subsidy program of the state or federal governments;

(f) the Ordinance ensures, in contravention of
sound planning principles for the location of multi-family
housing, that none of the enclaves can be situated within
one mile of Basking Hidge, which is the principal retail
service area in Bernards Township; and

(g) the 354 units of low and moderate income housing
and the 177 units of market, income housing provided for in the
Ordinance represent only a small fraction of Bernards Township's
"fair share19 of the regional housing need*

(h) such ordinance has been enacted with the knowledge
that such subsidies are not currently available and that certain
areas of the Township are unlikely to be serviced by a public
sewer in the near future• Certain areas of the Township may
never be so serviced if the Township does not contribute towards
such, cost. There is no present plan or intention by the Township
to make such contribution or undertake such service with federal

21. The Bernards Township Land Subdivision Ordinance,
by its very terms and provisions, unnecessarily increases
housing and development costs.

22. The effect of these requirements, together with the
density and floor area ratio requirements, the open space
requirements and the complex and expensive environmental impact
statement required, assures that any housing built in Bernards
Township will be more expensive than housing similarly
constructed elsewhere.



23* Although Bernards Township presently has over 7,000

acres of vacant, residentially zoned land, that land is

physically and economically unavailable, because of Bexnaxds

Township's system of land use regulations, to only the upper

5 percent, by income, of New Jersey's population.

24. There is a critical housing shortage in New Jersey

generally. There is a critical housing shortage in Bernards

Township* The need for housing has been increased by the

actions of the Committee which rezoned an area at the request

of the American Telephone and Telegraph Company in order to

permit it to build a world headquarters in Bernards Township*

25. The A.T.&T. complex in Bernards Township will

employ, when it is completed, an estimated 3,500 people at

a broad range of income levels who will require an estimated

2,850 homes. Additional service jobs of 1*5 jobs per primary

job will result from such 3,500 people*

26. The A.T.&T. office complex in Bernards Township

will, vhsn it is completed in 1978t pay annual property taxes

to Bernards Township of approximately 3*5 million dollars.

These property taxes will constitute almost one—half of

Bernards Township's total tax receipts. A.T.&T. presently pays

Its taxes at a 1970 level of assessment.

27. Bernards 'township, which already enjoys, in proportion

to their taxpayers incomes, one of the lowest: tax rates in

New Jersey, will be able, due to the taxes it will receive

from A.T.&T., to reduce Its tax rates even further*

23. The great majority of the employees of A.T.&T.

in Bernards Township will be unable to afford housing for their

families within Bernards Township because of the Township's

land use regulations. Many of these workers will be locked

out, because of their financial resources, of the other suburban

residential areas surrounding Bernards Township and will have

to commute excessive distances to their jobs.
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29. A.T.&T.fs Long Lines Division is in the process

of constructing their headquarters in neighboring Bedminster

Township* That facility will employ an estimated additional

3,500 people who will require an additional 2,850 homes.

Additional service jobs of 1.5 jobs per primary job will result

from such 3,500 people. The majority of these workers

will be excluded, because of their financial resources,

from Bernards Township and the suburban municipalities which

surround it, and will have to commute excessive distances

by automobile to their jobs.

30. Plaintiffs' property can, if properly zoned,

provide a good portion of the housing needs of the proposed

7,000 employees.

31. The Committee and the Board failed to act reasonably

and in furtherance of a legitimate comprehensive plan for the

zoning of the entire municipality when they rezoned for A.T.&T.,

but chose to ignore the housing needs of A.T.&T.'s employees

as well as the regional housing needs. j
i-

32* The Bernards Township Zoning Ordinance arid its j
entire system of land use regulations is invalid because \

it has a substantial external impact contrary to the general j
i

welfare. Bernards Township's accommodation of large employment j

generators,, coupled with Bernards Township's exclusionary j

land use policies have: I

(a)' imposed an unfair burden on other municipalities

within the Bernards Township housing region to provide housing

for persons in the lower and middle income spectrums employed ;

in Bernards Township?

(b) deprived other communities, cities and urban

areas already providing more than their fair share of housing

for all categories of persons of the ratables they need to

create a better balance for their community to pay the

educational and governmental costs associated with residential

development;

(c) contributed adversely to a national and

local energy crisis by creating a physical and economic

need for long distance commuting for persons employed within

Bernards Township;
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(d) imposed an unfair burden on workers employed

in the Bernards Township housing region, most of whom have

no access to public mass transit and for whom transportation is

both time consuming and prohibitively expensive; and

(e) contributed to the process of urban decay

presently afflicting our cities by depriving these cities

of tax ratables while requiring them, at the same tizae, to

continue to bear the educational and governmental costs

associated with housing.

WHEREFORE, plaintiffs demand judgment as follows:

A. that the Bernards Township Boning Ordinance be

declared invalid in its entirety;

B. that those portions of the Bernards Township Land

Subdivision Ordinance, together with any other land use

regulations which the Court finds unreasonably increases housing

costs, be declared invalid;

C. that the Coiranittee be ordered to rezone plaintiffs*

property so as tc psmit the development of housing thereon

at reasonable densitites and at reasonable cost£;

D. that the Committee and the Board be ordered to

affirmatively provide for their fair share of. the regional

housing need at all family ir.ccne levels, including low

and moderate and specifically to.: ' • •

(1) establish a Housing Authority to sponsor and

develop low and moderate income housing in Dernards Township;

(2) fund that Housing Authority not only with

federal and state housing grants but also with a substantial

portion of the taxes paid to 3ernards Township each year by

A.T.&T.?

(3) plan and provide for, out of municipal tax

revenues, the extension of sewers, water, roads and other

utilities to areas zoned for multi-family development;



J

E. that defendants pay to plaintiffs the costs

of suit;

P* such other relief which this Court say deesa

appropriate*

THIBD COUNT

1. Plaintiffs repeat the allegations contained in

the First Count and Second Count of the Amended Complaint as

if set forth herein at length.

2. Defendants have previously acknowledged a responsibility

to provide for all types of housing in the Township.

3. Defendants selected the area covered by the planned

residential neighborhood ordinance set forth in Ordinance

Number 347 and selected the same area in an amendment to

the master plan adopted in 1973 and considered the same

area in an ordinance known as Ordinance 320 introduced in

July of 1973.

4. The area contained in Ordinance 347 was selected

because of its topography, its proximity to major highways

and intersections and the availability of sewers and water.

5* Defendants selected such area contained in Ordinance 347

with the knowledge of the flood plain established in

Ordinance 265 in December of 1971*

6* Defendants determined as- a result of studies ••••':..•

made prior to the introduction of Ordinance 347 that the

area contained within such ordinance was appropriate for

the potentially most dense area for future development in

the Township*

7. Defendants had previously approved a density of

12 residential units per acre on a 20 acre site abutting

the county park and the national wildlife refuse sometimes

known as the Great Swamp, In such approval there was no

restriction on the number of bedrooms and no requirement for

three and four bedroom units. Such approval was granted



with the knowledge that it is not serviced by any means

of public transportation and with the knowledge that it is

within walking distance of two liquor stores, a drugstore,

three eating establishments, a health food store and a

hardware store. The area in proximity to such 20 acre tract

is serviced by a grocery store which has a dimension of

approximately 35 feet x 50 feet and by a delicatessen which has

a dimension of approximately the same size.

8* Defendants at the time of the enactment of Ordinance 347

had no request from any state or federal agencies to restrict

the density in the area covered by such ordinance. Defendants

had no similar requests from any of the abutting municipalities

or any municipality downstream from the Township of Bernards

to the City of Newark .

9. Prior to the enactment of such ordinance and

subsequent thereto, there has been no request or demand by

any governmental agency to restrict, the development or density

in the area covered by Ordinance 347.

10* Defendants lack standing to raise any issues on

behalf of any other municipality or any other governmental

agency located downstream from the Township of Bernards either

on the Pas sale River; or the Dead River. . •.....-.

11* The density selected within Ordinance 347 bear

no reasonable relationship to the studies which were made

or to comparable approvals granted which would permit a

higher density in the area covered by Ordinance 347.

12. The selection of the area covered by Ordinance 347

for a higher density of use is inconsistent with the zoning

of such tract for two acres minimum for a single-family

residential unit*
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WHEREFORE, plaintiffs demand judgment as follows:

A* that Ordinance 347 be declared invalid as to the

density selected for multi-family use?

B* that: the Township bet directed to permit a density

within such zone of at least five dwelling units per gross

acre without restriction on the number of bedrooms or the

requirement that three and four bedroom units be constructed;

C. that defendants be ordered to rezone plaintiffs

property so as to permit the development of housing thereon

at reasonable densities and at reasonable costs;

D. such other relief which this Court may deem appropriate.

FOURTH COUNT

1. Plaintiffs repeat the allegations contained in the

First, Second and Third Counts of the Amended Complaint as if

set forth at length,

2. Both Ordinance 347 and Ordinance Snfl Ordinance 385

refer to public severs, which defendants have interpreted to

mean sewers owned and operated by the Township of Bernards

Sewerage Authority and no other type.

3. Defendant Township created the Sewerage Authority

known as the Township of Bernards Sewerage Authority and is

limited to one authority within the Township by law.

4. Defendant Township appoints the members of such

Sewerage Authority.

5. Defendant Township appropriates monies currently

in its budget for the operation and maintenance of such

Sewerage Authority in addition to the charges collected

directly by the Sewerage Authority.

S. Defendant Township uses its full faith and credit

and pledges its credit and borrowing capacity for the purpose

of raising capital funds for such Sewerage Authority.

7, If there is no ability to tie in to the lines of the

Township of Bernards Sewerage Authority, neither the PRN

sections of Ordinance 347 or any portion of Ordinance 335 can

be implemented in any respect.
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3. The Township of Bernards Sewerage Authority has

previously reserved capacity to permit A.T.&T. to construct

its facility which will ulitxsately employ 3,500 persons*

9* The Township of Bernards Sewerage Authority has

previously reserved capacity for the 250 units to be constructed

on the 20 acre site known as Ridge Oak.

10* The Township of Bernards Sewerage Authority has

not reserved any other capacity for any other purpose.

11• Defendants have previously approved a plan, including

a site plan, which permits the construction of the A.T.fiT.

facility which will ultimately house 3,500 persons directly

adjacent to the Osborne Pond which is the central reservoir

and main water source for the residents of the Township of

Bernards*

12# The defendants have previously approved a plan

including a site plan which permits the construction of the

A.T**T. facility within the flood plain designated in

Ordinance 255, and has permitted a drainage plan which drains

into the upper reach of the Passale River and into other

streams which flow into the Passaic River and the Dead River,

13. The only public sewers located in the Township of

Bernards consist- of a treatment plant operated by the Township

of Bernards Sewerage Authority which has a present capacity of

1.2 million gallons per day.

14. Defendant Township has determined that the total

capacity for the Township of Bernards will be 2 million gallons

per day*

15. Defendant Township has failed and refused to expand

the existing facility and has arbitrarily restricted development

by refusing to expand the existing facility beyond the present

capacity of 1.2 million gallons per day and has arbitrarily

established a ceiling on sewerage capacity at 2 million gallons

per day. Such failure to expand the facilities and such

ceiling arbitrarily limits the amount of development which may

take place in the Township.
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16. By requiring a tie-in into public sewers as a

prerequisite to development, defendants have effectively

precluded plaintiffs from developing the property*

17. Defendants have contended that neither plaintiffs

nor others should be permitted to construct any sewerage treatment

facilities with any outfall into any of the streams or rivers

within the Township.

18. Such refusal has been based upon studies which the

Township made prior to its enactment of its zoning ordinances

and the revisions to its master plan*

19. Defendants action by refusing to expand the sewerage

facilities and by refusing to permit the construction of

any other sewerage facility has been in accordance with a

plan to preclude all development in such circumstances.

20. Defendants by precluding plaintiffs from constructing

their own sewerage facilities in accordance with law and

applicable state and federal regulations have confiscated

plaintiffs* property causing damage to plaintiffs in that

they have confiscated plaintiff's property without just

compensation, have deprived plaintiffs of their property

without due process of law, and have denied plaintiffs

equal protection of the law and have failed to provide

any compensation therefor in accordance with the New Jersey

State and Federal Constitutions.

WHEREFORE, plaintiffs demand judgment against defendants

as follows:

A. that the applicable zoning ordinances which require

the tying into public sewers be declared invalid in the

respect that such requirement precludes the construction

of a private facility.

3. that plaintiffs be permitted to construct a

sanitary sewerage treatment plant on its property which

plant will flow into the Dead River, provided such plant

is constructed in accordance with the Township of Bernards

Sewerage Authority, New Jersey State and Federal requirements.
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without dtt& proceaa o€ laî --or £a the* alternative that

Ctourrfe direct aa CTcdeac appointing condesnaticit coBaai3sioner»
to fix. the- compensation to bet pai<l to plaintiffs for; such

this Court may deem appropriate,

• « &





McCarter & English, Esqs
550 Broad Street
Newark, New Jersey 07102
(201) 622-4444

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION, SOMERSET COUNTY
DOCKET NO. L-6237-74 P.W.

THEODORE Z. LORENC, LOUIS J.
HERR, SAM WISHNIE, MARION
WISHNIE, executrix.of the
Estate of Harry Wishnie,
deceased, ALICE J. HANSEN,
trustee, WILLIS P. SAGE,
WILLIAM W. LANIGAN, and
MERWIN SAGE,

- • Plaintiffs,

vs.

•THE TOWNSHIP'OF BERNARDS, IN
THE COUNTY OF SOMERSET, a muni-
cipal corporation of- the -State
of New Jersey, and THE PLANNING
BOARD OF THE TOWNSHIP OF
BERNARDS,

Defendants.

Civil Action

ANSWER TO SECOND
AMENDED COMPLAINT

IN LIEU OF PREROGATIVE
WRIT

Defendants, the Township of Bernards and the Planning

Board of the Township of Bernards, having principal offices

at Municipal Building, Collyer Lane, Basking Ridge, New Jersey,

in answer to plaintiffs' Second Amended Complaint, say:



AS TO THS FIRST COUNT

Defendants repeat the answers to the allegations

contained in Counts One through Eight of the First Amended

Complaint and make the same a part hereof as if fully set

forth herein.

AS TO THE SECOND COUNT

1. Answering paragraph 1, defendants admit that the

Township of Bernards (hereinafter sometimes referred to as

"Bernards Township") is a community in the north-central por-

tion of Somerset County and that its land area is approximately

24.95 square miles or 8.2 per cent of the 305.6 square mile

land area of Somerset County. Defendants admit that the docu-

ment entitled "1970 United States Census" indicates that

Bernards Township contained a household population of 11,531

persons and that such household population equals approximately

5.9% of Somerset County's total,household population as of- that

date. Defendants admit that the residential density in Bernards

Township amounted to 462 persons per square mile as of the 1970

Census and that the comparable figures for Somerset County and

the- State of New Jersey are 635 persons per square mile and

938 persons per square mile, respectively. With respect to

the data contained in the 1970 Census, defendants admit such

data to the extent that it fully represents the entirety of

such documents. Except as herein specifically admitted, de-
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fendants deny the remaining allegations contained in paragraph

1 and further deny any characterization, interpretation, com-

putation or extrapolation contained therein. -

2. Answering paragraph 2, defendants admit that

Somerset County, in which Bernards Township is located, is a

county located in the State of New Jersey. With respect to

the data contained in the 1970 Census, defendants, admit such

data to the extent that it fully represents tfie entirety of

such' document. Except as herein specifically admitted, defen-

dants deny the remaining allegations contained in paragraph

2, and further deny any characterization, interpretation or

extrapolation contained therein.

3. Answering paragraph 3, with respect to the data

contained in the 1970 Census, defendants admit such data to . .

the extent that it fully represents the entirety of such

document. Except as herein specifically admitted, defendants

deny the- remaining allegations contained in paragraph 3 and

further deny any characterization, interpretation or extrapola-

tion contained therein.

.4. Answering paragraph 4, defendants admit that defen-

dant Township of Bernards is a municipality and that it is out-

side of the central cities and older built-up suburbs of North

and South Jersey metropolitan areas. With respect to the allega-

tions relating to valuation and to residential and nonresidential

building permits issued since 1973, defendants are without present
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knowledge or information sufficient to admit or deny such allega-

tions and leave plaintiff to their proof. Except as herein

specifically admitted, defendants deny the remaining allegations

contained in paragraph 4.

5. Answering paragraph 5, defendants .neither admit

nor deny the allegations contained therein as they call for

legal conclusions.

6. Answering paragraph 6, defendants are without

knowledge or information sufficient to admit or deny the alle-

gations contained therein.

7. Answering paragraph 7, with respect to the data

on racial characteristics contained in the 1970 Census, de-

fendants admit such data to the extent that it fully represents

the entirety of such document. With respect to the educational

data, defendants admit that the median years in public school

completed in Somerset County is 12.4" years and in New.Jersey

is 12.1 years', respectively, but 'deny that- the median years

of school completed by Bernards Township residents is 13.5

years according to the 1970 Census, but rather that the median

years of school completed by Bernards Township residents ac-

cording to the 1970 Census actually' equals 12.8 years, which

figure is above the median of Somerset County. With respect

to the median age data contained in the 1970 Census, defen-

dants admit such data to the extent that it fully represents

the entirety of such document. Except as herein specifically
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admitted, defendants deny the remaining allegations contained

in paragraph 7 and further deny any characterization, inter-

pretation or extrapolation contained therein.

8. The allegations contained in paragraph 8 are

denied.

9. Answering paragraph 9, with respect to the data

contained in the 1970 Census of Housing, defendants admit such

data to the extent that it fully represents the entirety of

such document, specifically the median value of owner-occupied

housing units in New Jersey as $23,400.00, the comparable fig-

ure for Somerset County is $29,700.00, which value is 26.9%

above the median value in New Jersey, the median value reported

for Bernards Township as $40,000.00 which value is 70.9% above

the New Jersey median value and 34.6% above the Somerset County

median value and that the median housing values for units for

sale within Bernards Township as o-f the 1970 Census were de-

scribed as $50/000.00 -plus. Defendants are unable to admit

or deny portions of.the allegations contained in paragraph 9

because plaintiffs have failed to identify or provide defendants

with the surveys referred to therein, and are without, present

knowledge or information sufficient to admit or deny the allega-

tions with respect to single-family dwellings sold since 1973

and leave plaintiffs to their proof. Except as herein specific-

ally admitted, defendants deny the remaining allegations con-

tained in paragraph 9 and further deny any characterization,
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interpretation or extrapolation contained therein.

10. Answering paragraph 10, with respect to the data

regarding the comparative property tax burden of property owners

in Bernards Township with the burden of other municipalities of

the State of New Jersey, defendants admit that in 1975, Bernards

Township ranked 354 from the highest property tax burden, or ap-

proximately in the 40th percentile, and that in 1973, Bernards

Township ranked 226 from the highest property tax rate burden, or

approximately in the 60th percentile. Defendants admit that the

per capita real estate tax in Bernards Township was $118 in 1960

and $324 in 1970, but defendants are unable to admit or deny the

percentage figures relative to the per capita real estate tax in

the State of New Jersey. Except as herein specifically admitted,

defendants deny the remaining allegations contained in paragraph

10 and further deny any characterization, interpretation or

extrapolation contained therein.,

' 11: Answering paragraph 11, defendants admit that

the equalized tax rate has decreased from $3.92 (not $3.93 as •

stated in paragraph 11) per $100.00 in 1971, to $3.72 per

$100.00 in 1972, to $3.53 per $100.00 in 1973, to $3.27 per

$100.00 in 1974, and $2.86 per $100.00 in 1975. Defendants are

without knowledge or information sufficient to admit or deny the

allegations contained in the final sentence of paragraph 11, and

except as herein specifically admitted, defendants deny the

remaining allegations contained in paragraph 11 and further
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deny any characterization, interpretation or extrapolation

contained in the matter of which an admission is requested.

12. Answering paragraph 12, defendants are unable to

admit or deny the allegations contained therein since plaintiff

does not define the meaning of "recent decrease of the tax rate"

in Bernards Township. Plaintiff does not indicate whether this

is an equalized tax rate or an actual tax rate. " With respect

to the allegation regarding the estimated valuation of the Ameri-

can Telephone and Telegraph Company facility when completed, de-

fendants lack information or knowledge sufficient to admit or

deny same as this calls for an anticipated valuation at some

point in the future. With respect to the allegation regarding

the anticipated valuation of the American Telephone and Teie-

graph Company facility or the amount of revenues which would be

yielded if some future valuation of an as yet unfinished facil-

ity were hypotnetically applied to the present total tax levy

of Bernards Township during 1975, defendants lack informa-

tion or knowledge either to admit or deny the same. . Except

as herein specifically admitted, defendants deny the remaining

allegations contained in paragraph 12 and further deny any

characterization, interpretation or extrapolation contained

therein, including the hypothesis that a significant increase

in the valuation of any present or future facility would have

no effect on the tax rate or tax levy of a township.
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13. Answering paragraph 13, defendants admit that

the American Telephone and Telegraph Company facility is not

fully completed, that it yielded approximately $1.3 million

in tax revenues last year and that tax revenues from the

American Telephone and Telegraph Company facility within

Bernards Township for 1976 are anticipated to amount to

approximately $1.8 million. Except as herein specifically

admitted, defendants deny the remainder of the allegations

contained in paragraph 13.

14. Answering paragraph 14, defendants admit that

the equalized tax rate in Bernards Township has decreased

|| from $3.27 per $100.00 in 1974 to $2.86 per $100.00 in 1975

and further admit that the actual tax rate in 1975 equalled

$3.92 per $100.00 and increased to $4.12. per $100.00 in 1976.

Defendants are at this time without knowledge, or information

sufficient to admit or deny the allegations in paragraph 14

regarding the actions of 'certain other unnamed municipalities

throughout the State of New Jersey, not identified or parties

to this action, or the reasons which such actions were taken

and leave plaintiffs to their proofs. Defendants deny that

any effort has been made to exclude lower and middle income

housing from defendant Township of Bernards, and further deny

that the tax rate has been significantly lowered in defendant

Township of Bernards during 1975 and 1976 as a result of rev-

enues derived from the American Telephone and Telegraph Company.
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Except as herein specifically admitted, defendants deny the

remaining allegations contained in paragraph 14 and further

deny any characterization, interpretation or extrapolation

contained therein.

15. Answering paragraph 15, defendants admit that

there are two Federal Interstate Highways which pass through

defendant Bernards Township, but deny that those highways inter-

sect within defendant Bernards Township. Defendants admit that

Newark is the largest city in the State of New Jersey by popula-

tion. As to the allegations regarding traveling time in para-

graph 15, defendants are at this time without knowledge or in-

formation sufficient to admit or deny the accuracy of the esti-

mates contained therein. Except as herein specifically admit-

ted, defendants deny the remaining allegations contained in

paragraph 15.

16. The allegations contained in paragraph 16 are

denied.

17. The allegations contained, in paragraph 17 are

admitted.

18. Answering paragraph 18, defendants are without

present knowledge or information sufficient to admit or deny

the uses to which plaintiffs' property are put or the develop-

ment thereof, but deny that such property is contiguous with

Federal Interstate Highway 78.

19. Answering paragraph 19,.as to the terms and pro-



visions of the ordinance and amendments thereof, defendants

demand production and proof; and except as herein admitted,

the allegations contained in paragraph 19 and its subpara-

graphs (a) through (g) are denied.

20. Answering paragraph 20, defendants admit that

on May 18, 1976, Bernards Township enacted Ordinance No. 385

and they demand production and proof as to the terms and pro-

visions of said ordinance, and except as herein specifically

admitted, the allegations contained in paragraph 20 are denied.

21. Answering paragraph 21, defendants demand pro-

duction and proof of the ordinance referred to therein, and

except as herein admitted, the allegations contained in para-

graph 21 are denied.

.22. The allegations contained in paragraph 22 are

denied. •

23. Answering paragraph 23, defendants admit that

there is vacant,'residentially zoned land within the boundaries

of defendant Bernards Township, and except as herein admitted

the allegations contained in paragraph 23 are denied.

24. Answering paragraph 24, defendants are at this

time without knowledge or information sufficient to admit or

deny the location and extent of any housing shortage. Defen-

dants admit that the Township Committee of Bernards Township

rezoned a very small portion of Bernards Townsh,ip upon the ap-

plication of American Telephone and Telegraph after substantial
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rezoning of the property on which the American Telephone and

Telegraph facility is located had already been effected.

Defendants neither admit nor deny the allegations regarding

the "housing region" referred to in the Complaint as it calls

for a legal conclusion. Defendants make no answer'to the al-

legations directed to the Township Committee which is not

a party to this suit. Except as herein specifically admitted,

the allegations contained in paragraph 24 are denied.

25. Answering paragraph 25, defendants admit that

when completed the.American Telephone and Telegraph complex

in Bernards Township will employ approximately 3,500 people

and that said employees will have various income levels.

Defendants are at this time without knowledge or information

as to those income levels and their range or the number of

"service jobs" which may result from such employment and leave

plaintiffs to their proof. Except as herein admitted, -defen-

dants deny the remaining' allegations of. paragraph 25' and further

deny any characterization, interpretation, computation or

extrapolation contained therein.

26. Answering paragraph 26, defendants admit that

upon information known or readily available, the American

Telephone and Telegraph Company facility in Bernards Township

is expected to be completed in 1978. Except as herein specific-

ally admitted, defendants deny the remaining allegations con-
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tained in paragraph 26 and further deny any characteriza-

tion, interpretation, computation or extrapolation contained

therein.

27. The allegations contained in paragraph 27 are

denied.

28. Answering paragraph 28, defendants are at this

time without knowledge or information sufficient to admit or

deny the allegations regarding the effect on employees of the

American Telephone and Telegraph Company of policies of subur-

ban residential areas in communities surrounding Bernards Town-

ship, not parties to this suit, and except as specifically

herein admitted, the remaining allegations contained in para-

graph 28 are denied.

29. Answering paragraph 29, defendants admit .that

American Telephone and Telegraph's Long Lines Division is in

the process of constructing their headquarters in. Bedminster

Township, a municipality "contiguous • with'the Township of

Bernards. Defendants are at this time without knowledge or

information sufficient to admit or deny the accuracy of the

employment levels at that site or the extent of the need for

additional housing or location thereof which such employment

will generate, what the effect will be on employees at this

site as a result of policies of residential suburban muni-

cipalities surrounding Bernards Township, not parties to
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this action, or the number of "service jobs" which may result

from such employment, and leaves plaintiffs to their proofs.

Except as are herein specifically admitted, the defendants

deny the remaining allegations contained in paragraph 29 and

further deny any characterization, interpretation, computation

or extrapolation contained therein.

30. The allegations contained in paragraph 30 are

denied. .

31. The allegations contained in paragraph 31 are

denied.

32. The allegations contained in paragraph 32 and

subparagraphs (a) through (e) thereof are denied.

AS TO THE THIRD COUNT

1. Answering paragraph 1, defendants repeat the

answers to .the allegations contained in the First and Second

Counts of" the Second Amended Comp.laint and make the same a-

part hereof as if fully set forth herein.

2. Answering paragraph 2, defendants admit that

they have acknowledged a responsibility to make reasonably

possible an appropriate variety and choice of housing, at

least to the extent of the municipality's fair share of the

present and prospective regional need therefor, as evidenced

by the adoption of Ordinance 347 and Ordinance 385. Except
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as herein specifically admitted, defendants deny the remain-

ing allegations contained in paragraph 2. .

3. Answering paragraph 3, defendants admit the

adoption of Ordinance No. 347 on August 20, 1974 and the

amendment of the Bernards Township Master Plan in 1973. As

to the terms and provisions of the ordinance and master plan

and amendments thereof, defendants demand production and proof.

With respect to proposed Ordinance No. 320, defendants admit

its introduction on June 19, 1973 and consideration thereof,

but deny that it was ever adopted. Except as herein specifically

admitted, defendants deny the remaining allegations contained

in paragraph 3.

4. Answering paragraph 4, defendants admit that the

area designated by Ordinance No. 347 for planned residential

development was selected for a variety of valid planning con-

siderations' including, but not limited to, those stated in

paragraph 4. '' • "•

5. Answering paragraph 5, defendants admit the

adoption of Ordinance No. 265 in December, 1971 and further

admit knowledge'thereof. As to the terms and provisions of

the ordinance and amendments thereof, defendants demand produc-

tion and proof. Except as herein specifically admitted, defen-

dants deny the remaining allegations contained in paragraph 5.

6. Answering paragraph 6, defendants are without

present knowledge or information sufficient to admit or deny
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the allegations contained therein, and with respect to the

studies referred to therein, demand production and proof

thereof. Except as herein specifically admitted, defendants

deny the remaining allegations contained in paragraph 6.

7. Answering paragraph 7, defendants admit the

grant of a variance from the terms and provisions of the Bernards

Township Zoning Ordinance to permit the construction of a non-

profit housing development to meet the particular needs of

senior citizens and further admit that such development is

contiguous with a county park. With respect to the terms and

provisions of the variance and the size of such development or

the location thereof, defendants demand production and proof.

Defendants are without present knowledge or information suffi-

cient to admit or deny the remaining allegations of paragraph 7.

8. Answering paragraph 8, defendants admit that no

state or federal agency requested -density restrictions on the

lands to which 'Ordinance No. 347 pertains. Except as herein

specifically admitted, the remaining allegations contained in

paragraph 8 are denied.

9. Defendants deny the allegations contained in

paragraph 9. .

10. The allegations contained in paragraphs 10, 11

and 12 are denied.

AS TO THE FOURTH COUNT .

1. Answering paragraph 1, defendants repeat the
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allegations contained in the First, Second and Third Counts

of the Second Amended Complaint and make the same a part-hereof

as if fully set forth herein.

2. Answering paragraph 2, defeadants admit that

Ordinance No. 347 and Ordinance No. 385 refer to public sewers.

Except as herein specifically admitted, defendants deny the

remaining allegations contained in paragraph 2.

3. Answering paragraph 3, defendants admit the crea-

tion of the Bernards Township Sewerage Authority but are with-

out present knowledge or information sufficient to admit or

deny the allegations regarding the limitations imposed by law

and demand production and proof thereof.

4. The allegations contained in paragraphs 4 and

5 are admitted.

5.- Answering paragraph 6, defendants are without

present knowledge or information* sufficient to admit or deny

the allegations contained therein and leave plaintiffs to

their proof. '

6. Answering paragraph 7, defendants admit that with-

out the availability of public sewerage facilities, including

but not limited to the facilities of the Bernards Township

Sewerage Authority, neither the planned residential neighbor-

hood sections of Ordinance 347 nor Ordinance 385 can be imple-
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mented. Except as herein specifically admitted, defendants deny

the remaining allegations contained in paragraph 7.

7. Answering paragraph 8, defendants admit that the

Bernards Township Sewerage Authority has reserved capacity for

American Telephone & Telegraph Company and other developments

to permit construction of those developments.

8. Answering paragraph 9, defendants admit that the

Bernards Township Sewerage Authority has reserved capacity for

the senior citizens development known as Ridge Oak and other

developments to permit construction of these developments. Ex-

cept as herein specifically admitted, defendants deny the re-

maining allegations contained in paragraph 9.

9. The allegations contained in paragraph 10 are

denied.

10. Answering paragraph 11, defendants admit that a

plan has been approved to permit the construction of the Ameri-

can Telephone & Telegraph Company facility to employ, when com-'

pleted, approximately 3,500 persons, that the facility is

adjacent to Osborne Pond, that Osborne Pond is a reservoir

and one of the water sources for the residents of the Township

of Bernards. Defendants further admit that the site plan makes

elaborate provisions to protect the water quality of Osborne

Pond. Except as herein specifically admitted, defendants
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deny the remaining allegations contained in paragraph 11.

11. The allegations contained in paragraph 12 are

denied.

12. The allegations contained in paragraph 13 are

admitted.

13. The allegations contained in paragraphs 14,

15 and 16 are denied.

14. Answering paragraphs 17 and 18, defendants are

without present knowledge or information sufficient to admit

or deny the allegations contained therein and with respect

to the studies referred to therein demand production and proof.

15. The allegations contained in paragraphs 19 and

20 are denied.

FIRST SEPARATE DEFENSE

The zoning ordinance of the Township of Bernards is

• in accordance, with a comprehensive plan designed to achieve, .the

statutory purposes specified (1) in R.S. 40:55-32, including,

without limitation, to secure safety from flood, to.promote

the general welfare, to prevent the overcrowding of land or

buildings, to avoid undue concentration of population and to en-

courage the most appropriate use of land throughout the munici-

pality, and (2) within the statutory purposes of R.S. 40:55D-l,

et seq., to promote the establishment of appropriate population
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densities and concentrations that will contribute to the well-

being of persons, neighborhoods, communities and regions and

preservation of the environment; and further to provide suf-

ficient space in appropriate locations for a variety of agri-

cultural, residential, recreational, commercial and industrial

uses and open space, both public and private, according to

their respective environmental'requirements in order to meet

the needs of all New Jersey citizens.

SECOND SEPARATE DEFENSE

The zoning ordinance of the Township of Bernards pro-

motes the general welfare by requiring reasonable protection of

the natural environment.

THIRD SEPARATE DEFENSE

The zoning ordinance of the Township of Bernards pro-

motes the general welfare by requiring land uses reasonably

necessary to preserve the water quality of the Dead River

and its tributaries, including Harrison Brook, all of which

are tributaries of the Passaic River and constitute the Upper

Passaic Watershed.

' FOURTH SEPARATE DEFENSE

1. The Federal Water Pollution Control Act amend-

ments of 1972, 33 U.S.C.A. §1251, et seq. declare that it
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is the national goal that the discharge of pollutants into

the navigable waters be eliminated by 1985. This legislation

applies to the Passaic River. The State of New Jersey is

required to make plans by the end of 1976 'to accomplish the

goals set forth in said legislation.

2. According to the County and Municipal Study Commis-

sion of the State of New Jersey, the Passaic River is among the

ten worst polluted streams in the nation.

3. The Commission has further stated in Water

Quality Management: New Jersey's Vanishing Options, a draft

report, March, 1973:

"Water is a basic resource; it is necessary
for sustaining life. The use of rivers,
streams, and bays as sewers for dilution
and transport of wastes negates their use
as a source of water supply, as a base of
recreational activity, as a habitat for
fish and wildlife. In the extreme, it may

. . . mean .the. survi.val • of the State.'s economic. . • ., . .
base.' In the"headwaters of the Passaic
River alone, continued degradation of water
quality could threaten the potable water
for millions of people * * *. In summary,
New Jersey's extensive water pollution is
probably the most serious problem currently
imperiling the quality of our physical en-
vironment."

4. Under the present state of technological develop-

ment, economically feasible sewerage treatment plants inevit-

ably introduce pollutants into the receiving waters.
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FIFTH SEPARATE DEFENSE

1. Defendants repeat all of the allegations of the

Fourth Separate Defense and make them a part hereof.

2. Treated sewerage effluent can-be introduced into

the Dead River without degradation of its water quality pro-

vided that the total quantity of pollutants in such effluent

does not exceed the assimilative capacity of the stream.

3. The standards of water quality in the Passaic

River required by Congress and by the State of New Jersey can-

not be met unless there are limitations on the amount of

treated sewerage effluent which is introduced into the Dead

River and the Upper Passaic River by Bernards Township, and.

there is reasonable likelihood that proper authority may im-

pose waste load allocations of an amount yet to be determined,

upon Bernards Township. -

SIXTH .SEPARATE DEFENSE . . . . . ' . ... •

1. Defendants repeat all of the allegations of the

Fourth and Fifth Separate Defenses and make them a part hereof.

2. Bernards Township Sewerage Authority has applied

to .the Department of Environmental Protection and funding bodies

to permit it to upgrade and enlarge its sewerage treatment

plant on Martinsville Road to three million gallons per day.

3. If approved as requested, the upgrading and
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construction of the said plant will provide sewerage facility

capacity for development under Ordinance No. 347 and Ordinance

No. 385.

SEVENTH SEPARATE DEFENSE '

1. Defendants repeat all of the allegations of the

Fourth, Fifth and Sixth Separate Defenses and make them a

part hereof.

2. The effort to maintain and improve the water qual-

ity in the Dead River and the Upper Passaic River will require

that certain buildings in Bernards Township presently serviced

by septic systems will have to be connected with the Bernards

Township Sewerage Authority plant on Martinsville Road.

3. The enlargement and upgrading of the existing

Bernards Township Sewerage Authority facilities as applied for,

give said facilities a capacity which will absorb all, or vir-

tually all, of the remaining portions of- the waste load- alloca-

tion that may be imposed upon Bernards Township.

4. Until such waste load allocations are- definitely

established, it would be unreasonable for Bernards Township to

permit, by the enactment and application of the zoning ordinance

or otherwise, land developments that would significantly in-

crease the number of inhabitants serviced by the Bernards

'Township Sewerage Authority plant.
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EIGHTH SEPARATE DEFENSE

1. Defendants repeat all of the allegations of the

Second and Third Separate Defenses, and paragraphs 1 and 3

of the Fourth Separate Defense and make them a part hereof.

2. A significant proportion of stream pollution, in-

cluding that in the Dead River and the Upper Passaic River re-

sults from nonpoint sources.

3. The surface water runoff from multi-family housing

is a significant source of nonpoint pollution.

NINTH SEPARATE DEFENSE

Although the power to zone rests with municipalities,

zoning should be in accordance with sound regional development.

Every municipality is not required to *permit every kind of use

somewhere within its boundaries. The zoning ordinance is rea-

sonable and valid if it is reasonably related to legitimate

zoning purposes and a zoning ordinance which establishes a land

use pattern consistent with the recommendations of the County

Master Plan and other sound plans for regional development is

valid-. The zoning ordinance of the Township of Bernards closely

adheres to the land use patterns proposed by the Master Plan of

Land Use of the Somerset County Master Plan, by the Future Land

Use Element of the Morris County Master Plan, by the Regional

Plan Association and by the Tri-State Regional Planning Commis-
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sion in their proposals for regional land use planning. Accor-

dingly, the zoning ordinance of the Township of Bernards, is

not unreasonable and is valid.

TENTH SEPARATE DEFENSE'

Environmental protection is a legitimate purpose of

zoning and is a compelling state goal. Protection of the en-

vironment requires that land use planning and zoning decisions

be based upon considerations of water supply, water quality,

air quality, topography, geological features, soil characteris-

tics, existing drainage patterns, historic and aesthetic values

and any unique character or culture of the community in ques-

tion. Sound planning and zoning must reconcile these considera-

tions .with the legitimate housing needs of the region and of

the state. This cannot be accomplished by urban and suburban

sprawl without regulations in the interest of legitimate en-

vironmental and other planning goals. The. zoning ordinance of.

the Township of Bernards is consistent with the Master Plan of

Land Use of the Somerset County Master Plan, the Future Land

Use Element of the Morris County Master Plan, and other region-

al plans which effectively and equitably reconcile environ-

mental needs and the housing needs of an expanding metropolitan

population. Accordingly, the zoning ordinance of the Township

of Bernards is not unreasonable and is valid.
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ELEVENTH SEPARATE DEFENSE

The density of development in a watershed area is

directly related to the quality of water passing down river.

The Township of Bernards is situated in part of the headwaters

region and watershed of the Passaic River system, which forms

a significant part of the northern New Jersey water supply.

Accordingly, the provisions of the zoning ordinance of the

Township of Bernards in regard to the density of land usage

are reasonably related to the general welfare by promoting

preservation of the public water supply by requiring low density

development in the Township of Bernards.

TWELFTH SEPARATE DEFENSE

As a matter of law, environmental factors may justify

a zoning ordinance and underlying Master Plan that are restric-

tive in the variety and intensity of land use they permit. In

view of the relevant" environmental factors, the zoning ordi-'

nance of the Township of Bernards is valid.

THIRTEENTH SEPARATE DEFENSE

Any zoning ordinance that is not firmly rooted in

local, regional and environmental considerations does not pro-

mote the general welfare and is arbitrary.

FOURTEENTH SEPARATE DEFENSE

Plaintiff has no absolute and unlimited right to
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change the essential natural character of its land so as to

use it for a purpose for which it was unsuited in its natural

state and which injures the rights of others. The police

power may be lawfully utilized to prevent harm to .public rights

by limiting the use of private property to its natural uses.

FIFTEENTH SEPARATE DEFENSE

1. Recently published studies, including those by

Tri-State Regional Planning Commission and The Regional Plan

Association, demonstrate that the growth of population in

the northeast New Jersey metropolitan area has virtually

halted and that national demographic trends are that the

nation's population growth will take place in parts of the

country other than the northeast.

2. As a^result of the aforesaid demographic trends,

land use policy in New Jersey should be directed toward inir

proving the quality of life rather than'toward the accommoda-

tion of ever increasing population and economic growth.

3. In view of the likelihood of a leveling off of

population and employment in northern New Jersey, there is no

reason to permit the overdevelopment of ecologically sensitive

land.

SIXTEENTH SEPARATE DEFENSE

1. At the time when plaintiffs acquired their lands

-26-



in Bernards Township most of said lands were located in the

3-A district under the terms of the zoning ordinance.

2. At the time when plaintiffs acquired their lands in.

Bernards Township, plaintiffs knew that most of said-lands were

located in the 3-A district under the terms of the zoning or-

dinance.

3. Plaintiffs have no standing to claim that the

Bernards Township zoning ordinance, as applied to plaintiffs'

property, deprives plaintiffs of property without due pro-

cess of law, or has denied plaintiffs the equal protection of

the laws. .

SEVENTEENTH SEPARATE DEFENSE

Bernards Township Ordinance No. 347 and Ordinance No.

385 comply with the obligations recognized by Southern Burling-

ton County N.A.A.C.P. v. Township of Mt. Laurel, 67 N.J. 151

McCarter & English
Attorneys for Defendants

Nicholas Conover Engli
A Member of the Firm
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STATS OF HKW JERSEY )
) SSi

COTOTY OF ESSEX )

MICHAEL SOZANSKY, being duly sworn according to law, upon

his oath deposes and says:

1« I am employed by McCarter & English, attorneys for

defendants herein.

2- On July 30, 1976, I personally nailed, by certified

mail, return receipt requested, postage prepaid, a copy of the

Ansver to Second Amended Complaint to Lanigan & O'Connell, Ssqs.

attorneys for plaintiffs, 59 South Finley Avenue, Basking Ridge,

HJ 07920*

Sworn to and subscribed }

before me this 30th day ) /s/ Kichael Sogansky
Michael Sozansky

of July, 1976- )
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#3-4. FACTUAL AND LEGAL CONTENTIONS:

In addition to the factual and legal contentions previously made,
they are supplemented as follows:

Ordinance No- 385 was enacted purportedly by the municipality to
satisfy its obligations as a developing municipality within the
terms of Mt. Laurel. It, in fact, is illusory in that it does not
grant any right to develop under the terms of the ordinance, but
such right is predicated on the existence of subsidies which may
never be obtained, are impossible to obtain until the plans are
developed, cannot be obtained for the length of time required by
the ordinance and such requirement has been instituted with full
knowledge of this impossibility.

The ordinance further limits the location of the development and
precludes any existing development within one mile of Basking Ridge
center, and if a pending application under the terms of the ordinance
is approved would eliminate the possibility of the utilization of
such ordinance with respect to plaintiffs1 tract.

Plaintiffs1 tract under the existing ordinance is not permitted to
utilize the provisions of Ordinance No. 385.

By requiring in Ordinance No. 385 and in Ordinance No. 347 that
there must be a tie-in to public sewerage facilities and by not
permitting any approved alternate systems of waste disposal,
plaintiffs.' contend that there has been a taking of their land
and on such basis they should be paid just compensation, or in
the alternative, commissioners should be appointed to determine
the just compensation paid by reason of the taking.

Plaintiffs have permitted the development of other tracts in the
Township abutting the public water supply, without restriction, have
permitted the development of projects within the flood plain with-
out restriction, and have been arbitrary and discriminatory in
the zoning of plaintiffs' land in light of their treatment of other •
landowners within the Township.

Plaintiffs further rely upon the factual and legal contentions
made in its seconded amended complaint



are controlled by appropriate limits on further population
growth in Bernards Township.

It is the defendants' contention that the determination
of where and how such further population growth should be
accommodated within the Township is a matter of the proper :
legislative judgment of the Township Committee in its exercise
of the zoning power, and may not be dictated by particular .
landowners.

The Township Zoning Ordinance as a whole makes adequate •
provision for commercial and business zones, and Ordinance 347 :
is not deficient in failing to make specific provisions for
these uses.

Ordinance No. 347 is entitled to the presumption of
validity, and has no discriminatory intent or effect. It is a
valid and reasonable exercise of the municipal zoning power, and
plaintiffs cannot substitute their judgment, or that of the
Court, of what benefits the public welfare for that of the duly
elected municipal governing body.

The Bernards Township Zoning Ordinance as a whole complit
with the requirements of the Mt. Laurel decision. Ordinance
No. 347, which permits various forms of multi-family housing,
has made realistically possible a variety and choice of housing.
Ordinance No.. 385, enacted on May 18, 1976, has increased the
possibilities for multi-family housing, and has specifically :
required that-two-thirds of the dwelling units constructed
thereunder up to the number of 354 shall be for subsidized low
and moderate income housing. -Defendants' readiness to meet a.
variety of housing needs is evidenced by the grant of a
variance in 1973 to Ridge Oak, Inc. to construct apartment units
with preference for elderly persons of moderate income. :

Bernards Township's fair share of regional housing needs
must be considered not only in the light of employment and ;
population projections, but also in tie light of the limitations :
on the ultimate population capacity of the Township made necessar
by environmental constraints. I
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4. The factual and legal contentions of the defendants
are as follows:

Ordinance No. 347 was duly and legally adopted by the
Township Committee of the Township of Bernards, and it repre-
sents a valid and reasonable exercise of the municipality's
zoning power. The amendment to this ordinance made on September
3/ 1974, did not substantially alter the substance of the
ordinance, and therefore further notice, publication, referral,
and public hearing were not required.

The zoning ordinance in question complies with both the
letter and the spirit of the court order in the prior litigation.
Furthermore, the ordinance complies with all statutory and con-
stitutional standards and requirements.

The land.usage established by this ordinance is reasonab:
and in conformance with the Bernards Township Master Plan of
1975, with the county master plan and with guidelines and
standards established by regional planning authorities. Further-
more, local and regional environmental considerations make it
unreasonable to permit a higher density of residential develop-
ment on this land. Among these local and regional environmental
considerations are air quality, water supply, and waste disposal,
all of which would be adversely affected by a higher residential
density. As enacted, the ordinance represents a reasonable and
legitimate balance between the need for new housing in this area
and the need to protect the environment not only of the municipal
ity, but of the entire region.

The Federal Water Pollution Control Act Amendments.of
1972, 33 U..S.C.A. 1251, et seq. (Law 92-500) declares that
(1) it is the national goal that the discharge of pollutants
into the navigable waters be eliminated by 1985; (2) It is the .
national goal that wherever attainable, an interim goal of water
quality which provides for'the protection and propagation of
fish, shell fish and wildlife and provides for recreation in and
on the water be achieved by July 1, 1983. The States are
required to make plans to accomplish these goals. New Jersey
has not yet completed its plans but studies are under way on
which such plans may be based. One such study is being con-
ducted by the Upper Passaic River Basin Wastewater Management
Committee, and covers the Passaic River upstream from Summit,
including Bernards Township. A draft report of Phase X of this
study was issued in March 1975. A draft report of Phase II of
this study was issued in February 1976. Another relevant docu-
ment is the draft report issued in August 1975 of the Section
303(e) Water Quality Management Basin Plan, Fresh Water Passaic
River Basin,, being conducted for the Department of Environmental
Protection. The implications of these studies are that the
required water quality standards cannot be met in the Upper
Passaic River unless both point and nonpoint sources of pollutio
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The Honorable B. Thomas Leahy
Somerset County Court House Annex
Somerville, New Jersey 08876

Re: Theodore Z. Lorenc, et al. v.
The Township of Bernards, et al
Docket No. L-6237-74 P.W.

Dear Judge Leahy:

There are two decisions which have been rendered subsequent to

the oral argument in the above-captioned case which may have

a bearing upon your decision and, hence, they are being brought

to the Court's attention with commentary in the identical

manner in which counsel for the Township has brought a similar

case to the Court's attention on December 20, 1976, with

commentary and argument thereon.

The first case is entitled The Allan Deane Corporation, et

al. v. The Township of Bedminster, et al., Superior Court of

New Jersey, Appellate Division, Docket No. A-1012-75 (unreported

as of this writing) decided on January 21, 1977. A copy of

such decision is attached.

In this case, the Appellate Division has affirmed a judgment

entered against the Township of Bedminster on an opinion of
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October 17, 197 5, in which this Court passed upon a "PRN"

ordinance which is identical in practically every respect

to the ordinance presently under attack in the Township of

Bernards, and which has been the subject of the above-

captioned litigation.

The similarities in the ordinances and their application are

striking. The densities (6 and 8% floor area ratio) are the

same, as are the parking requirements and other ordinance

language. The planner and draftsman of the basic ordinance

are the same. The Court heard the same testimony with respect

to dwelling units per acre. As the Court will recall, the

tract to which those ratios applied in the Bedminster case was

more than half unuseable by reason of an environmental condition,

namely the steep slope of the mountain. In addition, the

Township similarly urged in the Bedminster case that there could

be no disposal by any package treatment plant into the sensi- S

tive Raritan River; brought experts to testify to that end,

all the while they were approving an 800,000 gallon per day

treatment plant for AT&T Longlines. -Bernards has made the

saine arguments while they currently permit. The Pingry School

to locate in Bernards and tie into the Warren Township Sewage

Treatment Plant several hundred feet from plaintiffs' property

in the Dead River.

The lower Court in the Allan Deane case, which has now been

affirmed by the Appellate Division, concluded that "...proofs

clearly establish that multi-family housing, subsidized or

private, cannot and will not be built at densities of one

and one-half to three units per acre." Allan Deane Corporation,

et al. v. The Township of Bedminster, et al., Superior Court
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of New Jersey, Law Division, Somerset County, unreported

Docket No. L-36896-70 P.W. and L-28G61-71 P.W., opinion on

February 24, 197 5, at page 40.

The interesting thing to note is that the Township Planner in

that case, with the identical percentage of floor area ratio,

managed to conclude that, by some manner of subsidy, there

could be as many as three units per acre. His testimony in

the case before the Court, however, on the identical ordinance,

was more realistic and more correct mathmatically when he con-

cluded that the ratios were 1.39 and 1.8 6 dwelling units per

acre for the PRN6 and PRN8 zones, respectively. This is even

stronger justification that multi-family housing is not going

to be built at these densities, much less one and one-half

to three units per acre.

The other element of the Appellate Division decision which bears

some comment is that the Court was mindful of the amendment

to the zoning and planning statutes which had occurred subsequent

to the Court's "comprehensive opinion of October 17,: 1975" , - . ...

effective August 1, 197 6..

Although we do not have access to the transcript of testimony

of William E. Roach, Jr., Planning Director, the transcript

will show that he felt that the PRN zoning was consistent with

the goals of the county master plan and that he was under the

mistaken impression that the densities provided in the existing

PRN ordinance (and that one might expect in terms of multi-

family density,) were not as he supposed and that his under-

standing and expectation was substantially in excess of the

densities actually provided in the ordinance — nearly four

or five times as great.
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The new statute, N.J.S.A. 40:5D-62 required that "...the

land use plan element of a [municipal] master plan and all

the provisions of such zoning ordinance or any amendment or

revision thereto shall being be substantially consistent with

the land use plan element of the master plan or design to

effectuate such plan element", and also provides quite

specifically that the governing body may only adopt a zoning

ordinance which is inconsistent with such master plan "by

affirmative vote of of a majority of the full authorized

membership of the governing body with the reasons of the

governing body for so acting recorded in its minutes when

adopting such a zoning ordinance."

In essence, if.the municipality is going to deviate from its

own master plan, then it must, not only acknowledge the

existence of the plan, but must state specifically why it has

deviated. The proofs established in this case show that there

was no deviation.

On the other hand, with respect to a- county 'master plan, "the"

legislature having provided a rather detailed procedural

direction to the governing body where there was a deviation

from a municipal master plan, made no such requirement with

respect to the county master plan.

The legislature, in enacting N.J.S.A. 40:55D-28(a) effective

the same date, imposed an obligation on a planning board

(emphasis supplied) in adopting the municipal master plan

to "...include a specific policy statement indicating the

relationship of the proposed development of the municipality
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as developed in the master plan to...(2) the master plan

of the county in which the municipality is located..." The

distinction is significant because the legislature has in

one section specifically required that the zoning be consistent

with the municipal master plan but has only required that

there be some specific policy statement indicating the relation

ship to the county master plan by a planning board in enacting

the master plan.

Therefore, there is no legislative requirement that the local

municipal ordinance be consistent with or identical with the

county master plan. On the other hand, the county planning

director seems to feel that the zoning is consistent with the

goals of the county planning board but apparently he under-

stands that consistency to be at densities which are far in

excess of the densities actually contained in the ordinance.

The second case which we wish to bring to the Court's attention

was decided by the Supreme Court of New Jersey on January 26,

1377, entitled Oakwood at- Madison,, Xnc., et.al. v. The

Township of Madison, et al., N.J. (1977) , known colloqui

ally as the Madison Township case. This is unquestionably

the case which was referred to in the Allan Deane Appellate

Division decision and which has been incorporated by reference

in the last paragraph in terms of direction to the Township

of Bedminster when they rezone in accordance with the Appellate

Division decision.

The Supreme Court's opinion offers guidance to trial courts

and would be especially relevant in the case under considera-

tion by the Court in several respects.
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Madison Township now obviates the necessity for a municipality

"...to devise specific formulae for estimating their precise

fair share of the lower income housing needs of a specifically

demarcated region," supra at 14. The Court has further stated

"Nor do we conceive it as necessary for a trial court to make

findings of that nature in a contested case." supra at 15.

The thrust of the plaintiffs' attack with respect to the "fair

share" and Mount Laurel aspects of the case was merely to

represent to the Court that the Township, by any stretch of

the imagination, had not made any move towards satisfying its

obligation. This became quite apparent from the proofs and

from the manner and means in which they had contrived to sus-

tain their admitted burden.

Plaintiff did not, as a matter of design, offer specific expert

testimony as to what Bernards share should be. It offered only

testimony that the fair share proposed by the Township was

unrealistic, unsupported by any background, documentation or

experience,, relied-on, faulty data, took credit for units

which, by definition are not going to be available to the

general public (Ridge Oak) and effectively precluded the con-

struction of any such type of housing by the requirements of

specific type subsidies and the installation of public sewers,

which by its own testimony, was not likely to occur except in

five to ten years. The Madison Township case is now a clear

direction, if the Court so finds, to rezone to provide for

"available housing in the developing municipalities for a goodly

number of the various categories of low and moderate income

who desire to live therein and now cannot.", supra at 16.
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As the Supreme Court commented with respect to the 19 7 0 Madison

Township ordinance,

"[t]he patent intent and effect of the
ordinance was to prevent construction of a sub-
stantial number of homes or apartments, par-
ticularly at low cost. Most of the land area
was zoned for one-or two-acre single family
homes — uses not only beyond the reach of 90%
of the general population but also responsive
to little if any existing market. It goes
without saying that the ordinance was clearly
violative of the principles later enunciated
in Mount Laurel.", supra at 22.

The Court might as well have been commenting upon the Bernards

Township ordinance.

The commentary of the Madison Township Zoning as it existed

before the Supreme Court is worth reviewing in particular

as it could be applied to the Bernards Township ordinance.

"These three zones (R-20, R-40 and R-80)
may be compared with the zones considered
exclusionary in Mount Laurel. There more than
half the township' was zoned R-3, requiring
single family homes on half acre lots; in the "
instant case., over- 50%-of the township is. . . . .
zoned for Half acre lots or larger, and*4 2% •
for one-or two-acre lots. .Considering only
vacant developable acreage, the total for the
three zones is over 65%, 58% comprising R-40
and R-8 0.

"The R-15 zone and R-10 zones, requir-
ing 15,000 and 10,000 square foot lots respec-
tively, account for another 5% of the land.
Both are more restrictive than the R-l zone
(9,37 5 square foot, 75' wide lots) involved
in Mount Laurel. Calling for some 'very small
lot1 zoning in a developing municipality, 67
N.J. at 170, n. 8, 187, Justice Kail noted
that minimum size lots of 9,375 to 20,000
square feet 'cannot be called small lots and
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amounts to low density zoning.' 67 N.J. at
183. Yet almost 70% of Madison Township is
zoned at such or lower densities (including
the RP and RR zones).", supra at 25, 26.
(footnotes omitted).

The proofs in the within action demonstrate that the figure is

nearly 100% in Bernards, supra at 26.

With respect to the required subsidy provision of the Bernards

ordinance, ample proof was offered that this was unrealistic

and the testimony of both the Township planner and the plaintiffs1

experts rendered such provision a nullity. The Supreme Court

commented "[but] it will be apparent that sources extraneous to

the unaided private building industry cannot be depended upon

to produce any substantial proportion of the housing needed

and affordable by most of the lower income population.11, supra

at 35. The Court then stated what is probably the salient

holding of this portion of the case:

"To the extent that the builders of housing in
a developing municipality like Madison cannot through
publicly assisted means or appropriately legislated
incentives (as to which, see infra) provide the

• '. municipality's fair. share, of., the regional need for. . "...
lower income housing, it is incumbent on the governing
body to adjust its zoning regulations so as to render
possible and feasible the 'least cost1 housing, con-
sistent with minimun standards of health and safety,
which private industry will undertake,, and in amounts
sufficient to satisfy the deficit, in the hypothesized
fair share.", supra at 36.

and finally concluded:

"Nothing less than zoning for least cost
housing will, in the indicated circumstances,
satisfy the mandate of Mount Laurel....",
supra at 37.
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The Township's existing ordinance will only permit develop-

ments which are tied in to the public sewer system. That

system admittedly may not even be ready for five to ten years.

Then, by virtue of proofs offered by the Township, all of the

allocation has already been committed. This effectively

eliminates any possibility of a package treatment plant under

advanced treatment, capable within the existing state of the

art. The Supreme Court's conclusion in Madison Township as to

these kind of restrictions is relevant.

"The potential impact of the water and sewer
line requirements is shown by the conclusion of
the Middlesex County Planning Board, in reviewing
the PUD ordinance, that the two remote PUD areas
would probably not be developed at all within
the next ten years. Under the totality of the
stated circumstances, it must be concluded that
a Prima facie case of exclusion has been made
out with respect to the road and facility require-
ments, and the burden shifts to the municipality
to justify those provisions of the ordinance.
Cf. Mount Laurel, supra, 67 N.J. at 181. As the
municipality has not met its burden, the munici-
pality will be directed on remand to do one or
more of the following in the course of revision
of the ordinance (if -it continues 'in its •• • • •
position that the PUD provisions partly meet its
obligation to zone for least cost housing):
(1) eliminate these requirements or revise them
to render them not exclusionary; (2) require pro-
portionate donation by oth'er property holders; or
(3) relocate these or other PUD tracts nearer to
utility hookups.", supra at 51. -

Applying this reasoning to the case under consideration, the

Court's request that it be provided with some authority to per

mit a provision for package treatment facilities for use by

others, seems to have anticipated the Supreme Court's decision
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some two months before it was even written. This Supreme

Court statement provides justification for mandating that

the plaintiffs are to be permitted to construct a package

treatment plant and make the same available to others con-

sistent with applicable state and federal regulations and .

that municipal approval be granted for the construction of

such a system. . .

In light of the fact that two separate municipal master plans

(the latest adopted several months ago), one proposed ordinance,

and two enacted ordinances have selected the area encompassed

by plaintiffs' property for apparent multi-family densities as

being, in the language of the Township Planner, "the most

suitable location in the Township", and the admitted municipality's

unwillingness to expand its municipal sewerage treatment /

facilities only if it gets state and federal aid, it would

appear that the third suggestion by the Supreme Court, to re-

locate the PRN zone nearer to a utility hookup would not be

a viable alternative in this particular instance. Rather, this

would be a case-to require-the -TQwns'hip- to grant. approval to. • % ; ..•

permit plaintiffs to make application to the state for a package y

treatment facility constructed in accordance with state and

federal standards to service development at realistic multi-

family densities, consistent with the proofs.

The Court's comments with respect to a direction to the Township

to rezone for its fair share in an applicable region are

adequately summarized at page 80 of the opinion. Needless to

say, the defect in the Madison Township case (that the trial

court did not receive in evidence and give consideration to the
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environmental depositions, supra at 83) cannot be applicable

to the instant case where the Township was permitted, at

times over objection, to provide whatever and any environ-

mental evidence and testimony it could muster.

Finally, the relief accorded the corporate plaintiffs in

Madison Township is identical to the relief which has been •

requested in the instant case almost two and one-half years

ago. Plaintiffs in Madison Township had approximately 400

acres of land which, by the way, abutted the Englishtown

acquifer. As in the instant case, Madison Township offered

no proof to substantiate that there would be any flood or

surface drainage problems or that the acquifer would be

reasonably advanced by the low density zoning. Oakwood at

Madison, Inc., et al. v. The Township of Madison, 117 N.J.

Super. 11, 22. With all the other proofs offered, we can

only assume that flood and surface drainage problems were

not real concerns in light of the topography and location

of plaintiffs1 land. Indeed, they are not. Interestingly

enough, with all of the- ecological proofs offered,- the only

testimony relates to the potential quality of the tersiary

treated effluent into a stream.or potential non-point source ~>

pollution which is part of a water course which flows by

some 180 municipalities. Even this fear is all predicated

on a regulation which (1) has not even been completed; (2)

has not been proposed for public hearing; (3) has not been

adopted; (4) will require further implementation by other

governmental authorities and (5) will not stop treatment

facilities on every river in New Jersey.
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Furthermore, there is no testimony that no new treatment

facilities will be allowed in six months. It has now been almost

three months and despite repeated requests, the Township's

witness, a State employee, still cannot find the letter

establishing the informal coalition of municipalities upon

which the Township bases its whole expectation.

In granting the remedy in Madison Township, the Supreme Court

stated that:

"A consideration pertinent to the interests
of justice in this situation, however, is the
fact that corporate plaintiffs have borne the
stress and expense of this public-interest litiga-
tion, albeit for private purposes, for six years
and have prevailed in two trials and on this
extended appeal, yet stand in danger of having
won but a pyrrhic victory. A mere invalidation
of the ordinance, if followed by only more
zoning for multi-family or lower income housing
elsewhere in the township, could well leave cor-
porate plaintiffs unable to execute their project.
There is a respectable point of view that in such
circumstances a successful litigant like the cor-
porate plaintiffs should be awarded specific relief."

• # [cases cited] . . . . '. . . .

"There is also judicial precedent for such
action." supra at 91-92.

This Court is well aware of the history of plaintiffs' attempt

to have its land zoned so that it could be utilized, commencing

nearly four and a half years ago, when plaintiffs asked the

Township pointedly and in an attempt at intervention of the

settlement of the Loft case set forth in this Court's unreported

opinion, Hansen v. Township of Bernards, Superior Court of New

Jersey, Law Division, Somerset County, Docket No. L-12870-72
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P.W. dated March 24, 1974. At that time, plaintiffs askad to

be treated as the Township was treating Loft which is similarly

situate in the PRN zone complete with the Dead River, flood

plain, etc., and which was rezoned by the Township to 40,000

square feet. The Hansen opinion recounts in detail the

action of the governing body which transpired from 1967 and

"its open and flagrant course of conduct." supra at 4.

Six times the Township was attacked and six times they were

proven wrong. It is now ten years later and, by the testimony

of the assessor, no one in ten years has ever been able to

obtain a building permit in the PRN zone. The Township's

expert knew of no transfer of title (other than plaintiffs'

purchases) as far back as his records disclosed. The activity

over those years was deemed to be in the disregard of plaintiffs1

rights. Add to this a documented delay of over a year by

the Township so that it could be prepared to defend its zoning n

and it totals up to a period of frustration, denial of rights

and "expense in the hundreds of thousands of dollars.

This injustice should cease. •• ,

The posture of this case presently before the Court is not

unlike the factual situation presented to the Supreme Court

in Madison Township and it is for that reason that it is

respectfully submitted that the same direction by the Court

should obtain.

The Supreme Court directed the issuance of a permit to cor-

porate plaintiffs for the development of the property subject
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to the direction, enforcement and supervision of the trial

judge. The plan presented, incidentally, by the corporate

plaintiffs in Madison Township and referred to by the Supreme

Court was not an application before the Township Committee,

the Planning Board or Board of Adjustment but a map entered

into evidence at the trial outlining a density on their tract

of land. It was developed in a most unorthodox manner as

part of the oral argument before Judge Conford and is not

unlike the plan which was submitted by plaintiffs in the

instant case as part of the sewer feasibility study and report

for the development of the property.

Hence, there is ample legal precedent and justification based

on an almost identical factual situation for the Court to

grant the remedy which was requested in the complaint and as

part of the pleadings.

This Court has already admonished the Township Committee and

the governing officials in Bernards in firm language in the.

Hansen opinion as to what .its responsibilities were. It-did-so-

on the basis of what may be characterized as an inexcusable

disregard of rights, acting outside the law. That was nearly

three years ago. Now, instead of 3-acre zoning, it is 2-acre

zoning, all the while proclaiming that this is the logical

place for multi-family use and the proposed highest density

in the Township, but you cannot have it without a public sewer

which we do not, have, probably will not get in the near future,

and when we do, the capacity is committed.

This Township has proved in the past ten years upon six pre-

vious occasions in the same zone and in three lawsuits with
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the same plaintiffs that it will not act by itself even in

the face of a court order to do so. With the Supreme Court

decision in Madison Township, this Court now has the tools

to mandate the zoning in accordance with the parameters of

that case.

This case presents the ideal vehicle for the first implementa-

tion of the parameters and new powers afforded the trial court

under the terms of the Supreme Court opinion, both in terms

of enforcement, supervision and direction, supra at 93. The

previous notification which was afforded in this case in

Hansen, similar to Madison Township, supra at 95, and the

specific direction for the rezoning contained in the last two

paragraphs of the decision provide ample authority for the

Court to act. As the Supreme Court said in Madison Township
11 [c] onsideration bearing upon the public interest, justice

to plaintiffs and efficient judicial administration preclude

another generalized remand for another unsupervised effort

by the defendant ,to produce a satisfactory ordinance.", supra

.at. 95. •' . .. • . . . . . . • - .

In the language of Madison Township, the .interests of justice

in this situation require nothing less.

Respectfully submitted,

William W. Lartigan

WWL/lyn
Enclosure

cc: Richard J. McManus
Nicholas Conover English, Esq.
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Re, Theodore Z, Lorenc, et al. v.
The Township of Bernards, et al,

' Docket NoV L~6237-74: F.W,

Hon, B, Thomas Leahy
Somerset County Court House Annex
Somerville, NJ 08876

Dear Judge Leahy:

I am replying substantively to Mr. Lanigan's letter
to you dated February 8, 1977.

In that latter Mr. Lanigan calls your attention
.to the opinion of the Appellate Division in The Allan^-Deane
Corporation -vv The Township of Beflminster, and to the opinions
of the Supreme Court in Oakwood at Madison-, Inc, v. The Town-
ship of Madison CSupreme Court, January 27, 1977).

With respect to the Madison Township case, I am
authorized to advise your Honor that the Bernards Township
Committee intends to consider forthwith amendment of the
zoning ordinance that may bring it into closer conformity
with the Madison Township decision. It would seem appropriate,
therefore, to defer any consideration of the applicability
of the Madison Township case to the Bernards Township zoning
ordinance until the Bernards Township Committee has had a
reasonable time to act.

On pages 2 to 5 of his letter, Mr. Lanigan refers
to the case of The Allan-Deane Corporation v. Bedminster. At
the moment, that case should be used as a precedent with great
caution since a petition for certification has been filed in
the New Jersey Supreme Court.
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Plaintiffs argue that the conclusion reached in the
Bedminsfer case, — that the proofs establish that multi-family
housing would not be built at densities of 1-1/2 to 3 units per
acre, — compels an identical finding in the case at bar. In
making this argument, plaintiffs conveniently forget that at
the trial, the court declined to decide the case at bar on
the basis of the Bedminster case (11/9/76, Tr. 92-11 to 93-14).
Plaintiffs'1 argument overlooks the fact that the evidence in
the two cases is not the same. Unlike the Bedminster case,
the record in the case at bar includes Exhibit D-32, the
Agle-Meadows study entitled "Housing Density and Land Cost".
That study was the subject of testimony by Mr. Agle (11/8/76,
Tr, 36-20 to 45-23; and 11/9/76, Tr. 38-3 to 68-17), and by
Mr. Meadows (11/9/7 6, Tr. 19-12 to 32-23); see also defendant's
summation (12/2/16, Tr, 30-3 to 36-6), That document, and
the supporting testimony, were not controverted in any way by
the plaintiffs* proofs and establish, without contradiction,
that it is economically feasible to construct multi-family
housing at the densities permitted by the PRN Ordinance.

On page 3, plaintiffs misinterpret the evidence
respecting the densities permitted in the PRN 6 and PRN 8 zones.
The cited figures of 1.39 and 1.8 6 dwelling units per acre
relate to the entire PRN 6 and PRN 8 zones, approximately half
of which are unbuildable floodplain. Since only half of the
land can be built upon at all, the actual construction can take
place at double the rate of overall densities. Therefore, in
terms of site preparation and construction costs, the practical
densities are on the order of 2.86 and 3.27 dwelling units per
acre CEx, D-34, p.. 12) or even 3,5 dwelling units per acre
CAgle, 7/1/76, Tr, 110-22), and, as Ex, D-32 and the. supporting
testimony show, development on that basis is economically
f e a s i b l e , •' -: • - — . ' •. ; •• • ".,...

The density figures cited by plaintiffs relate to
both, the unbuxlda.ble and buildable land are therefore
economically significant only in terms of land cost. In the
case at bar, it is admitted that plaintiffs acquired their land
at an. average price of about $4,280 per acre ('Ex. D-5I, If8,
Ex. D~52, 1f3), and that they bought it knowing that it was then
zoned for single family houses on 3-acre lots (Sage, 11/3 0/76,
Tr. 175-7).< Even at a land cost of $10,000 per acre, the
difference in the cost of producing PRN.housing at 3 dwelling
units per acre and at 7.09 dwelling units per acre is less than
7% CEx, D-32; 12/2/76, Tr, 34-12 to 36-6), a difference far too
slight to establish a case of economic infeasibility at 3 dwelling
units per acre..

Plaintiffs'1 objections to density cannot rationally
be based upon economic infeasibility. They obviously rest on
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plaintiffs* exaggerated expectations of profit, which are not
a legal basis for invalidating the zoning. Oakwood at Madison,
Inc. v. Township of Madison (Supreme Court, January 26, 197 7,
slip op. p. 90).

At the bottom of page 3, and again in the middle of
page 5 of their letter, plaintiffs refer to the testimony of
Mr.. Roach. We have reread Mr. Roach's testimony in its
entirety Q.l/30/76, Tr, 96-7 to 128-3) and do not find in the
transcript anything to support the contention or conclusion
that Mr, Roach was under any mistaken impression as to the
densities provided in the PRN Ordinance.

On pages 9 to 12 and 14 of his letter, Mr. Lanigan
complains about the requirement in the ordinance that any PRN
project, to be approved, must have public sewerage, — i.e.
sewerage service through the Bernards Township Sewerage
Authority, He asks this court Cp. 10 of his letter) to order
the Township to approve an application by plaintiffs to the
Sta,te authorities for a package plant.

It shotild be pointed out that plaintiffs have never
requested defendants to approve any such application, nor is
there any evidence that plaintiffs have actual plans for a
packa.ge plant which could form a basis for such application.
Mr. Schindelar*s testimony and report go no further than to
explore various alternatives, and that while he concluded that
a pa.cka.ge plant was technically feasible, he stated that the
preferred method was to service plaintiffs' property through
the Bernards Township Sewerage Authority (as the ordinance
requires}. No doubt, every existing sewerage treatment plant
in the State was once solemnly declared by some engineer to
fc>e technically feasible, -and the result is 'that New Jersey
today has badly polluted rivers (see the reports of various
State Commissions quoted at pp. 14 to 16 and 20 to 22 of
defendants'1 trial brief) , and now faces major corrective action
costing hundreds of millions of dollars. There is no existing
pla.n for a, package plant which" could be approved even if
defendants were requested to do so.

In this proceeding, the question of whether plaintiffs
should receive approval for a package plant at the hands of
the court, the State or the Township, is a totally false issue.
The issue before the court framed by the pleadings and pre-
trial order is whether the PRN Ordinance is reasonable, and
in the present posture of the case, the only question is whether
plaintiffs have sustained their burden of proving that it is
unreasonable for the Township to require a public sewerage hook-
up for a, PRN development. Manifestly, plaintiffs have not
sustained such burden of proof.
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Plaintiffs treat the matter of permitting plaintiffs
to dispose of the sewerage from their development by means of
a privately run package plant as if it were a private con-
troversy between plaintiffs and the Township, as if their
alleged mistreatment by defendants somehow justified the court
in ordering that plaintiffs be allowed to install their own
package plant. This is a totally wrong approach. The question
of sewerage treatment and water quality in the Passaic River
are matters of public importance, involving the public health
and the general welfare, and not matters of private controversy.
This is made clear, we submit, by pages 1 to 22, inclusive,
of the trial brief for defendants-.

In any event, regardless of whatever action Bernards
Township might take, plaintiffs could not lawfully operate
a, package plant without a permit from the United States
Environmental Protection Agency, the issuance of which is
governed by the Federal Water Pollution Control Act Amendments
of 1972 (PWPCA), 33 U.S.C.A. 1251, et seq.

FWPCA is an exceedingly complex statute. However,
most of the provisions thereof which are relevant to present
considerations have been discussed in a paper written by
Professor Nicholas L. White of the University of Indiana Law
School entitled "Effect of Waste Discharge Regulations on
Real Property Development" which recently appeared in Volume
11, No. 3 of Real Property, Probate and Trust Journal,
published by the Section of Real Property, Probate and Trust
Law of the American Bar Association. A Xerox copy of that
article is enclosed herewith and will be referred to from
time to time as "White"1.

' 33 U.S.C.A, § 1311 provides- that' "the discharge of •• • '
a.ny pollutant by any person shall be unlawful" except in
compliance with the requirements of FWPCA. For present purposes
this means that the operation of plaintiffs * package plant
would be unlawful unless it had been issued an NPDES permit
by EPA; 33 U,S,C^A, § 1342; White, p. 494; see also testimony
of Kurisko, 11/9/76, Tr. 29-12 to 30-7; and Ike, 11/16/76,
Tr. 50-10.

FWPCA calls for three kinds of studies or plans,
and no NPDES permit may be issued which will conflict with these
approved plans; White, p. 4 94. The three kinds of plans may
be summarized as follows:

Section 303e Basin Plan (33 U.S.C.A.
§ 1313 (e) ) is designed to provide water quality
standards and goals; to define critical water
quality conditions, and to provide waste load
constraints; White, p. 49 5. Harry Ike testified
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that the purpose of a 303 (e) basin plan is to
set waste load allocations for point source dis-
chargers such as sewage treatment plants; to "set
the total maximum load that that facility could
discharge to the river without violating water
quality standards." 11/16/76, Tr. 22-3. See also
Whipple, 11/17/7 6, Tr. 51-3; Exhibit D-37, at VI,
"Wasteload Allocations and Effluent Limitations".

Section 208, Area Water Quality Manage-
ment Plan C33 U.S.C.A. § 1288) is to provide a
basis for regulating the location of waste water
treatment plants and to control other sources of
pollution, including nonpoint sources. The 208
Management Agency has authority to seek appropriate
changes in land use plans and controls from the
agencies possessing land use jurisdiction in the
area covered by the 208 study; White, p. 492,
p. 4 93, p. 494, p. 499. Harry Ike testified that
the primary emphasis of a 208 study would be to
evaluate nonpoint sources of pollution; 11/16/76,
Tr. 46-19. See also Whipple, 11/16/76, Tr. 140-17.

Section 201 Waste Treatment Management
Plan (33 U,S.C.A. § 1281) provides a basis for a
construction grant; White, p. 498, p. 4 99. Paul
Kurisko testified that a 201 study is a pre-
requisite to DEP approving any treatment facilities;
11/9/76, Tr. 12-7 to 24; 15-10 to 16-2; 36-3 to
37-8.

White's article makes clear the interrelationship of the plans
and the permit. system.. On p.- .494., White .quotes EPA: . "No.
permit may be issued for point sources which are in conflict
with approved 208 plans since they automatically become part
of the overall 303 (e) basin plans." See also Ike, 11/16/76,
Tr. 50-4. White's article also makes clear that the purpose
of the plans is to control not only point source discharges
from sewerage treatment plants, but also nonpoint sources
of pollution which, it is recognized, can be controlled only
by land use regulations.

We have, then, a statutory scheme of comprehensive
scope for promoting and securing the public health and the
general welfare by restoring the requisite water quality
standards in the rivers of the United States, including the
Passaic River. Obviously, the scheme did not become fully
operative immediately upon enactment by Congress. Even though
the studies and plans called for by FWPCA have not yet been
completed and officially approved for the Upper Passaic River,
that does not mean that the data assembled in those studies
and set forth in the evidence in this case, should be ignored.
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The evidence establishes without dispute that the water
quality problems in Bernards Township are real and severe,
and that the mandated water quality standards will not be
achieved unless care is given to, and the necessary costs
incurred for, the location, size and level of treatment of
sewerage treatment facilities, and the control, through land
use regulations, of nonpoint sources of pollution.

General Whipple's testimony makes it clear that an
increase in population causes an increase in nonpoint pollution;
Whipple, 11/16/76, Tr. 83-2 to 84-22; 112-18 to 115-6.

Exhibit D-36, p. IV-23 (read into the record by Ike,
11/16/76, Tr. 40-9) says:

"Most of the Upper Passaic does not
presently meet stream DO [dissolved oxygen]
standard of 5 milligrams per liter. Future de-
velopment within the basin will make it very
difficult to meet the standards. Assuming no
additional levels of treatment, the BOD loading
on the stream is projected to increase 61%. A
preliminary computer run indicated that if non-
point source BOD loads could be maintained at
their present level, all treatment plants in
1990 would have to provide level 5 treatment
* (approximately 97.5% BOD removal) in order for
the stream standards to be met * * *."

Obviously, nonpoint.source BOD loads cannot be maintained at
their present level if any increase in population occurs in the
Upper Passaic Basin. Whipple, 11/16/76, Tr. 140-2 to 141-17..
Paul Kuriskd testified that at level 4 and. level 5 treatment,
"you are approaching the best practicable waste' water treat-
ment technology available. * * * Beyond level 5 treatment, I
doubt very much it would be economically feasible to go beyond '
97,5% removal.1* Kurisko, 11/9/76, Tr. 18-2.

Exhibit D-37 (the executive summary of the 303(e)
basin plan for the fresh water Passaic River) denominates the
Upper Passaic River Basin (which includes Bernards Township)
as the segment of the entire fresh water Passaic area which
has the highest priority for pollution abatement.

As against this factual background, the issue is
whether plaintiffs have sustained their burden of proving that
Bernards Township has acted unreasonably in requiring that a
PRN development be connected into the Bernards Township Sewerage
Authority sewer system. Plaintiffs claim to have met this
issue by contending that it is unreasonable to deny them a
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package plant, but the evidence does not support such a
contention. It is not disputed that sewerage through the
Township Sewerage Authority is preferable to a package plant;
Schindelar, 7/6/76, Tr. 256-5; Ike, 11/16/76, Tr. 69-22 to
70-17. The 303 (e) basin plan is being geared to phase out
smaller treatment plants whether public or private; Ike,
11/16/7 6, Tr. 51-6 to 24. The executive summary of the
303(e) basin plan, Exhibit D-37, says:

"All of the existing facilities in the Upper
Passaic will be expanded and upgraded to
treatment level 4 with the following exceptions.
The two Warren treatment plants will be phased
out to the Passaic Township (Stirling) facility.
* * * The Lyons Hospital plant will be phased
out to the Bernards Sewerage Authority plant.
* * * »

The plan for expansion of the Bernards Township Sewerage
Authority plant, as submitted by the Authority to DEP in 1973,
contemplated elimination of the Lyons Hospital plant; Ciba,
11/8/76, Tr. 28-24 to 32-23.

Incidentally, quite apart from the effect of FWPCA,
since 1965 it has been the public policy of New Jersey, as
declared by the legislature, to encourage regional sewerage
systems rather than small privately-owned treatment plants,
N.J.S.A. 26:2E-2; Bayshore Sewerage Company v. Department of
Environmental Protection, 122 N.J.Super. 184, 201, 203
CCh, Div. 1973), aff*d on op. 131 N.J.Super. 37 (App. Div.
1974), .

Further, oh the question of state policy, on February
17r 1977 the Legislature enacted, and sent to the Governor,
Senate Bill 1222, the uWater Pollution Control Act". The
essential purpose and effect of the statute is for the state
to take over and administer the NPDES system and to issue
permits under the New Jersey Pollutant Discharge Elimination
System "NJPDES".

The Act provides:

"6. a. It shall be unlawful for any
person to discharge any pollutant, except in con-
formity with a valid New Jersey Pollutant Discharge
Elimination System permit that has been issued by
the commissioner pursuant to this act or a valid
National Pollution Discharge Elimination System
permit issued by the administrator pursuant to the
Federal Act, as the case may be.
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"b. It shall be unlawful for any
person to build, install, modify or operate any
facility for the collection, treatment or dis-
charge of any pollutant, except after approval by
the department pursuant to regulations adopted by
the commissioner. * * *

"j. In reviewing permits submitted
in compliance with this act and in determining
conditions under which such permits may be approved,
the commissioner shall encourage the development of
comprehensive regional sewerage facilities which
serve the needs of the regional community and which
conform to the adopted areawide water quality
management plan for that region.

"7t a. All permits issued under this
act shall be for fixed terms not to exceed 5 years."

In general, the statute follows the guidelines set
forth in Sec. 402 of FWPCA, 33 U,S.C..A. § 1342.

On February 17, 1977 the Legislature enacted Senate
Bill 1223, the '• Water Quality Planning Act". This legislation
creates a system for carrying on planning in this state of the
sort required by Sec. 208 of FWPCA, 33 U.S.C.A. § 1288(b)(2)
[Sec. 5 of the Act].

Sec. 7 of the Act requires the Commissioner of
Environmental Protection to conduct a continuing planning
process essentially along the same lines- as .those prescribed
in S.ec. 303e o:: FWPCA, 33 U.S.G.A. § .1313.(e) (3) . . .. .

Sec. 2.a of the Act provides:

"The Legislature finds that * * * water
cpaa,lity is dependent upon factors of topography,
hydrology, population concentration, industrial
and commercial development, agricultural uses,
transportation and other such factors which vary
among and within watersheds of other regions of
the state, and that pollution abatement programs
should consider these natural and man-made conditions
that influence water quality."

In Sec, 2.b of the Act, it is provided:

"The Legislature further declares * * *
that the Department of Environmental Protection
through the continuing planning process, and the
planning agencies through the areawide planning
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process shall coordinate and integrate water
quality management plans with related Federal,
State, regional and local comprehensive land
use, functional and other relevant planning
activities, programs and policies; * * *."

Sec. 10 of the Act provides:

"All projects and activities affect-
ing water quality in any planning area shall
be developed and conducted in a manner consistent
with the adopted areawide plan. * * * The
commissioner shall not grant any permit which is
in conflict with an adopted areawide plan."

The court, from the undisputed evidence, can easily
discern the shape of the scheme being developed for carrying
out the statutory mandate to achieve the water quality
standards in the Upper Passaic River which the public health
and general welfare require. That scheme calls for the
elimination of existing small plants, including the Lyons
Hospital plant and the Warren Township plant at the Dead
River. It would be totally inconsistent with that scheme to
permit plaintiffsk proposed package plant, and it would be
equally inconsistent with state legislative policy.

It is true that the scheme as thus outlined has
not yet been approved or become official, although that may
well occur before the end of 1977. So the practical question
is, does this circumstance entitle plaintiffs to be allowed
their package plant? In other words, should plaintiffs be
allowed .to beat the deadline and get away with something not
in the public'interest simply because the statutory studies
have not yet been officially approved? Putting the question
with more legal precision, does this circumstance make it
unreasonable for Bernards Township to require sev/er arrange-
ments for a PRN development which will follow the indisputably
preferable method and which will avoid the probable risk of
violating and frustrating in advance the carefully prepared
plans for meeting the water quality standards which the
statute and the general welfare require?

The issue, therefore, being one of the exercise of
the police power, and such exercise being demonstrably not
unreasonable, plaintiffs' contention that the ordinance is
invalid because it amounts to the confiscation or taking of
their property without due process of law, is totally without
merit. Welsh v. Morristown, 98 N.J.L. 630, 634 (S.Ct. 1923);
aff'd on op. 99 N.J.L. 528 (E.& A. 1924); State v. Mundet Cork
Corp., 8 N.J. 359, 370-371 (1952); cert, den. 344 U.S. 819
(.1952); Bayshore Sewerage Co. v. Department of Environmental
Protection, 122 N.J-. Super. 184, 204 (Ch. Div. 1973); aff'd on
op. 131 N.J.Super. 37 (App. Div. 1974).
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Nor is there merit to plaintiffs' argument that delay
in the availability of public sewerage amounts to confiscation
of their property. There is every reason to believe that
the capacity of the Bernards Township Sewerage Authority plant
will be enlarged so as to accommodate a PRN development on
plaintiffsr property. The statement on page 14 of Mr. Lanigan's
letter to the court, dated February 8, 1977, that the capacity
of the enlarged sewerage plant is committed (so that, by
plaintiffs' inference, their development could not be
accommodated) is incorrect; it is refuted by Exhibit D-30 and
by the testimony of Mr. Ciba, 11/8/76, Tr. 28-24 to 32-23;
the capacity is available. The delay in accomplishing the
enlargement is not due to any action of defendants, nor to the
fault of anybody, but results from the desire of EPA and DEP
to administer FWPCA in accordance with its terms and intent
in order to fulfill the legislative directions of Congress;
Kurisko 11/9/76, Tr, 10-12 to 12-24; 36-10. The delay result-
ing from these procedures does not effectuate the confiscation
or taking of plaintiffs1 property without due process of law.
It is well settled that there is no confiscation or taking
where, as here, there are valid reasons for a moratorium on
building permits pending the completion of land use regula-
tions, Monmduth Lumber Company v. Ocean Township, 9 N.J. 64,
74 (1952); Rockaway Estates, Inc. v. Rockaway Township,
38 N.J.Super. 468, 472, 478 (App. Div. 1955), or pending the
completion of a flood control project, Cappture Realty Corp.
v. Board of Adjustment of Elmwood Park, 126 N.J.Super. 200,
210-217 (Law Div. 1973), aff'd. 133 N.J.Super. 216, 221
CApp. Div. 1975), or pending the completion of sewerage
treatment facilities, Smoke Rise, Inc. v. Washington Suburban
Sanitary Commission, 400 F.Supp. -359 (D. Md. 1975). The
validity of ordinances that postpone the development of
private property-, until'a .process of phased growth-permits 'pro-
vision of the utility infrastructure has' been upheld in Golden
v. Planning Board of the Town of Ramapo, 334 N.Y.S.2d 138, 30
N.Y.2d 359, 285 N.E.2d 291 (Ct. of App. 1972), and Construction
Industry Association v. City of- Petaluma, 522 F. 2d 897 (9th Cir.
1 9 7 5 ) ' cert, den. 96 Supreme Court 1148,

Yours respectfully,

Nicholas Conover English

NCErhk

cc: William W. Lanigan, Esq.
Richard d. McManus, Esq.





TOWNSHIP OF BERNARDS
COLLY-ZR LANS

BASKING RIDGE, NEW JERSEY O792O

2O1--766-251O

May 4 , 1977

The Honorable B. Thomas Leahy
Somerset County Court
Somerville, New Jersey 08876

Re: Lorenc et als. v.
Township of Bernards et al.

Dear Judge Leahy:

Enclosed please find a copy of Ordinance Number 425 which was
introduced at last night's Township Committee meeting and passed on
first reading. Public hearing and final consideration are scheduled
for May 17, 1977.

This ordinance amends those portions of the Township's zoning
ordinance which provide for low-cost, multi-family housing. During
the course of the trial on this matter, these provisions were usually
referred to as "Ordinance 385," which ordinance you may recall was
adopted on May 18, 1976 in order to bring the Township's zoning into
conformity with the guidelines set down in the Mt. Laurel decision.

The current amendment updates Ordinance 385 in the light of
Oakwood at Madison, Inc. et als. v. Madison Township et al.,

N.J. • . (1977)... It is the result of weeks of * ..
discussion by a task force specially appointed for this purpose and
consisting of the Mayor, a Township Comrnitteeman, a member of the
Planning Board, a member of the Environmental Commission, three citizens
of the Township, the Township Administrator and myself.

Specifically, Ordinance 425 amends Ordinance 385 as follows:

1. A sentence has been added to Section 11-5.4n to indicate
that the purpose of the provisions for Balanced Residential Complexes
is in compliance with the Supreme Court's mandate for "least-cost"
housing in the Madison Township case.

2. The definition of BRC in paragraph l(c) has been amended to
permit the non-subsidized housing. In addition the second sentence
now provides that if the development is subsidized l/3rd of the units
may be in the "very low" (formerly "low") category. In the current
ordinance there is no specification as to the distribution between
"very low" and "low" (formerly "moderate") categories. The intent of
this restriction is to promote socio-economic integration and avoid
instant "slums." (See Madison Township slip opinion p. 37.) Finally
a sentence has been added mandating the same distribution of subsidized
units within each category of dwelling type as within the development
as a whole. (See Madison Township slip opinion at p. 42.)
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3. The definitions of "low" and "moderate" income housing have
been modified to reflect the new HUD terminology of "very low" and "low."

4. The definition of "market" housing has been deleted.

5. The reference to regional low and moderate income housing needs
in Section 2(a) has been changed to "least-cost" housing needs.

6. In the General Requirements section of the ordinance the requirement
that proof of subsidy be shown, former paragraph (c) has been deleted. This
is the most significant change and one indisputably required-by the definition
of least-cost housing in the Madison Township decision. (See discussion of
least-cost housing, Section V, pp. 33-39 of slip opinion.

7. Former paragraph (f) which provided for perimeter housing and
buffer has been deleted and replaced by new paragraphs (e) and (f)- While
the opportunity for small lot housing remains, the requirement that it be on
the perimeter has been deleted. A deliberate effort was made to avoid
quantification of the buffer, an "effective transition" being different
from site to site. The requirement that existing topography and vegetation
be incorporated comports with the Madison Township court's concern for
environmental factors.

8. New paragraph (h) modifies the common open space requirement so
that it must now be devoted to active recreational uses. This requirement
follows federal housing guidelines and was the original intent of the
Committee. .

9. The word "golf" has been deleted from paragraph (i).

10. The word "decennial" has been deleted from paragraph (k) -

11. The minimum set back has been deleted from paragraph (1) since
it was related to former perimeter housing.

12. A paragraph (m) has been added clarifying the Planning Board's
power to grant variances with respect to bedroom mix and FAR. The Board
has the latter power under the new land use law. (See N.J.S.A. 40:55D-70(c)
and N.J.S.A. 40:55-D-65(b).) The variation in bedroom mix would require a
showing of new census data under paragraph (k).

13. The last sentence from paragraph (a) in the design standards has
been deleted since this information is now contained in paragraph (e) under
General Requirements.

14. Two typographical errors with respect to paragraph designations
have been corrected in Sections 4 and 5 (g).
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In the course of its deliberations, the task force examined
each of the general requirements for Balanced Residential Complexes.
The changes which have been incorporated in Ordinance 425 are those which
appear to be most clearly required by the Madison Township decision-
Overall the applicant has been permitted much greater flexibility in his
proposal. The Court will be informed of final passage of Ordinance 425.

Also please find enclosed a copy of an award given to the Township
by New Jersey Federation of Planning Officials for its development of its
JORD "fair share" analysis.

Sincerely yours,

</££*/%•& 9^^
RJM/ir

Richard J. Md-lanus, Esq
Township Attorney

enc.

cc: William W. Lanigan, Esq.
Nicholas Conover English, Esq.
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April 25, 1977

Citation Award
Bernards Township

*(r.Robert H. fleane, #ayor
Tovmahin of Iternard3
.Collyer Lane
^asking nidge, H. J. 07920

?:ear Mayor Deane:

Mr* Henry L. Toatkutsoit, Federation President, has just cam-
xrunicatM to m« that Mansards Township wi l l be awarded a aS77
Federation tfitacion oi' Kerit Ca tif icatc as a naiaicipality
vhich has made a new contribution to Manning*

This award certificate wi-11 be presented to you or to your
representative at our Annual Meeting on Hay 18th at the
Jfolly ritc}j«'.r Ixm in j?ed î ar.K* ?>»closed is one of our regular
announcements en ti^is meetings with directions as to i t s
location and so forth; i t includes a for for reservation for
the dinner unc conferenca* First announcctscnt of the av^rd
v i l l be a&dc At the business iseeting, the actual presentation
at the. .State Dinn<»r» ive Jiop^ you v.lil be with ua at that, ti&e*

Ve are forv«»rding a copy of this letter to itr» Conley, TovTiship
Administrator, to >-;r»- Alltai (-ho18 Analysis is the greater
reason for the atfard) and to 2Sr# rreiser, who L$ the nominator
of the award• I fe l t sura you vould wish to notify your
people concerned*

Cordially,

c: >1r« Conley Thoeras .̂ » Hyde
Mr« Allen 'Executive Vice President
">r» Prei^er
Mr* T





M^CARTER & ENGLISH
ATTORNEYS AT LAW

550 BROAD STREET
NEWARK, N. J.

07102

AREA COOE 201

May 13, 1977 • 622-444*

Re. Theodore Z. Lorenc, et al.
v. The Township of Bernards, et al.
Docket No. L-6237-74 P.W.

Hon. B. Thomas Leahy
Somerset County Court House Annex
Somerville, NJ 08876

Dear Judge Leahy:

On May 17, 1977, Bernards Township enacted
Ordinance 425, a copy of which was sent to the court by
Mr. McManus under date of May 4, 1977. The court is re-
spectfully referred to his comments on said ordinance
which will not be repeated here.

It is submitted that with the adoption of
Ordinance 425, the Bernards Township zoning ordinance is
now in full compliance with the law of this state as
declared in Oakwood at Madison/ Inc. v. Township of Madison- •
(N.J. Supreme Court, January 26, 1977).

Pursuant to the new municipal land use law,
Bernards Township enacted Ordinance 411, which took effect
February 1, 1977, and which represents a codification without
substantial change in the municipal zoning ordinance. A copy
of Ordinance 411 was sent to the court by Mr. McManus, the
Township Attorney, under date of January 20, 1977.

For reasons hereinafter set forth, the Bernards
Township zoning ordinance, as presently amended, should be
upheld by this court as valid under the criteria laid down in
Oakwood at Madison and Pascack Association, Limited v. Mayor
and Council of the Township of Washington,
(March 23, 1977}.

Oakwood at Madison requires a developing municipality,
such as Bernards Township, in effect, to make reasonably
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possible its regional fair share of least cost housing.

Ordinance 411, Sec. 11-5.4n "Balanced Residential
Complexes", [formerly Ordinance 385], as now amended by
Ordinance 425, deals with least cost housing. Ordinance 411,
Sec. 11-5.4(1) contains the substance of Ordinance 347 and
deals with planned residential neighborhoods. While Sec.
11-5.4(1) does make possible hundreds of multi-family
dwelling units of varying sizes and types, and therefore
fulfills in some part the broad purpose of Mount Laurel to
"make realistically possible an appropriate variety and
choice of housing", 67 N.J. at 174, the Township relies on
balanced residential complexes to provide the requisite
"least cost housing'* mandated by Oakwood at Madison (slip op.
Sec. V, pp. 33-39).

In Oakwood at Madison, the court rejected publicly
subsidized low and moderate income housing (slip op. p. 34),
rent skewing (slip op. pp. 44-45), tax concessions (slip op.
p. 85), and municipal sponsorship of public housing (slip op.
p. 85), as required ways to fulfill a municipality^" Mount
Laurel obligations. Hence, the fact that Ordinance 425 does
not require any of these things furnishes no reason to strike
it down as invalid. At the same time, Ordinance 425 provides
flexibility, and increases the likelihood of the construction
of housing for low income persons, by expressly permitting
either publicly subsidized, or privately financed least cost,
housing.

In Oakwood at Madison, the Supreme Court struck
down the ordinance for not providing an adequate variety and
choice of housing (slip op, pp. 39-r43, 86,-93). &t p, 42,
the court specifically condemned developments "on an 80% one
bedroom, 20% two bedroom mix" and went on to say:

<• * * * a municipality through the
zoning power can and should affirmatively
act to encourage a reasonable supply of multi-
bedroom units affordable by at least some of
the lower income population. Such action
should include a combination of bulk and density
restrictions, utilization of density bonuses,
minimum bedroom provisions and explanation of
the FAR ratio in the AF zone to encourage and
permit larger units." (.slip op. p. 42)

The latter statement was made in the context of the Madison
Township zoning ordinance. It is submitted that the goal which
the Supreme Court was seeking to have fulfilled has been met
in Bernards Township through a slightly different technique by
the requirements in Ordinance 4 25, Sec. 2 (k) that within each
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balanced residential complex 25% to 30% of the dwelling units
shall be one bedroom units, 25% to 30% shall be two bedroom
units, 25% to 20% shall be three bedroom units and 25% to 20%
shall be four or more bedroom units. This requirement
obviates the necessity of a density bonus as a stimulus to
the provision of an "adequate number of three or four bedroom
units."

With respect to least cost housing, Qakwood at
Madison says:

"It is incumbent on the governing body to
adjust its zoning regulations so as to render
possible and feasible the 'least cost1 housing,
consistent with minimum standards of health
and safety, which private industry will under-
take, (slip op. p. 36)

"Nothing less than zoning for least cost
housing will, in the indicated circumstances,
satisfy the mandate of Mount Laurel. While
compliance with that direction may not provide
newly constructed housing for all in the lower
income categories mentioned, it will nevertheless
through the 'filtering down1 process.referred to
by defendant tend to augment the total supply of
available housing in such manner as will
indirectly provide additional and better housing
for the insufficiently and inadequately housed
of the region*s lower income population."
Cslip op. p. 37) -

Footnote 21 on p-. 37 of the slip opinion- says:

"The concept of least cost housing is not to be
understood as contemplating construction which
could readily deteriorate into slums. We have
emphasized the necessity for consistency of such
housing with official health and safety require-
ments. The recently enacted State Uniform
Construction Code Act, L. 1975, c. 217 (N.J.S.A.
52:27D-119 et seq.) states among its purposes
*to eliminate * * * construction regulations
that tend to unnecessarily increase construction
costs * * *', yet be 'consistent with reasonable
requirements for the health, safety and welfare
of occupants or users of building and structures'.
Sec. 2.

"We envisage zoning provisions which will
permit construction of housing, in reasonable
amounts, at the least cost consistent with such
standards."
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Ordinance 425 does provide for least cost housing
as thus described.

Sec. 2 (k) provides that minimum room areas shall
be "promulgated from time to time by New Jersey Housing
Finance Agency or any successor thereto." In other words,
minimum room size shall conform to the applicable standard
for publicly subsidized housing. This is tantamount to
"minimum standards of health and safety" — and hence is
consistent with the concept of least cost housing, — insofar
as minimum square footage is concerned.

The land use density requirements as set forth
in Sec. 2(1) are also consistent with "least cost". Density
is controlled by a floor area ratio of 25% of the gross
site area and of 35% of the net residential site area.
Sec. 2(g) requires 25 contiguous acres for a 150 unit balanced
residential complex, or 6 dwelling units per gross site acre.
Sec. 2(h) requires that 25% of the gross site area be in
common open space, so the net residential site area consists
of 75% of 25 acres or 18.75 acres. Locating 150 dwelling
units on 18.75 acres equals 8 dwelling units per net
residential site area.

Exhibit D-32 is the Agle-Meadows study entitled
"Housing Density and Land Cost". It postulates a planned
residential neighborhood at.the 30-30 - 20-20 ratio or an
average of 2.3 bedrooms per dwelling unit. Graph B {p. 21)
shows that substituting a 4 bedroom duplex or twin .house
for a 4 bedroom singJLe family residence, as is permitted by
Sec. 2Ce), reduces costs slightly. The concept of least, cost
housing, as developed in Oakwood at Madison (slip op. pp.
36-38). does not embrace land costs. ' Chart.B on p. 2:lof
Exhibit D-32 compares construction and site improvement
costs without regard to land costs. As shown on that chart,
if one takes a configuration of 1 bedroom garden apartments,
2 bedroom townhouses, 3 bedroom townhouses and 4 bedroom duplex
houses, the difference between 6.78 dwelling units per acre
with an FAR of 28.2% and 11.61 dwelling units per acre or an
FAR of 46.5% is only $105, or 0.4%. The same chart shows
that with a configuration of 1 bedroom garden apartments,
2 bedroom townhouses, 3 bedroom townhouses and 4 bedroom single
family houses, the construction and site improvement costs
are the same whether there are 4, 5, 6 or 7.09 dwelling units
per acre, or a floor area ratio ranging from 16% to 28.4%.
Beyond all argument, the densities provided for in Ordinance
4 25 are consistent with least cost housing.

These de' minimis cost differences are more than
offset by loss of amenities resulting from increased density.
After all, ^least cost" housing is not simply the lowest dollar
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cost regardless of non-monetary considerations as the Supreme
Court said in Oakwood at Madison, Footnote 21, quoted supra.

Public and subsidized housing for low income groups
has never been thought of as being divorced from requiring
decent or adequate housing. In Mount Laurel, the court defined
the need as being for "adequate and sufficient housing * * *
decent low and moderate income housing * * * adequate housing
for all categories of people" as being "an absolute essential
in promotion of the general welfare required in all land use
regulations." (67 N.J. at 178-179) (Emphasis supplied).
Again, at 67 N.J. 188, the court in Mount Laurel referred to
"a developing municipality's obligation to afford the oppor-
tunity for decent and adequate low and moderate income housing".
(Emphasis supplied)

Since the provision of least cost housing in appro-
priate circumstances is a required exercize of the zoning power,
it should be noted that the zoning power has been construed
in New Jersey to include aesthetic considerations. Vickers v.
Township Committee of Gloucester Township, 37 N.J. 232, 248
(.1962, United Advertising Corp. v. Metuchen, 42 N.J. 1, 6
(1964), Livingston Township v. Marchev, 85 N.J.Super. 428, 433
(App. Div. 1964), Westfield Motor Sales Company v. WestfieId,
129 N.J.Super. 528, 535 CL.Div. 1974).

Moreover, the United States Supreme Court has recog-
nized that the legitimate exercise of the police power may
involve non-monetary values. In Herman v. Parker, 348 U.S. 26,
75 S.Ct. 98 (1954), the court upheld the validity of a redevel-
opment project which was to require at least one-third of the
dwelling units to be ulow-rent housing with a maximum rental
of" $17 per room per .month-" (p, 30) and held at 348 U.S.* -33, v. ..
75 S.Ct, 102:

"The concept of the public welfare is- broad
and inclusive. See Day~Brite Lighting,' Inc.
y. State of Missouri, 342 U,S. 421, 424,
72 S.Ct. 405, 407, 96 L.Ed, 469. The values
it represents are spiritual as well as physical,
aesthetic as well as monetary. It is within the
power of the legislature to determine that the
community should be beautiful as well as healthy,
spacious as well as clean, well-balanced as well
as carefully patrolled."

In Village of Belle Terre v. Boraas, 416 U.S. 9, 94 S.Ct. 1541
(1974), the court laid it down at 416 U.S. 9, 94 S.Ct, 1541:

"The police power is not confined to elimina-
tion of filth, stench, and unhealthy places.
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It is ample to lay out zones where family
values, youth values, and the blessings of
quiet seclusion and clean air make the area
a sanctuary for people."

Congress, in the National Housing Act of 1949, made
the following policy declaration (42 U.S.C.A. § 1441):

"The Congress declares that the general
welfare and security of the Nation and the
health and living standards of its people re-
quire * * * the realization as soon as feasible
of the goal of a decent home and a suitable
living environment for every American family,
* * *. The policy to be followed in attaining
the national housing objective established
shall be: * * * (3) appropriate local public
bodies shall be encouraged and assisted to
undertake positive programs of encouraging and
assisting the development of well-planned,
integrated residential neighborhoods, * * *.
The Department of Housing and Urban Development,
and any other departments or agencies of the
Federal Government having powers, functions, or
duties with respect to housing, shall exercise
their powers, functions, and duties under this
or any other law, consistently with the national
housing policy declared by this Act and in
such manner as will facilitate sustained progress
in attaining the. national housing objective
hereby established, and in such manner as will

. : encourage and -assist -(.1) the- production of
housing of sound standards of design, constructionr
livability, and size for adequate family life;
(2) the reduction of the costs of housing without
sacrifice of such sound standards; * * * (4) the
development of well-planned, integrated, resi-
dential neighborhoods and the development and
redevelopment of communities; ***."•

In 1968, the National Commission on Urban Problems
reported to the President:

"And we should not think so narrowly that,
when we agree on a standard of decency, we become
satisfied with a decent home in an unsuitable
environment. We now have no standards for a
suitable living environment — no codes which say
how much open space there should be, what parks
and playgrounds are necessary, the maximum levels
of noise, air pollution or odors, which can be
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tolerated, or whether factories, freeways,
lack of police protection, or potholes in the
pavement make the neighborhood undesirable.
An 'environmental code1, with standards for
these matters vitally affecting how people
live, should be tied in with all efforts to
upgrade our cities and our housing . . . "

In short, if housing for anyone, including low income
groups is to be "decent" and "adequate" as Mount Laurel re-
quires, then it is necessary that the density of dwelling units
should not be so high as to work contrary to the decency and
adequacy of the living environment. The contrary argument is,
of courset quite simple: It is to the best financial interest
of the landowner to have the density as high as possible. The
land cost can then be divided among a lot of people so he can
get rich without pricing himself out of the market. The
question of "economic feasibility" and "highest and best use"
is always pleaded by realtors whose only source of living is
based upon constantly increasing increment of land cost. On
the other hand, high density tends to create slum conditions
which are not acceptable.

In short, Ordinance 425 does make provision for "least
cost" housing.

The court will also observe that Ordinance 4 25,
Sec, 2(e) permits 6000 square foot lots for either single family
or twin houses. This meets the requirement in Oakwood at Madison
for "single family dwellings on very small lotsT" The opinion
does not define "very small lots", but does refer (slip op.
p. 26) to Mount Laurel as indicating that a very small lot is
something less-than 9375 square, feet {see 57. N,J.183).. Justice
Pashmaii, in his dissent in Mount Laurel seems to adopt the
recommendation of the American Public Health Association of
"6000 square feet as a suitable minimum lot size based upon
health considerations" (67 N.J. 199).

We will now, as a supplement to our letter to your
Honor dated February 25, 1977, discuss the significance of
Oakwood at Madison to the case at bar. But first, we will re-
refer to the decision of the New Jersey Supreme Court in
Pascack Association, Limited v. Mayor and Council of the Town-
ship of Washington, decided March 23, 1977. Copies of the
opinions in Pascack are enclosed herewith.

The precise holding in Pascack, — that Washington
Township was a small municipality "developed substantially fully
upon detached single family dwellings" and therefore had no
obligation to provide multi-family housing for low and moderate
income persons, — is not applicable to Bernards Township.
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However, the decision is significant as it reiterated firmly
established principles which seemed to have been overlooked
in the furor caused by Mount Laurel as to the scope of judicial
review of zoning ordinances. At p. 13 of the slip opinion,
the court said:

"But it would be a mistake to interpret
Mount Laurel as a comprehensive displacement
of sound and long established principles con-
cerning judicial respect for local policy
decisions in the zoning field."

The court then proceeded to quote from Bow and Arrow
Manor, Inc. v. Town of West Orange, 63 N.J. 335, 343 (1973):

"It is fundamental that zoning is a
municipal legislative function, beyond the
purview of interference by the courts unless
an ordinance is seen in whole or in applica-
tion to any particular property to be clearly
arbitrary, capricious or unreasonable, or
plainly contrary to fundamental principles of
zoning or the statute. N.J.S.A. 40:55-31, 32.
It is commonplace in municipal planning and
zoning that there is frequently, and certainly
here, a variety of possible zoning plans,
districts, boundaries, and use restriction
classifications, any of which would represent
a defensible exercise of the municipal legisla-
tive judgment. It is not the function of the
court to rewrite or annul a particular zoning
scheme duly adopted by a governing body merely

••••••• -because the court-would have done it differently • •• • •
or because the preponderance of the weight of
the expert testimony adduced at ..a trial is at
variance with the local legislative judgment.
If the latter is at least debatable it is to
be sustained. Kozesnik v. Montgomery Twp.,
24 N.J. 154, 167 (1957) ;" Vickers v. Tp. Com.
of Gloucester Tp., 37 N.J. 232, 242 (1962),
cert. den. and app. dism., 371 U.S. 233,
83 S. Ct. 326, 9 L.Ed. 2d 495 (1963)."

Again, at slip op. p. 15, the court held:

"It is obvious that among the 567 municipal-
ities in the State there is an infinite
variety of circumstances and conditions, in-
cluding kinds and degrees of development of all
sorts, germane to the advisability and suit-
ability of any particular zoning scheme and
plan in the general interest. There must
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necessarily be corresponding breadth in
the legitimate range of discretionary
decision by local legislative bodies as
to regulation and restriction of uses
by zoning."

Again, the court said at p. 19 of the slip opinion:

wBut the overriding point we make
is that it is not for the courts to
substitute their conception of what the
public welfare requires by way of zoning
for the views of those in whom the Legis-
lature and the local electorate have
vested that responsibility. The judicial
role is circumscribed by the limitations
stated by this court in such decisions as
Bow & Arrow Manor and Kozesnik, both
cited above. In short, it is limited
to the assessment of a claim that the
restrictions of the ordinance are patently
arbitrary or unreasonable or violative
of the statute, not that they do not
match the plaintiff's or the court's con-
ception of the requirements of the general
welfare, whether within the town or the
region."

In Oakwood at Madison, the court held that neither
the municipality nor- the court need devise a specific formula
for estimating fair share of regional housing needs (slip
op- PP- 14-15, 54, 96). Instead,* the court held that the
criterion for •determining the validity of. the zoning ordinance
in a Mount Laurel context, is "the substance of a zoning •
ordinance under challenge and * * *" bona" fide efforts toward
the elimination or minimization of undue cost-generating
requirements in respect of reasonable areas of a developing
municipality * * *" (slip op. p. 15).

Under this test, and in the light of the doctrine
°f PascacK, the Bernards Township zoning ordinance, as amended
by Ordinance 425, must be upheld by the court. As has already
been shown, least cost housing, whether publicly subsidized
or developed by private capital, is now realistically possible
in Bernards Township, The limitation on the number of dwelling
units in balanced residential complexes to 534 cannot properly
be set aside by the court. The court is not required to make
a finding as to the validity of the JORD formula developed
by William W. Allen, which supports the figure, but the court
can set it aside only if the validity of the figure of 534 is
so patently unreasonable as to be not even debatable. No
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such conclusion can be^rationally arrived at in the light of
Mr. Allen's testimony.

Nor is there any reasonable doubt as to the good
faith of Bernards Township in enacting its zoning ordinance
as it now stands. Even before the Supreme Court's decision
in Mount Laurel, the Township had adopted Ordinance 347,
which permits the development of hundreds of multi-family
units in the PRN zone. By variance, the Township has permitted
the construction of Ridge Oak, a 240 unit senior citizen
multi-family housing project; this was not done in response
to any initiative by the plaintiffs, but on the contrary, the
plaintiffs sued the Township (unsuccessfully) in an effort
to frustrate the Ridge Oak development. The initiative of
the Township in acting promptly after the Supreme Courtfs
decision in Oakwood at Madison to make changes in the ordinance
which would facilitate least cost housing, as mandated by that
opinion, is another indication of good faith. The performance
of Bernards Township over the last three years stands in marked
contrast to that of officials in Madison Township, whose second
effort at zoning, in the face of an adverse lower court decision,
was technically deficient and manifestly not conducive to the
construction of least cost housing.

In the case at bar, plaintiffs' real grievance is
that least cost housing has not been located on plaintiffs1

lands. There is no merit to that position. Oakwood at Madison
(slip op. p. 83) lays it down that "the municipal fathers
should have the widest latitude of judgment" in determining
where to locate least cost housing within the municipality, and
"the municipality has the option of zoning areas for such
housing anywhere within its borders consistent with all relevant
considerations as to suitability'.''r The determination by Bernards
Township to avoid a potential ghetto by scattering least cost
housing in complexes small enough to minimize impact on
established neighborhoods is patently not unreasonable, and it is
so stated in Oakwood at Madison.

It should be noted in passing that in Oakwood at
Madison, the court expressly held that zoning for housing should
be done in the light of established environmental facts. The

Nor in the light of the recognition of the New Jersey Fed-
eration of Planning Officials in making an award to Bernards
Township with the JORD analysis as a new significant contribu-
tion to planning; see Mr. McManus's letter to the court dated
May 4, 1977.
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Supreme Court held that Judge Furman had erred in declining
to consider proffered environmental evidence, and it remanded
the case so that the trial court should make findings "as to
exactly which of the allegedly environmentally sensitive
areas, if any, are in fact not susceptible of housing develop-
ment at all; which, of only low density development; and
which, are free of any environmental constraints in respect of
density- or type of housing1* (slip op. p. 83).

In the light of both Oakwood at Madison and Pascack,
it should be clear that, in the case at bar, the burden of
proving the invalidity of the zoning ordinance, including
specifically Ordinance 385 as amended by Ordinance 425, rests
on the plaintiff, and that the burden has not shifted to the
Township to sustain the burden of proving the reasonableness
and validity of the zoning ordinance.

One final point. If, contrary to what we believe
the law and the facts require, this court should hold that
Ordinance 425 is invalid, that circumstance furnishes no reason
whatever for striking down the rest of the zoning ordinance,
including specifically the zoning of the PRN zone. In Mount
Laurel, the Supreme Court held at 67 N.J. 191:

"We see no reason why the entire zoning
ordinance should be nullified. Therefore, we
declare it to be invalid only to the extent
and in, the particulars set forth in this
opinion."

The ruling was reiterated in Oakwood at Madison:

. . . . "We herewith modify the judgment entered
in the Law Division to hold as-we did in
Mount Laurel as to the ordinance there in-
volved that the 1973 zoning ordinance is
invalid, not in toto, but only 'to the
extent and in the particulars set forth in
this opinion.* Mount Laurel, 67 N.J. at
191." (Slip opinion, p. 94).

Yours respectfully,

Nicholas Conover English

NCE:hk
Enc,

cc: William W. Lanigan, Esq.
Richard J, McManus, Esq.
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v;-̂ -̂̂ x̂;am in receipt of a letter from the Township Attorney ->
dated May 4# 1977, in which, he encloses & copy of Ordinance
No. 425> which was Introduced on Hay 3, 1977. It purports
to luaend * those portions- of the Township*» »oning ordinance
which provide for low-cost, multi-family housing.*

The ordinance is more significant in what it did
not do* since this is the second comprehensive revision
to the ordinance following the close of the litigation in ,
early December. You were previously furnished by the
Township on January 20, 1977, the Township*« land use
ordinance amendment of some 15 a pages- ..•-•:•'

This ordinance does not purport to affect the PHK
zone in any respect, and in. the vords of the Township Attorney
quoted irt the newspaper, it provides for three* major changes
in the existing ordinance* The Township Attorney is quoted
as sayingr "under the proposed revisions, there would be no
subsidy requirement for: multi-family housing, no single family
houses^ or townhouses would be required on the periphery of
the Balanced Residential. Complex (BRC) and, the federally-
mandated open: space iiia che development would have to be
made available for active recreation use, rather than, calling
unused swampland or steep slopes open space**

The densities remain the same? the requirements for
a public sewer system which does not exist remain- the same;
the minimum acreage remains the same? and the same, limitations
which were argued and reargued have not been modified*
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slopes cannot be considered as open space r but it mast be for
active rather than, passive recreationr will singly run up the . ..

. ̂  - These changes^^s Court's evaluation
•.••̂•KÂS of th« litigatioa^ and it is respectfully subaitted that

¥ M delay which, they asked for over S months aga has
and there has beem no modification whatsoever in any other:

i» interestdtng that having had tast opportunity
on two occasions ta revise or reconsider the location of multi-
family user they have chosen not to do« so^ and they continue .
to select the. PBU zone as the place for greater density housing
to the exclusion of anywhere else* That puts us exactly where
:w« were before and in spite of their various studies, arguments, %

'"iŝ-'fc • littlet incongruous ta suggest" that: there iMf--m^i^^fJ?#^^
desire and need to preserve o p W space for whatever- reason, .;-! .'./;̂. \
and thett turn, around and mandate that it mast be for active . •• ,v--v.'/:' "
recreation, use and that* in. the words of the Township Attorney^
unused swampland or steep slope do not., count* - '

r Therer arer two items which in the passage of time must -.-•
be updated^ Firsts in McCarterr & English's letter ta you V:
dated February 25 # 1577 ̂ they conaaented that with respect to
th» case of The Allan-Deane Corporation v« Township of , '
Bedminsterr ^Ehat casft should be used as precedent wlth^ ^ > ;
great caution since & petition foe certification has been
filed in the New Jersey Supreme Court^T It is respectfully
submitted that the Court need not proceed with caution any
longer in view of the fact that the: petition for certification
was denied on May 3, 1977. A copy of such: denial is attached.

All of the testimony by the state of ficials with
respect to water and plans and adoption and hearings, has
turned out to be a fabrication of expectancies which may
not, in the words of some individuals who are knowledgeable,
occur even within the next several years-
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SUPERIOR COURT OF NEW JERSEY
LAW DIVISION, SOMERSET COUNTY
DOCKET NO. L-6237-74-PW

THEODORE Z. LORENC, LOUIS
J. HERR, SAM WISHNIE, MARION
WISHNIE, executrix of the
Estate of Harry Wishnie,
deceased, ALICE J. HANSEN,
trustee, WILLIS F. SAGE,
WILLIAM W. LANIGAN, and
MERWIN SAGE

Plaintiffs,

v.

THE TOWNSHIP OF BERNARDS,
in the County of Somerset,
a municipal corporation of
the State of New Jersey,
and the PLANNING BOARD OF
THE TOWNSHIP OF BERNARDS,

Defendants.

ORDER FOR JUDGMENT

(

The matter having come on for trial before the Court

sitting without a jury, and the Court having heard the evidence and

the argument of the attorneys for the respective parties:

It is therefor on this 23 rd day of January, 1978,

ORDERED that judgment be entered in favor of the plaintiffs to the

extent and in the particulars as set forth in the attached letter

opinion of this Court dated January

B. THOMAS LEAHY, J.C.C. t/
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January 23, 1978

Lanigan, O'Connell & Hirsch, Esqs
150 North Finley Avenue
Baskinh Ridge, New Jersey 07920

McCarter & English, Esqs.
550 Broad Street
Newark, New Jersey 0 710 2

Re: Theodore 2. Lorenc, et als. v
Township of Bernards, et als.
Docket No. L-6237-74 P.W.

Gentlemen:

This suit by the owners of approximately 411 acres of land
in Bernards Township attacking the zoning ordinance of the Township
is a successor action to litigation brought by one of the plaintiffs'
predecessors in title and decided on March 29, 1974, In that prior
case this court ruled that the municipality's three acre minimum lot
size zoning in the southeastern quadrant of the Township was invalid.

,: . . That determination of invalidity resulted from the fact .
that during the years- between;"the passage of .the ordinance establishing
the three acre zoning in 1967 and that suit in 1974, five other
lawsuits were brought against the Township challenging the ordinance.
Four of those suits were settled by the municipality agreeing to
relieve the involved property from compliance with the three acre
zone requirements and the fifth was decided against the Township.
This court found a close analogy to the practice condemned in
Wilson v. Mountainside, 42 N.J. 426 (1964) and held that there had
been a recognition by Bernards Township that "***blanket ordinance
restrictions cannot be justified." Id. at 443-

The local officials were ordered to revise the zoning
by July 1, 1974. Following a series of postponements of that
deadline, an amendment to the zoning ordinance was passed on September
3, 1974, in which two Planned Residential Neighborhood (PRN) zones
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(PPON-6 and PRN-3) were delineated and defined.

Plaintiff herein found fault with that ordinance and
instituted this suit. Before a trial date w-us reached, So. Burlington
N.A.A.C.P. v. Tp. of Mt. Laurel, 6 7 N.J. 151, app. dism. and cert.
den. 423 U.S. 808, 96 S. Ct. 18, 46 L. Ed. 2d 2028 (1975)
(hereinafter Mount Laurel) was decided and the defendant Township
advised the court of its intention to revise its zoning to comply
with the requirements of that decision. A number of successive
adjournments were granted to enable adoption of that revision.

A series of procedural steps ensued which need not be
enumerated and ultimately the trial was held, dealing primarily
with the issue of whether the Township's zoning ordinance satisfied
the mandate to "***make realistically possible an appropriate variety
and choice of housing." Mount Laurel, supra at 187.

Bernards Township consists of 23.5 square miles. It is
located in the north central area of the state, 28 miles due west
of New York City. It is nestled between the. Watchung Mountains to
the south and southwest and the Mine Mountain Ridge to the northwest.
On the east it is bordered by the Great Swamp. In 1970 it had
a population of 13,305. Current population is estimated to be
approximately 14,000. Both Interstate 287 and Interstate 78
intersect the community.

Counsel stipulated, quite appropriately, that Bernards
"is a developing municipality" and thus within the definition of
corcmunities governed by the decision in Mount Laurel, supra.

The Township* zone plan divides the community into
various, business, industrial, laboratory and office zones and*eight
residential zones. The latter -range from.three acre and two acre" . •
minimum lot sizes through 40,000, 30,000 and 20f*000 square foot
minimum lot size zones. Recent amendments added the previously
mentioned PRN-6 and PRN-8 zones and a Balanced Residential Complex
(BRC) special exception/conditional use. BRC developments are
permitted within any residential zone except, the three acre and PRN
zones, provided they are located at least one mile apart until 266
units are built and at least one-half mile apart thereafter until a
maximum of 531 units are built. BRC development is limited to a
maximum of 5 31 units in the Township and is defined as multi-family
or mixed multi-family and one family units, two-thirds of which units
must be for governmentally subsidized low and moderate income family
housing.

In their efforts to revise the zone plan for the
municipality, the Township governing officials involved a broad
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cross-section of the community in the planning process. Local
churches, service organizations, the League of Women Voters,
municipal political groups, neighborhood associations and others
waro all solicited as to their visvs v:ith regard to the proposed
changes in the zoning ordinance. Based on the reports, correspondence,
and minutes of meetings contained in the files admitted into evidence,
it is obvious that an effort was made to see that all in the
community were given an opportunity to express their views and
opinions on this issue. It would appear that many, if not most,
residents who had any interest took that opportunity.

One member of the Township Committee., Committeeman
Allen, undertook an extensive study of housing needs in a six-
county area based on census figures regarding dilapidated and
deteriorating housing and on employment. He correlated this data
with information he compiled reflecting the commuting time of
employees at two major industries in the general Bernards Township
area and projected his figures based on the New Jersey Department
of Labor and Industry employment projections. The result of his
computations and analysis was a Job Oriented Residential Distribution
(JORD) formula which he applied to the six-county region and from which
he derived what he argues is Bernards Townshipfs "fair share"
toward meeting the needs for low and moderate income housing in
that region surrounding the Township.

While it can be argued that a number of planning and
development factors were not included in Mr. Allen's analysis and
computations, it is clear that he engaged in a conscientious effort
through a rather sophisticated method to reach what can be argued
is a reasonable figure as to the number of low and moderate income
housing units for which Bernards Township should currently be
expected to provide through its zoning and planning ordinances. .

Mr. Allen's study resulted in a conclusion on his part
that Bernards Township had an obligation to authorize 468 units of
low and moderate income housing. Since the municipality had
granted a variance for a subsidized senior citizen housing project
sponsored by a group of local churches, a credit was taken for
that project. Three hundred fifty units was determined by him to
be Bernards fair share obligation for low and moderate income housing
in the ensuing six years before the statutory obligation arose under
N. J. S. A. 40.-55D-89 to review the Township Master Plan.

The problem with applying a precise mathematical approach
to a socioeconomic problem such as housing needs and land development
is that it fails to take into account myriad factors.
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The formulation of a plan for the fixing
of the fair share of the regional need for
lower income housing attributable to a particular
developing î.v.ni cioa lity *** involves highly
controversial, economic, sociological and
policy questions of innate difficulty and
complexity. Oakwood at Madison, Inc. v.
Tp. of Madison, 72 N,J. 481, 533 (1977)
(hereinafter Oakwood at Madison) .

Furthermore, "***it would not generally be serviceable to employ a
formulaic approach to determination of a particular municipality's
fair share." Id_. at 539. Any attempt to determine a given municipality's
fair share obligation involves a conscientious, sophisticated and
subtle balancing of a number of planning considerations and factors
in addition to regional housing needs, employment trends and locations
and commuting distances. Availability of suitable land, highway
sizes and locations, availability of mass transportation, location
of service facilities such as hospitals, schools and stores,
impact on existing development and likelihood of utilization for the
zoned purposes are only some of the factors that must be considered.

Fortunately, it has been recognized that neither courts
nor municipalities are required to .analyze and compute precise quotas
in determining fair share.

However, we deem it well to establish at the
outset that we do not regard it as mandatory for
developing municipalities whose ordinances are
challenged as exclusionary to devise specific
formulae.for estimating their precise fair share
of the lower income housingf needs of a specifically

' . . . . . . demarcated region. Nor do we conceive it as
necessary for a trial court to make findings of
that nature in a contested case. Id. at 498-499.

Viewing the Bernards Township zoning ordinance broadly and
weighing its general principles, this court finds it to be a basically
sound and valid enactment reflecting a reasonable resolution by the
municipal officials of the various interests and goals which must be
accomodated when such a document is drafted and enacted. The ordinance
provides for a variety of nonresidential uses; it designates certain
portions of the municipality for large lot single family dwelling
use; it provides for multi-family housing and for some low and
moderate income family housing. The judgment of the responsible municipal
officials should be respected and this court has no right to substitute
its judgment for theirs in matters that are properly subject to
diverse opinions and judgments under the constitution and statutes
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9 L. Ed. 2d 49 5 (1963); Kozesnik v. ::.->:-> broir.sry Tp. , 24 tf.jJ^ 154,
167~~(1957).

However, when some particulars of the ordinance are
carefully examined, it is clear that the generally sound and acceptable
broad provisions of the ordinance are fatally undermined by specific
requirements and restrictions which render it impossible to introduce
into the Township that appropriate variety and choice of housing mandated
by Mount Laurel and "least cost" housing mandated by Oakwood at Madison.

***it is incumbent on the governing body to
adjust its zoning regulations so as to render
possible and feasible the 'least cost1 housing,
consistent with minimum standards of health and
safety, which private industry will undertake,
and in amounts sufficient to satisfy the deficit
in the hypothesized fair share. Oakwood at
Madison, supra at 512.

Nothing less than zoning for laast cost housing
will, in the .indicated circumstances, satisfy
the mandate of Mount Laurel. While compliance
with that direction may not provide newly
constructed housing for all in the lower income
categories mentioned, it will nevertheless
through the 'filtering down1 process referred
to by defendant tend to augment the total supply

1 of available housing in such a manner .as will
... • . indirectly provide additional and better housing

for the insufficiently and inadequately housed
of the region's lower income population. Id.
at 513-514 (emphasis original).

The PRN ordinance #347 and the BRC ordinance #385 both
require that multi^family development must be served by public sewers.
The present capacity of the municipal sewage treatment plant is
totally committed and though an application is pending for Federal
and State approval and financial assistance in connection with an
improved and enlarged plant, even that greater capacity would not be
sufficient to handle the sewage that full development of the PRN
and BRC zones could reasonably be expected to generate. The requirement
that only public sewers be used constitutes a substantial restriction
on development of multi-family housing.

All expert witnesses agreed that the use of public sewage
treatment is preferable to use of private treatment plants but all
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also agreed that private treatment could be provided in a manner
that would be satisfactory ecologically and in compliance with
requirements of the New Jersey State Department of Environmental
PiO'-Oction and the United States Er.vLror.ir.arit.il Protection Agency. .
Because of the importance of the Dead River (v/hich abuts the PRN
zones) as a drinking water source downstream, it may be necessary that
sewage and storm drainage runoff be treated by advanced means
including lagooning, surface spraying and drainage basins if
the goal of meeting housing needs is to be met without threat to
the equally important social need for usable water. Fortunately,
the proofs clearly establish that it is possible to satisfy both
the public need for suitable housing and for clean water and State
and Federal agencies exist to safeguard the water supply when
development occurs to augment the housing supply.

^ minimum floor areas required by the PRN ordinance
#347 combined with the Schedule of Size and Space Regulations
limit the number of dwelling units to 1.36 per acre in the PRN-8.
zone and to 1.39 units per acre in the PRN-6 zone. Mount Laurel
and Oakwood at Madison clearly and unequivocally prohibit such low
density restrictions. Less than seven dwelling units per every ten
acres is not "least cost" or low and moderate income housing, especially
v/hen applied to multi-family housing such as apartments and town
houses.'": '•"

The Township planning consultant presented detailed studies
in an effort to establish that there is minimal variation in land
cost per dwelling unit in a mixed multi-family development between
complexes built at low density and those built at relatively higher
densities. His proofs did not persuade, especially-in light of
the express holdings of Mount Laurel and Oakwood at Madison.

. . v . . Various sections of -Ordinances #347 and #385 repose • •• • • -
dicretionary authority without expressing or referring to any
objective standards against which the exercise .of such discretion
may be tested in the approving authority. In the PRN Ordinance #347
§ 3 (b) (1), it states that an applicant "may be permitted to develop
a Planned Residential Neighborhood" subject to specified provisions;
§3 (b) (4) (vi) states that "landscaping shall be provided satisfactory
to the Planning Board"; § 3 (b) (4) (xv) states that air conditioning
shall be screened in such a manner "as may be required by the Planning
Board1'; and § 5 calls for a "performance guarantee in an amount to
be fixed by the Township Engineer" for maintenance of open space. In
the BRC Ordinance #385, §§ 5 (a), 7 (e) and 7 (1) utilize the same
language regarding open space maintenance, performance guarantee,
landscaping and screening of air conditioning equipment respectively.

An applicant is entitled to be apprised of the nature
of the ordinance requirements in advance by language setting forth
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now in effect shall be complied with.

The enacting process shall be corr^nced forthwith and be
completed within 5 0 days from date h-jroof.

Review of the minutes of various meetings and public
hearings of the municipal governing body which were introduced into
evidence reveals a number of statements which reflect an underlying
misunderstanding by some local officials and Bernards Township
residents of the zoning law of this State. It may well be that this
misunderstanding constitutes a factor contributing to the difficulty
being encountered in many communities in the effectuation of the
zoning principles expressed in Mount Laurel and Qakwood at Madison
and other court rulings. The situation is serious enough to warrant
comment.

On March 5, 1974, the then Mayor of Bernards Township
stated "No amount of suits and pressures will push the Township into
anything we don't want to do and we will not do anything until we
are ready." Committeeman Allen declared on July 2, 19 74, "I am
philosophically opposed to the expansion of government and government
regulation into areas of our lives where there is no clearly defined
need." On August 20, 19 74, a resident suggested "***joining with other
municipalities to fight the State from imposing zoning." Another
resident is quoted as saying on September 3, 1974, that "The
Township should fight the courts and have the type of zoning we want, not
what is dictated...The Township ought to have a fund to hire full time
attorneys -to fight the courts." Finally, on October 8, 1974, a
resident declared, "The court doe's not belong in our Township and
should not tell us how to run our town." Apparently, the belief is
loose in the land that any action by State officials in the area of
zoning, whether by the executive, legislative or judicial branch of
government, is some sort of "outside interference"in the affairs of the
community. Nothing could be further from-the truth.. ..' : . '...-•.

Sovereignty, the ultimate repository of the power to make
law, rests in the people. Gangemi v. Berry, 25 N.J. 1, 9 (1957).

By adopting the 194 7 Constitution, the people of New Jersey,
by referendum - by general election - delegated to the State government
the right to exercise that law making power on their behalf. N.J. Const.
(1947) Art. IV, §1, par. 1.

N.J. Const. (1947) Art. IV, §6, par. 2 provides, with regard
to the zoning power, that:

The Legislature may enact general laws under
which municipalities, other than counties, may
adopt zoning ordinances *** the exercise of such
authority shall be deemed to be within the police
power of the State. Such laws shall be subject
to repeal or alteration by the Legislature.
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objective standards and criteria. Koyant v- Po_r£̂ rjiû , 30 N. J. 528,
553 (1959) ; Weiner v. 3or. Stratford, Cty~ C^7r,isn7"l5 N.J. 295, 299
(1954); J. D. Land Corp. v. Allen, "114 N. J. Super. 503, 512 (App.
Div. 1 9 7 1 ) . " " '

These defective provisions of Ordinances #347 and 385
do not require nullification of either of those ordinances in their
entirety. Mount Laurel, supra at 191. As stated above, the Bernards
Township zone plan and ordinances meet the test of reasonableness
when viewed broadly and in light of their general principles. The
Township is granted 6 0 days from the date hereof to amend Ordinances
#347 and 3S5 as follows:

1. To permit utilization of either public or
private sewage treatment and disposal in a
manner compatible with applicable State and
Federal regulations and requirements.

2. To permit development of Planned Residential
Neighborhoods at densities of six dwelling
units per Gross Site Area Acre in the PRN-6
zone and eight dwelling units per Gross Site
Area Acre in the PRN-8 zone. The definition
of Gross Site Area shall be as set forth in
Ordinance #347 as adopted September 3, 1974.

3. To delete discretionary authority granted
municipal boards and substitute therefor
language granting the right to an applicant
to receive necessary permits upon satisfying
objective criteria expressly enumerated in
the ordinances.

One other problem* remains concerning Ordinance" #347. •• • .
When the draft of the ordinance was referred to the Planning Board for
review pursuant to N.J.S.A. 40:55-35 (then in effect and controlling),
the ordinance provided that a landowner could elect to develop property
in the PRN zone, not for multi-family use but for single family homes,
in accordance with the provisions controlling the R-20 zone which calls
for 20,000- square foot lot sizes. Open space clustering was declared *
allowable. The Planning Board "strongly" recommended adoption "without
delay." The ordinance was published in the same form, pursuant to
N.J.S.A. 40:49-2.

At the final public hearing on the proposed ordinance
an amendment was adopted deleting a reference to the R-20 zone and
substituting a reference to the R-40 zone. This resulted in reducing
by half the number of houses which may be built if the property owner
chooses not to develop a Planned Residential Neighborhood with multi-
family uses.
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N. J . S . A. 40:4 9-2 provides, in part, fihat:

If any amendment be adopted, substantially
altering the th~; .jubstancs of the ordinance,
the ordinance as so amended shall not be finally
adopted until at least 1 week thereafter, and
the ordinance as amended shall be read at a
meeting of the governing body, which reading
may be by title, and shall be published, together
with a notice of the introduction, and the time
and place when and where the amended ordinance
will be further considered for final passage,
at least 2 days prior to the time so fixed.

N.J.S.A. 40:55-35 provided that:

***no amendment or change shall become effective
unless the ordinance proposing such amendment
or change shall first have been submitted to
the planning board, when such board exists,
for approval, disapproval or suggestions, and
the planning board shall have a reasonable time,
not less than thirty days, for consideration
and report, and in the case of an unfavorable
report by the planning board such amendment
shall not become effective except by a favorable
vote of two-thirds of the governing body.

The amended ordinance was not republished and resubmitted
to the Planning Board.

A determination as to the presence of "substantial".
alteration is a mixed question of law and fact, with the amendatory
words to be assessed within the context of the provision of which they '
are a part and the basic policy of the statute. Wollen v. Fort Lee,
27 N.J. 408, 420 (1958). Only where the amendment is "***of such
legally consequential materiality, in [its] contributive relation to the
substantive body of the ordinance, that [its] inclusion therein ought to
be regarded as a change which essentially alters the manifest objective
intent and materiality of the ordinance" is its publication as amended
required. Manning v. Bor. of Paramus, 37 N.J. Super. 574, 581 (App.
Div. 1955); Gilman v. Newark, 73 N.J. Super. 562, 570 (Law Div. 1962).
The Township Committee's action in amending the ordinance to effectively
double the acreage required for one family development was a substantial
alteration thereof. Accordingly, in the absence of the statutorily
required republication and rereading, this amendment is invalid and
of no effect. The Township Committee is therefor directed to determine
what provision it deems proper as an alternative to PRN development in
the PRN-8 zone and begin the adoption of that provision anew as an
ordinance. Statutory requirements for enactment of a zoning ordinance
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"A municipal corporation is a novacr^ent created by the
Legislature. It possesses enumerated pov;ers only and therefor it must
act within the bounds of its delegated authority." Apt. House Coun, v.
Mayor and Coun. , Ridgafield, 123 tf__._J. Sj.ioer̂  87"/ 9 3 (-Law D^v- 1973),
a f i ' d -" 12 8 N.J. Super. 19 2 ' (App. D i v. 1 d'Tt)'.

The pcv;er to zone is an exercise of police
power which the State has granted to all
municipalities. This power must be exercised in
a reasonable manner and not arbitrarily,
discriminatorily or capriciously; and it must be
exercised so as to secure the public health,
safety, morals and welfare of the public.

A municipality, in exercising the power delegated
to it must act within such delegated power and
cannot go beyond it. Midtown Properties, Inc. v.
Madison Tp., 68 N.J. Super.197, 207 (Law Div. 1961),
aff'd. 78 N.J. Super. 471 (App. Div. 1963).

"It is well established that municipalities in our State
have no powers other than those delegated to them by the Legislature
and by our State Constitution." Ringlieb v. Tp. of Parsippany-Troy Hills,
59 N.J. 34 3, 351 (1971); Toms River Pub". Co. v. Manasquan, 127 N.J. Super.
176, 179 (Ch. Div. 1974).

The most explicit statement of municipal subservience to
state authority was enunciated by Chief Justice Vanderbilt:

It is fundamental in our law that there is no
inherent right to self government beyond the
.control of the State, and that municipalities
are but creations of the. State, limited in their

. ' • • • • power and capable of exercising only those '
powers of government granted to them by the
Legislature. Wagner v. Newark, 24 N.J. 467, 474
(1957); Sussex Woodlands , Inc. v. Tp. of West
Milford, 109 N.J. Super. 432, 434-5 (Law Div.
1970). See West Point Island Civic Ass'n. v.
54 N.J. 339, 345 (1969).

A municipal corporation is "***an agency of the State,
established by legislative authority to regulate and administer the
local or internal affairs of the territory which is incorporated." Loch
Arbour v. Ocean Tp., 55 N.J. Super. 250, 256 (Law Div. 1959), aff'd.
31 N.J. 539 (1960). It is obvious that with ultimate sovereignty
resting with the people of the State, not a given municipality, those
local governments are mere administrative units of the State, possessing
only those powers delegated therefrom. In re Public Service Electric
and Gas Co., 35 N.J. 358, 370 (1961). See Gangemi v. Berry, supra.
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There exists no inherent power in a municipality to adopt zoning
or land use ordinances except by virtue of a statutory grant of
authority from the Legislature. Tax p ayers Assn. of ",\eytwouth Tp.
v. Key mouth To., 71 Nr. J. 249, 253"TI'9"7Gr7 Dre s zv*c"V.~ Ca rtvi ra, 69 N'.J.
237, 241 (1976); J.D. Const, v. 3d. of Adjust. Tp. Freehold, 119
N.J. Super. 140, 144 (Law Div. 1972).

The basic principles of law can be briefly restated
as follows. Sovereignty rests in the people. The people of the
State of New Jersey have delegated the law-making power to the
State Legislature. The Legislature has decided to delegate the
exercise of some governmental power to municipal governments. This
delegation includes the power to exercise the zoning power within the
area constituting the municipality.

Thus, municipal officials, when they exercise zoning
authority , do so as agents of the State government and do so on
behalf of all the people in the State. The authority of municipal
officials regarding zoning flows, not from the residents of the
municipality, but from the people of the State of New Jersey. When
any municipality zones, it does so, not on behalf of its residents
only , but on behalf of the local residents, the residents of Newark
and Mount Holly, the residents of Newton and Millville and the
residents of each and every community in the State. Zoning authority
flows from more than 7,000,000 people, not from 14,000 and it must
be used for the "general welfare" of 7,000,000, not 14,000.

Every local official must, by law, N. J.S .A. 41:1-1,
swear as follows:

I, , do solemnly swear (or affirm) that
. ,: . . . . •/# . 'I will support the Constitution of the United

'States and. "the Constitution of the State of" . *
New Jersey, and that I will bear true faith
and allegiance to the same and to the Governments
established in the United States and in this
State, under the authority of the people;
So help me God.

He or she must also swear to "***faithfully, impartially and justly
perform all the duties***" of the office to be occupied.

When the courts, the legislative or the executive require
that zoning be performed pursuant to the Constitution of the State of
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New Jersey, for the coneral welfare of all the people of New Jersey,
they are merely calling upon local officials to adhere to their
oaths - no more and no less.

3. ihonias Leahy, J.C.C

BTL/sph
Original to County Clerk
cc: Assignment Clerk





McCARTER & ENGLISH, ESQS .
550 Broad Street
Newark, New Jersey 0 7102
(201)622-4444
Attorneys for Defendants,

The Township of Bernards

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: SOMERSET COUNTY
DOCKET NO. L-6237-74 PW

THEODORE 2. LORENC, LOUIS
J. HERR, SAM WISHNIE, MARION
WISHNIE, executrix of the
Estate of Harry Wishnie,
deceased, ALICE J. HANSEN,
trustee, WILLIS F. SAGE,
WILLIAM W. LANIGAN, and
MERWIN SAGE,

Plaintiffs,

Civil Action

NOTICE OF MOTION TO AMEND
JUDGMENT OR IN THE ALTERNA-
TIVE FOR A NEW TRIAL . •

v.

THE TOWNSHIP OF BERNARDS,
in the County of Somerset,
a•municipal corporation of
the State of New Jersey,
and the PLANNING BOARD OF
THE TOWNSHIP OF BERNARDS,

Defendants.

TO: WILLIAM W. LANIGAN, ESQ.
Lanigan, O'Connell & Hirsch
150 Noffth Finley Avenue
Basking Ridge, New Jersey 0 7920



SIR:

PLEASE TAKE NOTICE that the undersigned shall move

before the Superior Court of New Jersey, Law Division, Somerset

County, Court House, North Bridge and East High Streets, Somer-

ville, New Jersey, on Friday, February 24, 19 78, at 9:00 in the

forenoon or as soon thereafter as counsel may be heard, for an

Order pursuant to R.4:49, amending the Order for Judgment dated

January 23, 19 78, and the letter opinion of this Court dated

January 23,- 1978, by deleting in its entirety Paragraph Number

Two on Page Seven of said letter opinion and substituting in its

place the following:
i

2. To permit development of Balanced
Residential Complexes, pursuant to
Ordinance No. 385 as amended by
Ordinance No. 425, in Planned Resi-
dential Neighborhood Zones at
densities of six dwelling units
per Gross Site Area Acre in the
PRN-6 zone and eight dwelling units • .
per Gross Site Area Acre in,the .

' P R N - 8 z o n e . ' T h e ' d e f i n i t i o n o f G r o s s • ••••••-•
Site Area shall be set forth in
Ordinance No. 347 as adopted Sep-
tember 3, 1974.

PLEASE TAKE FURTHER NOTICE that in the alternative

plaintiff shall move for an Order to reopen said judgment and

opinion, to take testimony and make such additional findings

of fact and conclusions of law as may be appropriate on the

ground that said Order for Judgment, and in particular,

Paragraph Two on Page Seven of said opinion, if read literally

-2-



and strictly followed, would result in a miscarriage of justice,

would be against the weight of the evidence, and would be

manifestly inequitable and otherwise contrary to law, pursuant

to R.4:49 and R.I:7-4.

PLEASE TAKE FURTHER NOTICE that we shall rely upon

the Brief submitted herewith.

McCARTER & ENGLISH, ESQS.
Attorneys for Defendants
The Township of Bernards

By: 1
ALFRED ,£. FERGUSON

A Member of the Firm

-3-



|i CERTIFICATE OF SERVICE

i i

ii
|l ALFRED L. FERGUSON, ESQ. an attorney-at-law of the
i!
! I

State of New Jersey, does hereby certify that:

1. I am a member of the firm of McCarter & English,

Esqs., attorneys for defendants, Township of Bernards-

2. On February 1, 19 78 I caused a copy of the within

Notice of Motion to be served upon William W. Lanigan, Esq., of
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THE COURT: All right. Gentlemen, I

will be happy to hear you.

MR. ENGLISH: Thank you, Your Honor. It

seems like an old home week reunion.

THE COURT: It does Indeed. I haven't

seen you two 1n ages.

MR. ENGLISH: If the Court please, this

Is a motion by the defendants to amend the judgment,

or amend the alternative for a new trial.

Avoiding formalities of procedures

proscribed by the rules, I think I can say that the

purpose and thrust of the motion 1s to try to

secure a clarification of the meaning of paragraph

number two on page 7 of the Court's opinion which

directs the Township to amend Its ordinance in

this respect. .

tt2, to permit development of planned

residential neighborhoods at densities

of six dwelling units per gross site

area acre 1n the P.R.N. 6 zone and

eight dwelling units per gross site

area acre in the P.R.N. 8 zone."

Now, 1f the Court please, the confusion

24 *n the minds of the defendant as to what that means

derives as follows: The Court 1n Its opinion has
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held that the Township ordinances generally, this

Includes, of course, ordinance 385 which 1s the

B.R.C. ordinance, that the town already has

fulfilled the Township's obligations under the

Mount Laurel and Madison Township cases for lower-

and moderate-income housing, or least-cost housing.

I will use those terms somewhat Interchangeably.

I think simply for the record it might

be stated that at the time of the trial, the B.R.C.

ordinance was number 385 which provided specifically

for publicly-subsidized housing to meet the

obligations under Mount Laurel.

After the trial had ended and before the

decision was rendered, the Supreme Court came down

in Qakwobd at Madison versus Madison Township,

which appeared to change the concept a little bit

from subsidized housing to least-cost housing;

But I think the purpose of those two approaches

was essentially the same, to meet the public need

for certain types of housing.

In any event, as we read the opinion,

the Court has upheld the ordinance generally and

specifically has held that the Township ordinances

have fulfilled its obligations under Mount Laurel

and Oakwood at Madison.
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Then on page 5 of the Court's opinion

1s what starts me off on the path to confusion.

Perhaps I should read the paragraph I am referring

to on page 6: "The minimum floor areas required

by the P.R.N. ordinance or number 347 combined

with the schedule of size and space regulations,

Hm1t the number of dwelling units to 1.86 per

acre In the P.R.N. 8 zone and to 1.39 units per

acre 1n the P.R.N. 6 zone.

"Mount Laurel and Oakwood at Madison

clearly, unequivocally prohibits such low-density

restrictions• Less than 7 dwelling units for

every 10 acres 1s not least-cost or low- and

moderate-Income housing, especially when applied

to multi-family housing such as apartments and

townhouses."

Now, I pass over, without particular

emphasis, what I think 1s an unintended mathematical

error on the Court which I tried to develop 1n

the brief. That 1f there are 1.86 dwelling units

—per acre, on 10 acres there would be 18 or so.

If there were 1.39 dwelling units per acre, on

10 acres there would be about 14, not the 7 dwelling

units per 10.

Be that as it may, the Mount Laurel and
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Madison Township requirements for least-cost do

not apply to the P.R.N. zone. It was recognized

by the Court, it is conceded in the plaintiff's

brief on this motion that the obligations under

Mount Laurel and Oakwood at Madison were sought

to be fulfilled by the B.R.C. ordinance or

number 385 and the Court has upheld that.

Mow, the P.R.N. ordinance number 347 was

not designed to meet the least-cost or low- and

moderate-income housing obligation, but was an

effort to zone a considerable part of the Township

consistently with the prior decision of this Court.

In a way, that would reflect the fact that

approximately half of the area of that zone is

a flood plain and unbuildable and also with the

recommendations of the Somerset County Master Plan

in mind.

Now, the paragraph on page 6 that I just

quoted appears to me to apply to the P.R.N.

ordinance, the concept of Mount Laurel and Oakwood

—which, I submit, are not applicable.

If, as this Court has held, the Township

has in some other part of this ordinance, some other

part of its Township other than the P.R.N. zone,

made adequate provision for its low- and moderate-
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Income, least-cost housing obligations, then

legally and under the cited cases, there 1s no

objection to large-lot zoning.

My authority for that statement 1s

footnote number 9 1n the Supreme Court's opinion

1n Oakwood at Madison versus Madison Township,

which appears on page 505 of 72 New Jersey Reports

The footnote says, "We have no Intent

to Irapune large-lot zoning per se 1f a developing

municipality adequately provides, by zoning, for

Tower-Income housing. It may zone otherwise for

large lots to the extent that the owners of

properties so zoned have no other legitimate

grievance therewith."

Now, the Court has held that Bernards

Township has adequately provided by zoning for

lower-Income housing-'. Therefore, I respectfully

submit that the requirements of Mount Laurel and

Oakwood at Madison cannot properly be used to

mandate an Increase 1n the density 1n. the P.R.N.

.zone.

So as against that background, there

seems to us, at least, to be a kind of Internal

Inconsistency 1n so much of the Court's opinion

has focused this on paragraph number 2, page 7,
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which in effect is part of the order of this Court.

To sum up, the Court has held that the

8.R.C. ordinance is valid and the provisions for

least-cost housing are sufficient. The Court has

further held that the Township zoning plan, which

on its face provides for P.R.N. in the flood plain

areas, is valid. But then it says that the Mount

Laurel and Madison Township opinions which are

applicable to the B.R.C., but not the P.R.N.,

somehow invalidates the P.R.N. zoning.

Now, as our motion points out, we may not

construe paragraph two correctly. It 1s interesting

to observe that when the Court's opinion was

initially considered by the officials of the

Township, some of them construed paragraph two,

as, to require six and eight dwelling units per

gross site area throughout the entire P.R.N. zone.

Others construed that to mean that the Court was

saying you should simply permit a balanced

residential complex of least-cost housing to be

21

zone.

Now, if the lattar interpretation, namely
23

-. that the ordinance, the zoning ordinance in the
4̂

Township in effect is to be amended so as to permit
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B.R.C. 1n any zone except the three-acre zone,

that 1s one situation to deal with.

If the Court's ruling 1s that six and

eight dwelling units per gross site area must

be permitted throughout the entire P.R.N. zone,

then I respectfully submit that serious questions

as to the validity of the Court's judgment come

Into question and they are set forth 1n our

brief.

Also, 1f Your Honor wants me to do so.

I will not repeat 1n detail the argument there,

but essentially the population which would result

1f six and eight ctoelUng units per acre were

required throughout the P.R.N. zone, were to come,

1t would completely change the whole zoning plan

require a volume of sewage which, under the evidence,

cannot possibly be handled by the Dead River,

by any circumstances. Moreover, it would mandate

a zoning plan which 1s totally Inconsistent with

21 ^the Somerset County Master Plan.

This would seem to be Illegal, because the

2- new municipal land use law says, 1n effect, that a

. zoning ordinance ought as far as possible to be
24

25 consistent with the Somerset County Master Plan.
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The evidence 1n this case from

Mr. Roach 1s to the effect that 1n substance the

P.R.N. zoning as 1t now stands 1s generally

consistent with the County Master Plan.

There 1s also evidence from one of the

plaintiffs' own witnesses 1n reports that the

soils 1n the P.R.N. zone do not lend themselves

to such an Intensive development.

There 1s, I believe, a principle of

statutory construction that 1f the statute Is

ambiguous, one Interpretation would make It

unconstitutional and another Interpretation would

have 1t end up being valid, why, the Interpretation

which sustains the validity of the legislation is

the one to be preferred.

By a rough sort of analogy, I would

suggest that if, as 1t appears to us, there Is

an ambiguity 1n paragraph two on page 7 of

this Court's decision* the decision or the

Interpretation of 1t that would mandate six and .

—eight dwelling urwfts per acre throughout the P.R.N.

zone would, I submit, be unreasonable and

Invalidate the ordinance.

The alternate interpretation of

extending permission to construct a 8.R.C. zone



is?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

In the P.R.M. 1s, therefore, the one to be

preferred.

I don*t know what Your Honor had 1n mind,

but our motion is essentially for clarification,

THE COURT: All right, thank you.

Mr. Lanigan?

MR, LANIGAN: If the Court please,

1f we were to acknowledge Mr. English's argument

that what he really wants is a clarification, I

suppose he is saying we don't understand English,

we don't understand what you said. We are poor

people that don't read well and because of our

Inadequacy we want you to clarify it. Except, that

1s not what they said.

The day after Your Honor's decision,

they got together in an illegal meeting, no notice,

in violation of the Sunshfne Law and promulgated •

a release to the press. This is government by

press release, castigation of the judiciary by

press release.

While the litigation has, I guess,

concluded, at least for the time being, there they

said, not that we don't understand, not that we

really don't read the Judge right, but the

Township officials who have studied the opinion
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believe that Judge Leahy has grossly misunderstood

the Intent and purpose of the P.R.N. ordinance.

You don't know what you are talking about,

1s what they are saying.

I respectfully suggest that add to that,

we are confident,.In their brief, that no Courts

would enforce such a result by bullying, 1f you

can say that, to the appellate division, that

Judge Leahy 1s wrong.

I happen to think that Judge Leahy was

right. He was clear, he knows what he said. He

did not take the time he did to flounder, to

write ambiguous opinions. He 1s not known for that

and I don't think you did 1t this time. Under

the guise of some more time, I guess another bite

at the apple* something other than appeal, they

come 1n and they say, we really want a clarification,

we really want to argue 1t, we want to talk about

density again, we want to talk about sewage, we

want to talk about things that we talk about every

time we write a brief and we want to do 1t again.

I suggest, Your Honor, the remedy 1s9

1f you don't like the decision, appeal it, but

don't come into this Court and tell the Court you

don't understand it when you have already told the



1

2

3

4

5

6

7

S

9

10

11

12

13

14

15

16

17

IS

19

20

21

22

23

24

25

12

Court 1n the press that he has misunderstood it, he

1s wrong.

Are they wrong or are you wrong?

I respectfully suggest that we have a

remedy and 1t 1s not before this Court.

It Is clear to the plaintiffs that the

Court could not have, made 1t more clear. That 1s

the problem, they now understand and realize the

Impact of what the decision will mean.

You would think in light of what the

Court has done for them 1n upholding a certain

portion of their ordinance, in giving them some

blessing, so to speak, on certain portions of their

ordinance plan, that they would have said, well,

we have practically everything we want. We have

been upheld, we must be doing something right.

The Judge really finds fault with density, which

is unrealistic, which cannot be supported by any

testimony, which was not supported by any

testimony. What we really should do Is say, thank

goodness that 1s the result and go on their merry

way.

No, they are not satisfied. Their press

release 1s that the Judge has upheld the ordinance,

the Judge has done this, we are right, committaeman
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Allen did this, but the Judge really misunderstood

the P.R..N. zone.

You couldn't write that decision the

way you did with respect to the manner in which

certain portions of the ordinance Have been upheld

and misunderstand the ordinance. To suggest that

the B.R.C. concept must be Injected Into the

P.R.N. zone 1s ludicrous, I never heard of such a

thing. It Isn't even supported by the evidence,

much less by the logic that we are listening to

now.

The plain and simple fact 1s that the

densities 1n the P.R.N., In the area that they

selected for mul ti-fam1ly use, the area that on

the face of 1t looks like multi-family use can

exist, 1s not really multi-family use* the

densities are"unrealistic. The densities are

supportable and this Court has mandated them

and that would seem to be the end of it.

Now, plaintiffs did not get everything

they wanted. Plaintiffs, 1n fact, did not get

any commercial zone, they did not get the

elimination or the revamping of the least-cost

housing concept, the number of units of least-cost

housing. There were many areas In which the
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plaintiffs were not successful.

But they were successful in one, in having

a reasonable and realistic density, a density, I

respectfully suggest, that can be supported on

appeal.

On that basis, I am asking that this

Court deny the motion and leave the defendants to

whatever remedies they choose, whatever remedies

they have under the rules.

Thank you,

THE COURT: Thank you.

All right, let me take ten minutes. I want

to give you my ruling in relatively careful tones,

but I don't want to delay things any further. So

I want to try and do ft within the next half hour. ~

(Whereupon, a short recess takes place.)

THE COURT:' The alternative phrasing of

the motion leaves me somewhat confused at this

point. If I Intend to deny the motion to clarify

my opinion as the plaintiff would want me to phrase

ft, do you wish to be heard on the issue of a new

trial or will you pursue that on another date,

or does the decision on the motion to clarify

decide the request for a new trial?

MR. ENGLISH: I think your decision on the



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15

motion to clarify 1t would accomplish everything

that we hope to by the motion. We are trying to

bring ourselves within the rule. It was not

inconceivable that one of the possibilities

the Court might want to follow would be to reopen

it, but we don't have any new evidence to present.

THE COURT: Well, I feel satisfied that I

have enough information 1n this record upon which

to decide this motion, no particular order or

importance of order.

Let me state first, it was deliberate on

my part to consider the B.R.C. and P.R.N. zones

together and together with the treatment of the

Community Center of Basking Ridge and the treatment

of the large lot, three-acre zoning, 1n the

western portion of the Township.

It was the combination of the varied

treatments of different areas within the community

that satisfied the Court that the Township zone

plan in its entirety, with all of its facets and

features, basically and generally satisfied mandates

of Mount Laurel and Oakwood at Madison.

The most compelling concept behind that

decision was the mandate of the Mount Laurel for a

"appropriate variety in choice of housing."
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1 I found that a community that provides

2 within Its zone plan for three-acre lots, 40,000

3 square foot lots, 20,000 square foot lots, downtown

4 residential around Basking Ridge, scattered 3.R.C.

5 developments and planned residential neighborhoods

6 of two densities, as an entirety, had satisfied

7 that requirement for an appropriate variety and

8 choice. There was, in effect, something for

9 anyone and everyone.

IQ I» therefore, meant on page 7 when I

-- said in the P.R.N. 6 and P.R.N. 8 zones, "in"

12 *n the sense of throughout* not "in11 in the sense

!3 of within, to some extent.

14 • I do not find and am not persuaded that

15 such densities on the gross acreage of those

16 zones would be unreasonable.

17 to give some concrete example to what I

1Q am talking about, I would call the attention of

19 the parties and their counsel to what might be

20 considered by some to be an example of a community,

21 I speak of the Borough of Bound Brook, which, within

a few years will have enjoyed 300 years of history.

23 It is composed of 808 acres. It has approximately

3,500 dwelling units. That works out to
24

25 approximately 4.3 dwelling units per acre.
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1 If you consider the community as an

2 entirety, the community has a large cemetary,

3 it has a 90 or more acre flood plain between the

4 railroad and the river on which nothing exists

other than shrub growth, brush, things of that

nature. It has some very expensive, large lot

| development and 1t has some rather dense residential

8 development in parts.

I do not consider that such a community

10 1s unrealistically jammed or overly dense within

11 the meaning of Mount Laurel. I doubt that the

12 author of Mount Laurel thought so, he being a

13 resident of the community of Bound Brook, as 1s

14 this Court. Which tends to give some Indication

15 that it 1s not too unpleasant a place 1n which to

16 live.

17 As to whether or not such zoning would

18 be misleading to potential developers or purchasers

19 of land because there is no possibility that such

20 development would ever be possible 1n light of the

21 need to protect the river and the water quality,

22 f am satisfied that the Department of Environmental

23 Protection and the Environmental Protection Agency

24 can and will appropriately and adequately protect

25 the water quality of the river and that zoning is
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not needed for that purpose.

Again, parenthetically, it occurs to this

Court that It will probably require a very

expensive and very elaborate system of waste

water and storm water disposal to satisfy those

agencies* A system of such expense that probably

only very dense development will permit construction

of such a system at a cost that can be appropriately

spread at a reasonable level per dwelling unit.

I am satisfied by the plaintiffs that

there 1s need to protect the river ind Its water

quality and, certainly, that houses would cost

far beyond the means of all but a very few, if

added to their other costs would be the cost of

sharing the construction and operation expense of

such an elaborate disposal system.

However, for the .purposes of this case *

I am satisfied that the D.E.P. and E.P.A. can and

will protect the river and that the zoning need

not be designed to do so.

Since the river and the ecology will be

otherwise protected, the principal Impact of

the Court's decision will most likely be on the

social mix of the community. The social

homogeneity is no longer, if 1t ever was, a valid
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purpose of zoning, so we need not concern

ourselves with that*

I am not persuaded that there 1s any

Inconsistency between the zoning ordered by this

Court and that type and the development anticipated

by the County master plan of land use.

I recall the County planning director

acknowledging during his testimony that he did

not believe, when he reviewed the P.R.N. ordinance,

that 1t called for zoning at a 1-1/2 or 2 units

per acre basis* I am not as certain of my

recollection, but I believe that either the

Planning Board's master plan of land use or his

own thoughts were that 5 to 7 units certainly fs

reasonable In a village or neighborhood development
>

within-this County. .

Finally, on page 6-where I said less than

7 units per acre, per 10 acres, I thank Counsel .

for calling that to my attention. I had mis-

calculated, because I thought that the 1.39 units

per acre applied to usable acres when I did that

calculation.

A review of Mr. Engpl's exhibit Indicates

that 1.39 units psr acre referred to total acreage

within the P.R.N. 5 zone. Therefore, that should
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read "Less than 14 units per 10 acres 1s not

least-cost or "low- and moderate-Income housing,"

etc.

I believe that answers all of the

points raised 1n the oral argument and 1n the

brief.

I would appreciate 1t ff counsel for the

defense would submit an order denying the motion.

Any clarification can be obtained by a

transcript of my oral remarks.

MR. ENGLISH: If the Court please, for

the defense or the plaintiffs?

THE COURT: For the plaintiffs.

MR, LANIGAN: If the Court please, I

would like to submit an order at this time for your

consideration denying the motions.

THE COURT: Is there any objection to

the form of the order as reflecting my decision?

MR. ENGLISH: My only comment, Your

Honor, 1s that 1n some fashion, I think you

Indicated a moment ago, I think the oral remarks

which Your Honor just made somehow ought to be

Incorporated or by reference, or otherwise, Into

the record?

THE COURT: Under the unlikely assumption
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that this decision should be reviewed, I am sure

a transcript will serve that purpose.

MR. ENGLISH: All right.

THE COURT: So that 1f that be the only

objection, I find the order to reflect my

decision and I will sign the same.

MR, LANIGAM: Thank you, Your Honor.

THE COURT: All right.

(Whereupon* the matter 1s concluded.)
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OROINANCE NO. 453

AN OROINANCE AMENDING THE
TOWNSHIP LAND USE ORDINANCE TO
COMFORM TO THE OPINION OF THE
COURT IN LORENC ET AL5. V. TOWNSHIP
OF BERNARDS ET ALS.

Be it Ordained by the Township Commit-
tee of the Township of Bernards that
Chapter 11 of the Revised General Or-
dinances of the Township of Bernards
(1968) be amended and supplemented as
follows:

1. Section n-5.4i.2(a) snail be amended
to read:

(a) In the PRN-6 and the PRN-8 districts
either the provisions of the FI-2A or R-40
districts, respectively, with or without the
provisions of open space clusters, may be
followed, or an owner-applicant may
develop a Planned Residential Neigh-
borhood to serve the foregoing purposes,
subject to the following provisions:

(1) The aggregate gross floor area per-
mitted on the total tract, (i.e. the Gross Site
Area of the tract not including pre-existing
streets, times the Floor Area Ratio) may be
concentrated on portions of the tract so as
to provide permanent unoccupied open
space on the remainder of the tract. Gross
Floor Area as used herein shall be the plan
projection of all various roofed areas on a
lot, whether fixed or temporary, multiplied
by the number of actual stories under each
roof section (plus the area of at) required
parking spaces not under roof.) Basements
are included only in non-residential build-
ings or when used for parking. The rtoor
Area Ratio for each Zone District is set torth
in the Schedule of Size and Space Regula-
tions.

(2) Such floor area shall be used in a
variety of types of dwelling units, including'
free-standing single-family houses, twin
houses (side by side two-family), town
houses and other multiple types.

2. Section 11-5.41.2(d) (6) shall be
amended to read: .

(6)'The* Planned Residential Neigh-
borhood shall be landscaped so as to
create an aesthetically attractive environ-
ment. Such landscaping may include trees,
shrubs or fencing or a combination thereof
and replacement of same snail be guaran-
teed by the owner-applicant for two years
by a cash deposit in the maount of 10% of
the replacement value and a bond for the-
remainder.

3. Section ii-5.4n.5(d) shall be amended
to read:

(d) The Balanced Residential Complex
shall be landscaped so as to create an
aesthetically attractive environment. Such
landscaping may include trees, shrubs or
fencing or a combination thereof and
replacement of same shall be guaranteed
by the owner-applicant for two years by a
cash deposit in the amount of 10% o* the

replacement value and a bond for the
remainder.

4. Section H-S.4l.2(d) (15) shall be
amended to read:

(15) Air conditioning equipment shaH be
screened.

5. Section 1 i-5.4n.5(k) shall be amended
to read:

(k) Air conditioning equipment shall be
screened.

6. Section 1 i-5.4l.4(a) shall be amended
to read:

(a) The developer shall establish an or-
ganization for the ownership and
maintenance of any residual open space for
the benefit of residents of the development.
Such organization shall not be dissolved,
and shall not dispose of any open space, by
sale or otherwise, except to an organization
which is conceived and established to own
and maintain the open space for the benefit
of the residents of such development, and
which thereafter shall not be dissolved or
dispose of any of its open space except by
dedicating the same to the municipality
wherein the land is located. The developer
shall be responsible tor the maintenance of
any such open space until such time as an
organization established for its ownership
and maintenance shall be formed and
functioning and shall be required to furnish
a performance guarantee for the estimated
costs of maintenance for a period of two
years after the acceptance of all public
streets in the development. The tern main-
tenance as used herein snail include but
not be limited to the mowing, fertilizing and
reseeding of grassed areas, the care of
trees and shrubs, the removal of leaves and
litter, and the repair of walkways or struc-
tures shown on the site plan. The estimated
costs shaH be based on Dodge's Construc-
tion Estimate Guide, most recent edition,
and the guarantee shall consist of a cash
deposit of 10% of the estimated costs and a
bond for the remainder. The guarantee,
shall not exceed 15% of the cost of the
applicable improvements.

Be It Further Ordained that all other por-
tions of Chapter XI snail remain in full force
and erfect.

And Be It Further Ordained that this or-
dinance shall take erfect upon passage and
publication according to law. -

Passed on first reading 3-7-78
PUBUC NOTICE

. Notice is hereby given that the above or-
dinance was duly read and passed on finaj
reading and adopted at a meeting of the
Township Committee of the Township of
Bernards in the County of Somerset, held
on the 21st day of March, one thousand
nine hundred and seventy-eight.

Bernards Township Committee
Joanne Howell. Mayor

Attest
James T. Hart
Township Clerk

3/30M



NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE COMMITTEE ON OPINIONS

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION

A-2718-77

THEODORE Z. LORENC; LOUIS J. HERR:
SAM WISHNIE; MARION WISHNIE, execu-
trix of the estate of Harry Wishnie,
deceased; ALICE J. HANSEN, trustee;
WILLIS F. SAGE; WILLIAM W. LANIGAN,
and MERWIN SAGE,.

Plaintiffs-Respondents/
Cross-Appellants,

v.

THE TOWNSHIP OF BERNARDS, IN THE
COUNTY OF SOMERSET, a municipal co-
poration of the State of New Jersey,
and THE PLANNING BOARD OF THE
TOWNSHIP OF BERNARDS,

Defendants-Appellants/
' r ,. Cross-Respondents.

Argued: .Oct. 24, 1973 - Decided: [j£C 1 *• ̂ /S

Before Judges Lynch, Grane and Horn.

On appeal from Superior Court, Law Division,
Somerset County,

Mr. Nicholas Conover English argued the
cause for appellants/cross-respondents
(Mr. Richard J. McManus and Messrs. Me
Carter & English, attorneys; Mr. Richard
J. McManus, on the brief).

Mr. William W. Lanigan argued the cause
for respondents/cross-appellants (Messrs.
Lanigan, O'Connell and Hirsh, attorneys;
Mr. Daniel F. O'Connell, on the reply brief).*



PER CURLAM

This is a Mount Laurel- type zoning case.^- At the

conclusion of the t r i a l r e s u l t i n g from p la in t i f f s ' - l andowner s '

i n - l i e u act ion challenging two ordinances of defendant Township

of Bernards (township), #347 and #358, the judge upheld the

v a l i d i t y of the township's general zoning scheme but spec i f i -

ca l l y d i rec ted tha t said zoning ordinances be amended within

60 days (1) to permit dens i t i e s of s ix and eight dwelling units,

per gross s i t e - a c r e ^ in the Planned Res ident ia l Neighborhood

(PRN) ""zones arud_(2) to el iminate the requirement of public

sewering for mult i -family housing p ro j ec t s . Defendant township

and i t s planning board duly appealed from the judgment embody-

ing these rulings. Plaintiffs cross-appealed to "preserve the

right to argue" that the judge erred because he:

, , .-1. Failed to set aside the underlying 2-acre zoning in the
£3E2\-6 zone.

2. Failed to order a zoning of 20,000 square feet in the
PPwN-8 zone as underlying zoning rather than remand such
natter to .the T corn ship Committee.

3. Failed to grant plaintiffs the relief they requested .
of directing the issuance of building permits to plain-

".tiffs upon application and provided the'same is in coropli-" " •• • ••

ance with State and Federal regulations.

Before we heard oral argument defendants withdrew

as a ground of appeal the second issue mentioned above,

relating to the elimination of public sewering, because

after the notice of appeal was filed the township adopted

an ordinance which appears to satisfy the terms of the trial

court's directive as to same. On the principal appeal,'

1 So. Bur l . Cry. : : .A.A.C.? . v/ Tp. of Mt. L a u r e l , 67 N. J . 151 (1975), app. d i sn
C~L c•::.'" • '".:•:*.. -'-': V. ". ?0^ (1975) . The p a r t i c ? p.ave s t i p u l a t e d 'cr.~.z "arnrird:
Tov-s'.i-.. -.:*: a. " c i v i l e r i n g mun ic ipa l : ty". wi t t i in the. scone cf Me. Laur^] .



validity of the
therefore, there remains before us the single issue - the/court's

mandate that the ordinances be amended to permit six and eight

dwelling units per gross site-acre in the PRN zones.

We have no difficulty in agreeing with Judge Leahy's

findings- that the minimum floor area required by Ordinance #347

combined with the schedule of size and space regulations limits

the number of dwelling units to 1.39 per acre in the PRN-6 zone

and 1.86 per acre in- the PRN-8 zone, and that these density

restrictions are too low under the Mount Laurel and Oakwood at
3

Madison pronouncements.

We are unable to conclude, however, that the record

sufficiently supports, the judge's mandate that the township should

permit densities of six and eight dwelling units per gross si te-

acrarjin the PRN zones or that the court at this stage should usurp

the normal powers of the township's governing body to enact zoning

regulations. . Pascsck Ass'n Ltd. v. Mayor & Counc: Washington Tp, ,

74 N.J. 470,.485 (1977), held:

• • • . • ' • • • • **.* [ I ] t i s no t f o r the^. c o u r t s t a s u b s t i t u t e ' t h e i r . • . .. ..
conception of what the public welfare requires by way of zoning
for the views of those in whom the Legislature and the local
electorate have vested that responsibility. The judicial role

•j.s circumscribed by the limitations stated by this court in
'such decisions as Bow & Arrow Manor [v. Town of West Orange,
63 K. J. 335, 343 (1973)] and Kozesnik [v. Montgomery Twp., 24
N. J. 154, 167 (1957)] *** . ' In short, i t is limited to the
assessment of a claim that the restrictions of the ordinance
are patently arbitrary or unreasonable or violative of the
statute, not that they do not match the plaintiff 's or the
court's conception of the requirements of the general welfare,
whether within the town or the region.

a^yQ^ at Madison, Inc. v. Tp. of Madison, 72 K.J. 481 (1977) .

we desire to rr.ake i t eminently clear that in so stating we do not hold th
i t r.ip.y nor ulti~..-.C-ly be do Lorn-in rd chat six and tight dwelling uviir.s per

arc- reasonable and appropriate.



But we perceive that judicial respect for the governing body's

discretion does not mean that governing bodies may unduly

obstruct, impede or delay the required action.

Where there has been undue "foot-dragging" on the

part of municipal official's, a court may take such action as

will preclude its continuance. In the present case the judge

did not posit his determination upon a finding of procrastina-

tion on the part of defendants' officials., although there is

evidence in the record of utterances of defiance of the,courts

by some of defendant township's officials which would indicate

a tendency to unnecessarily delay the adoption of appropriate

dens-i ty regu 1 a t ions .

This natter- should now be concluded expeditiously.

Accordingly, we vacate that part of the judgment from which

apped-lants appeal. We remand the case to the trial court for

the purpose of directing defendant township to review the ?RK

zones to appropriately increase the number of dwelling units

per site-acre and to enter a final judgment, a C0D3/ of

vhich to'be • supplied to'Us" on ot before March 15",' 1979 . If '' •'

defendant municipality fails to follow said directive to be

ir.ade by the trial court, the latter may then invoke the alterna-

tive suggested in Oakwood at Madison, supra at 553-554 - the

appointment of an impartial zoning and planning expert or experts,

who shall be directed "to file a report or to testify, as the

court may deem appropriate, as to a recommendation for the

achievement by defendant [s ] of compliance with [the court's]

cpir.icr. or with any further direct ions by the court pursuant

-hereto." ;•;& retain jurisdiction for the purpose of aiding the-.

• 4 • •



court and the parties to reach a final determination.

We will hold determination of plaintiffs' cross-

appeal in abeyance until the- final disposition of defendants'

appeal. We conceive that if defendants shall fail to observe

the spirit and intention of Mount Laurel and Oakwood at Madison

the effective action of this court will remove all improper

barriers to a final disposition.

ATR-US'COPY . . .

v 0





AMENDED ORDER ON
MOTIONS/PETITIONS

THEODORE Z . LORENC

v .

TOWNSHIP OF BERNARDS, ets al

SUPERIOR COURT OF *NSW JERSEY
APPELLATE DIVISION
DOCKET NO. A-2718-77
MOTION NO. M-2428-77 fa)
BEFORE PART A

ORIGINAL FILED
APR SO 1978

Clerk

JUDGES LYNCH
KOLE
PETRELLA

MOVING PAPERS FILED
ANSWERING PAPERS FILED_
DATE SUBMITTED TO COURT
DATE ARGUED \
DATE DECIDED

MARCH _? 9 "IS
APRIL 6. 1Q7S
APRIL 5, 1978

AMENDED: APRIL 18. 1978

ORDER

THIS MATTER HAVING BEEN DULY PRESENTED TO THE COURT, IT IS

HEREBY ORDERED AS FOLLOWS:

_GRANTED DENIED OTHER
M0TI0N/2S2222&HX&&K TO STAY
PORTIONS OF JUDGMENT OF JANUARY
23, 1978 PENDING APPEAL.

X

SUPPLEMENTAL: SEE ATTACHED SUPPLEMENTAL.

t Hmtey certify that the foregoing
i§ § true copy of the originai oa
irt my office. FOR THE COURT:

JOHN F. LYNCH P.J.A.D.

WITNESS, THE HONORABLE JOHN F.. LYNCH , PRESIDING
JUDGE OF PART-A , SUPERIOR COURT OF NEW JERSEY, APPELLATE DIVISION,
THIS 18th DAY OF APRIL 1978 .

CLERIC OF THE APPELLATE DIVISION



THEODORE Z. LORENC ' AMENDED ORDER - SUPPLEMENTAL

v. V MOTION NO. M-2428-77

TOWNSHIP OF BERNARDS,* et al.

The court has reconsidered its order of April 6, 1978

granting a stay in this matter. Said order is hereby

confirmed granting the stay from so much of the judgment

of the court entered January 23, 1978 as required the de-

fendants to do the following:

The Township is granted 60 days from the date
hereof to amend Ordinances #347 and 385 as fol-
lows:

1. To permit utilization of either public
or private sewage treatment and disposal in
a manner compatible with applicable State
and Federal regulations and requirements.

.... . .2. To permit development.of Planned Resi- . .... ..
dent'ial Neighborhoods at densities of six
dwelling units per Gross Site Area Acre in
the PRN-6 zone and eight dwelling units
per Gross Site Area Acre in the PRN-8 zone.
The definition of Gross Site Area shall be
as set forth in Ordinance #347 as adopted
September 3, 1974.





ORDINANCE NO. 4 M
AN OSOINANC£ ELIMINATING THE
REQUIREMENT FOR CONNgCTtON TO
PUBLIC SEWER AND WATER SUPPLY IN
BALANCED RESIDENTIAL COMPLEXES
ANO PLANNED RESIDENTIAL NEIGH-
BORHOODS

Be It Ordained by tti« Township Commit-
tee of the Township of Bernards thai
Chapter XI of the Revised General Or-
dinances of the Township of Bernards be
amended as follows:

1. Section 11-5.41 2(d) shaH be amended
to delete me foHowing sentence:

(7) Connections shall be made to puttie
sewer and water supply."

2. Section 11-S.4n. 2 shall be amended to
delete the following sentence:

"(c) Each Balanced Residential
Complex shaH be served by public sewer
and public water facilities."

3e it Further Ordained that this or-
dinance shall take effect upon passage and
publication.

Passed on first reading 10-3-78.
PUBLIC NOTICE

Notice is hereby given that the above or-
dinance was duty read and passed on final
reading and adopted at a meeting of me
Township Committee of the Township of
Bernards in the County of Somerset, neid
on the 17 day of Oct. one thousand nine
hundred and 78.

Bernards Township Committee
Joarinc L. Howeil'

Mayor
Attest
James T. Hart.
Township Clerk

10/2«tt





Exhibit CC

Motion for Leave to Appeal and
Petition for Certification

To Be Supplied





SUPERIOR CQUR'. " NEW JERSEY
LAV-? DIVT3ICH, . .P.SET COUNTY
DOCKET NO. L S2J7-74-P.W.

THEOOOFJ2 2, LOIU2NC, et ais.,

Plaintiffs,

vs.
"I
!| THE TOWNSHIP OF 3ERIJARDS,

et al.

Da£endant3.

Civil Action

ORDEH PURSUIT TO REMAHD
OF APPELLATE DIVISION

The Court having reviewed the decision of the Appellate

Division in this matter, dat«d December 11, 1973, and having had

opportunity to confer with counsel for plaintiffs and defendant

township and defendant planning board, the defendant township

is hereby directed to raview the PRN zones to appropriately

increase the nvjnbnr of dwelling unit3 per site acre. Such increase

in the nurrber of permissible units is to bo reflected in the

municipal zoning ordinance prior to a hearing which is hereby

scheduled before this court for March 12, 1979.

Datedi January 4, 1979,

B. THOMAS LSAHY, J.S.C./

on

hereof f.u

r
,ie

B,THOMAS' LZ '-//





Exhibit EE

Order Denying Motion for Leave to Appeal

To Be Supplied


