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MASON, GRIFFIN & PIERSON

{ 201 NASSAU STREET

PRINCETON. N. J. 08540
{809 921-8%43
ATTORNEYS FOR Plaintiff

SUPERICR COURT OF NEW JERSEY
LAW DIVISION-SOMERSET COUNTY
DOCKET NO. L-25645-75 P. W.

THE ALLAN-DEANE CORPORATION,
a Delaware corporation, gqualified
to do business in the State of
New Jersey,
Civil Action
Plaintiff,

vs. SECOND AMENDED COMPLAINT

COUNTY OF SOMERSET, a municipal WRIT
corporation of the State of New '

" Jersey,‘I'HE TOWNSHIP COMMITTEE

OF THE TOWNSHIP OF BERNARDS, and
THE PLANNING BOARD OF THE TOWN-
_SHIP OF BERNARDS, and THE SOMER-

)
)
)
)
)
)
)
)
)
. THE TOWNSHIP OF BERNARDS, IN THE ) "IN LIEZEU OF PREROGATIVE
)
)
)
)
)
)
SET COUNTY PLANNING BOARD, )
C )
)

Defendants.

Piaintiff, THE ALLAN-DEANE CORPORATION, a Delaware
corporation, qualified to do business$ in the State of New
Jérsey, and having an office and placé of business in the
State of New Jersey located at Far Hills Country Mall, Bor-
ough of Far Hills, New Jersey, by way of Complaint against

the Defendants, says:
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FIRST COUNT | _ -
BERNARDS TOWNSHIP ) |

1. Defendant, THE TOWNSHIP OF EERNARDS, IN THE
COUNTY OF SOMERSET (hereinafter referred to as “BERNARDS'
TOWNSHIP") is a sprawliné rural-suburban communit? in the
fiorth—-central portion of Somerset County, with a land area

“of 24.95 sqguare miles, an amount equél to 8.2 pef cent of
Somerseé County's land area of 305.6 sguare miles. At the
time of the 1970 Census, BERNARDS TQWNSHIP contained a house-
hold population of 11,531 persons, or approximately 5.9 per
cent of Somerset Codnty's household population. Residential"”
density in BERNARDS TOWNSHIP amounted to 462 persons per
square mile as of the 1970 Census, a deﬁsity substantially
below the comparable figures of 635 persons per' square mile .
in Somerset County gnd 938 persons per square mile in New
Jersey. - ‘

2. Somerset County, in which BERNARDS TOWNSEIP
is located, is the seeoﬁé wealtﬁiest Eounty in New Jersey,
with a 1970 Census median family income of $13,433, a level
exceeded oﬁly by Bergen County with a median family income
of §13,597. Morris County, on the northern boundary of
Somerset County, ranks third in wealth in Néw Jersey with a

~median family income of $13,421, and was the only other
county with a 1970 éénsus median family income over $13,000.

3. BERNARDS TOWNSHIP stands out, even within

(2)
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this structure of affluenée, as one of the wealthies
municipalities in New Jersey. As ¢of the 1970 Census (1289
income), BERNARDS TOWNSHIP was reported to‘have a median
family income of $17,852,. and an average (mean) f;mily
income of $19,243--income levels of 33 per cent above. the
County and 57 per cent above the New Jersey median. Of
New Jersey's 567 municipalities, BERNARDS TOWNSHIP ranks
35th in family income, a rankiﬁg that places it in tne 94tn.
percentile in the State. The 531 municipalities in New
‘Jersey with income levels below that of BERMNARDS TOWNSHIP
contained 95.69 per cent of New Jersey's population.

4. BERNARDS TOWNSHIP is a municipality of size-
able land area outside the central cities and older, built-
up suburbs of our Nocrth and South Jersey metropolitan areas.
-It is in the process, due to its own land use decisions
and its location with respect to major new interstate high—‘
ways} of shedding its~ru§al;characteristicégand-woqld, but .
for its exclusionary land use practices, experience a great
popuiation increase. |

| 5. BERNARﬁS TOWNSHIP is a "developing municipal-

ity" as defined by the New Jersey Supreme Court in Southern

Burlington County N.A.A.C.P. v. Township of Mount Laurel,

67 N.J. 151 (1975).
6. Oﬁly 10 developing municipalities in New

Jersey had 1970 Census median family income levels above .

(3)
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that of BERNARDS TOWNSHIP.

7. The social characteristics of BERNARDS
TOWNSHIP furnish further indication of its exclusionary
status. Racially, BERNARDS TOWNSHIP is, according to
the 1570 ansus, 98.14 per cent white, a.pércentage well
above the parallel statistics of 95.85 per cent white in
Sémersét County and 88.76 per sent white in New Jersey as
a whole. Educationally, . the median years of school completed
by BERNARDS TOWNSHIP residents (exciuding inmate population
at Lyons Hospital) of 13.5 years is significantly above.
Somerset County's median of 12.4 yea£5»and New Jersey's
median of 12.1 years. The median age of the TOWNSHIP'S

-

residents is 34.0 years compared with 29.4 years in

‘Somerset County and 30.1 years in New Jersey, reflecting the

necessity of an established income to be able to afford the

purchase of housing in BERNARDS TOWNSHIP.

8.: Residé;tiél.hoﬁsiﬁg'stéﬁisgicé frbﬁ éhe.l§§d
cénsus also reflect the ﬁqnicipalitY’s"afiluénce. Accord-
ing to the U. S. Census of Housing, 97.2 per cent of the
BERNARDS TOWNSHIP'S housing units were one-family structures
as compared with a State percentage of 57.9 per cent and a
Somerset County percentage of 73.6 per_cent. Of the occupied
housing units in BERNARDS TOWNSHIP, 90.1 per cent were

owner-occupied units as compared with a State percentage of

- 60.9 per cent and a Somerset County percentage of 73.1 per

cent. = The median number of rooms per nousing unit was 7.2

(4)
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rooms 1in 3ERNARDS TOWNSEIP wnile the New Jersey median was
5.2 rooms and the Somerset County median was 5.9 rooms. |
9. The 1970 Census of Housiné reportaad thatAthe
median value of owner-occupied housing units in New Jersey
was $23,400. The comparable figure for Somerset County was
$29,700, a value 26.9 per cent above the New Jersey median.

The median housing value reported for BERNARDS TOWNSHIP in

1970 was $40,000, a level 70.9 per cent above the New Jersey

median and 34.6 per cent above the Somerset County value.
The median housing values for units for sale in BERNARDS
TOWNSHIP as of the 1970 Census were beyond the Census ﬁagers
scale and were simply reported to be $50,000-plus. Since |
the 1970 Census, housing values have increased markedly
throughout New Jersey, épd one'survey reportéé a 1971
sample median value of existing and new homes of $62,500 for
Somerset éounty.;-Were this value relationship aéplied to
'BE:'RNARDSA T_OWNSHIP, a 1971 median value of .584,1;25: w}auld be )
derived (Bernardé = 1.346.3 Somerset éounty); Even by
conservative standards'(assessed valuation) the average
housing value in BERNARDS TOWNSHIP had increased to $60,355
by 1974, a figure similar to the average value of $60,854
reported by the Township Committee for all housing units as
of August, 1975. New construction_in the TOWNSHIP is
cgnsideraﬁiy more- expensive, ranging from $80,000 uéﬁards.

10. Although‘BERNARDS TOWNSHIP'S residents rank

(3)
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among tne most affluent in New Jersey, thelr property tax
purden ranked the TOWNSHIP 226th (60 percentile) in the
State in 1973. 3y 1975, BERNARD TOWNSHIP'S rank relative to
property tax rate was 354th from the highest (below the 40th
percentile). Similarly, the per capita real estate tax in
BERNARDS was $118 in 1960 and $324 in 1970--amounts equal to
96.7 per cent and 126.1 per cent of the respective Nasw
Jersey averages. Thus, while income in BERNARDS TOWNSHIP -
was 57 per cent above the New Jersey median in-1970, the
feal estate burden was only 26.1 per cent above the State's
average cost. Relative to income, BERNARDS TOWNSHEIP resi-

dents have been paying a substantially lower per cent in

property taxes than their New Jersey counterparts.

11. Since 1970, BERNARDS TOWNSEIP residents have

enjoyed a particularly favorable tax climate, with the ecgual-

" ized tax rate decreasing--from $3.93 per $100 in 1971 to

- $3.72 per $100 in 1972 to $3,53 per $100 in 1973 to $3.27 per

$100 in 1974 and §$2.86 per $100 in 1975. Thus, while local

"equalized tax rates in New Jersey have generally increased,

BERNARDS TOWNSHIP'S equalized tax rates have decreased.

12. The principal reason for the recent decrease
of the tax rate in BERNARDS TOWNSHIP ig the presence of the
American Telephone and Telegraph Cgméahy (hereinafter re-
fgrréd to as "A,Tx&T.") WOrlinde Headguarters in tﬁe

Basking Ridge section of the TOWNSHIP. This A.T.&T. facil-

(6)
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ity will oe valued at Slod tQ $110 million {1375 dollars)
when completed. At current assessment rates, this A.T.&T.
ratable could yield revenues of §3.5 miliisn when completed,
an amount egual to 47.3 per cent of the TOWNSHIP'S total tax
levy of $7.4 million during 1975.

- 13. The new A.T.&T. facility; although only :
partially completed, was assessed at $34.5 million during |
1975 and yielded revenues of $i.3 million last year.
Approximately $1.8 million in revenues from A.T.& T. are
anticipated by the TOWNSHIP during 1976, and revenues of

$§3.5 million between 1978 and 1980 from A.T. &T. would not
appear unreasonable.

" 14. During 1975 and 1976, the revenues derived
from A.T.&T. have enabled BERNARDS TOWNSHIP to lower its
equalized tax rate significantlybwhilg other municipalities
throughout New Jersey are raising general levies by 10 to 20
per-ceﬁt in order to‘p@tgin'min}mum.fundé to financefloéal
education. BERNARDS TOWNSHIP will be. able, when the A.T.&T.
'facility is completed, if it continues to succeed in its

efforts to exclude lower and middle income housing, to lower

its present equalized tax rate at least $1.00 to 51.86 per
$100.00 in assessed population. .

15. BERNARDS TOWNSHIP is intersected by two major
Federal Interstate Highways wﬁich, when they are completed,
will place it within 35 minutes cf Newark, New Jersey's larg-

est city, and 45 minutes of New York City.

(7)
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16. BERNARDSITOWNSHIP would experience a great
population increase bascause of it§ own primary employment,
its gecgrapnic location with respect to other employment
centers and its highway system but for 1ts unigque and nerein-

after described system of exclusionary land use regulations.
THE ALLAN-DEANE APPLICATION

17. Plaintiff, THE ALLAN-DEAN CORPOURATICN (heréin—
after referred to as "ALLAN-DEANE"), is the owner of 1,07i
acres of land located in BERNARDé TOWNSHIP and more parti-
cularly known as Lots 1, 4, 6, 6-2, 6-3, 6-4, 21-2, 22-2,
23835, 24, 28-1, and 32-1 in Block 171, and Lot 1 in Block
158, on the tax map of BERNARDS TOWNSHIP.

18. The ALLAN-DEANE property located in BERWNARDS

TOWNSHIP 1s contiguous on the west to an additional 461

acres of undeveloped land owned by.Plaintiff in the adjoin-
ing Township of Bedminster. . .

19. Plaintiff's property is all undevelop=d and
is located Agrtheast of the intersection of Federal Inter-
state Highway 78 and federal Interstate Highway 287.

20. ALLAN-DEANE'S land is all located, pursuant
to Chapter XII of the Revised General Qrdinance of the
Township of Bernards (hereinafter Feferred £to as the
"BERNARDS “TOWNSHIP ZONING ORDINANCE") adopted by Defendant,

THE TOWWSHIP COMMITTEE CF THE TOWNSHIP OF BERNARDS (herein-
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after referred to as the "COMMITTEE"), in Residential 3A
district. Under the use regulations applicable to such
district, the only uses therein pérmitted are single-family
detached dwellings on three (3) acre lots.

21. On Novemper 1, 1971, ALLAN-DEANE formally
applied to Defendant, THE PLANNING BOARD OF THE TOWNSHIP
OF BERNARDS (hereinafter referred to as the "BOARD"), for
a zonlng change after several informal meetings with the
BOARD, at which Plaintiff pointed out that the.property
could be developed at reasonable densities in a responsible
manner. .

22. By letter dated November 11, 1971, the BOARD

acknowledged receipt of this application together with a

proposed amendment to the BERNARDS TOWNSHIP ZONING ORDINANCE,
and informed ALLAN-DEANE that it agreed that some corrections
of the existing zoning were necessary and iﬁ was. considering

,_ﬁhe rezoning, not only at.the Plaintiff's property, but, the

entire TOWNSHIP. The BOARD requested ALLAN-DEANE to be
patient in view of'the magnitude of their concept to allow
the BOARD to educate thé éublic éoncerning this concept and
to test their reaction to it.

23, ALLAN-DEANE gave the BOARD tbe time.it had
requested to study this application in‘tne context of over-
al’l master»plan revisions. —

24. On December 18, 1975, the BOARD formally

(9)
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adopted a new mastar plan in which the ALLAN-DEANE property
was designated for sparse residential development. |
25. On February 10, 1976, ALLAN-DEANE submitted
a revised plan for the development of the property to the
BOARD and again reguested the BGARD to recommend the rezon-
ing of this pro?érty to the COMMITTEE.
26. During ALLAN-DEANE'S presentétion of its
plan to tne BOARD, Plaintiff demonstrated the following:
(a) the designation of the ALLAN-DEANE
property for three-acre, single-~family residential devel-
opment was arb;tréry; o ’
(b} the ALLAN-DEANE property éould be
developed at reasonable densities without adygrse environ-
mental impact and is suitable for multi-familyvdevelopment;
{(c} the ﬁaster plan and hatural resource
inventoryf insofé: as 1t purports to support tne:existing
éoning, is contradictory and iﬁdeﬁensiblé;, | o
| | (d) the.ekisting PRN (Pianned Residential

Neighborhood) zones, to the extent they purport to be areas

in which reasonably priced housing might be constructed, are

unrealistic. The environmental and zoning constraints in

that area work together to make it doubtful that any housing

below the $90,000 price range could be constructed; and

>

(e) BERNARDS TOWNSHIP has excluded, through

= =

its zoning, not only its fair share of the regional need

.



for low and moderats income housing, but also its fair

share of the regional need at all income ievels belcw
$40,000 per year.
27. The development of the ALLAN-DEANE property
§§ in accordance with the submitted plan would substantially
relieve th? existing housing shortage in the BERNARDS

-

TOWNSHIP housing region and would enable persons who can
not presently afford to buy or rent housing in BERNARDS
i , ' '
it TOWNSHIP to live there.

-

28. Because of the size of the ALLAN-DEANE land
hcldings and the economies of scale, housing could be

constructed on the ALLAN-DEANE property in an environment-

e e

' ally responsible manner and at a price range afordable to
all categories of people who might desire to live there,
including those of low and moderate income, if EERNARDS
§§ TOWNSHIP, by its land use regulatidns,-made such development
%é ireasonably possible.

29. ALLAN-DEANE is prepared-and has offered ko ”
work with the TOWNSHIP OF BERNARDS orhsome‘d;her sponscring

agency to assure that a substantial portion of the multi-

IO L ot N omnor TS B BN A b

family homes constructed on the property would be eligible

!

-

for rent subsidies in order to help BERNARDS TOWNSHIP to

-

;

Ry

E provide fully for its fair share of the regicnal housing
g? need at all income levels.
3; THE BERNARDS TOWNSHIP EXCLUSIONARY ZONING SCHEME.

30. The BERNARDS TOWNSHIP ZONING ORDINANCE, by its

i} : , (11)
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very terms and provisions, restricts housing uses in BERNARDS

TOWNSHIP to persons who can afford to live in single-family
dwellings located on valuable lots of considerable size. The
effect of the design and structure of the zoning ordinance

is to unnecessarily increase housing costs. This ordinance,

by way of example, contains the follOwing‘uhique exclusionary

_provisions, all of which have the effect of driving upward

the costs of housing:

(a) efficiency units are not permitted any-

~

where in BERNARDS TOWNSHIP and the smallest permitted unit
is a one bedroom unit with a minimum of 660 square feet;

i (b} apartment units are prohibited. (Al-
though the PRN purposes indicate apartments are permitted,
no unit may be placed above another unit);

(c) the minimum floor area requirements
for one and two bedrbom units in the PRN zone are exces-—
sive and.bear no relationship‘to health, safety or welfare;
I (d) ﬁﬁe'ﬁaximum“grbés-dehsiéy permitted is
extremely low, requiring high-cost private units and pre-
cluding subsidized units;

(e) the filing fee required to be paid
upon the submission of an environment impact report is
excessive and bears no rational relatidonship to municipal
Eosts in reviewihg such repdrﬁs, ahd is a paﬁently unlaw-

ful revenue measure. The fee which ALLAN-DEANE would be

regquired to pay in order to have its site plan merely re-

(12)
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viewed would be in excess .of SlGS,OOGvunder the BERNARDS
TO®NSHIP fee schedule; and

(£) the only ateaé zoned for multi-family
nousing, the PRN zones, are the most environmentally sené
sitive and inappropgiate areas in the entire TOWNSHIP.

Both PRN zones have substantial areas in .the flood plain.

- The entire PRN-8 zone and two-thirds of tne PRN-6 zZone are

proposed, because of their unsuitability for developmant, as

- open-space in the County Master Plan; the United States

Corps of Engineers has proposed that much of this area be a
flood control reservoir; and the Upper Passaic River Envi-
ronmental éounsel has recommended that 110 acres in tnese
zones be preserved in open space. tuch of the remainin
land in the PRN zone is in institutional use and is not
reasonably available for development. Because of the phy-
sicai.constfaints}'the low net density requirement and other
exclusionary land use‘rgquiremepts, the.;ctualiﬁousiﬁg upi;‘,
yield from these areas sﬁoulé be considerébl?iless ﬁhan |
one unit per acre. The average housing unit cost of con-
struction in this area should exceed $96,000 per unit in
1976 dollars; and

(g} the BERNARDS TOWNSHIP ZONING ORDINANCE
prohibits mobile homes in the entire TOWNSHIP.

31. The'BOARD drafted and the COMMITTEE enacted on

May 17, 1977, an Ordinance (Ordinance #425 of the BERNARDS

(13)
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 TOWNSHIP ORDIWANCES) to replace Ordinance 385 which had pro-

vided on its face for 354 units of low and moderate income
housing, out contained provisions which insured that nc such
housing could be constructed. The new Ordinance #425 purports

to comply with the decision of the Supreme Court of New

Jersey in Qaxkwood at Madison, Inc. et al, vs. Township of

Madison, et al, in that it allegedly permits the contruction

of 385 units of "least cost" housing in Bernards Township.
The Ordinance, as amended, remains exclusionar§ for, inter
alia, the following reasons:

(2) the Ordinance provides no controls to

insure that the housing constructed thereunder will indeed be

"least cost"; nothing in the Ordinance would. prevent a developer

Lrom constructing and marketing dwelling units approved pur-
suant to this O:dinénce at costs which would :ender'them
unaffordable to most of the population within the BERNARDS

(b) there is no reguirement in this Qrdinance
which ensures that any unifs wil; be made available to per-
sons of even moderate income; .

(c) the requirement in paragraph 1 (c¢) of the
Ordinance, which provides that the distribution of‘subsidized

units in any complex as a whole shall likewise apply within

each category cf dwelling unit size set forth in paragraph 2 (k),

—

which in turn prescribes a rigid mix of 1, 2, 3 and 4 bed-

room units, imposes constraints so inflexible as to virtually

(14)
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preclude a feasible Section 8 develczment or other subsidy
programs;

{d) the Ordinance in 2 (g)brequi:es a maxi-
mum density of 6 dwelling units per acre, .a density sub-
stantially below customary densities of multi-family
development, which combined with the maximum height fequire¥
ment, found in 2 (l), of 2% stories results in nhigher than
necessary costs per unit for land and for site improvements;

(e) the Ordinance in paragraphfs (j) requires
one parking lot for each bedroom, a cost generating requirer
ment which is vastly in excess of tﬂe standards of any
federal or State agency;

{£) Ehe'O:dinance contains no safeguards,
such as ceiling standards for lot size, floor area, and he
like, to preveht develcpment of housing that isv;learly
not "least cost";

(g) the Ordinaﬁce.does.qot-p;ovide,,as is’
called for in the Madison'decision, a reason;ble cusnion
over the number of contemplated least cost units deemed
necessary under even BERNARDS TOWNSﬁIP'S own ingeniously,
understated "fair share" formula;

(h) the 354 units of very low and low in-
come housing provided for in the Ordinance represent only

2 - .
a small fraction of BERNARDS TOWNSHIP'S "fair share” of the

regional housing need;

(15)
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(i} the Ordinance contains the same exclu-
sionary provisions (such as the prohibiticn of efficiency
units, the pronibition of apartments, and an exceedingly
low permitted density), found elsewhere in tne BERNARDS
TOWNSHIP 2Zoning Ordinance, all of wnich have the effect of
driving upward the cost ¢f housing.

32. The BERNARDS TOWNSHIP LAND SUBDIVISION ORDI-

NANCE, by its very terms and provisions, unnecessarily in-

creases housing and development costs.
33. The effect of these reguirements, together
with the density and floor area ratio requirements, the open

space requirements and the complex and expensive environ-

mental impact statement required, assures that any housing

1

built in BERNARDS TOWNSHIP will be more expensive than

housing similarly constructed elsewhere. The governing

- body of BERNARDS TOWNSHIP has failed to adjust its zoning

regulations so as to render possible and feasible the

"least cost" housing, consistent with minimum standards of

" health and safety, which private industry will undertake,

in an amount sufficient to satisfy the deficit in the

municipality's fair share. This failure is pboth quantitative

and gualitative. Insufficient areas are zoned to permit least

cost housing, and the zoning restrictions are such as to pre-

>

= 3

vent production of units at least cost consistent with health

and safety requirements.

(16)
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SOCIAL CONSEQUENCES OF BERNARD TOWNSEIP'S
EXCLUSIONARY PRACTICES. :

34. The COMMITTEE and the BOARD have delib-
erately scught to preserve BERNARDS TOWNSHIP as an en-
clave of affluence and soéial nomogenity by influencing
County and State agencies and agencies of the Federal

_ government to adopt policieé which make it difficult
and expensive for developars to construct housing at
reasonable price ranges. 1In particular, the BOARD and
the COMMITTEE have: | .

(a) influended the Somerset County Plan-
nzng Board to designate the ALLAN-DEANE property and
other areas suitable for multi-family housing as areas
not intenaed to be sewered; and ‘

{b) influenced the Somerset County Plan-
ning Board to include areas suitable for multi-family
dwellings, including the ALLAN-DEANE property, in its
master plan ‘as an area to be develdped'in.a'sparsé rasi-""
dential mode.

35. 2Although BERNARDS TOWNSHIP presently has
over 7,000 acres of vacant, residentially zonéd land,
that land is physically and economically available, be-
cause of BERNARD TOWNSHIP'S system of land use regula-
tions, to only the upper 5%, by income, of New Jersey's
population,

36, There 1s a critical housing shoritage in New

Jersey generally and in the BERNARDS TOWNSHIP housing re-

(17) .



gion specifically, and that housing need has been &added to
and increased by the actions of the COMMITTEE which re-
zoned an area at the reguest of the American Telephone and
Telegrapn Company in order to permit it to pbuild a world
headquarters in BERNARDS TOWNSHIP.

37. The A.T.&T. complex in BERNARDS TOWNSHIP
will employ, when it is completed, an estimated 3,500
people at a brcad range of income levels who will require .
an estimated 2,850 honmes. ‘ -

38. The A.T.&T. office complex in BERNARDS TOWN-
SHIP will, when it is completed in 1978, pay annual property
taxes to BERNARDS TOWNSHIP of approximately three and
one-half million dollars. These property taxes will

constitute almost one~half of BERNARD TOWNSHIP'S total tax

.receipts.

39. BERNARDS TOWNSHIP, which already enjoys,

in proportioh to their taxpayers incomes, one of the lowest

tax rates in New Jersey, will be able, due to the taxes it

will receive from A.T.&T., to reduce its tax rates even
further. r

40. The great majority of the employees of
A.T.&T. in BERNARDS TOWNSHIP will be unable to afford
housing for their families within BERﬁARDS TOWNSHIP be-
cause of the TOWNSHIP'S land use régulations. Many of

these workers will be locked out, because of their finan-

cial resources, of the other suburban residential areas

(18)
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surrounding BERNARDS TOWNSHIP and will have to commute
excessive distances to thelr jobs.

41. A.T.&T.'s Long Lines Division is in the
process of constructing their headquarters just north of the
ALLAN-DEANE property in neighboring Bedminster Township.
That facility will employ an eséimateé additional 3,500
people who will reguire an additional 2,85Q homes. The
majority of these workers will.be excluded, because oI their
financial resources, from BERNARDS TOWNSHIP anq the suburbén
municipalities which surround it, and will ha&e £0 commute
excessive distances by automobile to their Jobs.

42. The ALLAN-DEANE property, because of its '
unigue locaticnal relationship to both the Long Lines and
the A.T.&T. Headquarters buildings, is in a position to pro-
vide a good portion of the housing needs of their proposed
7,000 employees. | |

43.° The COMMITTEE and the BOARD failed to act

‘reasonably and in Eurtherance of ‘a ‘legitimate comprehehasive = -

plan for the zoning of the entire municipality when they

rezoned for A.T.&T., but chose to ignore the housing needs

of A.T.&T.'s employees as well as the regional housing needs.

44, The BERNARDS TOWNSHIP ZONING ORDINANCE and
its entire system of land use regulations is invalid because
it has a substantial external_impaét contrafy to the general
welfare. BERNARDS TOWNSHIP'S accommodation of large employ-

ment generators, coupled with BERNARDS TOWNSHIP'S exclusionary

(19)



land use policies have: ‘ ' -

(a) 1imposed an un?air burden on other muni-
cipalities within the BERNARDS TOWNSHIP housing region to
provide housing for persons in the lower and middle income
spectrums emploved in BERNARDS TOWNSEID;.

- - (b) deprived other communities, cities and

‘- urban areas already providing more than their fair share

of housing for all categories of persons of the ratables
they need to create a better balance for their community
}to pay the educational and governmen&ikxgosts associated
'w;th residential development; -
{c) contributed adversély to a national
and lbcal energy crisis.by creating a physical and economic
need for long distance commuting for persons employed within
BERNARDS TOWNSHIP;
(ﬂ)‘ imposed an unfair.curden on ' workers
‘employed in the BERNARDS TOWNSHID nousing regicn, most of
whom ha&e;no acée55'£0'pﬁblic'ma§s trédsi£ éﬁé fér.whom “
transportation is both time consuming and prohibitively
expensive; and
(e) contributed to the process of urban
decay presently afflicting our cities by depriving these
cities of tax ratables while requiringﬁtnem, at the same
time, to continue to bear the educational and governmgntal
costs associated with houéing. |

WHEREFCRE, Plaintiff demands judgment as follows:

(20}
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Al thet tnhe BERNARDSATOWNSHIP ZONING ORDINANCE
be declared invali& in its entirety;

B. tnat those portione of the BERNARDS TOWNSHIP
LAND SUBDIVISION CORDINANCE, together with any other land'uSeb
regulations which the Couft finds unreasonably increases
‘housing costs, be declared invalid;

C.  that the COMMITTEE be ordered to rezone the
ALLAN-DEANE property so as to permit the development of
housing thereon at reasonable densities and at reasonable

costs;

D. that tne COMMITTEE and the BOARD be ordered

to affirmatively provide for their fair share of the re-
gional housing need at all family income levels, including
'low and moderate and specifically to: »
(1) establish a Housing Authority to spon-
. sor and develop low and moderate income housing in BERNARDS
TOWNSHIP; | |
(é) .fund'tha;'ﬂousing‘Autﬁerity net“only
~with federal and state housing grants but elso‘with-a
substantial portion of the taxes paid to BERNARDS TOWNSHIP
eech year by A.T.&T.; | |
(3) plan and provide for, out of municipal
tax revenues, the extension of sewers,'water, roads and
other utilities to areas zoned for multi-family development;
(4) cooperate with ALLAN-DEANE to keep

nousing and development costs down in order to assure the :

(21)
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development on the ALLAN-DEANE tract of an appropriate
variety of housing types, including housing units eligible.
to be taken over by the BERNARDS TOWNSHIP Housing Authority
under a federal rent subsidy program;

E. that Defendants pay to Plaintiff the costs

of suit; .

F. that BERNARDS TOWNSEIP be restrainad Irom
permitting further occuéancy of the A.T.&T. facility in
Basking Ridge until such time as it can provide housing
for those employees;

b G. that BERNARDS TOWNSHIP be restrained from
permitting any further nonresidential development of the
TOWNSHIP until it can meet its fair share of the regional

housing need;

H. that BERNARDS TOWNSHIP be reguired to dis-
tribute .to bther'municipalities within its housing region
an appértioned fair "share of its tax :evénues; and

" I. éuch other relief whiéh this Court may

deem appropriate.

SECOND COUNT

1. Plaintiff repeats the allegations contained

in the First Count of the Ccmplaint as if set forth herein

at length.

2. BERNARDS TOWNSHIP has been able, because of

this low tax rate and because of its unique location with

(22)
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respect to two major fe&e:al interstate highways (paid for
by the United States of America),_to unfairly compete with
and attract valuable tax ratables away from our cilties and
urban ereas to further reduce its tax rate.

3. BERNARDS TCWNSHIP has refused or neglected
to provide for any substantial portion of the housing needs
of the employees of the company which it has induced to
leave an urban area and has left to other municipalities,

our cities and urban areas, the responsibility-of providing

adequate nousing at reasonable costs for said employees.

4. The members of the COMMITTEE and the BOARD

have conclusively demonstrated througn their words and

actions that, although they are aware of their legal obli-

gation to affirmatively provide for BERMARD TOWNS iIP’'S

"fair share of the regicnal housing need, they are pre-

pared, at any cost, to maintain BERNARDS TOWNSHIP as an
enclave of afrluence and soc1a1 nomogenelty and to use
every delaying tactic towards that end. ' -. .

5. The general welfare of all citizens of
New Jersey will be irreparably damaged by any delay in the
resolution of this case. Wwhile this matter remains in liti-
gation, the employees of A.T.&T. and other employees in the
BERNARDS TOWNSHIP housing region yill bebseeking homes in
a;eaé far“from their place of'employment, other municipalities

and cities will be paying educational and governmental ex-



for the regional housing need; and o

penses associated with nousing and irreversicle long range
patterns of commutation from home to work will be established.
WHEREFORE, Plaintiff demancs judgment as rfollows:
A. that this Court suspend the COMMITTEE'S
and the BOARD'S power to plan and zone BIZRNARDS TOWNSHIP;
B. that this Court appoint a receiver or
trustee for BERNARDS TCwWNSHIP with the power to appoint
planners, housing consultants énd consultants in thne ) ;
field of local finance; . ’ :
cC. that this Court order the COMMITTEE to | E
pay over to the receiver or trustee all tax revenues * ;
received from non-residsntial uses in BERNARDS TOWNSHIP;
D. that the COMMITTEE be requireq, during the
period of receivership, to,supporﬁ its schools and gov-
ernmental services out of remaining funds;

E. - that the receiver or trustee. be authprized

-and directed to-undertake comprehensive  planning anéd te .. . . .

rezone BERNARDS TOWNSHIP into a reasonably balanced com-
munity, providipg for its'ﬁair share of the regional
housing need at every incomerleQel;

F. that the receiver or trustee be authorized 7 ;
to create and fund a HOUSING AUTHORITY and to otherwise |

spend the funds entrusted to him to affirmatively provide

P

G. that this Court issue such other orders or

relief as may be deemed appropriate.

(24)
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THIRD COUNT

1. Plaintiff repeats all of the allegations
contained in the First and Second Counts of the Complaint
as 1f set forth herein at length.

2. The BERNARDS TOWNSHIP ZONING ORDINANCE, as
applied to the Plaintiff's property, is unreasonable, ar-
bitrary and capricious.

3. The BERNARDS TOWNSHIP ZONING ORDINANCE, as
applied to Plaintiff's property, is disdriminatory and
exclusionary.

WHEREFORE, Plaintiff demands the following: .

A. that Defendants be directed to permit the
Plaintiff to develop ité property at a reasonable density
for multi-family nousiﬁg; and |

B. that those portions of the ZONING ORDINMNANCE,

LAND SUBDIVISION ORDINANCE, and other puilding and land

use regulatioﬁs,.which the Colrt finds unnecessarily in--

-

crease housing costs, be declared invalid as applied to

Plaintiff.

FOURTH COUNT

1. Plaintiff repeats the allegations contained
in the First, Second and Third Counts -of the Complaint, as
if set forth herein at length. ) -

2. Plaintiff alleges that the BERNARDS TOWNSHIP

(25)
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ZONING ORDINANCE requiring a minimum ;czeagerof three acres
for residential dwellings is, as applied to Plaintiff's prop-
erty, in violation of the State and Fedei%l constitution in
that it deprives Plaintiff of its proéerty without due pro-

cess of law and has denied to Plaintiff the egual protection

“of the laws.

WHEREFORE, Plaintiff demands  that Defendants pay

s

Plaintiff just compensation for depriving Plaintiff of its

property without due process of law.

FIFTH COUNT

1. Plaintiff repeats the allegations contained

in the First, Second, Third and Fourth Counts of the Com-

'plaint, as if set forth herein at length.

2. All three branches of State Government, the
Legislature, the Judiciary and the Exeécutive, have recog-

nized that there exists a serious shortage of decent living

“accomodations in New Jersey at rents and prices affordable

- to a broad spectrum of this State's citizens and, have de-

termined that the general welfare requires that such housing
be provided.

3. THE SOMERSET CCUNTY PLANNING BOARD (herein-
after referred to as the "COUNTY BOARD") has the duty and is
required by basic plénning principleé, by N.J.S.A. 40:27-2,

and by the United States and the New Jersey Constitutions to

(26)



promote the general welfare and to encourage all murdicipali-
ties within the County to affirmatively provide for the
regional nousing need. |
4, The COUNTY. BOARD has conspired with BERNARDS
TOWNSHIP and other hunicipalities in the Somerset Hills area
Qg “to preserve the exclusionary zoning in that area of Somerset
- County. |
5. The COUNTY BOARD has encouraged BERNARDS
;  TOWNSHIP and the BOARD and other municipalitiss within the ..
Somerset Hills area to adopt land use policies which have
a- substantial external impact contrary to the general wel-
fare and which:
(a) impose an unfair housing burden on other
" municipalities, including municipalities in Somerset County,
within the BERNARDS TOWNSHIP housing ;egion;
i . : (5) deprive other communities, cities and
fé .urban.areas( already-proyiding ?ore'gnaq'tneir fair $haie of

i, housing for all categories cf persons, of the ratables they

[RARRR

need to create a better balance for their communities to pay

educational and governmental costs engendered by residential

development;

v it s an ke

(¢) contributed adversely to a national and

T YSe VOV SR PN NPT e P

local energy crisis by creating a physical and economic need

for long distance commuting for perscns employed within

" BERNARDS TOWNSHIP, Bedminster Township and Far Eills Borough;

(27)



e et T S o

e o teb wedn o

s - s p—— b i

D e

(@) - imposéd an unfair burden on workers
employed in the Somerset Hills area, most of whom have no
access to public mass transit and for whom transportation
is both time coansuming and prohibitively expensive; and

(e) are in clear violation of the existing

;é ‘statutory and case law requirements that each municipality

plan comprenensively for a reasonably balanced community
and to affirmatively meét its fair share of the regional
houing needs of persons employved within the hogsing region. -

6. The COUNTY BOARD has adopted a County Maste:
Plan which mirrors the existing desire of BERNARDS TOWNHIP
and of other communities in the Somerset Hills.

7. The Councy Master Plan, insofar as it includes
the ALLAN-DEANE property, is arbitrary and capficious.

8. The COUNTY BOARD has conspired with BERNARDS
TOWNSHIP and other municipalities within the Somerset Hills
area to- hold secret meetings in plain violation of the Open -
Public Meetings Act for the expressed-purbosé'of preserving
BERNARDS TOWNSHIP and other municipalities from residential
devélopments of a denéity and on a scale which would econo-
mically pékmit housing to be provided to persons of iow or

moderate incomes.

-

9. The COUNTY BOARD, in reckless disregard of

the public welfare, has:

(a) designated the ALLAN-DEANE property and

(28)
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other areas suitable for multi-family nousing as are€as not
intended to be sewered;

(b) inf;uenced the New Jegsey Department of
Transportation to regquest the redesign of the proposed U.s
287 interchange conétructed for A.T.&T. so that it would be
more difficult for that interchange to serve undeveloped
areas of BERNARDS TOWNSHIP and Bedminster Township, includ-
ing the ALLAN-DEANE property, which had applied for rezoning
for a multi-family use; | : ' .

(c) attempted to influence the State Depart-
ment of Environmental Protection and the Federal Envi:oﬁmentél
Protection Agency to adopt sewer funding policies inimical
to the development of housing in the Somerset Hills area;

(d) totally ignoréd the housing needs of
persons employed in the BERNARDS TOWNSHIP housing region;

(e) encouraged and alloWediits emp;oyee{

~. the Dlrecto: of. the COUNTV BOARD. staf;, to publicly attacgk .

State houSLng pollcy and to dlscourage municipalities in v ;
Somerset County¥from providing for their fair share of the ’
regional housing need. N

'WHEREFORE, Plaintiff demands the following#

A. that the COUNTY BOARD be directed to reorder
its priorities and affirmatively encourage municipalities in
Somerset County to meet the hﬁusing needs of persons employed

within the Somerset County housing region generally and,

(29)
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specifically, the need of.personé émpioyed in the two

A.T.&T. facilities in the Somerset Hills area;

B.

that the COUNTY BOARD be directed to adopt a

new master plan consistent with the obligaion of all muni-

cipalities within Somerset County to provide for their fair

_§hare of the regional housing need;

C.

thaE the COUNTY BOARD be directed to cooper-

ate affirmatively with ALLAN-DEANE and other prospective

developers of new housing at price ranges below what is now

available in the Somerset Hills area to solve the environ-

mental problems associated with larger scale developments

-

and to service
transportation
D.

invalid; and

such properties with utilities and adeguate

facilities;

that the existing County Master Plan be declared

E. such other relief which this Court may deem
appropriate. ,
MASON, GRIFFIN §& PIERSON
Attorneys for Plaintiff .
< /
By: 224;?K&7 /:2{ / - /////
He?gy A. HL117 Jrfy ///V
Dated: August 16, 1977 / : f. »

(30)
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TTUBAL Y W FORTARDED 10 THE o0 PLICAT. 1EREOF IR AY

WY o7 e o THENG UWITH SOUELLTY RIVHTY CLERK
ROBERT E. €AY1R,” J.C.C. t/a a ROBERI E. GAYNGR, J.C.C.
T]a
Law QEfficas of 5
Fuerst and Singar "/&2/ ,woa( P /// > ?

21 Bast High Street

Scmervilla, New Jarsey (08876
(201) 526=-3300 | %7,,

Attoxrnay for Plaintiffs

THEQDORE 2. LORENC, LOUIS J.
HERR, SAM WISENIE, MARION

WISHNIE, Executrix of the Estate
of Harry Wishnis, Decsasead,
 ALICE J. HEANSEN, Trustee, WILLIS
F. SAGE, WILLIAA W. LANIGAN, and

SUPERIOR COURT OF NEW JZRSZY |
LAW DIVISION, sonzzszr,cowrrf

Docket No.lbES0L 'l"‘l A

MERWIN SAGE, | 52.3
Plaintifis ,
Civil Actien
va. .
_ COMPTAINT
THE TOWNSHIP OF BERNARDS, in IN LIEU OF

" PREROGATIVE WRITS

.-

the County of Scmersst, a
municlipal corporation of the
Stats of New Jersey, and THE .,
PIANNING BOARD of the Township
of Bernaxds,. :

Da fendantﬂ '

Plaintiifs, Theodors Z. Lorénc. xasiding at 241 How
Providenca Road, 'Hountainsida, New Jarsajn Iouis J. Hsxrr, Sam
¥ishnis, and Marien Wishnie, ¢/o Sam *ﬂishnia, 24 Wilbur Avenus,

Hewark, New Jarseyy Alica J. Hansen. Trustese, reniding at 1600

Kenyon Avenus, Borough of South Plamfield; illis F. Sage, xasidd
i

at 1006 Park Avenua, Plainﬁ.eld,‘ New Jerssy; William W. Lanigan, '




r

reéiding at 35 Bast Craig Street, Basking Ridgs, Naw Jarasay;
and Mexwin Sags, residing at 9 Indian Rock Road, Warrsn, New
Jersay, by way df complaint against the defendants say:

1. Plaintiffs are the owners or purchasars undsy
option of cartain real prcperty locatad in the Tcwnship of
Bermards in the County cf Scmerset, and the Statc of New Jsrzoy
and known more particularly as Iot 3 in;Block 178: Lots 5, 6,

7, 8, 12, 13, and 15 in Block 1777 and Lots 19, 20, 21, 22,
23, 24,‘25, 25=2, and 27'1# Block 1767 which wei; the subject ;
‘matter of a rezqning by the defendants knﬁwn ai‘Oréinznca No. 347
finally adopted on Septémbe: 3; 1974, ‘. |
| 2. '?laintiffs'allegs that such zoning ordinanca is
unreascnablae, arbitra:y and capri:ious. and isa in violation of
"plaintiffs zights under tha Fedexal Canstitutian. the Hew Jersay
chat.tnticn, and the statutes of the State of New Jersey, in |
that it deniea plainﬁiffé the uss of its'p:cﬁ;rty in.tha respect
£ the densit§{¥equiremsnts, minimum habitable flecozr sp;ci,
parking spacs requirements, mindmm acreage requirsmants, a

raquiremént fox 'cityu;ewers”. storags raguirements,



3. Said ordinance makas no proviaisn whatscever for
mobila or modular hemes or multi~family hcmes of a type and |
density which would pexmit the untilization of such land for

such purpose;
4, Said ordinance by its requizements is designed to

systamatically excluds minorities, anﬂj those of a lowsr econcaic

structura, and éffactively pracludss the coastruction of any
dwalling, excapt of a type which weould eﬁ:cludu -uch minorities

and lowar inccme individuals.

5. whils dafendant has razcnad to pcmit gsubstantial

nonrasidential davalcpment. it has failed to make any provision

whatsomr in its goning ordinancas by zoni.ng BO as to pemit

| the ccnstruction of amaller and less expensive residential
dwallinga of a type which cculd be aifardad [<2'd minorit..e- and

by paaph of lcwer econcmic -tatus. |

6. 'J.'ht amendment to tha c:dinanca cn Septambe: 3.

- 1974 which changad the zoning frem R20 fl:o RAQ, withcut‘matics,i'

. publication, referral or public hearing was illagal.

wmoas. plaintif;fs demand judgment against
defendantz setting aside those secticn of the o:'di.nanca to the

: a:tant of_tho raasons complained of hexein and fuxthar,

[




e

‘raspactZully raquasta of tha Court to diract said defandants
.tc permit the construction of residantial-type dwalling units at;
a density of not less than 12 units per acres on a minimum of
5 acres, to eliminats the minimal hahitablé floor space raquiree
msnt.:to elininats any requirement for pa:king spaces In excess
_ ofvz spaces for each iesidential dwelling, di#act thavihclusion.
. of a provision in such ordinan&ss for the ut%lization of
modular ox mdbilé-type homas, perﬁit'thz censtruction wha§- 
/sewars are constructed by the owher of the lané. permit the
granting of open spacs to entitiaes othar than tha manicipality,
» such as the State of New Jersey, ox sqmarsat County Park '
.chmisaicn. and rgtain Jurisdiction of ths within action until
this is accomplishad in a manner satisfactory to the Court,

Law Offices of
Fuerst and Singsr

w S 'z-i

Stmn B. ?\1823.. 4







[y b Ty b gae 4

Law OZ2icas ol

Toarat and Sincer

21 Ex3t Bigh Strwat
Scmmrvilla, MNew Jarsey 03378
{201) 323=-3320

Attormay f£oxr PlaintiisZa

TEICCCRZ 2. LOREEL, LIVIS'J..
2R, S WISZTHIZ, MARICH
WISENIS, Exscutrix of the E ats
02 Earzy wiannia, Bscaased
AIZC3S J, SAMSEN, TTustas, WILLIS
P. BAGE, WILLIAM ¥, LAFIGAX, and -
MEZHAXY SAGSE, SUPERICR CIURAT CF ¥S¥ JERSXY
IAX DIVISICS, SOHIR3Z? CLRTY
Docket 0. ~HE20-7458 /’
Léu-)?.,? 9 [91\.

Piaintiffs

vy, .
‘ Civil Acticon
TER OTIRESETIY GF IXXMARSS, in

tha Coumty of Scasrset, a AMRERDED CCHIIAILR
menizizal corporazisan of the I¥ 1323 7

S5txtas of Yew JaTazy, a2nd TEI FRIRCCATIVE HRIT

o2 3arnayds,

I N NP R T W R I W T W I WP WO WP W P W A WP

.‘?laia"_iifs, Thaodcre Z. Lorsoe, resi...;bg as 253. Ee-s
Froviftenca Bz:au::. &nz*.msiaa, How Ja:sey: Lcn.s .:’.- Sarr, Sam
Wiahnie, and Maxrion ?:?uhnia, /5 Samx ¥Wishmia, 23 Wil}:u: Avenus,
Dawazrk, Saw Jarsey; Alice J. Hamsan, 'rrnzt;-é, :aaid'_’.:.g at 1500
E(as:ym Avenm; aamﬁgh GZ South P_lai.niiel&: ¥illlis ¥.. Sags, |
:;35;‘:2'33‘ at 1003 Park Avenua, Flainfisld, Basw :s;y:' ¥illlam 9.

-

Lanigan, residing at 35 Last Craig Strusi, Basxing Ridgw,



1T
-\.k"

A
D

Y.,
eV

— -

NI

) » ,’
ta TS

acticn, tha *laingif¢s' proparty was tha subjaci mattar of a

HNaw Jarsey:r and Merwin Sags, residing at 5 Indian Soek R::-ad. i
Wazran, Now Jarlay, by WAy of cw;la.:.::: against the Defamdanis |
33y?

l. P.‘-.éiz:tif:a azrs the CweXs ox rosshasars unday
critica o csriain z=al mproperty lgc:ai:ad in tha Townshin of
Ssrnards in the County of Se:ni:mt;,ar.d tbe'szal.ta o2 New
Jarsav and nown mors ::ar‘-..;c-ala..ly az I.ot 3 I Bloek 173;
ors 5, &, 7, 3, 12, 13, ané_ls in 3loek 1?7;. and lots 13,
20, 2%, 22, 23, 24, 25, 253=2, and 27 in §lc<:~ 173,

2. A purtiaa OZ t2w Pa.ain:i..».: DITDRTTY was ;2:-&
subjack o2 prioxr litigation, to wi'?‘.'.s Bacxst Mo, L 12370=72 7.3,
in thw Suparisr Court of MNow Jassey, Low Di'.'iss.sa.

3. Fursuant o couri ordaxr rendarad in the Zos

rezcning by tha De."aséaxts uadé! tha titla o2 Ordinancs b?m 337
31::!&#& Zasident: al :nu"gb.bc:bo-c& z#;,:(}s;':siéaf‘;ar ?RS},wnicés
was f“.allv adootad o Sam 3,-; 1373, | |

4. .zi.nt......x allagw tn.ai: soch z:::zng .._.:;a:scae is
_um-:ascnablé, ~h:.t.=ary ang cap::.c:.ous, and 33 in vic..at..m of
Plaintiffa' rishts mxiar the Pedezal C:astitutiz:n. ths Zew
Jarzey (:?zsi:i::tisn, and the %.statu:aa of the Stata ofisew

Sarsey, in that it dzajaes Flaintilifs the use of 1tz propeanty




b

tha Tsazect of the fanzidy Ta:gnirscents, inimes habitadbls

riy

' ‘ Zlcor space, parking sp.aca-.:aqa.‘.:wt:, minizm nervage
Toquiraments, a raguirssent for a publis sewaT rather thzn
‘ savering the tsazt, and sitovage zaquirsments,

35 5. 7The Defsndant has resoned, but has Zailsd £
maka any provisiza for ¢the. ccmstTuchieon o2 smallaxr 2nd lass
AN expunzive ragidsnkial dw.?.".:‘.::gs of a type vhish cowll b=

affordad by minoritiss and by pecple of lowar ecencmic status,

i§ WEEREYORS, Plaintiffs cdemand jodgwment:
| . (A) Saiting asids thoee aa-ctim of tha oxdisancs

to tha axzazy of uamcm.aimac‘bsw.n.

{3} Diracting the ""sw.-.:shz.: o2 2Pernards td dacist

: Fxom 2 onforcament ofF its zoaineg erdinance.

| (€) Dizecting the Plamming Boasd of ths.zcwgwhi;

iy cﬁ.aazna:aS.aaa :@s ;xxasbié,c===;::éa =t s;;:%:as £2 pwo-
maigats and adc-:h an amendent t3. the zoning o:ﬁ_..aacs

| providing fos o multi-fomily Swellings, B

! {D) Retaining jurisdictics of this Satier with the

,I couxs pending ths adcptisn of zatiﬁfa,:ﬁu:y coiinances,

i . (R) Por such other relia? the coust dsems azprorri

¢ 7 and Jusk.



{#) Por coats of 3uit.

SECOoNT CCTNT

1. ®laintif? rapsats paTagTaph 1 thrsogh 2 of tha
f£izst count a3 1f fally zst forth barsin,
2. Ths ssandsant to the oxdinancea on SaptasSer 3, 1978

which changed the zoning from H20 to R4D in I3F¥ 38, was Cone

- witkbouk noticae, publicaticm, refarrxl Or publizs haaxing,

3. Thals acticn daniad the 2laintidfs the zighs tu e

haawd with rogaxd to a subetantial asd majox *g the

.ordinance.

4, Tha PlaintisSsx warws thus danisd their zights onder
both the Fadaral and Stats Constitutises and thé Zawxs OF the
Stats 0f Baw Jsrsey.,

VEIIZP0RR, Plalrtiffs Jdemand judcment

.

(%) Declaring the amended z::::zz:g ordinance illagal
ot vota. - R
o (=) L‘aaandix tha® part of the omdinance setiing Sorsd:
the RAD clazzificatriom aa :Lllegal and void. - |
@)  Retaining juzizei&im of this :azma:}i& the
court pending the a2doption of satisfactory ordinances.

{3) ZFor such other ralisf the court daems appromriase

() Por coats of szmit.



TEIXD cm
1, ?lalnei?? reseats paragrashs 3. "f':.rdcg"x 3 cf tha
éimt comz a3 iZ Zully sot £orth herain,- |
1 2. Sscticn 3 {b} (1) o2 Czdinanca BO. 3'47 providas that
' an cywner—applicant may be pamit*ad to davslop a plazned
Tresidsntial neighbarhood. This privilags is o b» grantsd by
238 Township Committes nfiar recommendaricn of thz Planniag Zoaxd
: 2. The zon.::g ordinanca foax not creats .c:: vss§ i=n

B - -

a propariy cowper the right to invoxs seei ?‘-éavzt.:aing, Tut maxas

it at the pleasurs of ths Flamningy Seard and the Towaship
! Cesomitise

i : .
- 4, Thiaz claasmificaticiy 1a ardiz ary. ma, siou=, =ns

| tnreascnabla in Seregaricn of the Plaintiffa’ econmstiimtional

righita,
: wmm. '?lain 23 cenand jw
; (A) Bscl::,.ng w Eﬁ. »—i‘? vox:l a:sﬁ _llaqa.l.\
j ' 3y Eacla:i:g that tlx ordinance iz invalid as it
iE uoes/vtgst the = 4 2Xd a.l. p:m**-\r cuz.ers, o

(€} Ratalming jorisdiction of this mattsr with the

! court pending the adoptiom ©f satisfactory crdinancas,

(D) TFor such othex ra3lia? ths coust Ssemx appropriata

Y amd just.



(2} Tor mcats oFf sunix,

i o o
i ?\- ol b ch LI

1. PSlainsif? rapeais paragrach 1 thrcugh 3 02 the

fizst count as 12 fully sstc forth herain.

0. 347 apparantly requixes a minimm

B

2. Cxdinanca

twanty-Ziva azros in ordev to inveks the FRE zealng alithough

o
[

iz netr sat fxxiih as gsuch.

¥
o

' 3. Tha minizwa lot sice noeced for toa zone ars 3o

i
| vagme and indafinits as to D wanforcaablas.

|

i WHERSPORT, Flaintiffs damand judcmente ,

: , ‘

; {A) Deciaring Ordimancs ¥No. 347 volld and illagal.

b
I {8) =zraining jusiszdiction of this matter with the
| ’ ’
' eourt pexding J.-zs L...ont..c:n o2 satisfactory oxdinmances, o

{C) TPor such other ralisf the court: dsems appromrizte

and jusk.
{_D) Por costa o2 suiz.
FIirra CC?JS"

1. la:.zti.. Tareats mmlwse#m

&

Ay

irst eount as if fally s=2t Zoxth "-‘a'ﬁ.‘z.

2. Sectiom 4(4){ii) of OzSinmmcw Eo5. 247 mandatss

» .
-

that “, . , spproximataly equal percontagss of ona bedroom,

;

+wo hedroom, thIye badm 23 four {or moxs) bedroem Zacilitias

s made availabls in sach tTack-.oflthe FRY zcne.



L.

("
Y, Tharw is m: undarliyisg factual Sasls auwpcarhiny
this reguirsmant 234 +hus it is arbitraxy, capricious, and
varzascpabla,

4, This re ~“—«=mant egu..at:..,g Todrooms 13 a danlal
22 sgual protaction undar the laws and in c:cn::-:aveatian of t'i:s
laintiffa’ comatitutional rig nts.

WESRZPCRS, Plaintiffs demand judgment:

{3) Teclaring tha zoning crdimca no. 347 vold

illagal.

(3) Setaining jursidickicn c;f this mattar with tbs

epurt panding the adepiisn of satisfactory ozdinances, |

{C} Por such othexr rmsllasf the oouxt dsems aprruprizts

Drovisisa wWhatsosvaer J0r mopils or mednlaxr hemes oF Dulti-family

hgzes of a t?? and demsity which wounlsd permit the neilicstirn

o2 such land Zor such puxTose.

4 o Ly i o



T IS I S RS T IT I T

| Gasisz fres tha eﬁarm‘:.a its caz::g crr'i..:a-.::a

~

3. 32i3 zoaing gchema by its'raquiiasants is Zazigmed
o syatamatically exsluda sinasities, zod those ol a3 lowar
aconcaic .str:.c‘:.u::a, and =282sctivaly preclindex thae conatruction
Cf ony Swelling, oxeapt of a t;?pa uh:'—.ch woald exclude such
minoritiss and lower incoms indivd n;ls. |

%, Tra zcoaning Schawa, by =sascn of its sxclusisn of
multi-foamily Awallings 23 a parmissibls use, f2ilz te oroects
2 Tsascnadly dalanced ccmua:.tv and :.gncras tha housisg ns-adz
©f its cwn pocularizn and of tha regicn, and iz theraby v;alatiw
<2 thae gamaral wvaliars |

YIRIPCRT, Tlaintif¥s demand judoments

{3) Daclaring tha zeming erdinance of tha Towashiy
of Barmaxds o e arvll and voild,

{3). Directing the Towmship el Bsr::a.:az to ceasa and

B {c} D.s:a-::taag e ;mm BCASRD OF TER TI3 -.&'BS.EI‘A.?b'C?

wmamwwwxm%mm 2ZRIAITS
o h-czslga* and adopt a2» mé:aa* o tha ming oxdinancs
providing for multi-family autal.i:gs.

(o) ?c‘. such othar raliaf as the Cm::ﬁ dgenis aprropr:

>

and jusk. -

{2} Por cosis of s3uiz.



L bumiress zocns,

STVEISTH CCURT

Plainzif¥s ropsat cazograghz 1 thrsogh 3 of the

2xain,

w’

Fuad s=% foreh

. w—hs

fivnt count s

o

| o
ta

2. A poction of .-?I.aintiii’s' procasty is situ:-‘r.sd
im the izmediate vicinity of the 4 terchaags =3 m‘e‘a eata 73 -

and Xinmg Ssorge Road,

3, This proparty is mce: szizadla fo caaser—'...;.l

davyealoTment, -

4, The fallury £ scpe thix prcpe#y far }cmmial_
usas in af:i*ﬁ:v, capricicus, unra,.soaabm and caafiscztarv.

wma:'m, Plainzifss dsaa::d *'ecgae:r'-:

{a) :,“beclaring G‘:ﬂiaaaca Bo, 347 void and :‘.lla-gai,~

3) f«.ata_.z..., jur:.sd..:tian of this matisar with the
cour: pepdiny the a2dcopiicn o2 satizfactary ar&i;:&ams.
{€) Par suck other ralia? ‘ths ccs:: da@s"a;:r;_::gzia*
. {2} E‘cr costs aé suis

SIgEre coTET

l. ‘?hj_ut:‘..f-.‘: rareat paragraphs 1 throesh 3 of ¢
£irss count a3 12 #3lly set foxth herain. | |

. 2. The TFY zoma cows not permit any naighberhood



. i
i,
i
k 3, N¥aighborhood Dusinassas ara not raadily aczassihls
. to =any porxrtioas of tha IRY zoma.
i

t 4. 7This lack of neigaboazshood rusinsss zons Iz

" vioclativa of tha genazal walZaXxe,
b )
: : WIERZFCORE, =laintifls &armand ju&man
i '
- i _ {a) Decl laring ths zoning ordiznancs of ths ..::ms!:.:.::

i

i of Barmards o be null and void,

: {3} Dirscting the Township of Bermards to csaze and

daszist frowm the saforcement of its zoning oxdizancs..

- (C) Dirscting the FIANNISS BCARD OF THI TOWNSEID o7
| EERNARCS and the TCONSSHIT CCMMITTEE CF TES TONNSEIL? CF BIRNARDS

£ provida rasasorablas neichrorhood businass usez for rasidsarial

’ i
i
| ' i

AXBAT » ' ’i'
{D) Fex sm—.h. cthar raliaf a2z the Court deams
‘apprepriaie and just.

! {2} .. For coska of suit

.// -
: '/'/
;5 Raspect! nllv zubmitied,

;
4'\:{
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‘SUPERIOR COURT SOMERSET COUNTY, LAW DIVISION

Theodore Z. Lorenc; Louis J., Herr, é' PRETRIAL ORDER
Sam Wishnie, Marion Wishnie, :

Executrix of the Estate of Harry ! Pretried by Judgze Wilfred P.. Diana ,

Wishnie, deceased, Alice u. Hansen,; : N

trustee’, Willis F. Sage, Wm W. gon pesru;ry 7, 1975

Lanigan and Merwin Sage- . ; ' o .
=vs- i Superior No. L— 6237-74 P.W.

Township of Bernards, et al. :
Co County No. C— 511203

. The partias to thisTastion, by their attorneys, having appeared bafﬂn the Court ¢ & pratdial conference on the above date, the following
ction was taken:

In lieu of prerogative writ to challenge constitutionality of amended

oning ordinange, which provided for planned. residential .neighborhood zone,

4

n that multi-family dwellings and neighborhood businesses are not provided

'or and to rezone plaintiffs' property.

N . < e i . : . - . - .

2.  See.Item 9.

3. and 4. .See’attached. :

5. Denial of use of property.
5. Nocne.

7. Constitutionality of zoning ordinance, remedy of mandamus.



R PR S

B A
-~ . e
a

s [ 2re

. : e ey -
Ve H2UGLEGS, A
RIS
= e NI
oY 2WHSOLY oY o«

L 3. i e
.‘\) S S W

Sermmye oy

.
vy g e
Bt K AR A4 TET N I B S

1 L ]

* o in h ad @
‘- - N - s
¥ - o i v e o ¢ 2 o Peliigeam o Tt ane -
. - - -lia C".-J.LL- . B

[ |
.

'j - PRy
- IS TR, .
. . .
-
e
yan
1 iy
[ 4e Seven ¢ .. rem Y
- e weml e
z Moy b F lseesd Yoy o et ] ety
() AL I 0 o- B R S It v.);f wive L HOo T e clltx.

(N}

o T"“)?'

Vimi i ia

1 direovory A "va

ES _(J.a.-",(.c;' ASEA S VS e T
> ! .

. AR 1 M T . S e r——— = = B8 4P e - e

B ‘A ‘4-
- — cm—
I - . -
- a e f . N e
[DUSRFIGE-4 B/ ALBr-'L’ JalN, e
. . ’ ’
JR— —- -

P,

s,
Y

Lz

- ey oy e Y g,

riiba ilige Ayt

LSOy

S A PP U 4 Ty o o o 1. .. dem
LULDNAL e v it

.
=l 2 g AP IroREpPY FE N o R L
o Tounchi; comzitag.,

»
Qe
} b alJc - .
s -
.- S e H . -
. ’ ‘.,f - R f, -

- T

I r 7 Lde BE AR
A A SN 0

. ' -
adaitaadd O,

PN

———
.



R Bl s

JERST
EAST

01) 5

Torne

2
'S
(

4
gy

o

1
"
f
{

i

THEODORE C. LORENC,

{E TOWNSHIP OF BERNARDS,
t als,

. NATURE OF ACTION: 5
constitutionality of amended ordinance in th
does not provide for multi-Tamily dwellings,

& SINGER, ESQS.
HIGH STREET

26-3300
ys for Plaintif? :

U
1 ,
OMHRV*HHH, NEW JERSZY 08876 :
2
At

et als, :
Plaintiff, :

V. .

o

Defendants.

out proper notice and pudblic
Tages of certain planned residential neighbor!

to all property owners
indefinite so as to be
tion of the law, Talls
zoning, systematically
2r income, ignores the

provide for:adecuate commerciali use, and fails.

In lieu of

CAL

SUP

ERIOR COURT

LAW DIVISION
SOMERSET COUNTY

DOCKET NO. L-6237-7L4-P.W.

CIVIL ACTION -

PRETRIAL

PLAINTIFF

prerogative writ; ¢
that

w

ation, does . not alil

in the cnailenged zone,

unenforceable, denies egu
0 meet with
excludes minor

needs

N
o3

O l 4
e O O n ct

“-‘ m n O

the statutor:
ities and thos

MEMORANDUM CF

=

3
}-4

1)
‘\) v O

4 09 O
£

3
3

of the general regic
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these documents may be reviewed by the attorneys rIor
parules and as stipulated for adm153101 1nto evidence at thoe

time of trial.
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6. AMENDMENTS: None

7. LEGAL ISSUES AND EVIDENCE PRO3LEMS:
n in Number 1 and 3 Supra. With regard uO

J.O.Ll/

problem, a motion 1is pending regarding dep
defendants refuse to answer.

8. LEGAL ISSUES ABANDONED: None

9. EXHIBIL

osi

The legai issu
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S: To be presented and consenued o at the time ol pre-=
- rial as determined by .counsel. ;

10. - EXPERT WITNESSES: No limit.
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. ORDER

4.. TRIAL
15. ESTIMA

16. WEEKLY

17. ATTORNZY

MAT
ulat

118. IT IS
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19. DART

RIEFS:

2
3. ANY OT

As ordered by the Courst.

OF OPENING AND CLOSING: As usual.
HER MATTERS AGREED UPON: None.
COUNSEL: Steven B. Fuerst, Esqg.
TED LENGTH OF TRIAL:

CALL OR TRIAL DATE:

ed and marked intoc evidence.

S FOR PARTIES CONFERRED ON VARIOUS GCC
TERS THEN AGREED UPON: Various documents could de stip-

HEREBY CERTIFIED THAT ALL PRETRIAL DISCOV
M°LET“D except interrogatories.and deposi

=S WHO HAVE NOT BEEN SERVED: None.
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THEODORE C. LORENC, et als, Plaintiffs

the housing needs of the Township's own popu*“tion
region, and is violative of the generasl wellare.

A 2
-

v. .
THE OW\IShID OF BERNARDS, et als, Defendants
!

Docket No. L-6237-T4 P.W. ‘ - :

| E

|

13-4, FACTUAL AND LEGAL CONTENTIONS OF PLAINTIFFS: As set Tortn !
in the amended complaint the plaintiffs are owners or pur-
cnasers under contract in a certain real oroperty lecated ir
the Township of Bernards. A por ‘ion f the plaintifls zro-i
perty was the subject of prior litigation, to wit: Dociket |
# L-12870-72-PW in the Superior Cou of New Jersey, Law :
Division. A Court Order was ente ea in that action reguir-

- ing The defendant to rezone the properties in guestiocn. !
The decision was rendered in the earlier matter on March 29,
- 1974, The said decision required a rezoning by tae Townsnip
by July 21, 1974. Various postponements and adjournmenss |
of this aeacllne were obtained and the present ordirance i

; was passed on September 3, 1674. ;

! The ordinance provides for a PRN 6 zone as well as a P3N 8 !

| zone. It is the contention of the plaintiffs that tiais !

; zoning scneme does not comport and satisfly the requirements

E - dictated in the earlier litigation. :

! !

| The rezoning is deficient in that it is a denial of ecqual

i' protection under tne laws, due process, and falls tc provids

i the construction of less eXxpensive “es*aertial cwelllings

E which could be afforded by minorities and people of Lcwer |

i economic status. As further set fortn in The complains, th2

i plaintiff also contests the fact that the PAN zoning i1s noT;

! vested in a property owner out is at the pleasure cl the :

| Planning Board and the Township Committee. In order to in-

é voke PRN there is an apparent minimum reguirement ci 22 acras

‘ The minimum lot site needed for this zone is 30 vegue and Iin-

! "definite as to-'be unenforceable. - The FRN.zone sels. forcth.

} minimal ratios of 1,2,3 and 4 (or mO e) bedroom facilities..

‘ . This recuirement is a denial of equ protection undsr the .
laws and is in contravention of the Dla;r31ff'" censtituticn-
al rights. The Bernards Township zoning scheme maikes nc X0~
vision whatsoever for mobile or modular nhomes or mulvi-lamiil;
nomes of a type and density to permit the utilizaticn of th2

land for such purpocse. This scheme through ifs exclusion
fails to promote a reasonably balanced community and ignores
and oI tac



The plaintiffs further contend that the tract ia cuestion is
best sulited for commercial development and that the zoning
snould provide for such development

The p;alut;;Ls further contend Snat even in ¢ ,

the PRN zone as presently constituted is enforceadple and le-
gal, that it should be rendered void for 1ts faiiure to pro-
vide for any neighbornood dbusiness zone with wnich to service
the local community.
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ctee in

urther contend tnat the zcf of
om an R20 to

nging the aiternate use of the
n R40 use without proper advert
red by State statute constitutes a denial
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er both the [lederal and state constitutions and
tne State o New Jersey.
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For alil of the reasons set Jfortn above, tne plaint
an order from the Court declaring tne o;dlnance num
void and 1+le?a*, Girect the Townsnhnip To desist
ing said ordinance, direct the Planning Board

Committee tTo promu¢gate and adopt amendments
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Township zoning ordinance in accordance wWit:

ntered in related matters, the reliel sough
the state and federal constitutional “ecu:“ene
retain jurisdiccion of this matfter pe“ ing enac ;
satislactory legisliation.
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FACTUAL AND LEGAL CONTENTIONS OF DEFENDANT TOWNSHIP OF BERNARDS

The ordinance

5 1.

in question was duly and legally~édoptea by

the Township Committee of the Township of Bernards, and it rep-

resants a valid and reasonable exercise of the municipality's

zoning power. The

3, 1974, did not su

ordinance, and ther

and public hearing

amendment to this ordinance made on September
bstantially alter the substance 6f the
cfore further notice, publication, referral,

were not reguired. _ s

The zoning ordinance in question complies with both the

’.-l

etter and the spirit of the court order in the prior litigation.

Furthermore, the ordinance complies with all statutory and con-

- stitutional standards and regquirements.

The land usage established by this ordinance is reasonable

e

nd .in conformance

with the county master plan and with guidelines

and stgndards‘established by regional planning authorities.

Furthermore, local
it unreasonable to
ment on this ;and.
considerations are

all of which would

>

andrregional.environmental consicerations make

permit a higher dénsity of residential develop-
Among these local andé regional environmental
air quality, water supply, and waste diséosal,

be adversely affected by a higher residential

density. As enacted, the ordinance represents a reasonable

and legitimate balance between the need for new housing in



this area and the need to protect the environment not only
of the municipality, but of the_entire region.

The township zoning ordinance as a whole makes adequate
provision for commercial and business zones, and the present
ordinance is not defiqiént in failing to make specific provisions
" for these uses.

This ordinance is entitled to the presumption of validity, -
and has no discriminatory intent or effect. It is a wvalid
and reasonable exercise of the municipal zoning power, and
plaintiffs cannot substitute their judgment, or that of the Court,
of what benefits the public welfare for that of the duly elected

municipal governing body.
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TEEODORE Z. LOR=IC, et als..-

o ook ..uﬁ"'iS;-" OF 3?3&333, G::. aj.S."_"

FoX) _
aci acn Avanua a= °unch 3cwl uoad
rrist

PRt 3 )

zown, New Jarpay - 07350

1) 53’—9014-' :—--- 363

agy Zor Defeadant Tha Plamning.

Boaxd c’ ““e ”cw:zaxp o- 33”13:38'

SUDPERXCR COURT OF NI JERSIY
LAY DIVISIGN, SUERSST COmTY

¥

[ 1]
w

Civil Action %

Plainxiszg, s

' L . . T .-9- ...:AL &‘H—u:sq;l“‘j:j C?
V3. I s DIPTEDANT TER PLANNTIG
" ‘ BEOARD CF T2 TCOWNISIET®

"

C7 SRRIARDS

(O

Defendants. @g?
NATTRS OF ACTISY: “Action i l.au oZ prerogativs writ againg:
'”*wraa;: Sommitisda and Planning Boazd to-gex aside: as iaval:
an amcndoont to the zoning oxdinance.. ~*~‘*°‘-g lammed v
Residentizl Baxﬁhkﬁ*a sdc and to ccmuel a Townchip C~P~*
‘zag and thc Planning 2gaxzd o adopit o.**g auanazsn
tting _ul.gpluﬁ“-nily’éwa’l*-gs; noich>oxiood bus
uses in rooidenmtisl arzcas anﬂ £5 Fezons parts of .;&a'
property £or -cm:s:cial usa. T e : S

.l’a ‘t‘

 ADMISSIONS AND S”.FCLA“ISSS. iz zdmitted that tha o
mentisnod in the complaint was adopied but its intasprataiisn
iz a mattox of 1:?.~ It ig Su—iher acdaitted thst the plain-
tissse prage-by gzgua:nd in tho vicinity of Ring George Road
and Intopstate Routa 73 iz not zonad for commercial usa and

" that “elghbo:nocd Tusinesses azs noz ne*mztbsd in .ha Plannad~
Rasidential Helgﬁbc-“ood zona.

L

- .- . .- - . fe .. . e [P
.
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DAXAGE AND DITURY, '<:J. 2 D?.cn "’«'7 L ‘ -

-,

s

FACTUAL 2D LEGAL CONTENTIONS: Dofondant 2lanning 2oaxd

ralics upen the Pratrial Meomerzndum of the Defandant "‘cwn.mip
o 3ormardg witk raspact to bhu Zactual and lsgal coastantizaz
inavolved in this actiosn, buit in addizion contonds that o

ths axtont "'"1:1‘: the First, Sixth and 2ighth Counis seeik zn
order diroceting the 2lamning 3oaz 4 of tho Tocvmship of 3\.:::3"&,..
to takae particular action to promulgats and adopt anendment

to the zoning oxdinance providing for mul tiple Zanily au-llp
ings, neig'nbo:hcod bus.'.nesa uzes in regidential areas and

‘&g resonczplaintiffs® land at Iaterstate 73 for commarcial

. use, tho acticn:isc in tho naturs of an action for a writ

" of mandamug t0 ccmpel logislative - action” and the Court is

- 'without peen to. o*c’.sz guch ac":.sn. o

oy

INETS:  To be dcueminad at. ..,h,a P at:::.al confsrsnca..

..m..:A.. ISsTSsS AXD "7?4.)3:\_- ‘.DRCB?"“ Sae nme: 4. Otha—wize

IXSTSITS: To be dets-u..a."zad at the preitrial confax ance.-

- the Planning Boazd rolics ugoa the Pretrial M@mo:anmm c*’

the defeacdaat Township of Bernarda.

- e

| LIGAL ISSUES ARANDONED: Nona.

]

IXPERD mw‘-..-.-.sszs: . So limit.

BRIEZEPS: As ordeze& by the Court.

»BST"'F;"'"JD L:.':G"IE Ox T‘?I‘AL. .

" ORDER OF. O""’"EG AND CCOSING: - As“ usial.

ART ,O'I“JEEZ L"&P”'“?S m U2Cids. Eone.

(R

TRIAL :.;:’3"‘: S..nca tha dote .:nz..nat:.ca of tbe izseas in P

ticn agoinstthe "‘a..m.ng Hoazd will ncoceszcarily bs .
dac dod in the acticn againsxk e "‘m-:..h:.n o2 B...":ar:;s,

'« it ig not anticipated that co'ansal for the ?lanning 2oarxd
Iwill participate in the trizl aand will rely upon counsel.

- foxr the "”msm.p cf Be*—:a..dz unless the Court ot‘ner.flsa
diracta e o T :

oy : . . : . [ A

wzmeY CAL.u oy -mf DATZ:

A'*"‘OM.;..S FCR DARTI.?.S cer ’“::""{R:D ON VARICUS COCASICNS.
MATTERS TERN AGRIED TPCH: Varicugs documents could be stipulats

and marked inito ev‘danca.



13. ID I5 EERETT CERTIPIED TEAT ALL PRETRIAL D
3238 CCEOLITED, axcept intarrsgstoziss

19, PARTIZS W=D EAVS EOT BZEM S5ZRVED: Noza.

Robart 9. 3roRkaw

DATED: é& ?_Q)mmw.g 93] (G715 . @\ C\%‘E«k i
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WHARTON, STEWART & DAVIS

COUNSELORS AT LAW
T. G!RARD WHARTON

WiLLiaM T, STEWART, JR. 25 CLAREMONT ROAD
A.ARTHUR DAVIS, 3% P. 0. BOX 139 PRINCIPAL OFFICE AT
LOUIS A IMFPELD SERNAROSVILLE, NEW JERSEY 07924

SOMERVILLE, NEW JERSEY
RICHARD M. THIELE, JR,

RICHARD H. HEROLD
ROSERY K. HORNSY
RCAERT 3. HAINES

RALPH L. STRAW, JR.

201-766- 3200

CABLE AQDALSS
WHARLAW

JCAN L. MOTT

FRANCIS X. HERMES

DANITL J. MATYOLA

DAVID A, SACKS

MILES S. WINDER, IIL i

CrnTHIA A. KASTMER September 4, 1575

QAYIO A, LAMPEN

Honorable B. Thomas Leahy
ﬁ Somerset County Court

“Court House

Somerville, New Jersey 03876

!I Pernards Township ads. Lorenc, =2t al.

Dear Judge Leahy:

On June 5, 1675, I appeared before you with ¥r, English
and in the presence of Mr. Lanizan. Based upon representations
Juudn to the Court by -me, Your Honor adjournsd the trial to
Monday, September 8, 1973. You indicated at that time that in
*hv interim the Lownshlp was to reviasw, recongider and revise |
its zoning ordinance as may be mandated by the Mt. Laurel case.
You further directed that the Township was to submit a written
report to the Court on or before the trlal date setting forth
its prosress toward the achievement of the needed legislative
activity. 'The understanding of Mr. English and I has been that
D while Your Honor dié not necessarily expect the work to be com-
nleted by September B, 1975, you did expect that significant
progress would be made, and you were explfcit that you d4did not
wlish the adjournment to be followed by further unproductive
dalay. On behalf of the Townzhip and in compllance wilth the
Court's order that a2 renort he made, I enclose an original re-
pert from the Mb. Laurel Subcommittee of the Plannling Board to
the Tcwnshlp Committee dated August 25, 1375, and with all ex-
. hikilts referred to thereln attached. Coples of all of this data,
7 thouzh some are clearly within ths attorney/client privileze,
ars being orovided to Mr. Lanigan for his information.



eptember 4, 1375

"2
¢

Hon. B. Thomas Leahy , -~

In the interest of completeness and clarity there are two
other items which require mention. Pirst, a member of the Ht.
Laurel Subcommittee, Hr. Willliam Allen, who is alsc a rmember of

ha Townshin Conmit»a-, submitted a minority report which ex-
pressed some of hls personal visws. Second, the Township Com-

mittee is of course still in the process of assimilating material .-

and antlcipates that the Court will understand that the enclosed.
data are not resgarded by it as elther indicative of the only
course it miaht follow or substzntivelj providing the best
avenue for meeting its oblization.

I respectfully submit to the Court that the enclosures
denonatrate th2 very significant amount of work whlch has been
accomplished by the responsible Township offiecials svan over a
pariod interrunted by annual vacaticas. I submift that the
Township's mood falth and manifest intentlons are well demon--
atrated by this material. The electsd and appointed officilals
are proceeding in an area where llttle State or County assistance
is 3vailable and the local resourca2s work are limited In Yeras
of manpower and expertise. I believe we are well justified in
"eounstin* thre Court's further indulcgence zand would accordinzly
formally ask that this nmatter be further adiourncd to January 5,
1976, in the clear expectation that the reedad le~ialative
action will have been completsd In at time.

Respectfully yours,

O~ '\j%

!/ I ! ‘C/\.«\_,(/(/l/{_____..

RHH:Jrm
d.cTosurn

ce: Kiﬂholﬂs Conover Lngzlish, Esa.
¥William Y. Lanigan, Esg.

/
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SUPERIUR COURTYOF NE«w JERSLY
LAW DIVISION - SOMERS.T COUNMTY
L-6237-74 P.W.

THEOQUURE Z. LORENC:

LOUIS J. HERR; SAM WISHNIE;
MARION WISHNIE, Executrix of
the Estate of Harry Wishnie,

Deceased; ALICE J. HANSEH, CCIVIL ACTIWN

TRUSTEE; WILLIS F. SAGE: :

WILLIAM W. LANIGAN and TRANSCRIPT OF

MERVIN SAGE, . PROCEED IHGS
Plaintiffs,

THE TOWNSHIP OF BERMARDS and
THE PLANNING BOARD OF THE
TOWNSHIP GF BERKARDS,

Defendants,

April 26, 13974
Courtinuse,

Somerviile, Mew J

ersey.
EEFGRE "HOMCRAGLE B. THumMAS LEAHY, 4.C.C.
APPEARANKCTLES:

WILLIAM W, LANIGAN, ESQ., -
" For the Plaintiffs, '

WidARTui, STEWART & DAVIS, &£34S5.,
8Y: RICHARD #. HEROLD,
Fcr the Township of Barnards,

RUBERT G, BRUKAW, ESG.,

For the Plarning Board,

GRUSSMAN, C.S.R.,
COURT REPCRTER
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MORMNIMG SLSS!ION

SERGEANT AT ARMS: All rise,

Superior Court, Law Division, Is now in session,
Honorable Judge Leahy presiding.

THE COURT: Be seated, please.

MR. HEROLD: If your Hondr please, there are

certain preliminary remarks | would like to place

~on the record as the attorney for the Township of

Bernards.

As the Court can recall, last summer on behalf
of the Township | aknowledged that the mandate of
the Supreme Court of Hew Jersey, as expressed in the
Mt. Laurel case applied to the Township and that the
Township accented the need to enact certain zoning
amendmentsfto‘comply with that mandate,

At that point the Court adjourned the trjal in

“this mater flrst until September of ‘1975 and then

the matter was further continued to the end of this
year,

An ordinance was {ntroduced seeking to provide’
for the potential of low and moderate inccme housing
within the community, which ordinance came to public
hearing beftore a very, very large auidence of ccmmunity
citizens and was, thereafter, withdrawn.

Itvas withdrawn, however, witnh representations at
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" the time that were sublished in the press and stated

by membefs of the Township Ccmmittee that the
Township Committee continued to accept'the cbligation
to enact and ordirence in compliancawith Mr, Laurel
decision and that such an ordinance would be enacted;
that the withdrawal of the particujér ardinanée was

to b= regarded as temporary only,

|, therefore, advised the Court that the representa

tions made hefore your Honor had not changed. The
Township ackééwledges the t it must enact an ordinancé
in ccmpliancevwith the N.A.A.Q.P. against Mr. Laurel,

The present status of that matter is that | have
personally drartted o revisicns of 5 new ordinance
seekliig such_ccmp?iance by esta®lishing a2 zonfng
cotential for low énd mederate inéome housing in the
commbnity.- The last such revision’is’dateé Aﬁrjl 22.
397514 . .... ) L

Tﬁere is this very evening scheduled in the
Township a meeting to which varlous interssted
citizen groups have been invited for the purpose
of discussing with them the latest draft of the
ardinance,

e is my present bellief <that an ordinance will
he introduced in the month of May,

| put these matters befgre the Court becsuse one
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cf the counts In this complaint seeks to invalidate
the zoning ordinance for its fdlure, essentially,
to.comp!y with tne Mr. Laurel case., The Township
acknowledges now, as it has, that to that extent
the complaint seeks relief which it does not contest
aﬁd would submit no testiﬁony at any time to contest.
It fs'our judgment that based upon these
representations a courﬁe of actlon remains appropriate

pursuant‘to which the Township be Instructed to

. conclude its efforts to enact an ordinance in compliance

with the Mt., Laurel case.

| recognize that the Court has generously
accorded time to the Townshin heretofore and |
say that with all sincerity and that that time has
not yet been reponded to by . the enactmént of an
ordinqnce.

Neverthelass, | am clear :haplthe Township

continues to acknowledge its responsibility to do so

ang | am sure the-Court‘ls clear In its right to
enter an order to direct the Town to do so.

That wuld conclude my remarks, sir.

MR, LAMIGAN: If the Couft pleases, plaintiffs
are ready to try the case today, We hawv waited a
long while for this day.

We were ready to try the case last June, .
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It was adjourned to September and adjourned until
January and adjourned until fFebruary. HNow adjourned
until April. The ordinance is clearly i{nvalid., It is
just a question of when this Court tzlls them that they
ﬁave got to 96 back and come to their senses and address
themselves to their responsikilities as elected officials.
The dif%iculty is it is invelid for many reasons.
it Is invalid for its clear noncompliance with the
Mt. Laurel decisicn. The density requirements of the
ordinance are clearly not supportable,
It would be ry suggestion that this Court not
only direct the Township to dbsomething, becausé i
think the Court directed the Township to dc something
seQera! years agr and they have done notking., | am
urging upon the Court that the ordiﬁance be declared

Invalid at least with respect to Mr. Laurel and if

.. e Court does,not.go-furtherfwfthpht'the benefit of

proof and | admit that without further proof the

Court cannot make an unltimate decision on the density
question and those questions related to density;
that this Court set down anotﬁer trial date and give
the Township its final opportunity to do semething.

iz has no more study aroups %o get together,
It has no more factual data to get together; no more

citizen committeses to appoint. Thay have run out the
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the string. And 2t this time they have got to be

told you must address yourselves to your responsi-
bilitles because you have made representations too
many, too long aﬁd too often.

| don't know whether to argue this morning ihat
we should try the case immediately or not. ! am
nrepared to; | am prepared to bow to your Honor's
decision as to what to do next. | am at my wits end,

! cannot do any more than be ready for the
trial of the matter and be willing to address myself
to the illeéa)!t?es of the ordinance,

Thank you.

THE CCURT: Well, we are left with a‘position
that there is o contest as to t;e fact that the
ordinance as an entity is admittedly not in compliance
wkth the doctrines set forth by the Supreme Casrt
of tbié State in the Ht.zLagrgl dgcisﬁon,

Now, that is the laQ‘of Hew Jersey, The highest
Court of the State has interpréted the Consitution
and statutes of this State and their interpretation

controls. |t controls lower Courts and it controls

public officials. All public officials take the same

cath that I took,

"1 will uphold the Constitution of the State of

Mew Jersey and the lawe of the State of dew Jerssy.“
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There will be compllanze with the Constitution
and the laws of the State of New Jersey no matter
what public officials are involved,

HoweQer, ifthe ordinance is invalid in light of

the Mt, Laurel doctrine, the cobvious result after

~a prolonged trial, which would imolve this Court for

weeks, denying us an opportunity to reach other matters

- winich must be resolved, would bz that the Couft would

remand the matter for a brief period of time with a

direction to the community to bring its ordinance

into compliance with kv, In effect directing Bernards

Towrship to rejoin, if not the Union, the State,
There is no sense in gaing into Qeeks of trial

ff there is an admission‘that the ordinance is to

be brought into compllance with Mt. Laurél.' The Court

would not reach the other isstes {f the ordinance is

- found not to be complying Qith ;;qte;law, because the

‘Court would have no idea what the remedial ordinance

would provide. i can't predict what the lccal planning
officlials and governing officlials would decide would
be their methbd of achieving compliance, S0 there is

no way the Court cculd rule in advance as to the

other aspects of the ordinance which might well

disappear,

The charm of a properly preparad, ~omorahensive
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fully so. -But ¥ the‘job-is not done by those

plan {s that It i3 comprehensive and each of its
parts recpgniies the nature and extent of its other
parts. So whatever is done must make a logical,
rationalvhole. So in light of the frank -- and |
respect the municipality Fo} acknowledgim through. its
counsel that there still remains need to bring the
ordinance into compliance with State law and in !igﬁt
of the ffank admission of that fact | am left with
very little choice but to direct entry of judgment
to that effect , keepiﬁg open and retaining jurisdiction|
as to all other untried aspects of the complaint;

i remlnd'the.Township through Its cqunsel that the
Court has no dasire to Be Bernards Township Planner,
| 2m not equipped by staff or dccal knowledge, the
way the Iﬁcal offida!s are, to db the job that should

be ‘done. -That is a municip responsibility and right-

feﬁpoﬁsib!e for doing 1t, the job will be done Sy the
Court, |t has been decne by a Court in this State
before and It'brobably will be done again. It is

heoped that it won't be don2 in this County that way.

It should & done by those charged with responsibility
to do it and whobhave taken en oath, swearing that they
will do 1t¢t,

As a rather rejpectsd president once said, if it
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Judgment will be entered and | will expect an
order from counsel for the Teounship to this effect:

Directiég that the appropriate local bodies :aké
the hecessary action to bring the Bernards Township
Zoning Ordinance intg compliance with State law and
that that bs done by a date specified.

Now, Mr. Herold, you ask for 60 days. Sixty days,
would, Qf course, bring us to “riday, June 25. That

would only leave the week of Jure 28th and the short

week of July 6, because there is the Fourth of Juy

holiday that Mhnday, for me to hear this casc if
cempiiance has not been achilevad,

Would June 18 present anv excessive burden?
It would be seven days less than your requested neriod,

MR. HEROLD: Your Honor, that is awery tlgﬁt

schedule, .in sugsesting 60 .days l.fe{t-lzgas.suggestingA

as tight a schedule as possible in view cf the

(a4

statutory referrals required and the fact that we
don't have an ordinance intfcduced, as wes feasible,
and | am anxious both to comply'with this Court's

order and that the Township have time under which

it will comply. | don't want to be back sefore the
Court requesting that that fime neriod be extended.
T

| don't want to appesr or have the Towunship appear
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contemntucus of any direction =f the Court,

May | answer It this way, your Honor? It is
possible, of éourse, that the Township could have an
ordinance enacted by June 18, 1976. That is almost
the bottom line in the available time. It would be
my hope that that time period if it has not been
met ﬁight under an appropriate showing be extended to
the Firsﬁ of July,

THE COURT: A}l right.

Then | 2m going to direct that the order set the
date of June 18 and anythling beyond that will have to
Se on extremzly good cause showin,

MR. LANIGAH: Your Honor, could it be.on motion
rafher than by letter to you?

THE COURT: Yes. There would have to be proof

in open Court as to the basis for the need for further

f~delay.

MR. LANIGAﬂ; Thank vyou, Qour Honor.

THE COURY: That would give us, basically, two
full weeks and one sso?t week before | will be taking
a little time off to recharge my batteries and | will
be back in August and | have the responsibiiity for
all four courts other than jury trials for the menth
of August., Anything beyond that would really mean

another two-and-a-half months until mid-September,
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which is entiraly too much tima.

This matter was pretried 13 months ago -- almost

‘14 months ago in March of 1975. It has tc be tried

and it has to be decided.

A1l right, | will expect an order to that effect
and } wi)l expect compliance with that order,

Thank you all.

(The proceedings are concluded.)

CERTIFI1CATE

| hereby certify the foregolng to be a

truz and azcurate transcript of the proceedings

]

in the abcve entitled matier,

UATE.: é/((n[ég o /MW/% >
= o ROBERT 8. GROSSMAN, <.
. : R

OFFICIAL COURT REPO

S.R.
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Marton, Steawart : Davis

25 Claremont Road '
Bernardsville, New Jersey 079324
(201) 766-3300 - ' ’
Attorneys for Defendant, Township of Bernards

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - SOMERSET COQUNTY
. Docket No.'L-6237—74-PW»

THEODORE Z. LORENC, et al.,

L2

| Plaintiffs,  : ' -~ Civil Action
v. | ' - - ORDER

THE TOWNSHIP OF BERNARDS,
et al;,

.8

Defendants.

‘This matter having bekn brought before ‘the Court for trial im the’

Richérd H. Herold, Esqg., attorney for defendant'TGwnship of Bernards,
and Nicholas Conover English, Esqp, of counsel thereto; and said
attorne& for‘the Township of Bernards having stipulated in open court
that the Township Committee of said mﬁnicipality acknowledges that
its zoning ordinance fails to comply with the mandate of the Supreme

Court of liesw Jersey as expressed in Southern Burlington County

N.A.A.C.P. v. Township of Mt. Laurel, 67 N.J. 151 (1975); and the




Court having consldered the remarks of counsel and good cause
appearing; |

It is hereby Ordered on this /77’;';" day of HMay, 1976, that
defendant Townshlp Committee of the Township of Bernards shall
enact on or befofe June 18, 1976; such amendment or amendments to
its Zoning Ordinance as shall bring the same.into compliance with
the mandate of the Supreme Court of New Jersey as set forth in

Southern Burlingtoz County N.A. Q P. v. mounshio of Mt. Laurel,

67 N.J. 151 (1975), and, in particular, shall specifically providev
therein for its fair share of the reglonal need for low‘énd moderate
incone Housing,_ | | |

It is further Ordered that the Court shall reserve jurlsdiction
over the balance of thlo proceeding and, following the 1egislative
action directed hefein, shall hear and dispose of the reméining

issues.

e hereby consent to the
forﬂ of the foregoing.

//Z///a/ /Cza

William V. Lanigén, / A
Attorney for Plaintiffs

T2y, a M ol

Richard H. ﬁero*d
Attorney for Defendent
Township of Bernards







PUBLIC HZARTIG - MAY 13, 1976

ORD, 7385

AMEUDING THIZ ZI0HING ORDILIANCE OF

Al ORDINANCE &

THE TOWNSHIP OF 3ERIARDS, T THE COUNTY OF
SOMERSET, AMD IN THE STATE OF MEW JERSZY, TO
PROVID’ FOR LOY AND MODIRATE THCOME HOUSLJG I
SATLD TOWE

Whereas, the Township of Bernards recognizes its oblization
to comply with a mandate of the Suprsme
presumptively making realistically possible an appropriats.

vapristy and choles of housing, inciuding its faly 3hars of the

reglon's need for low and rnoderate incoma housing; and_

Whereas, the Townsaip has engagéd in extensive studies and
efforts designed to develop adequate data in order to estailish
and carry oub complizance with‘the Judicial directive; and

Yhereas, the Township wishes to provide for low and nmoderate
incone housing within standards which will tend to facilitate the
unity and absorption of such housing within the Township and not

create an isolated addicion thereto; by locating the Same with a
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caraful regard ¢
residents as well as the environmental and assthetic impacts of
particular_propoéals; andA

Whereas, the Township intends that 1ts legislative action

+

herein shall also be consistenf with the Municipal Land Uée Law;

-R. S 40 353-1 gt g engfvomply witih the purposeé of -sald act

as set forth in R.S. 40:55D-2; i -
Now, therafore, be it ordain=d by the Township Comaittee of

the Township of Ba2rnards, In the County of Somarset, in the Stats

of New Jsrsey, as follows:




States Dapartment of Housing and Jrdan Develooment, the lew Jersay
Yousing Finance Agency or other generally accspted State or Fedaral
Agency. At the time of adoption of this ordinance, an annusl in-
come for a family of four of not more than 312,950,400 qualifies

3

such Familyv for admission to moderats income housing.

f. Market Income Housing -~ Housing which i35 economically
feasible for famillies whose income level is capegorized as markes
within the standards existing'rrod time to time and promulgated by
The United States Department of Housing and Urban Development, the
-Hew Jersey Housing,?inance Agency or other gensrally éccepted
State or Federal Agancy. - At the time of adovtion of thi$ ordinance,
an annual family incoma of not more than $23,000.00 gqualifies such
family for édnission to market income housing.“

g. Family - A group of pérsons related by blood or
marriage or otherwise lawfully living together in a dweslling unié.
For purposes of this ordinancs, family shall also be.deemed to
include and applyvfo an individual residing alone.

h. Floor Area Ratlio (F.A.R.) - The ratio between the
groSé floor area and either tha groéé site area or the net residsnti:
Isite arez as apolicable.

1. GCross Site Area - The totzl
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lines shown on ths fownship Tax Hap.f Th?vabeaiof existing étrée%é
however, 1ls excludad.

J. Cross Floor Area - Ths plan projectiqn 6? all roocfad
areas on a Site, whether fixed or temporary, nmultiplised by tha

umber of hahbitable stories under each roof ssction, ptlus the area

of all reguired parking snacas not under roof. Overhangs of 4



the first one hall of the total number of units authorized
nerein shall be, to tha extant feasivle, so located that no
portion of any comnlex shall be within‘one mile of any othar
commlex. In no'event shall the distance Sep;rating complexas

be reduced velow ona-h2lf mile. Th2 presently aporoved Ridge

v

Oak multi-family project shall be considerad a Balanced Residentizal
Comnlax for nurnasss of apnlving the2 siandards sa2t forth in
this subparagraph.

c. Thé applicant éhall provides proofl that ﬁhe requiréd
rental or puréﬁase subsidies are adeguately guaran;ee§ for_a minimum
of forty vears. .

a. Each Balanced Residential Complex shall Eé Served
by public sewer and public water facilities.

e. Bach Balanced Residential Complex shall be reasonably
aécessible toiessential residential and communify services and avail-
able transpdrtation forms; l

f.

L)

he perimeter structures within a complex (except

for that portion of the perimeter which may be made up of common

= 9

open space) shall be one family housés on lots of a size not less 
than sixty by one hundred.feet, orltwin houses on two such lots.
Within tne gerimééef vards thereoi,'the;applicant-shgll orovide -
screening ;lanﬁings ol trees and.shrubbery of a character whlch will

contributa to an effective transitional arsa between the particu-~

lay comnlex and adjoeining areas.
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raquiremants that nearbdy residential zons propsrty owne

be aflforded as compatible an adjoining use as is consistent



to tima. Untlil superssded by subsa2guent dec2nnial Census data,
the distribution of dwelling units shall conform to the following
tabls which reflects 1970 Census data:

Percentage Within

Sizz of Duslliang Unit tach Complex
One bedroom units 25 to 30%
Two bedroom units - : 25 to 308
Threz bedroom uaits - 25 to 203
Four or mora tadroom uniis 25 o 290%

1. The following "Scbedule af SlZ° and Space Ragul tions’

shall apply to Balanced ReSLdentiaL Cor alexea.
Maximum F.A:R. ' _ ’ ' o
On Cross Site Area -~ 253 ) )
On Net Residential Site Area - 35%

Schedule of Minimum Room Areas
As pronulgated from time to time by
llew Jersey Housing Finance &Lgency or
any successor tasrato.

Minimum Set Baclk
Fronm bounding streets and bounding
tract propsrty lines - 50 feet

" Maximum Height - 2 1/2 stories

k. Findings for Balanced 4_s*deﬂtﬂa1 Complex.

Fo Balaﬂcad Res*dantiaT Complex shall be aoorovad u1?ess

the Annroving Auuhcr ty shall fird and determine that thﬂiaoalica ia

can be granted wiuhout.aubstan ial éetriment to tne public ﬂood and

. R

: ﬂill not substantially iroa;r th_ intent éhd p;rpose of the zone p1

and zoning ordiﬂarce.

5. ~ Standards for the Establishment of Opsn Soacae Orgz zanization

2. Unless the common ¢p2n space Is dedicated to the

rmunizipality, the apoplicant shall establish an organization for
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nearing upon 15 days'

notice to such organizaticn and to the
residents and owners of the complex, to be held by the Township
Committee, at which hesaring such organization or the rasidents
and owners of the deve lopmant shall show cause wiy such mainte-
nance by the municipszlity shall not, at the discretion of the -
municipality, contlnus for a succeeding year. If the Township
Committes shall determins that such orzan auion is ready and
able to malntaia such oaen spacs in raasonabla coadiiion, ths
muniéipality shall cease to maintain said open space at the end
of sai& year. -If the TownshHip Committee shall dstermine such
organization 1s not ready and able to maintain sald open spaée in
a reasoéable condition, the municipality ﬁay, in its discration,
continue to maintain sazid open space during the next succeeding :
year, subject to a similar hearing and determination, in each year:
thereafter. The dacision of the Towrship Committee in any suchn
case shall constibtute a final administrative decision subject to
Judicial review. ' .

c. The cost of such»mainv-nanc# by the muaicipa 11ty
shall be assesssd ratgbly agaiﬁst the propesrties within the comple:
that héve'a right of enjoymeﬁt of thz open space, and sﬁall become

a tax liéh cn said pfonerties. The 1un1c19ality, at th_ tiﬁe ofli'

ntering upon said opan space for the purQOav of ma ntena;: s, shall

=
L

ct

file a notlce of such lien in the office

"0

ne County Clerk upon

he complex and the

<«

the properties affected By such lien within

same shall be discharged by the - municipality upon payment as with

d. All provisions of othar applicable ordinancas shall
be strictly adhered to. All documents pertaining to any neighbor-
hood assocclation or common op2n space sazall be subject to ravisw of

th2 Township -Attorney, shall be countersigned by the Chairman of the
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i. Privacy within structures having mors than ons2

dwelling unit of 3 bedrooms or larger shall be protected by the

follotuing provisions:
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. Onz pavad or unpavad parking scace, indoor or
outdoor, 10' x 20' sha2ll be provided for each bedroom, aad in-

TR o - ™A . - P 2 = AR ) ey S -~ 2 0~ I
ciudsd as 203 sg. Jo. sach in DAL compubaticons, LT nob undar

1. __Alr conditioning equipment shall be scraened in
such a manner ésvmay be requiﬁed by tha Planning Board.
8. Filing Fee.
Apnlicants for apoproval of a Balanced ReSidential Complax
shall pay to the Township of Bzrnards a filing fee of $50.C0 per
acre plus $£0.02 per square foot of gross {lcor area, payable ugon

submission of the anplication to the Approving Authority.

9. This ordinance shall take effect upon 1its proper adoption

and publication according to law.






SUPERIOR COURT OF NEW JERSEY
I.AW DIVISION, SOMERSET COUNTY
Docket No. 1L.6237-74 P.W.

THEODORE Z. LORENC, et al.

Plaintiffs

-vg- : Civil Action

THE TOWNSHIP OF BERNARDS,
et al.

Defendanﬁs'

-

BRIEF.IN SUPPORT OF MOTION .

RICHARD J. McMANUS and
McCARTER & ENGLISH
Attorneys for Defendants
550 Broad Street

Newark, NJ 07102

{(201) 622-4444 -



This matter comes before the court on defendants'
motion, made pursuant to Rule 4:38-2(a), to separate for the
purposes of trial, the issues ralating to the wvalidity of
Ordinance No. 347 from the issues relating to the validity of
the zoning ordinance as a whole, including the amendment
known as Ordinance No. 385, adopted May 18, 1976.

The purpose of the motion is to enable the court

to try the case in two phases. The first phase would be the

ey

validity of Ordlnance NQ\ 347, which is the Planned Residential
Neighborhood (PRN) Ordinance~whichwipplies to the area in
which plaintiffs’ property is 31tuated.u The evidence germane
to the issues of the validity of Ordinancé"Nb. 347 will be
very different in nature and scope from the evidgpce that
would be germane to the othexr issues, such as Berﬁards Town-
ship's "fair share”™ of the housing neéds of the ”region“.l
The trial of this action has been held in akeyance
because of the defendants’ recognition of the need to é&opt-
an ordinahce that would bring the township's zdning into
compliance with the mandate of thé Supreme Court as expressed
in Southern Burlington County N.A.A.C.P. v. Township of Mt.

Laurel, 67 N.J. 151 (1975). The township has now met that
need by the adoption on May 18, 1976 of Ordinance No. 385.

However, as we interpret the last paragraph of Mr. Lanigan's

letter to the court dated May 26, 1976, the plaintiffs are



proposing to litigate the sufficiency of Ordinance No. 385 as

a fulfillment of the township's obligations under Mt. Laurel.

The court's determinatior of the validity of ofdi-
nance No. 347 should fully dispose of the entire controversy
between the parties.

If the court should hold that Ordinance No. 347 is
invalid, plaintiffs would have secured a ruling favorable to
them on the issues which affect their real and substantial
interests. Accordingly, there would seem to be no sensible
reason why plaintiffs would desire to try the remaining issues
in the case. On the other hand, if the court should uphold
the validity of the PRN Ordinance, such a decision would also
settle the reél and substantial interests of the plaintiffs,.
Even if the rest of the zoning ordinance were to be held
invalid because of inadequate provision for Bernards Township's
fair share pf régional houﬁing needs, it would not follow that
such a determination byvihe court would invalidate a decision
that the PRN Ordinance was reasonable and valid as applied to

the plaintiff's property. In Mt. Laurel, the court's opinion‘

holds as follows, at 67 N.J. 191:

"As outlined at the ocutset of this opinien,
the trial court invalidated the zoning ordinance
in toto and ordered the township to make certain
studies and investigations and to praesent to the
court a plan of affirmative public action de-
signed 'to enable and encourage the satisfaction
of the indicated needs' for township related
low and moderate income housing., * * *

"We are of the view that the trial court's



judgment should be modified in certain re-

spects. We see no reason why the entire

zoning ordinance should be nullified. There-

fore, we declare it to be invalid only to the

aextent and in the particulars set forth in

this opinion."

Plaintiffs have come into court as "the owners or
purchasers under option of certain real property located in
the Township of Bernards” (Amended Complaint, Paragraph 1l).
Only one of the eight plaintiffs is stated in the complaint
as residing in Bermnards Township. Plaintiffs do not claim
to be persons who have been denied an opportunity to live in
Bernards Township because of any allegedly "exclusionary”
zoning. In short, plaintiffs do not assert any interests
that are directly and adversely affected by any provisions of
the Bernards Township zoning ordinance other than those that
appiy to their property in the PRN zone.

In Crescent Park Tenants Association v. Realty

‘Equities'Corp., 58 N.J. 98 .(1971), the court said, at p. 107: .

"tInlike the Federal Constitution, there

is no express language in New Jersey's Con-
stitution which confines the exercise of our
judicial power to actual cases and controversies.
U.S. Const. art. III, § 2; N.J. Const. art. VI,
§ 1. Nevertheless we will not render advisory
cpinions or function in the abstract (New Jerse
Turnpike Authority v. Parsons, 3 N.J. 235, 240

49) nor will we entertain proceedings by
plaintiffs who are 'mere intermeddlers' (Baxter
v. Baxter, 43 N.J.Bq. 82, 86 (Ch. 1387), aff'd,
44 N.J.Eq. 298 (E.& A. 1838)), or are merely
interlopers or strangers to the dispute (Bergen
County v. Port of New York Authority et al.,
32 ¥.J. 303, 307, 318 (138C)). Without ever

becoming enmeshed in the federal complexities and




taechnicalities, we have appropriately confined
litigation to those situations where the
litigant's concern with the subject matter
evidenced a sufficient stake and real adverse-
ness. In the overall we have given due weight
to the interests of individual justice, along
with the public interest, always bearing in mind
that throughout our law we have been sweepingly
rejecting procedural frustrations in favor of
'Just and expeditious determinations on the
ultimate merits.'” [Emphasis supplied}

The courts do not permit legal and constitutional
issues of public concern to be litigated by anyone and everyone.

Bergen County v. Port of N.Y¥. Authority, 32 N.J. 303 (1960},

Szamek v. Secretary of State of N.J., 130 N.J.Super. 333

(App. Div. 1974), Edelstein v. Ferrell, 120 N.J.Super. 583

(Law Div. 1972). 1In Bergen County v. Port of N.Y. Authority,

the county sought a declaratory judgment that the Authority had
no authority to lease property to an industry, with a consequent
loss of tax revenues. in denying the county.the standihg to

- litigate these issues, Chief Justice Weintraub said for. the

' court at 32 N.J.-307: | '

"The pivotal question is whether the
county has an interest sufficient to support
this action. * * * In essence, a plaintiff
must have an interest in the subject matter in
order to maintain a declaratory judgment action.
This requirement reflects the wholesome general
rule that litigation shall not be maintained by

strangers to a controversy. Cf. New Jerse
Turnpike Authority v. Parsons, 3 N.J. 235, 240

{19397; New Jersey Bankers Ass'n v. Van Riper,

N.J. 1937 196 (%9337. The trial court could
find no interest in the county either in its own
right or as a representative of others. We agree."




In Szamek, the court stated a2t 130 N.J.Super. 334:

"Plaintiff purportedly aspired to be an
independent candidate for governor at the
November 1973 general election. Instead of
filing a petition to that end as required by
N.J.S.A. 19:13~5, and taking the position that
the qualifying provisions of the statute were
invalid, plaintiff filed a complaint in Superior
Court asserting the act was unconstitutional
as violative of his First Amendment and Due
Process rights. The nub of his grievance is the
combined statutory requirements of a £filing
date 40 days before the primary election, N.J.S.A.
19:13-9, and that the petition must be signed
by 800 signatories who assert, 'l pledge myself
to support and vote for the person named in this
petition for governor.' N.J.S.A. 19:13-4. The
contention is that the exaction of such a pkedge
vioclates the right of the signatory to change
his mind and vote for anothar candidate at the
election ~- a deprivation which plaintiff has
the right to assert as impairing his ability
to qualify as a candidate for election. Accord-
ingly, plaintiff sought judgment permitting
the placement of his name on the ballot of the
general election without the filing of a petition.”

In affirming dismissal of the complaint, the Appellate Division
held at p. 336: o

‘"That the appeal is moot is cebviocus. The
1973 election for governor is over. Plaintiff
made no bona fide effort to get this litigation
resolved by a date which would have permitted

him to be a candidate in the 1973 election.
Further, this case does not present such a situa-
tion of ‘sufficient stazke' of plaintiff in the
litigation and 'real adverseness' of interests

of the parties as to warrant rendering a de-
claratory judgment on the meritoricus issues.

See Crescent Park Tenants Ass'n v. Realty HEqg.
Corp. of New York, 58 N.d. 98, 107 ZI§71;.“

In Edelstein, Judge Lane dismissed the complaint of

a registered voter which challenged the voter registration

procedures being followed by the Superintendant of Elections,

>



stating at 120 N.J.Super. 592:
"Since plaintiff is a registered voter,

none of her rights are being affected. It is

well-settled that one who would raise the

constitutional rights of a class must be a

member of that class.”

In the case at bar plaintiffs are property owners
and developers. They are not, nor do they claim to speak for,
persons seeking housing in Bernards Township. They do not
claim to be the personal victims of allegedly "exclusionary"
zoning. Neither in their pleadings, nor in the pretrial
order, have plaintiffs asserted any intention or desire to
have subsidized low cost housing constructed on their property.
Their only real and substantial concern is a pecuniary one in

the zoning of their own property.

In Walker v. Stanhope, 23 N.J. 657 (1957) the court

held that a non-resident retailer of house trailers had

standing to attack on the validity of a zoning ordinance

restricting the use of house trailers, so as to cause plaintiff’

financiél loss. Although the court afiirmed a,Broad view of
~the standing of a citizen and taxpayer to bring an action in
lieu of prerogative writ to challenge official action, never-
theless it recognized certain limits on such right to sue;
and that the court should balance conflicting considerations
and could act to prevent an overtaking flood of litigation.
Thus, the court stated at p. 660:

"Unlike the Federal Constitution, there
is no express language in our State Constitution



And at p.

which may be said to confine the exercise of
our judicial power to actual cases and con-
troversies. See U.S. Const. Art. III, Sec. II;
N.J. Const., Art. VI, Sec. I. ievertheless, it
is clear that we will not render advisory
opinions or functiom in the abstract (New Jersey
Turnpike Authority v. Parsomns, 3 N.J. 235, 240
{1949) or entertain proceedings by plaintiffs
who do not have sufficient legal standing to
maintain their actions. See New Jersey Bankers
Ass'n v. Van Riper, 1 N.J. 193 {1948). cCt.
Greengpan v. Dzv1sion of Alccholic Beverage
Control, 12 N.J. 456, 459 (1953); Frankfurter, J.,
in Joint Anti—Fascist Refugee cOmmittee v.
McGrath, 341 U.S. 123, 149, 71 Ct. 624

95 L.Ed. 817, 842 (1951). 1In passing upon a
plaintiff’'s standing the court is properly re-
quired to balance conflicting considerations
and weigh quesgstions of remoteness and degree.”

6661

"We are satisfied that, under the particular
circumstances presented in the instant matter,
the plaintiff may fairly be deemed to have a
sufficient standing to maintain its action.

There has been real and substantial interference
with its business and the serious legal gquestions
it has raised should, in the interest of the
public as well as the plaintiff be passed upon
without undue delay. We are not disturbed by
the Borough's spectre that continued logical

- liberalization-of the -standing requirement might

bring a flood of litigatidén which would tax our
judicial facilities and unduly burden our govern-
mental subdivisions. Justice Holmes long ago
pointed out that experience rather than logic is
the life of the law -- there should be little
doubt as to this court’'s capacity to deal fairly
and effectively with the suggested eventuality."

The "suggested aventuality” has now come to pass in

the precise area in which the case at bar falls. Practically

every developer who wants to secure a zoning change to permit

a more profitable use of his property, now routinely challenges

the entire zoning ordinance on the ground that it does not



comply with Mt. Laurel. The issues thus raised are highly

complex and involve fiercely contested issues of fact and law,
Qith the result that the trial of such a zoning case is apt
to consume several weeks. The current state of the court
dockets in New Jersey is now, properly, a matter of public
concern and has been repeatedly pointed out by the Chief
Justice. The New Jersey Law Journal of May 13, 1976 points out
that the backlog of cases in the Appellate Division has in-
creased from 842 in 1966 to 4210 on August 31, 1975 (99 N.J.
L.J. 409) an increase of exactly 500%, although there has been
no comparable increase in the population or economy of New
Jersey during that decade. Between March 31, 1975 and March
31, 1976 the total of cases in all the New Jersey courts in-
creased by more than 8%, or a numerical increase of 10,320
(99 N.J. L.J. 423).
~ Defendants do nct challenge the standing of plalntlffs

" to attack the zoning restrlctlons appllcable to their own
property. Accordingly trial should proceed on the validity
of the P.R.N. Ordinance No. 347, but the scope of the trial,
in the first instance, should be so limited. The judicial
determination of that question may terminate the céﬂtroversy,
and make further proceedings unnecessary.

Defendants do challenge the standing of plaintiffs

to attack the zoning ordinance as a whole on "Mt. Laurel”

grounds. Plaintiffs' real and substantial interest in that



question is not apparent. The court, in accordance with

the doctrine of Walker v. Stanhope, supra, can certainly

balance the remoteness and genuineness of plaintiffs' inter-

ests in the "Mt. Laurel" issues as against the current

state of the court dockets in New Jersey and the legitimate
right of the municipality to be relieved of unnecessary
litigation expenses.
Splitting the trial, as defendants propose,
is certainly within the court’'s pbwer to control the pro-
ceedings before it. Rule 4:38~2(a) provides that "The
court, for the convenience of the parties or to avoid
prejudice, may order a séparate trial of any claim . . . .
or separate issue . . . .". And Rule-lzl—z admonishes
that the rules "shall be construed to secure a just deter-
mination, simplicity in,procedure, fairness-in.édminist:a—
.-tion and the elimination of unjustifiable expense and . |
delay.” - - '
| An initial trial, limited to the issues of the
validity of Ordinance No. 347jas appiied to plaintiffs’
property would have the following advantages:
a. It would adjudicate the real and
substantial interests of the plaintiffs.
b. It might dbviate the necessity of

trying the other issues in the case.
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c. It would simplify the procedure and

give promise of eliminating unnecessary expense

to the parties.
It is respectfully submitted that the defendants’

motion should be granted.
| RICHARD J. MCMANUS and
McCARTER & ENGLISH
Attorneys for befendants

~BY  NICHOLA$ CONOVER ENGLSH
Nicholas Conover English
A Member of the Firm
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LANIGAN AND O'CONNELL
A PROFESSIONAL CORPORATION

S9 SOUTH FINLEY AVENUE

BASKING RIDGE. NEW JERSEY 07920
(201) 768-5270

ATTORNEY FOR Plaintiffs

THEODORE Z. LORENC, at al.,
Plaintiffs,
vE.

THE TOWMSERIP CP BERNARDS,
et al., : :

' Defendants.
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This matter having been brought before the Court

on Notice of Motion pursuant to Rula R.4:138-2(a) separating

SUPERIOR CCURT OF NEW JERSEY
LAW DIVISION -~ SOMERSET COUNTY
DOCKET NOS. 1-6237-74

S=-11203 P.W.

Civil Action

ORDER

for the purpcsas of trial the issues relating the validity

of Ordinance No., 347, as applied to plaintiff's property from ,

the issues relating to tha validity of the Bernards Township



Zoning Ordinance as a whole, and requesting that the trial
initially be limitsd to the issues ralating to Ordinance No. 347,
in the presence of McCarter & English, Nicholas Conover Enrglish,
Esqg., appearing, and Richard J. McManus, Esq., attornays for
defendant Township of Bernards, and William w. Lanigan, Esqg.,
attorney for plaintiffs; and the Court having considered the

remarks of counsal and good cause appearing;

It is hereby Oxdered on this day of June, 1976,

that such motion be and the same hereby is denied.

B. Thomas Leahy, J.5.C. (t/a)

Wa hereby consant to the form
of the foregoing.

wWilliam W. Lanigan, Esq.
Attorney for Plaintiffs

McCARTER % ENGLISH
Attorneys for Defendants

Foe . . \
By: e C/.CF{QA (imﬁf &y 2 & 6}4§

Nicholas Conover Zng

Ea
s .
R 4

Richard J. McManus, Esqg.
Attorney for Defendants
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SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - SOMERSET COUNTY
DOCKET NO. L~-25645-75 P.W. -

THE ALLAN-DEANE CORPORATICN, a
Delaware corporation, qualified
to do business in the State of
New Jersey, '

R

a8

1]

Plaintiff,

*

THE TOWNSHIP OF BERNARDS, et al.,

.Defendants.

BRIEF IN SUPPORT OF DEFENDANTS" ‘
MOTION TO DISMISS o -
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McCarter & English
Attorneys for Defendants
550 Broad Street

Newark, New Jersey 07102
(201) 622-4444



PRELIMINARY STATEMENT

Plaintiff brings this action in lieu of prerogative
writ to declare the zoning ordinance of Bermards Township

invalid under the doctrine of Southern Burlington Co. H.A.A.C.P.

v. Mt. Laurel, 67 N.J. 151 (1975). However, plaintiff has made

extraordinary allegations and seeks extraordirary relief.

Most of Count I and all of Counts II and III of the
complaint do not state a claim upon which relief can be granted.
Plaintiff has failed to join parties without whom the acticn
should proceed. Additionally, plaintiff lacks standing to

assert any claims under Mt. Laurel.

The sole claim which plaintiff can assert is contained
in Count IV: that it has been deprived of the use of its land

without due process or equal protection of the law.

-



POINT I
FAILURE TO STATE A CLA-IM UPOoNM
WIIICH RELIEF CAN BL GRANTID

Large portions of plaintiff's complaint must be
dismissed, as it fails to state a claim upon which relief can
be granted. Upon any reading of the allegations in the complaint,
claims C, D, E, F, G and H of the First Count, each and every
¢claim for relieﬁ of the Second Count and each and every claim
for relief of the Third Count do not state a claim upon wvhich
relief can be granted. Plaintiff lacks standing to assert claims
A and B of Count I. Sea2 Point II, infra.

In its complaint, plaintiff makes certain allegations
of facts regarding the demographic composi+icn of defendant
Township of Bernards, Somerset County and the State of New Jersey.
Other allegations are directed to the housing facilities avail-
akble within each of these respective political boundaries.~ Plain-
tiff alleges ‘Hat it owns land within Bernards Township and that
Squ lané mlgut ‘be develoned at reasonable ceﬁSLtles w1tnout
adverse env1ronmental impact. Such develonnent, plalntlff alleqes,
would relieve defendant Township of Bernards obligaticns to
provide its fair share of regional housing need and help to
alleviate a iousing snortage througﬁoﬁt New Jersey.

Taking the allegations of the complaint to be true,
as is required on motions directed to the pleadings, defendants
move to strike various portions of the complaint which, even

if they are true, do not support plaintiff's claim for relief.

-2 -



The following is a brief summary of plaintiff's
claimed ielief: |
Count I, Claim C: rezone plaintiff's property to
permit its project
Claim D: order the Township to éstablish
a housing authority; fund the
authority} provide all municipal
services; and co-operate with the
plaintiff
Claim E: costs
Claim F: prevent further occupancy of the
AT & T facility
Claim G: prohibit any further "non-residen-
tial" development
Claim H: distribute township tax revenue
ﬁo other municipalities
“Couht II ' suspeﬁd,to Townsihip Committee's
| . .powériéé,gbéerﬁ, appoint'a receiver,
and order the receiver to do everv-
. thing demanded in Count I
Count III allow plaintiffvtc develop its
property according to its plans.
None of the claims for r=lief have ever been
judicially cognigable or recogﬁized by statute. In cffect,
plaintiff seeks to have this Court strip the duly elected and
appointed officials of the Tqwnship of their statutory authority

to plan and govern the municipality and to represent their

-3-



constituents. In view of the constitutional prohibkition
imposed by the doctrine of SGparationé of powers, the
express legislative delegation of authority to municipalities
and, in turn, the further delegation to planning boards,
municipal governing bodies and local boards of adjusiment,
it is no surprise that no court has recognized claims of
such scope. To the extent that the Court in Pascack Associa-
tion v. Mayor and Town Council, Twp. of Washington, 131 N.J.
Super 195 (Law Div. 1974), recognized that planners night be
éppointed to serve as masters for the Court, Judge Gelman
- stated that such extraordinary relief was only a last resort
where, for example, the parties refused to comply with a
judicial decree and thus defaulted from their legal obligations.
Id. at 204.

Count Three alleges the zoning ordinance is arbitrary,
capricious and unreasonable. If true, the ordinance is invalid.
But plaintiff goes on ané seeks affirmative relief and approval
of its development proposal.‘ The proper relief is é new
ordinance wiich is reasonaikle and non-discriminaterv. Instsad,
plaintiff demands that its lands be zoned to permit its desired
proposed use and, in addition, that this Court strile any
planning regulation to the coﬁtrary. Sucli relicf would
place plaintiff beyond the laws of not only Dernards Towﬁship,
but the State of New Jersey as well.

The sole allegation upon wilich plaintiff may
legitimately rely is that its lands have taken without due

procéss of law by the requirement in the 2oning Crdinance

-4 -



that lands so situated have a ninimum acreage of three acres
and ke used for residéntial purposés (Count IV).

It is apparent from the complaint as a whole that
what plaintiff really seeks is to have all restrictions on
the use of its land removed, regardless of any legitimate
countervailing planrning, zoning, envirommental or other
goal. Since this is what plaintiff seeks, the other parties to
this action and this Court éhould not have to contend with
extraneous demands which are legally insufficient. Accordingly,
these demands properly should e dismissed for failure to
state a claim against defendants, or any of them, upon which

relief can be granted.



POINT II

PLAINTIFF LACKS STANDING TO ASSERT
CLAIMS RECOGNIZED BY MT. LAUREL

Plaintiff, in asserting that the zoning ordinance
and subdivision ordinance are invalid, relies upon the deci-

sion of the New Jersev Supreme Court in Southern Burlington

County, N.,A,A,C.P. v, Mt. Laurel, 67 MN.,J. 151 (1975). Such

reliance is misplaced, however, since plaintiff lacks standing

to attack the zoning ordinance on Mount Laurel grounds for two

separate reasons.

First, unlike the plaintiffs in Mt. Laurel, plain-

tiff here has made no attempt to joih as a plaintiff any
individual or association representing unnamed individuals as
to whom an obligation to provide housing is imposed on Bernards

Township by Mt., Laurel, and whb are allegédly unable to find

housing in the Bernards Township housing region. Since
‘ pléintiff cannot'assert.such'allggation‘iﬁ ité_qﬁn_béh#lf, 
rit has no éténdinq to assert the riqhts‘o% unnamed third-
parties. Therefore, its claims must fall and the complaint
.must be dismissed.

The New Jersey Constitution, unlike its Fedéral
counterpart, contains no expreés lanquage which limits juris-

diction in the State courts to actual cases or controversies.

Compare N.J. Const, art VI, §1,with U.S., Const. III, §2.
However, it is clear that the courts of this State will not

render advisory.opinions, function in the abstract, entertain

-6-



proceedings by "mere intermeddlers," interlapers or strangers

to the dispute., Cresent Park Tenants Association v. Realty

Equities Corv., of New York, 58 N.J. 98 (1971}; Bergen County

v, Port of New York Authoritwv 32 N,J,, 303 (1960) Walker, Inc.

vs. Stanhove, 23 N.J. 657 (1957); New Jersev Turnpike Authoritv

v. Parsons, 3 N,J. 235 (1949); Baxter v. Baxter, 44 N.J.Eq.

298 (E&A 1888), aff'g, 43 N.J.Eq. 82 (Ch, 1887), While New
Jersey courts have traditionally taken a somewhat less restric-
, tivé approach to standing than the federal courts, the federal
cases on standing are often cited bv our cowrts with approval

and followed. Cresent Park Tenants Association v. Realty

Equities Corp., of New York, suora, 58 N.J. 98, 101-07,

In Cresent Park, supra, the Suprems Court reviewed

the dismissal of a complaint brought bv an association repre-
sehting tenants in an apartment building. Tte Court laid down
the rule for New Jersey courts to follow where standing'has
heen questione@} at pageé 107-08, as follows: ‘

«.ov@ have appropriately confined iiti- |
gation to those situations where the '
litigant's concern with the subject matter
evidenced a sufficient stake and real
adverseness. In the overall we have

given due weight to the interests of
individual justice, along with the public
interest, alwavs bearing in mind tkat
throughout our law we have heen sweepingly
rejecting procedural frustrations in

favor of "just and expeditious determina-
tions on the ultimate merits." (citations
omitted)

Applving this rule to the case hefore it, the
Court found that (1) no partv questibned the stake and
adverseness of the individual tenants, id. at 108; (2) if
individual.tenants had been joined, no attack on standing

-7~



would have beeq made, id. at 108; (3) that the allegations
of the complaint were strictly confined to matters of common
interest to the tenants and'did not include individualized
grievances, id. at 1n9; and, (4) that the tenants associa-
tion could assert the rights of its members, Id. at 108-109.
Accordinglv, sufficient standina to maintain the action
existed, and the lower court's dismissal was reversed. Id.
at 111,

These Standards are not satisfied bv plaintiff here,
Without a demonstration of a sufficient stake or interest in
the outcome of the litigation, plaintiff mav not advance its
attack on the entire zoning ordinance of Bernards Township.

The Mt. Laurel claims are non-justiciable bv plaintiff, and

it hay hot assert the rights of any third'party who may be
aggrieved. Nor has plaintiff attempted to join proper plainQ
ﬁiffs who might have such an interest., N
The onlv harm to itself which plaintiff has alleged -

appearsiih Court Four:' as applied toiits,iands, the z¢hi§g
ordinance is confiscatorv and plaintiff has been denied due
process and equal protection. This ié, however, the kind of
individualized grievance which should be litigated by the
individual plaintiff and which.is not sufficient to support
standing to assert the rights of third parties.

| More fundamentally, even if plaintiff were to join
an individual allegedly aggrieved by the ordinance, the Mt.
Laurel decision specifically excludes an entire class of

plaintiffs, to which Allan-Deane belongs, from attempting

-8=



to cloak themselves in the trappings of 1t. Laurcl and

advancing the prorositions there enﬁnciated by the Supreme
Court. On this question, the Supreme Court was very clear.
It stated, at page 191, as follows:

Proper planning and governmental coopera-
tion can prevent over-intensivea and too
sudden develorment, insure against future
suburban sprawl and slums and assure tha
preservation of open space and local beautv.
We do not intend that developing munici-
palities shall be overwhelmed by wveoracious
land speculators and developers if they

use the powers which they have intelligently
ané in thea broad public interest.

Justice Pashman emphasizes the holding of the
majority that large-scale land developers are not the parties

which Mt. Laurel was designed to benefit. 1In his separate

concurrance, Justice Pashman stated, at p. 214:

A municipality must zone in accordance
with a comprehensive plan. N.J.S.a.
40:55-32. Once it has adopted a compre-
hensive plan which properly provides for
the community's fair share of regional
housing needs, it is entitled to be able
to enforce the plan through its zomring.
170 permit a developer to come in at a
later date and demand, as a matter of = -
right, that a piece of property not
presently zoned to permit development of
low or moderate cost housing be so zoned,
is to undermine the entire premise of land
use regulations. (citations omitted)

Justice Pashman differs from the majority on this point only
in that he would permit one exception: "Where the developer
can show that, as a matter of practical fact, sufficient land
is not available for development in the areas zoned for low
and moderate income housing." Id. 'However, in the cases
cited by Justice Pashman in support of his position, standing

existed independently since individual plaintiffs and associa-
. P



tions were named as plaintiffs along with the developer or,

- in one case, the developer lhiad sought and been denied a
variance. These factors provided a sufficient stake in the
outcome of tilie controversy and adeguately insures that the
primary beneficiary of any relief granted are those low and
moderate income families who lachk adeguate housing, not land
developers and speculators. Mt. Laurel, surra, €7 N.J. 151
214 (1775) (individuals of low and mocderate income range who
allegedly were unable to find adecuate affordakhle housing
within the municinality joined by an association representing

their common interests); Kennedy Park lomes association, Inc.

—— vt et mtrern. e

et al. v. City of Lackawanna, 318 F. Supn. 659 (\7.D. WY 1570),

aff’'d. 436 F.2d 108 (24 Cir. 1970), cert. denied, 401 U.S. 1010

(1571) (nonprofit corporate developer joined by individual

plaintiffs and organizations renresenting reszidents of the

area concerned with housing opnortunities); Confsoderacicen de

e+ e . -

Cal. 1971) (unincorporated associaticn cemposaed of persons of
Mexican descént: sought tb Shtain low-cost howsing in llorgan
Hill but were unaktle to gain municipal variaszces); Pascack

Association v. llayor and Council, Tvm». of Wasiiington, 131 ¥.J.

—— —— e e - ————

Super. 195 (Law Div. 1974) (lané owner joined by contract
purchaser which sougiit and was denied variance to permit it

to build garden apartments on the land in question).

~-10-~
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POINT III

THE PLAINTIFF HAS FAILED TO JOIN
PARTIES WITHOUT WHOM COMPLETE
RELIEF CANNOT BE ACCORDED AMONG

THOSE ALREADY PARTIES '

The complaiht should be dismisséd on the further
grounds that plaintiff has failed to join as party defendants
the American Telephone and Telegraph Company and the Somerset
County Planning Board, since both have an interest in the subject
matter before this Court and a judgment among = the parties here-
to will necessarily affect fheir interests.

Rule 4:28-1(a) sets out the test to be applied in
detgrmihing when a person shall be joined as a party:

Persons to be Joined if Feasible. A person
who is subject to service of process shall
be joined as a party to the action if (1)
in his absence complete relief carnot be
accorded among those already parties, or
-{2) he claims an interest in the subject
of the action and is so situated that the
disposition of the action in his absence -
‘may either (i) as a practical matter im-.
‘pair or impede his ability to protect that
interest or (ii) leave any of the persons
already parties subject to a substantial
risk of incurring double, multiple or other
inconsistent obligations by reason of his
claimed interest. 1If he has not been so
joined, the court shall order that he be
made a party. If he should join as a
plaintiff but refuses to do so, he may be
made a defendant.

Allen B. Dumont Laboratories, Inc. v. Marcalus Mfg. Co.

30 N.J. 290, 298 (1959) laid down the judicial test prior to the

~11l-
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adoption of the new rules, but which still largely controls,
as follows:

whether a party is indispensible depends

upon the circumstances of the particular
case. As a general proposition, it seems
accurate to say that a party is not truly
indispensible unless he has an interest
inevitably involved in the subject matter
before the court and a judgment cannot

justly be made between the litigants with=-
out either adjudging or necessarily affecting
the absentee's interest. '

The test enunciated in Allen B. Dumont, supra, has been followed

uniformly since, and virtually the same test has been applied

under the revised rules. Compare Stokes v. Township of Laurence,

111 N.J. Super 134 (App. Div. 1970) with Jennings v. M & M Trans-

portation Co., 104 N.J. Super. 265, 272 (Ch. Div. 1969). 1In

Stbkes, the Appellate Division held that where a person "had a
real and substantial interest in the subject matter of the
agtion, and a judgment could not justly be made without adjudging
,or necessarily affecting his interest," he must be_ﬁo;ped{‘lll
N;J. Super at 138.. - | “ o |
Such is the situation.in the instant case. In
paragraphs 33(a) and (b) of thé complaint, plaintiff alleges that
defeﬁdants Township Committee and Plénning Board have "influenced"”
the Somerset CqQunty Planning Board to designate plaintiff's
lands as sparce residential areas, not'intended for sewers.
Furthermore, plaintiff seeks to have this Court impose a system

of land use regulations contrary to the Master Plan of Land Use

-12-



of the Somerset County Master Pléna

The Somerset County Planning Board is established
pursuant to N.J.S.A. 40:27-1 by the Board of Freeholders.
The Somerset County Planning Board has developed the Master
Plan for Land Use for Somerset County pursuant to the directives
of N.J.S.A. 40:27-2 which provides, in part, as follows:

The County Planning Board shall make and
adopt a master plan for the physical develop-
ment of the county. The master plan of the
county. . . shall show the county planning
board's recommendations for the development
of the territory covered by the plan, and may
include, among other things. . . the general
location and extent of forests, agricultural
areas, and open-development areas for purposes
of conservation, food and water supply, sanitary
and drainage facilities, or the protection of
urban development, and such other features as
may be important to the development of the county.

The county planning board shall encourage
the cooperation of the local municipalities
within the counties in any matters whatsoever
which may concern the integrity of the county
master plan . . . .

'The'relief which plaintiff_seekg is contrary not oﬁly
to‘the:Bérnards Township. Master Pldn and ‘Natural Resources
Inventory Plan For Land Use, but the County Master Plan as
wéll. Imposition of a system of land use contrary to the
Somerset County Master Plan would result in a significant
change in the physical development of the county énd undermine
the integrity of the county master plan. 1In the absence of
the Somerset County Planning Board as a party, the defendants
may be subject to a substantial risk of incurring obligations

-13-



inconsistent with the Somerset County Master Plan for Land
Use, which defendénts are by law obligated to consider,
evaluate and in large measure follow. In the absence of
the county planning board complete relief cannot be accorded
among those already parties. Accordingly, the complaint must
be dismissed.

Plaintiff has also failed to join the American
Telephone and Telegraph Company as a party. Insofar as plaintiff
seeks to restrain further occupancy.of the corporate offices
of A.T. & T., as sought in Count One, Claim F, the corporation
has an interest in the subject of the action and in its absence,
A.T. & T. will as a practical matter be unable to protect that
interest. Such relief will also subject the present parties to
a substantial risk of other inconsistent obligations. Accordingly,

the complaint must be dismissed.

-14-



COMCLUSIONH
For tne rcasons alove, the complaint should bLe
dismissed insofar as it fails to state claims urvon which relief
can be granted, fails to name persons without whom complete
relief among the parties cannot ke afforded and to the extent

that plaintiff's claims rely upon the holding of Mt. Laurcl, under

which plaintiff lacks standing.

Respectfully submitted,

McCarter & English _
Attorneys for Defendants’

-

-4

/

L L ;_:, 7
Alfred L. Ferguson
A lember of the Firm

La e

-
e

By
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MASON, GRIFFIN & PIERSON
201 NASSAU STREET

PRINCETON. N. J. 0BS540

18Q9) 921.86843

ATTORNEYS FOR Plaintiff

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - SOMERSET COUNTY
DOCKET NO. L 25645-75 P.W.

THE ALLAN-DEANE CORPORATION, )]
a Delaware corporation, qualified to do )
business in the State of New Jersey, )

)
Plaintiff, )
)
vS. . ) Civil Action .
. ) ‘ , o
THE TOWNSHIP OF BERNARDS, IN THE ) ~ ORDER
COUNTY OF SOMERSET, a municipal =~ )} . - Lo

corporation of the State of New Jersey, )
et als, ' )
)
Defendants. )

THIS MA TTER having come before the Court on motion by
McCarter & English, Attorneys for Defendants, the Township of Bernards,
the Township Committee of the Township,of Bernards, and the Planning Board :
of the Township of Bernards, and the Court having reviewed the Conlplaint.,

i the Briefs submitted by counsel and the argument of counsel;
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IT IS on this  day of , 1976, ORDERED
as follows:

1. The Motion to Dismiss the Complaint on the grounds that
the Complaint fails to state a cause of action, the plaintiif has no standing,
and plaintiff has failed to join indispensable parties is denied without prejudic.:e.

to defendants to renew their motion, after discovery, on the grounds that

A ¢ 13 a s 4

plaintiff lacks standing;
| 2. Plaintiff will be permitted to amend its Complaint and to
include the Somerset County Planning Board as a party, providing such
amendment is filed no later than ten (10) days following the Court's oral
décision on this motion; N .
3. Defendants, the Townsh_ip of Bernards, the Township

Committee of the Township of Bernards and the Bernards Township Planning

‘Board, are hereby granted a 30-~day extension of time, "whi_ch_.S‘O d_a.y§ shall

begin on April 30, 1976, to file their answer to the Complaint, or if plaintiff

files an Amended Complaint, to the Amended Complaint.

J.. S‘ Cl
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- of the Supreme Court in the Mount Laurel case.

11

tions as early as August of 1975, they had absolutely

no intention of doing that. The whole thing has
been with respect to plaintiffs' allegations.
The whole thing has been, wait and maybe they'll

have good faith, maybe they'll do something and

they haven't. So, with respect to this new ordinancf,

it d4id not affect the P.R.N., zone. It affects
this case and is relevant since plaintiffs' com-
plaint is alleged that the Township has made no
provisions for multi~family use and has made no
provision for zone and type and scheme which would
permit low and moderate income dwellings of the
type to be built,

This Ordinance did not do that and in the
course of the proofs, we will demonstrate that the
Ordinapce purports to give with one hand -- and
paraphrasing the Court in its.épinion.qfiuargﬁ
29, it's taken away with the'ogher. So, that Ordina
and issue is attacked at will as not being satis-
factory in the sense that it has satisfied any
obligation whatsoever either alleged in the complainj

or any obligation imposed on it by the decision

The Ordinance Number 385, it will be demonstrated,

1s‘not capable of fulfillment. It is, on its face,

nce
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ribbon. I've heard that before. .Ahd.I-guass we're

12
an impossibility. And this Court is going to be
urged to so determine.

We are taking the position that the
present state of the zoning in the Township of
Bernards is just the way it has always been, It
makes no provision for any multi-family use. Its
decision in selecting certain percentages of density
P.R.N. zZone are arbitrary, not based on fact. 1Its
determination to select the area makes ﬁrovision;
on the face of it both in its master plan and in
an implementing ordinance over a three-year periqd
is part of a game. :

It looks like we're doing sqmathing but as
we will submit, they're doing nothing. |

| Now, with respect to plaintiffs’ c#se.

we anticipate.thaﬁ the Township is going to.take'
the §aheztactfthat,the a&jacent»toﬁnships have taken
fhat although we zoned, although we've had some
study, most 6£ whiéh incidentally comes after the
fact, it is going to be interesting how you can
rely on studying rezoning when the study didan't
take place until after the rezoninq. But most

of the defense is going to be, we got to save the

going to hear it again. On the river, not the
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MR. ENGLISH: I might say, 1f the Court
please, that the answers to intérrogatories
were answered, I think, in January of this yeaf,
after the entry of the pretrial order and after
the Court had taken appropriate steps to put
the Township on notice that the Court expected
it to adopt the Mt. Laurel ordinance as a
result of the continuation of the trial in this
case lasgt June.

THE COURT: I don't see on the answers
themselves any date to the certification. I
notice they were submitted in February of 1975
but that of course doesn't preclude thelr having
been answered in 1976. WNo answer should take
that long. |
| MR ENGLISH. I am not sure of the date
but I think Mr. Ianigan will agree 1t was -
earlier this year.

MR. LANIGAN: I think that's correct.

THE COURT: The whole thrust, however,
of the pleadings and the answers to inter-
rogatory No. 4 puts the township on notice
that the plaintiff's assertién include a
complaint that the township does not provide

multi-family use within its zoning ordinance
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provisions and thus precludes lower economic
earning-famil;es as well as nminorities and
I think that's adequate though certainly in-
artful.

The pdint is well-argued but I think

it is enocugh for the plaintiff to get in the

argument that the zoning ordinance has in its

entirety, with its various amendments, does

not provide for multi-family use within the
framework of the need for multi-family uss.
Part of the need-framework is Jjobs
available in the general area including within
the township. |
MR. ENGLISH: }If the Court please,
maybe I am anticipafing but while we are

discussing'it, may I say this. A contention

by the plaintiff that the ordinance does not

make any provision for low and moderate-income
housing is refuted by the face of the Ordinance
385 which 1s the Mt. lLaurel ordinance adopted
in May.

As I have said a few moments ago,
and I repeat, I have no obJection to that
ordinance going into evidence, but what I deo

obJect to 13 this attack on the efficiency of
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case.: It 1s just as simple as that. But for
ccunse;.to stand up and say that the ordinance
doesnt!t exist is perfectly silly. Of course it
exists.

The question 1s, are we litigating
Ordinance 385 or are we litigating Crdinance
3472 |

I submit that the complaint, the pretrial
order and answers to intérrogatories make it
clear that we aie litigating Ordinance 347 and
the extent to which the zoning scheme as a whole
1s deficlent, according to the answers to
interrogatories, and that!s this case.

THE COURT: The problem is that they
are inexbfably tied in together. Ordinance 385

came up approximately'five weeks before the

" trial actually began.

MR. ENGLISH: Right.
THE COURT: Generally you are on notice

that the plaintiff was attacking the township!'s

A overall approach to zoning.

MR. ENGLISH: Only because of what he
said was the alleged deficiencies of 347.

THE COURT: Which was the only ordinance

that existed at the time vis-a=-vis the subject
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MR. LANIGAN: Thank you, Mr. Allen.

TEE COURT: Thank you, Mr. Allen.

(Witness excused.)

MR. IANIGAN: If your Honor please,
thatfs about as far as we can go on this point.'
We have requested one other individual and
material from the Township with respect to the
sales of homes. Thaf too may go to another
portion of the case since.we had in the
digcovery processand in the depositions
examined extensively with respect to regiﬁn,

& determination of region, regional need,

"' reasons why you had to consider housing apart

from Mr. Laurel, and it is my understanding

that we will be permitted to pursue that

 further at some later date..

THE COURT: All right.

I hadAmentioned to counsel -- and I
don't think I mentioned it on the record yet,
that haviné followed this case the latter
ﬁart of last week and the beginning of this
week, that we have somewhat of an unusual
situation in that the Ordinance No. 385 which
apparently, &s I understand the situation,

addresses itself to the general welfare
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requirements voiced in the Mt. Laurel decision,
was adopted in the last half of May and this
matter went to trial at the end of June and
there had not been amendments to the pleadings
to incorporate that legislative occurrence
within the pieadings and ans#ers to inter-
rogatories, et cetera,

Thus the Court ended up with a
gsituation where the plaintiff insisted that
Ordinance 385 falls within the general thrust
of plaintiffta suit on the aspect of the
overall zoning of the community being improper
and violative of the enabling statutes and
the constifution 5f the-State, and the
defense taking the position that if:&aintiff
wanted to attack Ordinance 385 the plaintiff
should.have let the defense know in the

pleadings'and answers to interrogatories,

‘et cetera, so that the defense would have

the appropriate notice as contemplated by
the rules to prepare for that argument.

I strongly suspect that the defense
suspected that the plaintiff was not totally
delighted with Ordinance 385.

However, the rules are there to serve
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a purpose and to officially notify the
defendants and give the defense an opportunity
to pin plaintiff down as to its position and
what the defense 13 going to have to face.

Since this Court is both finder of
fact as well as judge of the law in a case
such &s this and since the Court in its
individual capacity will not be available
starting tomorrow for-hopefully a minimal
périod of four wéeks, it 1s going to be
necessary for delay anyway, and in August
when I come back and sit there are matters
scheduled already that do not allow for
hearing this case certainly the first week

of August and whether'it will be heard

fduring August remains to be seen, depending

on the calendar situation.

So I have decided that the wisest

and most practical thing to do is not deny

the plaintiff‘its day in court merely because

Ordinance 385 was passed a month or so

 before the case started. And yet not to

deny the defense all of its legitimate
opportunities to respond and limit the

plaintiffts suit by holding a supplemental
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pretrial conference with a view to preparing
& revised pretrial order, I am prepared to
cope with that at this time if counsel are,

MR. LANIGAN: Yes, your Honor.

TgE COURT: Mr. English, would you
be: ready to participate in & pretrial
conference at this Juncture?

MR, ENGLISH: Well, I am here, if the
Court please. But I suggest that the more
orderly way to proceed would be for the
plaintiffs to amend thelr pleadings if they
intent to do s¢o so that we_know more precisely
what we are talkingvabout at the pretrial
onference.

"Part of my difficulty is the language,

the pleadings, the pretrial order and answers

to 1nterfogatories‘which'are so lacking in

precision that differences of interpretation
have arisen.

THE COURT: And plaintiff's counsel
is also burdened with the fact that he has
inherited much of the language with which he

i3 bound.

MR. LANIGAN: An alleged violation of

the zoning scheme which includes whatever
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they've done prior to this morning.

MR. ENGLISH: Well, if the Court
please, Mr. lLanigan took over the representa-
tions of the plaintiffs in this case a year
ago and I submit that that 1s & reasonable
time for him to havé come forward with amend-
ments to the pleadings or the pretrial order
if he saw fit to do so.

I would also add that it was in
January, I believe, of 1976 that the plaintiff
furnished defendants with plaintiffts answers
to defendant's interrogatories and those were
received from Mr. Ilanigan's office, so I
respectfully suggest that the substitution
or counsel in this casge should give the
plaintiff no comfort or help becauae there
has been ample time for*present counsel to do
whatever may have seemed necessary.

ﬂR. IANIGAN: The real question, your
Honor, well, maybe i can ask him. You want
to have an amended pretrial that you keep
talking about and you want to have time to
answer interrogatories and get more answers
and propose more or don't you, and if you're

willing to do that, I am here ready, willing
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and able to addregss myself to that.

The Court has indicated for a more
orderly continuation of this trial we should
get 1t done now. I don't want to delay another
six or eight weeks if it is at all possible,
and 1f your schedule permita perhaps we can
do it this morning while we are here, while
it 1s fresh in our minds so that we can have
some definite guidelines, some dates, some
specific dates within which this is to be
accomplished so that the Court would be
assurred of an orderly presentation in the
fall whén it is able to hear us for the
enntinuazian of the trial. |

THE COURT: Well, very 1lttle would
be lost ir we would- have & pretrial conference
in chambers on the mechanics of how we can )
approach.this. Would anybody object to this?

MR. LANIGAN' ‘Thank you, your Honor.

MR.ENGLISH: No. But may I put one |
other statement on the record, if I may.

THE ccuaT: Certainly.

MR. ENGLISH: I have two things to
say, with the Court?s permission.

I think the record should reflect the







LAW OFFICES OF

LANIGAN AND O'CONNEL.L
A PROFESSIONAL CORPORATION

59 SOUTH FINLEY AVENUE

BASKING RIDGE, NEW ERSEY 07920
(201) 788-5270

ATTORNEY FOR Plaintiffs
THZODORE z. LOREBC, I0uls J.

- BERR, SAM WISENIE, MARION
. WISHRIE, Executrix of the

Estate of Harry Wishnie,
Deceased, ALICE J. HANSENM,
Trustee, WILLIS F. SAGE,
WILLIAM W. LANIGAI, and
MERWIN SAGE, .
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THE TOWNSHIP OF BERNARDS, in
‘the County of Somerset, a
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State of New Jersey, and THE
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of Bernazds,

" Defendants.
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SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - SOMERSET COUNTY
Docket No. L-6237-74 P.W,

Civil Action
SECOND AMENDED COMPLAINT

IN LIEU OF
PREROGATIVE WRIT

Plaintiffs, Theodore Z. Lorenc, reslding at 241 New
Providence Road, Mountainside, Xew Jersey: Louis J. Herr, Sam
Wishnie, and Marion Wishnie, c/oc Sam Wishnie, 24 Wilbur Avenue,
Newark, New Jersey; Alice J. Hansen, Trustee, residing at 1600
Kenyon Avenue, Borough of South Plainfield, New Jersey; Willis F.i
Sage, residing at 1006 Park Avenue, Plainfield, Mew Jersey; :
William W. Lanigan, residing at 35 Zast Craig Street, Basking




Ridge, New Jersey; and Merwin Sage, residing at 9 Indian Rock
Road, Warren, New Jersey, by way of Second Amended Complaint
against the defendants say:

PIRST COUNT
Plaintiffs repeat each paragraph and demands of Counts
One through Bight of the First Amended Complaint and
incorporata the same herein as if set fo:th at length
SECOND COUNT
1. Defendant, the Township of Bernards, in the County

of Somerset (hereinafter referred to as "Bernards Township®),

is a sprawling rural suvburban community in the north-central
portion of Somerset County, with a land area of 24.95 square
miles, an amount equal to 8.2 percent of Somerset County's
land area of 305.6 square miles. At the time of the 1970
Census, Bernards Township contained a household population
of 11,531 persons, or approxinately 5.9 percent of Somerset
County's household populatiaﬁ. Residential density in

Bernards Township amounted to 462 persons per square mile as

of the 1979 Census, a density substantially below the comparable
figures of 635 persons per square mile in Sormerset cOunty and -
938 ‘persons-per square nile in New Jeraey.

2. Somerset County, in which Bernards Township is

| located, is the second wealthiest county in New Jersey, with

a 1970 Census median family income of $13,433.00, a level
exceeded only by Bergen County with a median family income of
$13,597.00. Morris County, on the northern boundary of
Somersaet County, ranks third in wealth in New Jersey with a
median family income of $13,421.00 and was the only other
county with a 1970 Census median family income over $13,000.00.

3. Bernards Township stands out, even within this
structure of affluence, as one of the wealthiest municipalities
in New Jersey. As of the 1970 Census (1969 income), Bermards
Township was reported to have a median family income of

- -
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$17,852.00 and an average (mean) family income of
$19,243.00-~income levels of 33 percent above the County
and 57 percent above the New Jersey'median; Of New Jersey's
567 municipalities, Bernards Township ranks 35th in fémily
income, a ranking that places it in the %4th percentile

in the State. The 531 municipalities in New Jersey with
income levels below that of Bernards Township contained
95.69 percent of Hew Jersey's population.

4. Bernards Township is a municipality of sizeable
land area outside the central cities and older, built-up
suburbs of our North and South Jersey metropolitan areas.
It iz in the preocess, due to its own land use decisions and

' its location with respect to major new interstate highways,
- of shedding its rural characteristics. Although it has granted

nonresidential buildznq permits from 1973 to date amounting to

- an excess of $100 million, the residential building permits

for such years are as follows: 1373 - 15; 1974 - 7; 1975 - 27;
1976 through March - 7.

5. Bernards Township is a "developing municipality”
as defined by the New Jersey Supreme Court in Soutiizrn

Burlington County K.A.A.C.P. v. Township of Mount Laurel,

67 N.J. 151 (1975), and is bound by and subject to the

parameters set forth in such decision.

6. Only 10 developing municipalities in New Jersey:
had 1379 Census median family income levels above that of
Bernards Township.

7. Racially, Bernards Township is, according to the 18570
Census, 98.14 percent white, a percentage well above the
parallel statistics of 95.85 percent white in Somerset County
and 88.76 percent white in New Jersey as a whole. Educationally,
the median years of school completed by Zernards Township |
residents {(excluding inmate population at Lyons Hospital) of
13.5 years is significantly above Somerset County's median of
12.4 years and lNew Jersey's median of 12.1 vears. The median
age of the Township's residents is 34.0 years, compared with

-3




29.4 years in Somerset County and 30.1 years in New Jersey,
reflecting the necessity of an established income to be able
to afford the purchase of housing in Bernards Township.
8. According to the U.S. Census of Housing, 37.2
percent of the Bermards Township's housing units were one-family
structures as compared with a state percentage of 57.7 percent
and a Somerset County percentage of 73.6 percent. Of
the occupied housing units in Bernards Township, 9%0.1 percent
ware owner-~occupied units as compared with a state percentage
of 60.9 perdent and a Somerset County percentage of 73.1
percent, The median number of rooms per housing unit
was 7.2 rooms in Bernards Township while the New Jersey
median was 5.2 rooms and the Somerset County median was 5.9 rooms.
9. The 1570 Census of Housing reported that the median
value of ownet—occupied housing units in New Jersey was
$23,400.00. The corparable figqure for Somerset County
was $23.700.00, a value 26.9 percent above the Hew Jersey
median, The modian housing value reported Zor Bernards
Township in 1273 was $40,200.00, a level 7... percent zlove
the new'Jefsey median and 34.6 percent above the Somerset
County value. The median housinq values for‘units for sale
in ernarés "ownship as of the 1970 Census were beyond tne

| ”cgnsus takers scale ‘and wére simply reported to be

$56,000.00-plu8. Since the 1970 Census, housing values

have increased markedly throughout Hew Jersey, and one survey

reported a 1971 sample median value of existing and new

homes of $62,500.00 for Somerset County. Where this value

relationship applied to Bernards, a 1971 median valune of

$84,125.00 would be derived (Bernards = 1.346 x Somerset

County). Even by conservative standards (assessed valuation)

the average hcusing value in Bernards Township had increased

to $60,355.00 by 1574, a figure similar to the average value
—-fe-




of $60,854.00 reported by the Township Committee for all
housing units as of Augqust, 1975, New construction in the
Township is considerably more expensive, ranging from
$80,000.00 upwards.

In addition, at least 75 percent of each.sinqle—famxly
dwelling unit sold in the Township since 1973 has been sold
for a sales price in excess of $100,000.00.each.

10. Although Bernards Township's residents rank among the
-moat atfluent in Xew Jersey, their property tax burden
ranked the Townahip 226th (60 percentile) in the state in
1873. By 1375, Bernards Township's rauk relative to property
tax rate was 354th from the highest (below the 40th percentile).
stmilarly,'the per capita real estate tax in Bernards was
 $118.00 in 1960 and 3324.00 in 1970--amounts equal to 96.7

-_ percent. and 126.1 percent of the respective New Jersey averages.

Thus, while income in Bernards Township was 57 percent above
the New Jersey median in 1970, the real estate burden was
,only 26,1 percent above the state's average cost. Relative to

inccme, Bernards Township residents have been paying a S mmaoLali

,substantialiy lower:percent in property taxes than their New
Jersey counterparts.
- 11. 8Since 1570, Bernards Tawnship residents have enjoyed
a particularly favorable tax climate, with the equalized
tax rate dacreasing—-from $3 93 per $100 00 in 1571 to
$3.72 per $100.00 in 1972 to $3.53 per $100.00 in 1973 to
$3.27 pexr $100.00 in 1974 and $2,.86 per $100.00 in 1373. Thus,
while local equalized tax rates in New Jersey have generally
increased, Bernards Township's équalizad tax rates have
decreased. , ,
12. The principal reason for the recent decrease
of the tax rate in Bernards Township is the presence of the
American Telephone and Telegraph Company {(hereinafter
referred to as "A.T.&T.") Worldwide Headquarters in the
Basking Ridge section of the Township. This A,.7.57. facility
will be valued at $100 to $110 million (1975 dollars)
-




' when completed. At current assessment rates, this A.T.:T.
ratable could yield revenues of $3.5 million when completed,
an amount equal to 47.3 percent of the Township's total tax
lavy of $7.4 million during 1975. '

13. The new A.T.&T. faciiity, although only partially
completed, was assessed at $34.5 million during 1975 and
yielded revenues of $1.3 million last year. Approximately
$1.8 million in revenues from A.T.&4T. are anticipated by
the Township during 1976, and revenues of $3.5 million between
1978 and 1980 from A.T.&.T. would not appear unreasonable.

14. During 1975 and 1576, the revenues derived from
A.P.5.T. have enabled Bernards Township to lower its equalized
tax rate significantly while other municipalites throuchout
' New Jersey are raising general levies by 10 to 20 percent in
order to cbtain minimum funds to finance local education.
Bernards Township will be able, when the A.T.&.T. facility
is completed, if it continues to succeed in its efforts to
| exclude lower and middle income housing, to lower its present
equalized tax rate at least $1.00 to 31.86 per $100.00 in -
aanes:ed population.

‘ 15. Bernards Township is interzectad by two major
Pederal Interstate Highways which, when they are completed,
will place it within 35 minutes of Newark, New Jersey's
largest city, and 45 ninutes o£_Néw York City.

16. Bernards.Tawnship»would experience a great population

increase because of its own primary employment, its geographic
location with respect tc other employment centars and its
highway system, but for its unique and hereinafter described
system of exclusionary land use regulations.

17. Plaintiffs are the owners of certain real property
! located in Bernards Township consisting of approximately 450
acres of land. ’
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18. Plaintiffs' property is undeveloped except for
three single-family residences and is adjacent to Pederal
Interstate Highway 78.

19. 7The Bernards Township Zoning Ordinance, by its very
tarms and provisions, restricts housing uses in Berrards
Township to persons who can afford to live in single-family
dwellings located on valuable lots of considerablse size. The
effect of the design and structure of the zoning ordinance
is to unnecessarily increase housing costs. This ordinance,
by way of example, contains the following unique exclusionary
provisions,‘all of which have the effect of driving upward the
costs of housing:

:(a) afficiency units are not permitted anywhere
. in Bernards Township and the smallest permitted unit is a
- one bedroom unit with a minumum of 660 square feet;
{b) apartment units are prohibited;
(c) the minimum flooxr area requirements for one
and two bedroom units in the PRN zone are excessive and bear
no relationship to health, safety or welfare:
(d) the maxirmum gross density permitted is extrerely
low, requiring high-cost private units and precluding subsidized

- undts;

(e} the filinq fee required to be paid upon the
suhmission of an application under ‘Section 6 of the ordinance
is excessive and bears no rational relationship to municipal
costs in reviewing such reports, and is discriminatory in that
the fees exceed other fees for similar type development in the
Township; :

' (£) approximately equal percaentages of one bedroom,
two bedroom, three bedroom and four (or ﬁore) ﬁedxoémifacilities
are required consistent with the then current democgraphic
requirements of the area but neither the “demographic
requirements” or "the area“ are otherwise defined;

(g) the Bernards Township Zoning Ordinance prohibits
mobile homes in the entire Township.

20, 1In cynical disregard for their obligation to provide
housing for persons of low and moderate income, the Board
drafted and the Committee enacted, on May 18, 1976, an
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Ordinance {(Ordinance No. 385 of the Bernards Township Zoning
Ordinances) which provides on its face for 354 units of low
and moderate income housing, but contains provisions which
ensure that no such housing can be constxucted. This
Ordinance, by way of example, contains the following provisions
which unnecessarily increase housing costs, are inimical with
state and federal subsidized housing programs and collectively
ensure against the construction of any subsidized housing:

(a) the Ordinance provides for low and moderate
income housing as a special exception or (following the
effective date of the Municipal Land Usec Law) as a conditional
use, which mechanism is invalid on its face under New Jersey
case law; _

(b) the Ordinance requires that proof be provided
by the applicant that the required rental or purchase subsidies
axe guaranteed as a condition precedent to approval, while
all federal and state subsidy programs require locél land use
approvals prior to considering subsidy applicatiorns;

(c) the Crdinance requires proof, as a cendition -
precedent to approval, that the "adequate rental or purchase
subsidies are adequately quaranteed for a minimum of forty
years," which requirement effectively precludes all sgbsidies

_under-hny_p:oqrmm of the Farmers Fome Administration, the

Department of Housing and Urbén Developrment, the New Jersey
Mortgage Finance AQency, the New Jersey‘Housing Finance Agency
or the Housing Grant Program of the State of Mew Jersey.
In fact, the only method under which fipancing for a term of
forty years night be provided would require the "piggy-backing®
of a HUD, Housing Assistance Payments Program on top of a
proposal financed by the MNew Jersey Yousing Finance Agency,
and would require the approval of both agencies;
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(d) the Ordinance requires an undue concentration
of low and moderate income housing in enclaves buffered
on the perimeter by single—~family houses in contravention
of federal housing project selection criteria;

(e} the Oxdinance contains the same unique
exclusionary provisions (such as the prohibition of efficiency
units, the prohibition of apartments, extraordinarily high :
application fees, and an exceedingly low permitted density) §
found elsewhere in the Bernards Township Zoning Ordinance, all g
of which have the effect of driving upward the cost of housing |
and ensuring that housing in Bernards will not be eligible g
under any subsidy program of the state or federal govermments;

(£) the Ordinance ensures, in contravention of
sound planning principles for the location of multi-family
housing, that none of the enclaves can be situated within
one mile of Basking Ridge, which is the principal retail
service area in Bernards Township; and

(g) the 354 units of low and moderate income housing
and the 177 units of market income nousing provided for in the
Ordinance represent only a small fraction of Bernards Township's
"fair share" of the regiocnal housing need. | 5

{h) such ordinance has been enacted with the knowledge .
that such subsidies are not currently available and that certain '

‘areas of the Township are ‘unlikely to be servicéd by a public -
sewer in the near future. Certain areas of the Township may
never be so serviced if the: Tawnship does not contribute towards
such cost. There is no present plan or intention by the Townahip,
to make such contribution or undertake such service with federal
fundine, )
. ' 21. The Bernards Township Land Subdivision Ordinance,
by its very terms and provisions, unnecessarily increases
housing and development costs.

22. The effect of these requirements, together with the
density and flcor area ratio requirements, the open space

requirements and the complex and expensive environmental impact
gstatement required, assures that any housing built in Bernards
Township will be more expensive than housing similarly
constructed elsewhere.
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23. Although Bernards Township presently has over 7,000
acres of vacant, residentially zoned land, that land is
physically and economically unavailable, because of Bernards
Township's system of land use regqulations, to only the upper
S percent, by income, of New Jersey's population. ,

24. There is a critical housing shortage in New Jersey
generally. There is a critical housing shortage in Bernards
Township. The need for housing has been increased by the
actions of the Committee which rezoned an area at the request
of the American Telephone and Telegraph Company in order to
permit it to build a world headquarters in Bernards Township.

25. The A.T.&T. complex in Bernards Township will
| employ, when it is completed, an estimated 3,500 people at
a broad range of income levels who will require an estimated
2,850 homes. Additional service jobs of 1.5 jobs per primary
job will result from such 3,500 people.

26. The A.T.&T. office complex in Bernards Township
" will, when it is completed in 1978, pay annual property taxes
to Bernards Township of approximately 3.5 millien dollars.
These property taxes will constitute almost one-half of
Bernards Township's total tax receipts. A.T.&T. presently pays
its taxes at a 1970 level of assessment. = SR

'.'27. 'Bermards Township, which already enjoys, ' in pr0p6rtibh-‘

to their taxpayers incomes, one of the lowest tax rates in
New Jersey, will be able, due tc the taxes it will receive
- from A.T.&T., to reduce its tax rates even furthar.

28. The great majority of the employees of A.T.&T.
in Bernards Township will be unable o afford housing for their
families within Bernards Township because of the Township's
land use regulations. Many of these workers will be locked

out, because of their financial resocurces, of the cother suburban |

residential areas surrounding Bernards Township and will have
to cormute excessive distances to their jobs.



29. A.T.s&T.'s Long Lines Division is in the process
of constructing their headquarters in neighboring Bedminster
Township. That facility will employ an estimated additional
3,500 people who will require an additional 2,850 homes.
Additional service jobs of 1.5 jobs per primary job will result
from such 3,500 people. The majority of these workers
will be excluded, because of their financial resources,
from Bernards Township and the suburban municipalities which
surround it, and will have to commute excessive distances
by automobile to their jobs. '

30. Plaintiffs' property can, if properly zoned,
provide a good portion of the housing needs of the proposed
7,000 employees.

31; The Committee and the Board failed to act reasonably
and in furtherance of a legitimate comprehensive plan for the
zoning of the entire municipality when they rezoned for A.T.&T.,
but chose to ignore the housing needs of A.T.&T.'s employees
as well as the regional housing needs.

' 32. The Sernarxrds Township Zoning Szxdinance aad its
entire system of land use regulations is invalid because
it has a substantial external impact contrary to the general
welfare. Bernards Township's accommodation of large employment
generators,ﬂcoupled w1th Bernards Townshlp s exclusionary
| land use pollc1es have-

(a) imposed an unfair kurden on other_municipalities
within the Bernards Township housing region to provide housing
for persons in the lower and middle income spectrums employed
in Bernards Township: “

(b} deprived other communities, cities and urban
areas already providing more than their fair share of housing
for all categories of persons of the ratables they need to
create a better talance for their community to pay the
educational and governmental costs associated with residential
development;

(¢) contributed adverselv to a national and
local energy crisis by creating a phy31cal ana economic
need for long distance commuting for persons employed within
Bernards Township;
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(@) imposed an unfair burden on workers emploved
in the Bernards Tcownship housing regicn, moat of whom have
no access to public mass transit and for whom transportation is
both time consuming and prohibitively expensive; and

(o) contributed to the process of urban decay
presently afflicting our cities by depriving these cities
-of tax ratables while requiring them, at the same time, to
continue to bear the educational and governmental costs
asgsociated with housing.

. WHEREFORE, plaintiffs demand judgment as follows:

A. that the Bernards Township Zoning Ordinance be
declared invalid in its entirety: |

B. that those portions of the Bernards Township Land
Subdivision Ordinance, together with any other land use
regulations which the Court finds unreasonably increases housing
costs, be declared invaliad:

c. that the Committee be ordered to rezone plaintiffs’
property sSc as tc pormit the dcveloprent of housing thereon
at reasonable dansitites and at reasonable costs;

D.. - that the Committée and the Board be ordered to
affirmatively provide for their falr share of the regional
housing need at all familv inceme levels, anluding low
and moderate and specz‘ically to:

(1) establish a Sousing Aufhority to sponsor and
develop low and rmoderate income housing in lernards Township:

{2) fund that Housing Authority not only with
- faderal and state housing grants but alsc with a substantial
portion of the taxes paid to Bernards Township each year by
A.T.&T.; | |

{3) plan and provide for, out of municipal tax
revenues, the extension of sewers, water, roads and other
utilities to areas zoned for rulti-family development:
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E. that defendants pay to plaintiffs the costs
of suit;

P. such othar relief which this Court may deem
appropriate.,

THIRD COUNT

1. Plaintiffs repeat the allegations contained in
the Pirst Count and Second Count of the Amended Complaint as
if set forth herein at length.

2. Defendants have previocusly acknowledged a responsibility
to provide for all types of housing in the Township.

3. Defendants selected the area covered by the vlanned
rasidential neighborhood ordinance set forth in Ordinance

Rumber 347 and selected the same area in an amendment to

' the master plan adopted in 1373 and considered the same
area in an ordinance known as Ordinance 320 introduced in
July of 1973.

4. The area contained in Ordinance 347 was selected

because of its topoqraphy; its proximity to major highways
and intersections and the availability of sewers and water. A

5. Defendants selected such area contained in Ordinance 347

with the knowledge of the flood plain established in
ordinance 265 in December of 1571.

_6; Defeéndants determined as a result: of -studies
made prior to the introduction of Ordinance 347 that the
area contained within such ordinance was appropriats for
the potentially most dense area for future development in
the Township.

7. Defendants had previously approved a density of
12 residential units per acre on a 20 acre site abutting
the county park and the national wildlife refuse sometimes
known as the Great Swamp. In such approval there was no
| restriction on the number of ledrooms and no requirement for
! three and four bedrocom units. Such approval was granted
-13-



with the knowledge that it is not serviced by any means

of public transportation and with the knowledge that it is
within walking distance of two liquor stores, a drugstore,
three eating establishments, a health food store and a
hardware store. The area in proximity to such 20 acre tract
is gserviced by a grocery store which has a dimension of
approximately 35 feet x 50 feet and by a delicatessen which has
a dimension of approxirmately the same size.

8. Defendants at the time of the enactment of Ordinance 347

had no request from any state or federal agencies to restrict
the density in the area covered by such ordinance. Defendants
had no similar requests from any of the abutting municipalities
b. or any municipality downstream from the Township of Bernards
" to the City of Newark.
3. Prior to the enactment of such ordinance and
| subsequent thereto, there has been no request or demand by
any governmental agency to restrict the development or density
in the area covered by Ordinance 347,

10. Defendants lack standing to raise any issues on
" behalf of any'othér municipality or any other govermmental
| agency located downstream from the Township of Bernards either
.on the Passaic River or the Dead River. . .

11. The density selected within Ordinance 347 bear
no reasonable relationship to the studies which were made
or to comparable approvals;granted which would permit a
higher density in the area covered by Ordinance 347.

12, The selection of the area covered by Ordinance 347
for a higher density of use is inconsistent with the zoning
of such tract for two acres minimum for a single~-family
residential unit.
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WHEREFORE, plaintiffs demand judgment as follows:

A. that Ordinance 347 be declared invalid as to the
density selected for multi-family use;

B. that the Township be directed to permit a density
within such zone of at least five dwelling units per gross
acre without restriction on the number of bedrooms or the
requirement that three and four bedroom units be constructed;

C. that defendants be ordered toc rezone plaintiffs
property so as to permit the development of housing thereon
at reasonable densities and at reasonable costs:

D. such other relief whick this Court may deem apprcpriate.

, FOURTE COUNT

1. Plaintiffs repeat the allegations contained in the
irst, Second and Third Counts of the Amended CQmplaint as if
 set forth at length.

2. Both Ordinance 347 and Ordinance- 388 Ordinance 385
refer to public sewers, which defendants have interpreted to
mean sewers owned and operated by the Township of Bernards
Sewerage Authority and no other type.

3. Defendant Township created the Sewerage Authority
known as the Township of Bernards Sewerage Authority and is
-limited to one autﬁority within the Township by law.

4. Defendant Township appolnts the members of. such
Sewerage Authority.

5. Defendant Township appropriates monies currently
in its budget for the Operatioﬁ and maintenance of such
Sewerage Authority in addition to the.chatges collected

directly by the Sewerage Authority.
| 6. Defendant Township uses its full faith and credit
and pledges its credit and borrowing capacity for the purpose
of raising capital funds for such Sewerage Authority.
» 7. If there is no ability to tie in to the lines of the
f'Township of Bernards Sewerage Authority, neither the PRN
.gsections of Ordinance 347 or any portion of Ordinance 385 can

'ébe implemented in any respect.
| -15~




8. The Township of Bernards Sewerage Authority has
previously reserved capacity to permit A.T.&T. to construct
its facility which will ulitmately employ 3,500 persons.

9. The Township of Rernards Sewerage Authority has
previocusly reserved capacity for the 250 units to be constructed

on the 20 acre site known as Ridge Oak.
| 10. The Township of Bernards Sewerage Authority has
not reserved any other capacity for any other purpose,
' 11. Defendants have previously approved a plan, including
a site plan, which permits the construction of the A.T.&7T.
facility which will ultimately house 3,500 persons directly
adjacent to the Oshborne Pond which is the central reservoir
and main water source for the residents of the Township of
Berpards. o
\ 12, The defendants have previously approved a plan
including a site plan which permits the construction of the
A.T.8T. facility within the flood plain designated in
Ordinance.zss, and has permitted a drainage plan which drains
into the upper reach of the Passaic River and into other
streams which f£low into the Passaic River and the Dead River.

13. The only public sewers located in the Township of

Bernards consist of a treatment plant operated by the. Township .

of Bernards Sewerage Aunthority which has a present capacity of
1.2 million gallons per day. _ : : |

14. Defendant Township has determined that the total
capacity for the Township of Barmards will be 2 million gallons
per day.

15. Defendant Township has failed and refused to expand
the existing facility and has arbitrarily restricted development
| by refusing to expand the existing facility beyond the present
| capacity of 1.2 million gallons per day and has arbitrarily
. established a ceiling on sewerage capacity at 2 million gallons
. per day. Such failure to expand the facilities and such
f cailing arbitrarily limits the amount of development which may
take place in the Township.
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Township made prior to its enactment of its zoning ordinances

 facilities and by refusing to permit the construction of

~equal protection of the law and have failed to provide f

16. By requiring a tie-in into public sewers as a
prerequisite to development, defendants have effectively
precluded plaintiffs from developing the property.

17. Defendants have contended that neither plaintiffs
nor others should be perxrmitted to construct| any sewerage treatment
facilities with any ocutfall into any of the streams or rivers
within the Township.

18. Such refusal has been based upon studies which the

and the revisions to its master plan. z
19. Defendants action by refusing to expand the sewerage !

any other sewerage facility has been in accordance with a
plan to preclude all development in such circumsatances.

20. Defendants by precluding plaintiffs from constructing
their own sewerage facilities in accordance with law and

applicable state and federal regulations have confiscated
plaintiffs' property causing damage to plaintiffs in that

Ehey have confiscated plaintiff's property without just g
compensation, have deprived plaintiffs of their property
without due process of law, and have denied plaintiffs : %

any ccmpensation therefor in accordance with the New Jersey
State and Federal Constitutions. _

' WHEREFORE, plaintiffs demand judgment against defendants
as follows: :

A. that the applicable zoning ordinances which require
the tying into public sewers he declared invalid in the
respect that such requirement precludes the construction
of a private facility.

B. that plaintiffs be permittea to construct a

| sanitary sewerage treatment plant on its property which
. plant will flow into the Dead River, provided such plant

is constructed in accordance with the Township of Bernards
Sewerage Authority, New Jersey State and Federal requirements.
-17-



- C’.u ﬂmt in the event that no sanitary sewer treatment
facﬂf.tr my ‘be constructed by plaintiffs, that defendants |
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" WISHNIE,

McCarter & English,

550 Broad Street

Newark, New Jersey 07102
(201) 622-4444

Esgs.

THEODORE 2. LORENC, LOUIS J.
HERR, SAM WISHNIE, MARION
executrix of the
Estate of Harry Wishnie,

deceased, ALICE J. HANSEN,

trustee, WILLIS F.
WILLIAM W. LANIGAN,
MERWIN SAGE,

SAGE,
and

Plaintiffs,

vsS.

THE TOWNSHIP OF BERNARDS, IN
- THE - COUNTY OF SOMERSET,
cipal corporation of- the -State
-of New Jersey, and THE PLANNING
 BOARD OF THE TOWNSHIP OF '

BERNARDS, '

Defendants.

a muni-

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION, SOMERSET COUNTY
DOCKET NO. L-6237-74 P.W.

a0

Defendants, the Township

Civil Action

ANSWER TO SECOND
AMENDED COMPLAINT

IN LIEU OF PREROGATIVE
' WRIT -

of Bernards and the Planning

Board of the Township of Bernards, having principal offices

at Municipal Building, Collver Lane, Basking Ridge, New Jersey,

in answer to plaintiffs' Second Amended Complaint, say:




AS TO THE FIRST COUNT

Defendants repeat the answers to the allegations
contained in Counts One through Eight of the First Amended
Complaint and make the same a part hereof as if fully set

forth herein.

" AS TO THE SECOND COUNT

1. Answering paragraph 1, defendangs admit that the
Township of Bernards (hereinafter sometimes referred to asb
"Bernards Township") is a community in the north-central por-
tion of Somerset County and that its land area is approximately
24(95 square miles or 8.2 per cent of the 305.6 square mile
land area of SOmerset'Count§. Defendants adm{t that the docu-
meht éntitled 1970 United States Census" indicates that
Berna;ds Township contained a household population of 11,531
persons and that such household population equals approximately
_579§ of Somerset qunt?'s toté%,houéeho;d pbpu1a£i§n.as of-thét‘"
daﬁe. Defendants admit that the residentiélvdensity in Bernards
Township amounted to 462 persons per square mile as of the 1970
Census and that the comparable figures for Somerset County and
the. State of New Jersey are 635 persons pér square miie and
938 persons perlsquare mile, respectively. With respect to
the data contained in the 1970 Census,'deﬁendants admit'such
data to the extent that it fully represents the entirety of

such documents. Except as herein specifically admitted, de-




fendants deny the remaining allegatidns contained in paragraph
1 and further deny any characterizaﬁion, interpretatidn, com-
putation or extrapolation contained therein.

2. Answering paragraph 2, défendants admi; that
Somerset County, inlwhich Bernards Township is located, is a
county located in the State of New Jersey. With respect to
the data contained in the 1970 Census, aefendants-admit such
data to the extent that it fully represents tlie entiréty of
such document. Except'as herein specifically admitted, defen-
dants deny the remaining allegations contained in paragréph
2, and further deny any characterization, intgrpretation or
extrapolation contained the;ein.

3. Answering paragraph 3, with respect to the data
contained in the 1970 Census, defendan;s admit such data to
the extent that it fully represents the entirety of such |
docpment. .Except as herein speéifically admitted, defendantsi
’deny'the~femaining allegations containéd-iﬁ paragraph 3 and
further deny any characterization, interpretation or extrapola--
tion contained therein.

4. Answering paraéraph 4, defendants admit that defen-
dant Township oﬁ Bernards is a municipality and that it is out-
side of the central cities‘and clder built-up suburbs of North
and South Jersey metropolitan areas. With respect to the allega-
tions relating to valuation and to residential and nonresidential

building permits issued since 1973, defendants are without present




knowledge or information sufficient to admit or deny such allega-
tions and leave piaintiff to their proof. Except as herein
specificaily admitted, defendants deny the remaining allegations
contained in paragraph 4.

5. Answering paragraph 5, defendants neither admit
nor deny the allegations contained therein as they call for
legal conclusions.

6. Answering paragraph 6, defendants are without
knowledge or information sufficient to admit or deny the alle-
gations contained therein.

7. Answering paragraph 7, with respect to the data
on racial characteristics contained in the 1970 Census, de-
fendants admit such data to the extent that it fully represents
the entirety of such document. With respect to the edgcatidnal
aaéa, defendaﬁts admit that the median years in public school
completed in Samerset County is 12;4”yearé and in New Jersey
"is lz.i years, respécti&ély; but'ﬁedy”ﬁhétfthe median yedrs"f'
of school completed by Bernards Township residéﬁts is 13.5
years according to the 1970 Census, but rather that the median
| years of scﬁéol completed by Bernards Township residents ac-
corﬁing to the 1970-Census actua;ly'equals 12.8 years, which
figure is above the median of Somersét County. With respect
to the median age data contained in the 1970 Census, defen-
dants admit such data to the extent that it fully represents

the entirety of such document. Except as herein specifically




admitted; defendants deny the remaining allegations contained
in paragraph 7 and further deny any éharacterization, inter-
~pretation or extrapolation contained therein.’

8. The allegations containea in paragraph 8 are
denied.

9. Answering paragraph 9, with respect to the déta
contained in the 1970 Census of Housing, defendants admit such
data to the extent that it fully represents the entirety of
such'document, specifically the median value of owner-occupied
housing units in New Jersey as $23,400.00, the comparabie fig-
ure for Somerset County is $29,700.00, which value is 26.9%
above the median value. in New Jersey, the median value reported
for Bernards Township as $40,000.00“inch vaiue is 70.9% above
the Neleersey median value and 34.6% above the Somerset County
median value and that the median housing values for units for
sale within Bernards Township as of the 1970 Census were de-
"scribed as $50,000.00 --plas. Defendants afe unable to admit .
or deny portions of the alieéations contained in paragraph 9
because plaintiffs havé failed to identify or provide defendants
with éhe surveys referred to therein, and are without'présent
kndwledge or information $ufficient'to admit or deny the allega-
tions with respect to single-family dwellings sold since 1973
and leave plaintiffs to their proof. Except as herein specific-
ally admitted, defendants deny the remaining allegations con-

tained in paragraph 9 -and further deny any characterization,
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inierpretation or extrapolation contained therein.

10. Answering paragraph 10, with respect to the data
regarding the comparative property tax burden of property owners
_in Bernards Township with the burden of other municipalities of
the State of New Jersey,_defehdan;s admit that in 1975, Bernards
Township ranked 354 from the highest property tax burden, or ap-
proximately in the 40th percentile, and that in 1973, Bernards
Township ranked 226 from the highest property tax rate burden, or
approximately in the 60th pefcentile. Defendants admit that the
' per capita real estate tax in Bernards Township was $118 in 1960
-and $324 in 1970, but defendants are unabie ﬁo admit or deny the
percentage figures rélative to the per'caéita real estate tax in
the S;ate'of New Jersey. . Except as heréin specifically admitted,'
defendants deny thebremaining allegations contained in paragraph
10 and further deny any characterization, interprétation or
.extrapolatlon contalned thereln.

11: Answerlng paragraph ll defendahts admlt that
the equalized tax rate has dec:eased from $3.92 (not $3.93 as -
‘'stated in paragraph 11l) per $100 00 in 1971, to $3.72 per
$100 00 in 1972, to $3.53 per $100 00 in 1973, to $3.27 per
$100.00 in 1974, and $2.86 per $100.00 in 1975 Defendants are
without knowledge or information sufficient to admit or deny the
allegations contained in the final sentence of paragraph 11, and
except as herein specifically admitted, defendants deny the

remaining allegations contained in paragraph 11 and further




deny any characterization, interpretation or extrapolation
contained in the matter of which an admission is requested.

12. Answering‘paragraph lZ,_defendénts are unable to
admit or dény the a;legations contained therein since plaintiff
does not define the meaning of "recent decrease of the tax rate"
in Bernards Township. Plaintiff does not indicate Qhethervthis
is an equalized tax rate or an actual tax rate. ~With respect
to the‘allegation regarding the estiméted valGation of the Ameri-
can felephone and Telegraph Company facility when completed, de-
fendants lack information or knohledge sufficient to admit or
-deny same as this calls for an anticipated valuation at some
point in the future. With respect to the allegation regarding
the anticipated valuation of the American Telephone and Tele-
gfaph Cﬁmpany faéility or the amount of revenues which would be
yielded if some future valuation of én as yet unfinished facil-
iéy-were hypothetically applied to the present total tax levy .
'Sf-BernardS‘ToWﬁshib during 1975, defendants lack infb}ma;d
tion or knowledge either to admit or deny the same. . Except
as herein specifically admitted, defendants deny the remaining
allegétionsAcdntained in paragraph 12 and further deny any
chéracterization, interpretation or extrapolation contained
therein, includiﬁg the hypothesis that a significant incréase
in the valuation of any present or future facility would have

no effect on the tax rate or tax levy of a township.




13. Answering paragraphAIB, defendants admit that
the American Tele?hone and Telegraph Company facility is not
fully completed, that it yielded approximately $1.3 million
in tax revenues last year and that tax revenues from the
American Telephone and Telegraph Company faéility Qithin
Befnards Township for 1976 are anticipated to amount to
approximately $1.8 million. Except as herein‘specificaliy
admitted, defendants deny the remainder of the allegations
contained in paragraph 13.

14. Answering paragraph 14, defendants admit that
the equalized tax rate in Bernards Township has decreased
from $3.27 per $100.00 in 1974 to $2.86 per S$100.00 in 1975
and further admit that the actual tax rate in 1975 equalled
$3.92 per $100.00 and increased to $4.12. per $100.00 in 1976.
Defendants are at this time without knowledge. or information
suffibient'to admit or dény the allegatioﬁs in paragraph 14
Vrégafdihé.the éctions.sf‘éértgin bthér-dnhaméd municipéliéieé‘
throughout éhe State of New Jersey, not identified or parties-
to this action, or the reasons which such actions were takeh
and leave plaintiffs to their prdéfs. Defendants deny that
any effort has been made to exclude.lower and middle income
housing from defendant Township of Bernards, and further deny
that the tax rate has been significantly lowered in defendant
Township of Bernards during 1975 and 1976 as a result of rev-

enues derived from therAmerican Telephone'and Telegraph Company.




Except as herein specifically admitteé, defendants deny the
remaining allegations contained in paragraph 14 and further
deny any characterization, interpretation or extrapolation
contained therein.

15. Answering paragraph 15, defendants admit that
there ate two Federal Interstate Highways which pass through
defendant Bernards Township, but deny that those highways inter-
sect within defendant Bernards Township. Defendants admit that
Newark 1is the largest city in the State of New Jersey by popula-
" tion. As to the allegations regarding traveling time in para-
‘graph 15, defendants are at this time without knowledge or in-
formation sufficient to aémit or deny the accuracy of the esti;
mates contained therein. Except as herein specifically admit-.
ted, defendants deny the'remaining allegations contained in~
|l paragraph 15.

16. The allégations contained in paragraph 16 are
'~denied: | ‘ - |

17. The allegations contained. in parégraph 17 are
admitted.

18. Answering paragréph 18, defendants are without
preéent kanledge or information sufficient to admit or deny
the uses to thch plaintiffs' property are put or the develop-
ment thereof, but deny that such property is contiquous with
Federal Interstate Highway 78.

19. Answering paragraph 19, as to the terms and pro-




visions of the ordinance and amendments thereof, defendants
demand production and proof; and except as herein admitted,
the allegations contained in paragraph 19 and its subpara-
graphs (a) through (g) are denied.

20. Answering paragraph 20, defendants admit that
on May.18, 1976, Bernards Township enacted Ordinance No. 385
and they demand production and proof as to the terms and pro-
visions of said ordinance, and except as herein specifically
admitted, the allegations contained in paragraph 20 are denied.

21. Answering paragraph 21, defendants demand pro-
duction and proof of the ordinance referred to therein, and
except as herein admitted, the allegatibns.contained in para-
graph 21 are denied.

.22. The aliegations contained in paragraphlzz are
 denied. | -
| '23J Answerlng paragraph 23 defendants admlt that .
there is vacant, re51dent1ally zoned land w1th1n the boundarles
. of defendant Bernards TanSth, and except as herein admitted
the allegations contained in'paragraph 23 are denied.

24. Answering paragraéhh24, defendants are at this
time.without.knowledge or information sufficient to admit or
deny the locatidn and extent of any housing shortage. Defen-
dants admit that the Township Committee of Bernards Township
rezoned a very small portion o¢of Bernards Township upon the ap-

plication of American Telephone and Telegraph after substantial
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rezoning of the property on which the American Telephone and
Telegraph facility is located had already been effected.
Defendants neither admit nor deny the allegations regarding
the "housing region" referred to in the Complaint as it calls
for a legal conclusion. Defendants make no answer to the al-
legations directed to the Township Committee which is not
a party to this suit. Except as herein specifically admitted,
ihe allegations contained in paragraph 24 are denied.

25. Answering paragraph 25, defendants admit that
when completed the American Telephone and Telegraph complex
in Bernards Township Qill employ appréximately 3,560 people
and that said employeés will have wvarious income levels.
Defendants are at this time withou£ knbwledge or information
as to those income levels and their range or the number of
"service jobsﬁ which may result from sﬁch employment and leave
plaintiffs go theii proof. Except as heréin'édmitted,-defen—
dants deny- the remaining'allégations of paragraph 25 ana fﬁfthér‘
deny any characterization, interpretation, computaﬁion og
.extrapolation contained therein. A

| 26;“ Answering pafagfaph'zs, defendants admit that

upon information known or readily available, the American
Telebhone and Telegraph Company faciiity in Bernards Township
is expected to be completed in 1978. Except as herein specific-

ally admitted, defendants deny the remaining allegations con-
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tained in paragraph 26 and further deny any characteriza-
tion, interpretation, computation or extrapolation contained
therein. |

27. The allegations contained in paragraph 27 are
denied. '

28. Answering paragraph 28, defendants are at this
time withoutAknowledge or information sufficient to admit or
deny the allegations regarding the effect on employees of the
American Telephone and Telegraph Company of policies of subur-
ban residential areas in communities surrounding Bernards Town-
ship,. not parties to this suit, and except as specifically
herein admitted, the remaining allegations contained 'in para-

graph 28 are denied.

| 29, Answerlng paragraph 29, defendants admit that
.Amerlcan Telephone and Telegraph's Long Lines D1v151on is in
the process of constructing their headquarters in Bedminster
Téownship, a municipality contigiious-with ‘the Township of .
Bernards. Defendants are at this time withouteknowledge or
information sufficient to admit or deny the accuracy of the
‘employmeht le;els at that site or the extent of the need for
addltlonal housing or location thereof Wthh such employment
will generate, what the effect will be on employees at this
site as a result of policies of residential suburban muni-

cipalities surrounding Bernards Township, not parties to
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this action, or the number of "service jobs" which may result
‘from such employment, and leaves plaintiffs to their pfoofs.
Except as are herein specifically admitted, the defendants
.deny the remaining allegations contained in paragraph 29 and
further deny any characterization, interpretation, computation
or extrapolation containéd thefein.

30. The allegations contained in paragraph 30 are
denied.

31. The allegations contained in paragraph 31 are
denied. |

32. The allegations contained iﬁ paragraph 32 and

subparagraphs (a) through (e) thereof ére denied.

AS TO TEE THIRD COUNT

1. Answering paragraph 1, defendants repeat the
-'answers to.the allégations contained in the First and Second
Counts of the Second Amendéd Complaiﬂt_and'make the'saﬁe a
part hereof as if fully set forth herein.

2. Answering paragraph 2, defendants admit that
they have acknowledged a reséohsibility to make reasonably
possible én-appropriate variety and choice ofjhousing, at
least to the extent of the municipality's fair share of the
present and prospective regional need therefor, as evidenced

by the adoption of Ordinance 347 and Ordinance 385. Except
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as herein specifically admitted, defeﬁdants deny the remain-
ing allegations contained in paragraph 2.

3. Answering paragraph 3, defendants admit the
.adoption of Ordinance No. 347 on August 20, 1574 and the
amendmentvof the Bernafds Township Master Plan in 1873. As
to the.terms and provisions of the ordinance and master plan
and amendments thereof, defendants demand production and proof.
With respect to proposed Ordinance No. 320, defendants admit
its introduction on June 19, 1973 and consideration thereof,
" but deny that it was ever adopted. Except as herein specifically
‘admitted, defendants deny the remaining allegations contained
in paragraph 3. |

4, Answering paragraph 4, defendants admit that the
area designated by drdinénce No. 347 for planned residentiai‘
|| development was selected for a variety of valid planning con-
siderations including, but not limited to, those stated in
'paragréph 4, . o

5. Answering paragraph 5, defendants admit the
adoption of Ordinance No. 265 in December, 1971 and further
admit knowledge thereof. As t&'the terms and provisions of
the-ordinanée and amendments thereof, defendaﬁts demand produc-
tion and proof; Except.as herein specifically admitted, defen-
dants deny the remaining allegations contained in paragraph 5.

6. Answering paragraph 6, defendangs are without

present knowledge or information sufficient to admit or deny
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the allegations contained therein, and with respect to the
studies referred to therein, demand production and proof
thereof. Except as herein specifically admitted, defendants
deny the remaining allegations contained in paragréph 6.

7. Answering parégraph 7, defendants admit the _
grant of a variance from the terms and provisions of the Bernards
Township Zoning brdinance to permit the construction of a non-
profit housing development to meet thé particslar needs of
seniSr citizens and further admit that such development is
contiguous with a county park. With respect to the terms and
provisions of the variance and the size of such development or
the location thereof, defendants demand production and proof.
Defendants are without present‘knowledge or idformation suffi-
cient tb admit ot deny the remaining allegations of paragraph 7.

8. Answering paragraph 8, defendants admit that no
state or federal agency requestéd-density restrictions on the
| 1ands ta'whiéh'Ordinéncé No. 347 pefﬁaiﬁé: nExéebt‘és'he;eih‘A
specifically admitted, the.remaining allegations contained in
paragraph 8 are denied;

. 9. Defendants deny the allegations contained in
parégraph 9.
10. The.allegations contained in paragraphs 10, 11

and 12 are denied.

AS TO THE FOURTH COUNT

1. 'Answering paragraph 1, defendants repeat the
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allegations contained in the First, Second and Third Counts
of the Second Amended Complaint and make the same a paft~hereof
as if fully set forth herein.

2. Answering paragraph 2, defendants admit that
Ordinance No. 347 and Ordinance No. 385 refer to public sewers.
Except as herein specifically admitted, defendants deny the
remaining allegations contained in paragraph 2.

3. Answering paragraph 3, defendants admit the crea-
tion of the Bernards Township Sewerage Authority but are with-
‘out present knowledge or information sufficient to admit or
'deny the allegations réga;ding the limitaéions imposed by law
andldemand production and proof thereof. |

4, The a;legatiéns contained in paragraphs 4 and
S5 are admitted.

5. Answé:ing paragraph 6, defendants are without
présent kn?w;edge q;Ainfgrmationisufficieht.td_admit'of deny p
" the ailegaﬁiéns contained therein and leave piéintiffs to |
their proof. |

6. Answering paragraph 7, defendants admit that with-
out the availability of public sewerage facilities, including
but not limited to the facilities of the Bernérds Township
Sewerage Authority, neither the planned residential neighbor-

hood sections of Ordinance 347 nor Ordinance 385 can be imple-
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mented. Except as herein specifically admitted, defendants deny
the remaining allegations contained in paragraph 7.

7. Answering paragraph 8, defendanés admit that the
Bernards Township Sewerage Authority has‘reserved capacity for
American Telephone & Telegraph Company and other developments
to permi£ construction of those developments.

8. Answering paragraph 9, defendants admit that the
Berngrds Township Sewerage Authority ﬂas rese;ved capacity for
the senior citizens development known as Ridge Oak and other
developments to permit construction of these developments. Ex-
cept as herein specifically admitted, defendants deny the re-
mainingyallegations contained in paragraph 9.

9. The allegations contained in paragraph 10 aré
dénied. |

10. Answering paragraph 11, defendants admit that a
pian has been approved to permit the construction of the Amer i-
'éan Telephone &.Telégrééh Comp;hy féciiity-ﬁo émpléy;.Qhénlébﬁ;'“
pleted, Qpproximately 3,500 persons, that thé:facility is -
adjacgnt to Osborne Pond, that Osborne Pond is a reservoir
and one of the water sources for the residents of the:Townshié
of Bernards. Defendants fﬁrther admit that the site plan makes
elaborate provisibns to protect the water quality of Osborne

Pond. Except as herein specifically admiéted, defendants
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deny the remaining allegations coniained in paragraph 11.

11. The allegations contained in paragraph 12 are
denied.

12. The allegations contained in paragraph 13 are
admitted. | |

13. The allegations contained in paragraphs 14,

15 and 16 are denied. | ‘

14. Answering paragraphs 17 and 18, defendants are
without present knowledge or information sufficient to admit
or deny the allegatidns contained therein and with respect
to the studies referred to therein demand production and proof.

15. The allegations contained in paragraphs 19 and

20 are denied.

FIRST SEPAéATE DEFENSE

The zoning ordinance of the Township of Bernards is
.in accordance with a comprehensivecplaﬁ éesfgngd to achiévé.the
statutory purposes specified (1) in R.S.'40£55—32, including,
without limitation, to secure safety from flood, to promote
the general welfare, to prevenE the overcrowding of land or
buildings, to avoid undue concentration of population and to en-
cdurage the most appropriate use of land throughout the munici-
pality, and (2) within the statutory purposes of R.S. 40:55D-1,

et seqg., to promote the establishment of appropriate population
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densities and concentrations that will contribute to the well-
being of persons, neighborhocods, coﬁmunities and regions and

. preservation of the environment; and further to provide suf-
ficient space in appropriate locations for a variety of agri-
cultural, residential, recreational, commercial and industrial
uses and open space, both public and private, according to
their respective envifonmental‘requirements in order to meet

-

the needs of all New Jersey citizens.

SECOND SEPARATE DEFENSE

The zoning ordinance of the Township of Bernards pro-
motes the general welfare by requiring reasonable protection of

the natural environment.

THIRD SEPARATE DEFENSE

The zoning ordinance of the Township of Bernards pro-
motes the éeneral welfare by requiriﬁg }and uses reasonably
‘ﬁecessa;y foiéreserve éﬁe.waféf qﬁalit? ofzthé Dééd Riverx
and its tributaries, including Harrison-érook, éll of which
are tributaries of the Passaic River and constitute the Upper

Passaic Watershed.

. FOURTH SEPARATE DEFENSE

1. The Federal Water Pollution Control Act amend-

ments of 1972, 33 U.S.C.A. §1251, et seg. declare that it

-19~




is the national goal that the discharge of pollutants into
the navigable waters be eliminated by 1985. This legislation
applies-to the Passaic River. The State of New Jersey is
‘required to make plans by the end of 1976 ‘to accomplish the
goals set forth in said legislation.

2. According to the County and Municipal Study Commis-
sion of the State of New Jersey, the Passaic River is among the
ten worst poliuted streams in the nation.

3. The Commission has further stated in Water

Quality Management: New Jersey's Vanishing Options, a draft

report, March, 1973:

"Water is a basic resource; it is necessary
for sustaining life. The use of rivers,
streams, and bays as sewers for dilution
and transport of wastes negates their use
as a source of water supply, as a base of
recreational activity, as a habitat for
fish and wildlife. 1In the extreme, it may
mean the.survival -of the State's economic.
base.” In the headwaters of the Passaic
River alone, continued degradation of water
guality could threaten the potable water
for millions of people * * *, In summary,
New Jersey's extensive water pollution 1is
probably the most serious problem currently
imperiling the quality of our physical en-
vironment."

4. Under the present state of techhological-develop—
ment, economically feasible sewerage treatment plants inevit-

ably introduce pollutants into the receiving waters.
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FIFTH SEPARATE DEFENSE

1. Defendants repeat all of the allegations-o§ the
Fourth Separate Defense and make them a part hereof.

2. Treated sewerage effluent can be introduced into
the Dead River without degradation of its“water quality pro-
vided fhét the total quantity of bollutants in such effluent
does not exceed the assimilative capacity of the stream.

3. The standards of water guality in the Passaic
River required by Congress and by the State of New Jersey can-
- not be met unless there are limitations on the amount of
treated sewerage effluent which is introduced intoc the Dead
River and the Upper Passaic River by Bernards Township, and
there is reasonable likelihood that proper authority may im-
pose’&aste load allocations of an amount yet to be determined,

upon Bernards Township.

SIXTH SEPARATE DEFENSE

i.' Defendants'reéégt all of the allégationsbof'the
Fourth and Fifth Separaté Defenses and make them a part hereof.
| 2. Bernards Township Sewerage Authofity has applied
to the Department of Environmental Protection and funding bodies
to permit it to upgrade and enlarge its sewerage treatment
plant on Martinsville Road to three million gallons per day.

3. If approved as requested, the upgrading and
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construction of the said plant will provide sewerage facility
capacity for development under Ordinance No. 347 and Ordinance

No. 385.

SEVENTH SEPARATE DEFENSE

1. Defendants repeat all of the allegations pf the
Fourth, Fifth and Sikth Separate Defenses and make them a
part hereof.

| 2. The effort to maintain and improve the water qual-
ity in the Dead River and the Upper Passaic River will require
that certain buildings in Bernards Township presentiy serviced
by septic systéms will‘have to be connected withAthe Bernards
Township Sewerage Authority plant oﬁ Martinsville Road.

3. The enlargement and upgrading of the existing
Bernards Township Sewerage Authority faéiiities as appligd-for,
.give said faéilities a capacity which will‘absbrb all, or yir-
tually all, of the remaining portions of the waste 1oad allbca~<,n
tion that may be imposed upon Bernards Townéhip;

4. Until such waste load allocatiohs are-définitely
established, it would be uncteasonable for Bernards Township to
permit, by the enactment and application of the zoning ordinance
or oﬁherwise; land developments that Wogld significantly in-
crease the number of inhabitants serviced by the Bernards

Township Sewerage Authority plant.
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EIGHTH SEPARATE DEFENSE

1. Defendants repeat all of the allegations of the
~Second and Third Separate Defenses, and paragraphs 1 and 3
of the Fourth Separgte Defense and make them a part hereof.

2. A significant,proportion of stream pollution, in-
cluding that in the Dead River and the Upper Passaié RiverAre—
sults from nonpoint sources.

3. The surface water runoff from malti—family housing

is a significant source of nonpoint pollution.

NINTH SEPARATE DEFENSE

Although the power to zone rests with municiéalities,
zoning should be in accordance.with'sound'regional development.
Every.municipality is not required fo'permit every kind of use
somewhere within its boundaries. The zoning ordinance is rea;
-sonable and valid if it is reasonably related to legitimate
zoning‘pq:poses and a #oning Qfdinanqé Qh;dh éstablishgs éllaﬁd'
use pattern coﬁsistent Qiéh the'récommehdations of the County
Master Plan and other sound plans for regional development is
valid. The zoning ordinance of the Township of Bernards closely
adheres to the land use patterns proposed by the Masfer Plan of
Land Use of the.Somerset County Master Plan,lby the Future Land

Use Element of the Morris County Master Plan, by the Regional

Plan Association and by the Tri-State Regional Planning Commis-
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sion in their proposals for regional land use planning. Accor-
dingly, the zoning ordinance of the Township of Bernards is

not unreasonable and is wvalid.

TENTH SEPARATE DEFENSE’

Environmental protection is a legitimate purpose of
zoning and is a compelling state goal. Protection of the en-
vironment requires that land use planning and zoning decisions
be based upon ¢ohsiderations of water supply, water guality,
air quality, topography, geological features, soil characteri$~
Atics, existing drainage patterns, historic_ahd aesthetic values
and any unique charaqtek or culture of the community in ques-
tion. Sound planning and zoning must'reéoncile these considéra-
tions.with‘the iegitimate}housing needs of the region and of -
the state. This cannot be aécomplished by urban and suburban
sprawl without regulations in the in;e:est of legitimate en-
vironmental and'other-p;anning goals. The ;oning_grdiﬁénqe of .. |
the Township ;f Bernards is coﬁsistent with theiMaster Plan of
Land Use of the Somerset County Master Plan, the Future Land
Use Element of the Morris County Master Plan, ahd other region—
al plans which effectively and equitably reconcile environ-
mental needs and the housing needs of an expénaing metropolitan
population. Accordingly, the zoning ordinance of the Township

of Bernards is not unreasonable and is valid.
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ELEVENTH SEPARATE DEFENSE

The density of development in a watershed area is
directly related to the quality of water passing down river.
The Township of Bernards is situated in part pf the headwaters
région and watershed of the Passaic River system, which forms
a significant part of the northern New Jersey waper supplf;
Accordingly, the provisions of the zoning ordinance of the
Township of Bernards in regard to the density of land usage
are reasonably related to the general welfare by promoting
presefvation of the public water supply by requiring low density

develobment in the Township of Bernards.

TWELFTH SEPARATE DEFENSE

As a matter of law, environmental factors may_justify
a'zoning ordinance ahd ﬁnderlying Master Plan ;hat'are restric-
tive in the variety and intensity of land uée'they permit. - In
view of the rélevanﬁ‘ehvitodﬁental factors, the ZOning'ordi4”'

nance of the Township of Bernards is valid.

THIRTEENTH SEPARATE DEFENSE

Any 2zoning ordinance that is not firmly rooted in
local, regional and environmental -considerations does not pro-

mote the general welfare and is arbitrary.

FCURTEENTH SEPARATE DEFENSE

Plaintiff has no absolute and unlimited right to
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change the essential natural character of its land so as to

use it for a purpose for which it was unsuited in its natural
state and which injures the rights of others. The police

power may be lawfully utilized to prevent harm to public rights

by limiting the use of private property to its natural uses.

FIFTEENTH SEPARATE DEFENSE

1. Recently published studies, including those by
Tri-State Regional Planning Commission and The Regional Plan
Association, demonstrate that the growth of population in
the northeast New Jersey metropolitan area has vittqally
halted and that national demographic trends are that the
nation's population growth will take place in parts of the
couﬁtry other than ﬁhe northeast.

2, As a;result of the aforesaid deﬁogréphic trends,
land use policy in-New Jersey should be direéﬁed towér& im=-
' proviﬁg tﬁé ﬁualitf of.life‘rather'than;fowara ghe‘éccommoda;-
tion of ever increasing popuiation and economic growth.

3. 1In view of the likelihood of a leveling off of
population and emplqyment in northern New Jersey, there is no
reaéon to permit the overdevelopment‘of ecologically sensitive

land.

SIXTEENTH SEPARATE DEFENSE

1. At the time when plaintiffs acquired their lands
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in Bernards Township most of said 1apds were located in the
3-A district under the terms of the zoning ordinance.

2. At the time when plaintiffs acquired their lands in
Bernards Téwnship, plaintiffs knew that most of said.lands were
located in the 3-A district under the terms of the zoning or-
dinance. |

3. Plaintiffs have no standing to claim that the
Bernards Township zdning ordinance, a§ appiieg to plaintiffs’
property, deprives plaintiffs of property without due pro-
cess of law, or has denied plainﬁiffs the equal protection of

the laws.
).

SEVENTEENTH SEBARATE DEFENSE

Bernards Township Ordinance No. 347 and Ordinance No.

385 comply with the obligations recognized by Southern Burling-

ton County N;A.A.C.P. v. Township of Mt. Laurel, 67 N.J. 151

_c;gﬁs).

McCarter & English
Attorneys for Defendants \

By:gé&J&Eé%h CE)LEU%L
Nicholas Conover EngligﬁS v
A Member of the Firm
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STATE OF NEW JERSEY )
COUNTY QF ESSEX ; S8

KICHAEY, SOZANSKY, being duly sworn according to law, upon
his cath deposes and says:

1. I am employed by McCarter & ﬁnglish, attorneys for
defendants herein.

2. On July 30, 1976, I perscnally mailed, by certified
mail, return receipt requestad, postage prepald, a copy of the
Answer to Second Amended Complaint to Lanigan & 0'Connell, Esgs.
attorneye for plaintiffs, 5% South Finley Avenve, Basking Ridge,
BJ 07920, -

Sworn to and subscribed )

before me this 30th'day )‘ /a/ Michael Sozansky

Michael Sozansky
of July, 1976. o) '
RAE pca,
Ji-!'%»-wi.} MEP'K 3 -
""'fmr.m- . “HC oF NE"\" IER3 S
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'wdth the Mt. TLau®al deciiion. | '

{c] Reasonableness of Bernards Township controlling the natura,

‘extent and tiring of Aevelopwment sc az ts keep futurs population
a'owth‘within the prospective capacity of sewerags treatmant

facilitids plus the capacity of non-sewered areas to accermodata

on-3ite wastes disposal.

8. None.

gz“és'idﬁittéd herestofors.at inception of trial.
10. ¥o- limit. '

11, None.
12, Usual

13. Motiohéyﬂirected to interogatorias and responses to reaueats' :
for admission= shall dDe returnable s not later than Saptember 15, 1976,
Pa_rtia.er_shall mve lesave to take depositions through September 24, 1976.

14. Plaintiff-william W. Lanigan and/or Daniel P. O'Connall
Dafbndant-nicholaz Conover Enqlieh

1s. Additional 2 to 17 trial days.

1s8. Reeugption of trial will.ba~sdhedu1ed bf'thq“Cngt:
SN . - R ’v*—*ﬂm’; - ‘/ Z

<. 7 ’_< 3.(3.;} "‘ _} /ﬁf"’(" -~ '
5 "ﬁcwaq Leahv, J.C.C.

*

v

-

¥ .

Richard J. McManuz, Attorney’ S
for Dsfendantsa, - _ e




#3-4. FACTUAL AND LEGAL CONTENTIONS:

In addition to the factual and legal contentions previously made,
they are supplemented as follows:

Ordinance No. 385 was enacted purportedly by the municipality to
satisfy its obligations as a developing municipality within the
terms of Mt. Laurel. 1It, in fact, is illusory in that it does not
grant any right to develop under the terms of the ordinance, but
such right is predicated on the existence of subsidies which may
never be obtained, are impossible to obtain until the plans are
developed, cannot be obtained for the length of time required by
the ordinance and such requirement has been instituted with full
knowledge of this impossibility.

The ordinance further limits the location of the development and

. precludes any existing development within one mile of Basking Ridge
center, and if a pending application under the terms of the ordinance
is approved would eliminate the possibility of the utilization of
such ordinance with respect to plaintiffs' tract.

Plaintiffs' tract under the existing ordinance is not permitted to
"utilize the provisions of Ordinance No. 385.

By requiring in Ordinance No. 385 and in Ordinance No. 347 that
there must be a tie-in to public sewerage facilities and by not
permitting any approved alternate systems of waste disposal,
plaintiffs' contend that there has been a taking of their land
and on such basis they should be paid just compensation, or in
the alternative, commissioners should be appointed to determlne
the just compensation pald by reason of the taking.

Plalntlffs have permltted the development of other tracts in the
‘Township abutting the public water supply without -restrie¢tion, have -
permitted the development of projects within the flood plain with-
out restriction, and have been arbitrary and discriminatory in

the zoning of plaintiffs' land in light of their treatment of other -
landowners within the Township.

Plaintiffs further rely upon the factual and legal contentions
made in its seconded amended complalnt : .
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are controlled by appropriate limits on further population
growth in Bernards Township.

It is the defendants' contention that the determination
of where and how such further population growth should be
accommodated within the Township is a matter of the proper
legislative judgment of the Township Committee in its exercise
of the zoning power, and may not be dictated by particular
landowners.

The Township Zoning Ordinance as a whole makes adequate -

'proviSLOn for commercial and business zones, and Ordinance 347

is not deficient in failing to make spec1f1c provisions for
these uses.

Ordinance No. 347 is entitled to the presumption of |
validity, and has no discriminatory intent or effect. It is a
valid and reasonable exercise of the municipal zoning power, and
plaintiffs cannot substitute their judgment, or that of the
Court, of what benefits the public welfare for that of the duly

‘elected municipal governing body.

The Bernards Township: Zonlng Ordinance as a whole" complle

with the requirements of the Mt. Laurel decision. Ordinance
No. 347, which permits various forms of multi-family housing,
has made realistically possible a variety and choice of housing.
Ordinance No. 385, enacted on May 18, 1976, has increased the

- possibilities for multi-family housing, and ‘has specifically

required that: two~thirds of the dwelling units constructed
thereunder up to the number of 354 shall be for subsidized low

" ‘and moderate income housing. -Defendants’ readiness to meet a

variety of housing needs is evidenced by the grant of a

with preference for elderly persons of moderate incone.

-variance in 1973 to Ridge Oak, Inc. to construct apartment.units'

7 Bernards Township's fair share of reglonal housing needs

must be considered not only in the light of employment and
population projections, but also in the light of the limitations

on the ultimate population capacity of the Township made necessar

by env;ronmental constraints.
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4. The factual and legal contentions of the defendants
are as follows:

Ordinance No. 347 was duly and legally adopted by the
Townshlp Committee of the Township of Bernards, and it repre-
sents a valid and reasonable exercise of the municipality's
zoning power. The amendment to this ordinance made on September
3,"1974, did not substantially alter the substance of the
ordinance, and therefore further notice, publication, referral,
and publlc hearing were not required.’

The zoning ordinance in question complles with both the
letter and the spirit of the court order in the prior litigation.
Furthermore, the ordinance complles with all statutory and con-

. stitutional standards and requirements.

- The land.usage established by this ordinance is reasonab:
and in conformance with the Bernards Township Master Plan of
1975, with the county master plan and with guidelines and
standards established by regional planning authorities. Further-
more, local and regional environmental considerations make it

_unreasonable to permit a higher density of residential develop-

ment on this land. Among these local and regional environmental
considerations are air quality, water supply, and waste disposal,
all of which would be adversely affected by a higher residential
density. As enacted, the ordinance represents a reasonable and
legitimate balance between the need for new housing in this area
and the need to protect the env1ronnent not only of the mun1c19a*
ity, but of the entire region.

' The Federal Water Pollution Control Act Amendments of
1972, 33 U.8.C.A. 1251, et seq. (Law 92-500) declares that
(1) it is the national goal that the discharge of pollutants
into the navigable waters be eliminated by 1985; (2) It is the .
national goal that wherever attainable, an interim goal of water
quality which provides for the protection and propagation of
fish, shell fish and wildlife and provides for recreation in and
on the water be achieved by July 1, 1983. The States are
required to make plans to accomplish these goals. New Jersey
has not yet completed its plans but studies are under way on
which such plans may be based. One such study is being con-
ducted by the Upper Passaic River Basin Wastewater Management
Committee, and covers the Passaic River upstream from Summit,
including Bernards Township. A draft report of Phase I of this
study was issued in March 1975. A draft report of Phase II of-
this study was issued in February 1976. Another relevant docu-
ment is the draft report issued in August 1975 of the Section.
303(e) Water Quality Management Basin Plan, Fresh Water Passaic
River Basin, being conducted for the Department of Environmental
Protection. The implications of these studies are that the
requlred water quality standards cannot be met in the Upper
Passaic River unless both point and nonpoznt sources of pollutio
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The Honorable B. Thomas Leahy
Somerset County Court House Annex

Somerville,

New Jersey 08876

Re: Theodore Z. Lorenc, et al. v.
The Township of Bernards, et al
Docket No. L-6237~74 P.W.

Dear Judge Leahy:

There are two decisions which have been rendered subsequent to

the oral argument in the above-captioned case which may have

a bearing upon your decision and, hence, they are being brought

- to the Court's attention with commentary in the identical

mannex in which counsel for the Township has brought a similar
case to the Court's attentlon on December 20 1976, with

'vcommpntary and argument ‘thereon.

The first case is entitled The Allan Deane Corporation, et

al. v. The Township of Bedminster, et al., Superior Court of

New Jersey, Appellate Division, Docket No. A-1012-75 (unreported

as of this writing) decided on January 21, 1977. A copy of

such decision is attached.

In this case, the Appellate Division has affirmed a judgment

entered against the Township of Bedminster on an opinion of
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. October 17, 1975, in which this Court passed upon a "PRN"

ordinance which is identical in practically every respect

to the ordinance presently under attack in the Township of
Bernards, and which has been the subject of the above-

captioned litigation.

The similarities in the ordinances and their application are
striking. The densities (6 and 8% floor area ratio) are the
same, as are the parking requirements and other ordinance
language. The planner and draftsman of the basic ordinance
are  the same. The Court heard the same testimony with respect
to dwelling units per acre. As the Court will recall, the
tract to which those ratios applied in the Bedminster case was

more than half unuseable by reason of an environmental condition,
namely the steep slope of the mountain. In addition, the
Township similarly urged in the Bedminster case that there could

be no disposal by any package treatment plant into the sensi-
tive Raritan River; brought experts to testify to that end,
all the while they were approving an 800,000 gallon bervday

.. treatment plant for' AT&T Longlines. .Bernards has made the
same aréﬁmenﬁs while tﬁeyhéurrentij permit. The Pingry School
to locate in Bernards and tie into the Warrxen Township Sewége
Treatment Plant several hundred feet from plaintiffs' property
in the Dead River.

The lower Court in the Allan Deane case, which has now been

affirmed by the Appellate Division, concluded that "...prcofs
clearly establish that multi-family housing, subsidized or
private/ cannot and will not be built at densities of one

and one-half to three units per acre." Allan Deane Corporation,

et al. v. The Township of Bedminster, et al., Superior Court
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of New Jersey, Law Division, Somerset County, unreported
Docket No. L-36896~70 P.W. and L-28061-71 P.W., opinion on
February 24, 1975, at page 40.

The interesting thing to note is that the Township Planner in
that case, with the identical percentage of flcor area ratio,
managed to conclude that, by some manner of subsidy,.there
could be as many as three units per acre. His testimony in

the case before the Court, however, on the identical ordinance,
was more realistic and more correct mathmatically when he con-
cluded that the ratios were 1.39 and 1.86 dwelling units per
acre for the PRN6 and PRN8 zones, respectively. This is even
stronger justification that multi-family housing is not going
to be built at these densities, much less one and one-half

to three units per acre.

The othér element of the Appellate Division decision which bears
some comment is that the Court was mindful of the amendment

to the zoning and planning statutes which had occurred subsequent
té the Court's "ébmpfehénéive'opfnion'of'October 17, 197s5", -.
effective August 1, 1976.

Although we do not have access to the transcript of testimony
of William E. Roach, Jr., Plannihg Director, the transcript
will show that he felt that the PRN zoning was consistent with
the goals of the county master plan and that he was under the
mistaken impression that the densities provided in the existing
PRN ordinance (and thHat one might expect in terms of multi-
family density,) were not as he supposed and that his under-
standing and expectation was substantially in excess of the
densities actually provided in the ordinance -- nearly four

or five times as great.
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The new statute, N.J.S.A. 40:5D-62 required that "...the
land use plan element of a [municipal] master plan and all
the provisions of such zoning ordinance or any amendment or
revision thereto shall being be substantially consistent with
the land use plan element of the master plan or design to
effectuate such plan element", and also provides quite
specifically that the governing body may only adopt a zoning
orxrdinance which is inconsistent with such master plan "by
affirmative vote of of a majority of the full authorized
membership of the governing body with the reasons of the
governing body for so acting recorded in its minutes when
.ad0pting such a zoning ordinance." '

In essence, if the municipality is going to deviate from its
own master plan, then it must, not only acknowledge the

- existence of the plan, but must state specifically why it has
deviated. The proofs established in this case show that there

" was no deviation.

" on the other hand, with fespéct-to a county master plan, the’
legislature having provided a rather detailed procedural
direction to the governing body where there was a deviation
from a municipal master plan, made no such requirement with

respect to the county master plan.

The legislature, in enacting N.J.S.A. 40:55D-28(a) effective

the same date, imposed an obligation on a planning board

(emphasis supplied) in adopting the municipal master plan
to "...include a specific policy statement indicating the

relationship of the proposed development of the municipality
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as developed in the ﬁaster plan to...(2) the master plan

of the county in which the municipality is located..." The
distinction is significant because the legislature has in

one section specifically required that the zoning be consistent
with the municipal master plan but has only required that

there be some specific policy statement indicating the relation-
ship to the county master plan by a planning board in enacting
the master plan.

Therefore, there is no legislative requirement that the local
municipal ordinance be consistent with or identical with the
county master plan. On the other hand, the county planning
director seems to feel that the zoning is consistent ‘'with the
goals of the county planning board but apparently he under-
stands that consistency to be at densities which are far in

excess of the densities actually contained in the ordinance.

The second.case which we wish to bring to the Court's attention
was decided by the Supreme Court of New Jersey on January 26,
1977, entitled Oakwood at Madison, Inc., et.al. v. The N o
Township of Madison, et al., N.J. (1977),.knoWn.colldqﬁi;

ally as the Madison Township case. This is unguestionably

the case which was referred to in the Allan Deane Appellate
Division decision and which has been incorporated by reference
in the last paragraph in terms of direction to the Township
of Bedminster when they rezone in accordance with the Appellate

Division decision.

The Supreme Court's opinion offers guidance to trial courts
and would be especially relevant in the case under considera-

tion by the Court in several respects,
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Madison Township now obviates the necessity for a municipality

"...to devise specific formulae for estimating their precise
fair share of the lower income housing needs of a specifically
demarcated region," supra at 1l4. The Court has further stated
"Nor do we conceive it as hecessary for a trial court to make

findings of that nature in a contested case." supra at 15.

The thrust of the plaintiffs' attack with respect to the "fair
share" and Mount Laurel aspects of the case was merely to

repreéent to the Court that the Township, by any stretch of
the imagination, had not made any move towards satisfying its
obligation. This became quite apparentvfrom the proofs and
from the manner and means in which they had contrived to sus-
tain their admitted burden. ' |

Plaintiff did not, as a matter of design, offer specific expert
testimony as to what Bernards share should be. It offered only
’ﬁestimony that the fair share proposed by the Township was
unrealistic, unsupported by any background 'dOCﬁmentation or
ﬂexperlence relled on, faulty data, _took credit for unlts |
which, by deflnltlon are not going to be avallable ‘to the
general public (Ridge Oak) and effectively precluded the con-
struction of any such type of housing by the requirements of
specific type subsidies and the instéllation of public sewers,
which by its own testimony, was not likely to occur except in
five to ten years. The Madison Township case is now a clear

direction, if the Court so finds, to rezone to provide for
"available housing in the developing municipalities for a goodly
number of the various categories of low and moderate income

who desire to live therein and now cannot.", supra at 1l6.
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'As the Supreme Court commented with respect to the 1970 Madison
Township ordinance, '

"[tlhe patent intent and effect of the
ordinance was to prevent construction of a sub-
stantial number of homes or apartments, par-
ticularly at low cost. Most of the land area
was zoned for one-or two-acre single family
homes -- uses not only beyond the reach of 90%
of the general population but also responsive
to little if any existing market. It goes
without saying that the ordinance was clearly
violative of the principles later enunciated
in Mount Laurel.", supra at 22.

The Court might as well have been commenting upon the Bernards
Township ordinance. ’

The commentary of the Madison Township Zoning as it existed
before the Supreme Court is worth reviewing in particular
as it could be applied to the Bernards Township ordinance.

"These three zones (R-20, R-40 and R-80)
may be compared with the zones considered
exclusiconary in Mount Laurel. There more than
half the township was zoned R-3, requiring

. single family homes on half acre lots; in the
instant case, -over 50%.0f the township is.
zoned for half acre lots or larger, and 42% -
for one-or two-acre lots. Considering only
vacant developable acreage, the total for the
three zones is over 65%, 58% comprising R-40
and R-80. :

"The R-15 zone and R-10 zones, requir-
ing 15,000 and 10,000 square foot lots respec-
tively, account for another 5% oSf the land.
Both are more restrictive than the R-1 zone
(9,375 square foot, 75' wide lots) involved
in Mount Laurel. Calling for some 'wvery small
lot™ zoning in a developing municipality, 67

" N.J. at 170, n. 8, 187, Justice Hall noted
that minimum size lots of 9,375 to 20,000
square feet 'cannot be called small lots and
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amounts to low density zoning.' 67 N.J. at
183. Yet almost 70% of Madison Township is
zoned at such or lower densities (including
the RP and RR zones).", supra at 25, 26.
(footnotes omitted).

The proofs in the within action demonstrate that the figure is
nearly 100% in Bernards, supra at 26.

With respect to the required subsidy provision of the Bernards
ordinance, ample proof was offered that this was unrealistic

and the testimony of both the Township planner and the plaintiffs’
experts rendered such provision a nullity. The Supreme Court

e

»~

commented "[but] it will be apparent that sources extraneous to
the unaided private building industry cannot be depended upon

- to produce any substantial proportion of the housing needed

and affordable by most of the lower income population.”, supra
at 35. The Court then stated what is probably the salient
holding of this portion of the case:

"To the extent that the builders of housing in
a developing municipality like Madison cannot through
" publicly assisted means or appropriately leglsldted
- incentives (as to which, see infra) provide the
" municipality's falr.share of. the regional need for. .
lower income housing, it is incumbent on the governing
body to adjust its zoning regulations so as to render
. possible and feasible the 'least cost' housing, con-
sistent with minimun standards of health and safety,
which private industry will undertake, and in amounts
sufficient to satlsfy the deficit in the hypotneSLZed
fair share.", supra at 36.

and finally concluded:

"Nothing less than zoning for least cost
housing will, in the indicated circumstances,
satisfy the mandate of Mount Laurel....",

supra at 37.
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The Township's existing ordinance will only permit develop-

ments which are tied in to the public sewer system.

system admittedly may not even be ready for five to ten vears.
Then, by virtue of proofs offered by the Township, all of the

That

allocation has already been committed. This effectively

eliminates any possibility of a package treatment plant under
advanced treatment, capable within the existing state of the

art. The Supreme Court's conclusion in Madison Township as to

these kind of restrictions is relevant.

"The potential impact of the water and sewer

line requirements is shown by the conclusion of

the Middlesex County Planning Board, in reviewing

the PUD ordinance, that the two remote PUD areas

would probably not be developed at all within

the next ten years. Under the totality of the
stated circumstances, it must be concluded that

a prima facie case of exclusion has been made

out with respect to the road and facility require-
ments, and the burxden shifts to the municipality

to justify those provisions of the ordinance.

Cf. Mount Laurel, supra, 67 N.J. at 18l. As the
munLCLpalltv has not met its burden, the munici-

pality will be directed on remand to do one or
more of the following in the course of revision

‘of the ordinance (if .it continues 'in its

position that the PUD provisions partly meet its

obllgatlon to zone for least cost hou51ng)

(1) eliminate these requirements or revise them

to render them not exclusionary; (2) require pro-
portionate donation by other property holders; or
(3) relocate these or other PUD tracts nearer to

‘utility hookups.", supra at 51. .

Applying this reasoning +to the case under consideration,

Court's request that it be provided with some authority to per-

the

mit a provision for package treatment facilities for use by

others, seems to have anticipated the Supreme Court's decision

v

P
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some two months before it was even written; This Supreme

Court statement provides justification for mandating that

the plaintiffs are to be permitted to construct a package

treatment plant and make the same available to others con-
sistent with applicable state and federal regulations and .
that municipal approval be grantedifor the construction of
such a system.

In light of the fact that two separate municipal master plans
(the latest adopted several months ago), one proposed crdinance,
and two enacted ordinances have selected the area encompassed
by plaintiffs' property for apparent multi-family densities as
being, in the language of the Township Pianner, "the most

suitable location in the Township", and the admitted municipality's

unwillingness to expand its municipal sewerage treatment
facilities only if it gets state and federal aid, it would
appear that the third suggestion by the Supreme Court, to re-
locate the PRN zone nearer to a utility hookup would not be

‘a viable alternative in this particular instance. Rather, this
would be a case-to require ‘the ‘Township to grant.approval to.
permit piaintiffs to make application to the state for a package
treatment facility constructed in accordance with state and
federal standards to service development at realistic multi-

family densities, consistent with the proofs.

The Court's comments with respect to a direction to the Township
to rezone for its fair share in an applicable region are
adequately summarized at page 80 of the opinion. Needless to

say, the defect in the Madison Township case (that the trial

court did not receive in evidence and give consideration to the

e
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environmental depositions, supra at 83) cannot be applicable
to the instant case where the Township was permitted, at
times over objection, to provide whatever and any environ-
mental evidence and testimony it could muster.

Finally, the relief accorded the corporate plaintiffs in
Madison Township 1s identical to the relief which has been

requested in the instant case almost two and one-half years
ago. Plaintiffs in Madison Township had approximately 400

acres of land which, by the way, abutted the Englishtown
acquifer. As in the instant case, Madison Township offered

no proof to substantiate that there would be any flood or
surface drainage problems or that the acquifer would be
reasonably advanced by the low density zoning. Oakwood at

Madison, Inc., et al. v. The Township of Madison, 117 N.J.

Super. 11, 22. With all the -other proofs offered, we can
~only assume that flood and surface drainage problems were
not real concerns in light of ‘the topography and location
of plaintiffs' land. 1Indeed, they are not. Interestingly
“ enough; with all éf the'eqolcgical'prdofs-offered,.the.only
testimony relétes to the poténtial gualifzﬁqf the tersiary
treated effluent into a stream or potential non-point source
pollution which is part of a water course which flows by
some 180 municipalitiés. Even this fear is all predicated
‘on a regulation which (1) has not even been completed; (2)
has not been proposed for public hearing; (3) has not been-
adopted; (4) will require further implementation by other
governmental authorities and (5) will not stop treatment

facilities on every river in New Jersey.
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' Furthermore, there is no testimony that no new treatment
facilities will be allowed in six months. It has now been almost
three moﬁths and despite repeated reguests, the Township's
witness, a State employee, still cannot f£ind ﬁhe letter
establishing the informal coalition of municipalities upon

which the Township bases its whole expectation.

In granting the remedy in Madison Township, the Supreme Court
stated that:

"A consideration pertinent to the interests
of justice in this situation, however, is the
fact that corporate plaintiffs have borne the
stress and expense of this public-interest litiga-
tion, albeit for private purposes, for six years
and have prevailed in two trials and on this
extended appeal, yet stand in danger of having
won but a pyrrhic victory. A mere invalidation
of the ordinance, if followed by only more
zoning for multi-family or lower income housing
elsewhere in the township, could well leave cor-
porate plaintiffs unable to execute their project.
There is a respectable point of view that in such
circumstances a Successful litigant like the cor-
porate plaintiffs should be awarded specific relief.
[cases cltedl .

"There is also judiéial precedent for sﬁch
action.” supra at 91-92.

This Court is well aware of the history.of plaintiffs' attempt
to have its land zoned so that it could be utilized, commencing'
nearly four and a half years ago, when plaintiffs asked the
Township pointedly and in an attempt at intervention of the
settlement of the Loft case set forth in this Court's unreported
opinion, Hansen v. Township of Bernards, Superior Court of New

Jersey, Law Division, Somerset County, Docket No. L-12870-72
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P.W. dated March 24, 1974. At that time, plaintiffs asked to
be treated as the Township was treating Loft which is similarly
situate in the PRN zone complete with the Dead River, flood
plain, etc., and which was rezoned by the Township to 40,000
square feet. The Hansen opinion recounts in detail the

action of the governing body which transpired from 1967 and
"its open and flagrant course of conduct.” supra at 4.

Six times the Township was attacked and six times they were
proven wrong. It is now ten years later and, by the testimony
of the assessor, no one in ten years has ever been able to
obtain a building permit in the PRN zone. The Township's
expert knew of no transfer of title (other than plaintiffs’
purchases) as far back as his records disclosed. The activity
over those years was deemed to be in the disregard of plaintiffs’
righﬁs. Add to this a documented delay of over a year by

the Township so that it could be prepared to defend its zoning
and it totals'up to a period of frustration, denial of rights
and expense in the hundreds of thousands of dollars.

This‘injustice should cease.
The posture of this case presently before the Court is not

unlike the factual situation presented to the Supreme Court

in Madison Township and it is for that reason that it is

respectfﬁlly submitted that the same direction by the Court
should obtain.

The Supreme Court directed the issuance of a permit to cor-

porate plaintiffs for the development of the property subject
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to the direction, enforcement and supervision of the trial
judge. The plan presented, incidentally, by the corporate
plaintiffs in Madison Township and referred to by the Supreme

Court was not an application before the Township Committee,
the Planning Board or Board of Adjustment but a map entered

- into evidence at the trial outlining a density on their tract
of land. It was developed in a most unorthodox manner as

part of the oral argument before Judge Conford and is not
unlike the plan which was submitted by plaintiffs in the
instant case as part of the sewer feasibility study and report

for the development of the property.

Hence, there is ample legal precedent and justification based
on an almost identical factual situation for the Court to
grant the remedy which was requested in the complaint and as

part of the pleadings.

This Court has already admonished the Township Committee and
the governing officials in Bernards in firm language in the.

’ :Hansen'opinion'as to what .its résponsibilities. were. 'It.did-so.
on the basis of what may be characterized as an inexcusable
disregard of rights, acting outside the law. That was nearly
three years ago. Now, instead of 3-acre zoning, it is 2-acre
zoning, all the while proclaiming that this is the logical
'place for multi-family use and the proposed highest density

in the Township, but you cannot have it without a public sewer
- which we do not have, probably will not get in the near future,

and when we do, the capacity is committed.

This Township has proved in the past ten years upon six pre-

vious occasions in the same zone and in three lawsuits with
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the same plaintiffs that it will not act by itself even in
the face of a court order to do so. With the Supreme Court

decision in Madison Township, this Court now has the tools

"to mandate the zoning in accordance with the parameters of
that case.

This case presents the ideal vehicle for the first implementa-
tion of the parameters and new powers afforded the trial court
under the terms of the Supreme Court opinion, both in terms

of enforcement, supervision and direction, supra at 93. The
'prévious notification which was afforded in this case in
Hansen, similar to Madison Township, supra at 95, and the

specific direction for the rezoning contained in the last two
paragraphs of the decision provide ample authority for the
Court to act. As the Supreme Court said in Madison Township

"[clonsideration bearing upon the public interest, justice

to plaintiffs and efficient judicial administration preclude
another generalized remand for another unsupervised effort

by the defendant to produce a satisfactory ordinance.", supra
at 95.

.

In the language of Madison Township, the interests of justice

in this situation require nothing less.
Respectfully submitted,
ey ,
/ ’;,'/.,//’7’// / /-/Z/o({) ;’L/
William W. La%ggan /

WWL/1lyn
Enclosure

cc: Richard J. McManus
Nicholas Conover English, Esq.
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AREA CODE 20t
February 25, 1977 622-4444

Re. Theodore Z. Lorenc, et al. v.
‘The Township of Bernards, et al.
""" Docket No. IL=-6237-74 P.W.

Hon, B. Thomas Leahy
Scmerset County Court House Annex
Somerville, NJ 08876

Dear Judge Leahy:

I am replying substantlvely to Mr. Lanlgan s letter
to you dated February 8, 1977.

In that letter Mr. Lanigan calls your attentlon
to the oplnlon of the Appellate Division in The Allan-Deane.
" Corporation ¥. The Township of Befiminster, and to the opinions .
Oof the Supreme Court in Oakwood at Madisan, Inc, V. ‘The Town~"’
" ship of Madison (Supreme Court, January 27, 1977).

With respect to the Madison Township case, I am
authorized to advise your Honor that the Bernards Township
Committee intends to consider forthwith amendment of the .
zoning ordinance that may bring it into closer conformity
with the Madison Township decision. It would seem appropriate,
therefore, to defer any consideration of the applicability
of the Madison Townshlp case to the Bernards Township zoning
ordinance until the Bernards Township Committee has had a
reasonable time to act.

On pages 2 to 5 of his letter, Mr. Lanigan refers
to the case of The Allan-Deane Corporation v. Bedminster. At
the moment, that case should be used as a precedent with great
caution since a petition for certification has been filed in
the New Jersey Supreme Court. -
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Plaintiffs argue that the conclusion reached in the

Bedminster case, -- that the proofs establish that multi-family
housing would not be built at densities of 1-1/2 to 3 units per
acre, —— compels an identical finding in the case at bar. 1In

making this argument, plaintiffs conveniently forget that at
the trial, the court declined to decide the case at bar on

the basis of the Bedminster case (11/9/76, Tr. 92-11 to 93-14).
Plaintiffs" argument overlooks the fact that the evidence in
the two cases is not the same. Unlike the Bedminster case,

the record in the case at bar includes Exhibit D-32, the
Agle-Meadows study entitled "Housing Density and Land Cost".
That study was the subject of testimony by Mr. Agle (11/8/76,
Tr. 36-20 to 45-23; and 11/9/76, Tr. 38-3 to 68-17), and by
Mr. Meadows (11/9/76, Tr. 19-12 to 32-23); see also defendant's
summation (12/2/76, Tr. 30-3 to 36-6). That document, and

the supporting testimony, were not controverted in any way by
the plaintiffs' proofs and establish, without contradiction,
that it is economically feasible to construct multi-family
housing at the densities permitted by the PRN Ordinance.

On page 3, plaintiffs misinterpret the evidence
respecting the densities permitted in the PRN 6 and PRN 8 zones.
The cited figures of 1.39 and 1.86 dwelling units per acre
relate to the entire PRN 6 and PRN 8 zones, approximately half
of which are unbuildable floodplain. Since only half of the
land can be built upon at all, the actual construction can take
place at deocuble the rate of overall densities. Therefore, in
terms of site preparation and construction costs, the practical
densities are on the order of 2.86 and 3.27 dwelling units per
acre (Ex. D-34, p. 12) or even 3.5 dwelling units per acre
(Agle, 7/1/76, Tr. 110-22), and, as Ex., D-32 and the. supporting
testimony show, development on that ba51s is economlcally )
feasible.

The density figures cited by plaintiffs relate to
both the unbuildable and buildable land are therefore-
economically 51gn1flcant only in terms of land cost. In the
case at bar, it is admitted that plaintiffs acquired their land
at an. average price of about $4,280 per acre (Ex. D-51, ¢8,

Ex. D-52, 43}, and that they bought it knowing that it was then
zoned far single family houses on 3-acre lots (Sage, 11/30/76,

Tr. 175-7), Even at a land cost of $10,000 per acre, the
difference in the cost of producing PRN housing at 3 dwelling
units per acre and at 7.09 dwelling units per acre is less than

7% (Ex. D-32; 12/2/76, Tr., 34-12 to 36-6), a difference far too
slight to establish a case of economic infeasibility at 3 dwelllng
units per acre,

Plaintiffs* objections to density cannot rationally
be based upon economic Infeasibility. They obviously rest on
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plaintiffs' exaggerated expectations of profit, which are not
a legal basis for invalidating the zoning. Oakwood at Madison,
Inc. v. Township of Madison (Supreme Court, January 26, 1977,
slip op. p. 90).

At the bottom of page 3, and again in the middle of
page 5 of their letter, plaintiffs refer to the testimony of
Mr. Roach. We have reread Mr. Roach's testimony in its
entirety (11/30/76, Tr. 96-7 to 128-3) and do not find in the
transcript anything to support the contention or conclusion
that Mr., Roach was under any mistaken impression as to the
densities provided in the PRN Ordinance. -

On pages 9 to 12 and 14 of his letter, Mr. Lanigan
complains about the requirement in the ordinance that any PRN
project, to be approved, must have public sewerage, -- i.e.
sewerage service through the Bernards Township Sewerage
Authority. He asks this court (p. 10 of his letter) to order
the Township to approve an application by plaintiffs to the
State authorities for a package plant.

It should be pointed out that plaintiffs have never
requested defendants to approve any such application, nor is
there any evidence that plaintiffs have actual plans for a
package plant which could form a basis for such application.
Mr., Schindelar's testimony and report go no further than to
explore various alternatives, and that while he concluded that .
a package plant was technically feasible, he stated that the
preferred method was to service plaintiffs' property through
the Bernards Township Sewerage Authority (as the ordinance
requrres) ‘No doubt, every existing sewerage treatment plant
"in the State was once solemnly declared by ‘'some engineer to
be technically feasible, -and the rasult is that New Jersey '
today has badly polluted rivers (see the reports of various
State Commissions guoted at pp. 14 to 16 and 20 to 22 of
defendants" trtal brief), and now faces major corrective action
costing hundreds of millions of dollars. There is no existing
plan for a package plant which could be approved even if
defendants were requested to do so.

In this proceeding, the question of whether plaintiffs
should receive approval for a package plant at the hands of
the court, the State or the Township, is a totally false issue.
The issue before the court framed by the pleadings and pre-
trial order is whether the PRN Ordinance is reasonable, and
in the present posture of the case, the only question is whether
plaintiffs have sustained their burden of proving that it is
unreasonable for the Township to require a public sewerage hook-
up for a PRN development. Manifestly, plaintiffs have not
sustained such burden of proof.
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Plaintiffs treat the matter of permitting plaintiffs
to dispose of the sewerage from their development by means of
a privately run package plant as if it were a private con-
troversy between plaintiffs and the Township, as if their
alleged mistreatment by defendants somehow justified the court
in ordering that plaintiffs be allowed to install their own
package plant. This is a totally wrong approach. The gquestion
of sewerage treatment and water quality in the Passaic River
are matters of public importance, involving the public health
and the general welfare, and not matters of private controversy.
This is made clear, we submit, by pages 1 to 22, inclusive,
of the trial brief for defendants-

In any event, regardless of whatever action Bernards
Township might take, plaintiffs could not lawfully operate
a package plant without a permit from the United States
Environmental Protection Agency, the issuance of which is
governed by the Federal Water Pollution Control Act Amendments
~of 1972 (FWPCA), 33 U.S.C.A. 1251, et seq.

FWPCA is an exceedingly complex statute. However,
most of the provisions thereof which are relevant to present
considerations have been discussed in a paper written by
Professor Nicholas L. White of the University of Indiana Law
School entitled "Effect of Waste Discharge Regulations on
Real Property Development” which recently appeared in Volume
11, No. 3 of Real Property, Probate and Trust Journal, '
published by the Section of Real Property, Probate and Trust
Law of the American Bar Association. A Xerox copy of that
article is enclosed herewith and will be referred to from
time to time as "White™. :

: 33 U.S.C. A § 1311 prov1des that "the dlscharge of -
any pollutant by any person shall be unlawful" except in
compliance with the requirements of FWPCA. For present purposes
this means that the operation of plaintiffs’® package plant
would be unlawful unless it had been issued an NPDES permit

by EPA; 33 U.S.C.,A. § 1342; wWhite, p. 494; see also testimony

of Kurisko, 11/9/76, Tr. 29-12 to 30-7; and Ike, 11/16/76,

Tr. 50-10.

FWPCA calls for three kinds of studies or plans,
and no NPDES permit may be issued which will conflict with these
approved plans; White, p. 494, The three kinds of plans may
be summarized as follows:

: Section 303e Basin Plan (33 U.S.C.A.
§ 1313(e)) is designed to provide water quality
standards and goals; to define critical water
quality conditions, and to provide waste load
constraints; White, p. 495. Harry Ike testified
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that the purpose of a 303(e) basin plan is to

set waste load allocations for point source dis-
chargers such as sewage treatment plants; to "set
the total maximum lcad that that facility could
discharge to the river without violating water
quality standards." 11/16/76, Tr. 22-3. See also
Whipple, 11/17/76, Tr. 51-3; Exhibit D-37, at VI,
"Wasteload Allocations and Effluent Limitations".

Section 208, Area Water Quality Manage-
ment Plan (33 U.S.C.A. § 1288) is to provide a
basis for regulating the location of waste water
treatment plants and to control other sources of
pollution, including nonpoint sources. The 208
Management Agency has authority to seek appropriate
changes in land use plans and controls f£rom the
agencies possessing land use jurisdiction in the
area covered by the 208 study; White, p. 492,
p. 493, p. 494, p. 499. Harry Ike testified that
the primary emphasis of a 208 study would be to -
evaluate nonpoint sources of pollution; 11/16/76,
Tr. 46-19. See also Whipple, 11/16/76, Tr. 140-17.

Section 201 Waste Treatment Management
Plan (33 U.S.C.A. § 128l1l) provides a basis for a
construction grant; White, p. 498, p. 499. Paul
Rurisko testified that a 201 study is a pre-
requisite to DEP approving any treatment facilities;
11/9/76, Tr. 12-7 to 24; 15~10 to 16-2; 36-3 to
37-8. :

- White's article makes clear the interrelationship of the plans
- and the permit.system.. On p. 494, White guotes EPA: "No.
permit may be issued for p01nt sources which are in conflict
with approved 208 plans since they automatically become part
of the overall 303 (e) basin plans."” See also Ike, 11/16/76,
Tr. 50-4. White's article also makes clear that the purpose
of the plans is to control not only point source discharges
from sewerage treatment plants, but also nonpoint sources

of pollution which, it is recognized, can be controlled only
by land use regulations.

We have, then, a statutory scheme of comprehensive
scope for promoting and securing the public health and the
general welfare by restoring the requisite water quality
standards in the rivers of the United States, including the
Passaic River. Obviously, the scheme did not become fully
operative immediately upon enactment by Congress. Even though
the studies and plans called for by FWPCA have not yet been
completed and officially approved for the Upper Passaic River,
that does not mean that the data assembled in those studies
and set forth in the evidence in this case, should be ignored.
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The evidence establishes without dispute that the water
quality problems in Bernards Township are real and severe,
and that the mandated water quality standards will not be
achieved unless care is given to, and the necessary costs
incurred for, the location, size and level of treatment of
sewerage treatment facilities, and the control, through land
use regulations, of nonpoint sources of pollution.

General Whipple's testimony makes it clear that an
increase in population causes an increase in nonpoint pollution;
Whipple, 1l1/16/76, Tr. 83-2 to 84-22; 112-18 to 115-6.

Exhibit D-36, p. IV-23 (read into the record by Ike,
11/16/76, Tr. 40-9) says:

"Most of the Upper Passaic does not
presently meet stream DO [dissolved oxygen]
standard of 5 milligrams per liter. Future de-
velopment within the basin will make it very
difficult to meet the standards. . Assuming no
additional levels of treatment, the BOD loading
on the stream is projected to increase 61%. A
preliminary computer run indicated that if non-

- point source BOD loads could be maintained at
their present level, all treatment plants in
1990 would have to provide level 5 treatment
" {(approximately 97.5% BOD removal) in order for
the stream standards to be met * * * " .

Obviously, nonpoint _source BOD loads cannot be maintained at
their present level if any increase in population occurs in the
Upper Passailc Basin. Whipple, 11/16/76, Tr. 140-2 to 141-17.

" Paul Kurisko testifiéd that at let¥el 4 and lével 5 treatment,
"you are approaching the best practicable waste water treat-~
ment technology available. * * * Beyond level 5 treatment, I
doubt very much it would be economically feasible to go beyond °-
97.5% removal.™ Rurisko, 11/9/76, Tr. 18-2.

Exhibit D-37 (the executive summary of the 303 (e)
basin plan for the fresh water Passaic River) denominates the
Upper Passaic River Basin (which includes Bernards Township)
as the segment of the entire fresh water Passaic area which
has the highest priority for pollution abatement.

As against this factual background, the issue is
whether plaintiffs have sustained their burden of proving that
Bernards Township has acted unreasonably in requiring that a
PRN development be connected into the Bernards Township Sewerage
Authority sewer system. Plaintiffs claim to have met this
issue by contending that it is unreasonable to deny them a
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package plant, but the evidence does not support such a
contention. It is not disputed that sewerage through the
Township Sewerage Authority is preferable to a package plant;
Schindelar, 7/6/76, Tr. 256-5; Ike, 11/16/76, Tr. 69-22 to
70-17. The 303 (e) basin plan is being geared to phase out
smaller treatment plants whether public or private; Ike,
11/16/76, Tr. 51-6 to 24. The executive summary of the

303 (e) basin plan, Exhibit D-37, says:

"All of the existing facilities in the Upper
Passaic will be expanded and upgraded to
treatment level 4 with the following exceptions.
The two Warren treatment plants will be phased
out to the Passaic Township (Stirling) facility.
* * * The Lyons Hospital plant will be phased

out to the Bernards Sewerage Authority plant.
* R K W

The plan for expansion of the Bernards Township Sewerage
Authority plant, as submitted by the Authority to DEP in 1973,
contemplated elimination of the Lyons Hospital plant; Ciba,
11/8/76, Tr. 28-24 to 32-23.

‘ Incidentally, quite apart from the effect of FWPCA,
"since 1965 it has been the public policy of New Jersey, as
declared by the legislature, to encourage regional sewerage
systems rather than small privately-owned treatment plants,
N.J.S.A. 26:2E-2; Bayshore Sewerage Company v. Department of
" Environmental Protection, 122 N.J.Super. 184, 201, 203

(Ch. Div. 1873), aff'd on op. 131 N.J.Super. 37 (App Div.
1974)

Further, on the question of state policy, on February
17, 1977 the Legislature enacted, and sent to the Governor,
Senate Bill 1222, the "Water Pollution Control Act". The
essential purpose and effect of the statute is for the state
to take over and administer the NPDES system and to issue
permlts under the New Jersey Pollutant Dlscharge Elimination
System "NJPDES".

The Act provides:

“6. a. It shall be unlawful for any
person to discharge any pollutant, except in con-
formity with a valid New Jersey Pollutant Discharge
Elimination System permit that has been issued by
the commissioner pursuant to this act or a valiad
National Pollution Discharge Elimination System
permit issued by the administrator pursuant to the
Federal Act, as the case may be.
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"b. It shall be unlawful for any
person to build, install, modify or operate any
facility for the collection, treatment or dis-
charge of any pollutant, except after approval by
the department pursuant to regulations adopted by
the commissioner. * * *

‘ "j. In reviewing permits submitted
in compliance with this act and in determining
conditions under which such permits may be approved,
the commissioner shall encourage the development of
comprehensive regional sewerage facilities which
"serve the needs of the regional community and which
conform to the adopted areawide water quality
management plan for that region.

"7. a. All permits issued under this
act shall be for fixed terms not to exceed 5 years."

In general, the statute follows the guidelines set
forth in Sec. 402 of FWPCA, 33 U.S.C.A. § 1342.

On February 17, 1977 the Legislature enacted Senate
Bill 1223, the "Water Quality Planning Act". This legislation
creates a system for carrying on planning in this state of the
sort required by Sec. 208 of FWPCA, 33 U.S.C.A. § 1288(b) (2)
[Sec. 5 of the Act]. -

Sec. 7 of the Act requires the Commissioner of
Environmmental Protection to conduct a continuing planning
_process essentially along the same lines as those prescribed
-in Sec. 303e oI FWPCA, 33 U.S.C.A. §.1313(e) (3).

Sec. 2.a of the Act provides:

"The Legislature finds that * * * water

" quality is dependent upon factors of topography,
hydrology, population concentration, industrial
and commercial development, agricultural uses,
transportation and other such factors which vary
among and within watersheds of other regions of
the state, and that pollution abatement programs
should consider these natural and man-made conditions
that influence water quality."

In Sec, 2.b of the Act, it is provided:

"The Legislature further declares * * *
that the Department cf Environmental Protection
through the continuing planning process, and the
planning agencies through the areawide planning
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process shall coordinate and integrate water
quality management plans with related Federal,
State, regional and local comprehensive land
use, functional and other relevant planning
activities, programs and policies; * * *."

Sec; 10 of the Act provides:

"All projects and activities affect-
ing water quality in any planning area shall
be developed and conducted in a manner consistent
with the adopted areawide plan. * * * The
commissioner shall not grant any permit which is
in conflict with an adopted areawide plan."”

The court, from the undisputed evidence, can easily
discern the shape of the scheme being developed for carrying
out the statutory mandate to achieve the water quality
standards in the Upper Passaic River which the public health
and general welfare require. That scheme calls for the
elimination of existing small plants, including the Lyons
Hospital plant and the Warren Township plant at the Dead
River. It would be totally inconsistent with that scheme to
permit plaintiffs* proposed package plant, and it would be
equally inconsistent with state legislative policy.

It is true that the scheme as thus cutlined has
not yet been approved or become official, although that may
well occur before the end of 1977. So the practical guestion
is, does this circumstance entitle plaintiffs to be allowed
their package plant? In other words, should plaintiffs be
_allowed £o beai: the deadline and get away with something not
in the public interest simply becaiuse the statutory studies
have not yet been officially approved? Putting the question
with more legal precision, does this circumstance make it
unreasonable for Bernards Township to require sewer arrange-
ments for a PRN development which will follow the indisputably
preferable method and which will avoid the probable risk of
violating and frustrating in advance the carefully prepared
plans for meeting the water gquality standards which the
statute and the general welfare require?

The issue, therefore, being one of the exercise of
the police power, and such exercise being demonstrably not
unreasonable, plaintiffs' contention that the ordinance is
invalid because it amounts to the confiscation or taking of
their property without due process of law, is totally without
merit. Welsh v. Morristown, 98 N.J.L. 630, 634 (S.Ct. 1923);
aff'd on op. 99 N.J.L. 528 (E.& A. 1924); State v. Mundet Cork
Corp., 8 N.J. 359, 370-371 (1952); cert. den. 344 U.S. 819
{1952); Bayshore Sewerage Co. v. Department of Environmental
- Protection, 122 N.J.Super. 184, 204 (Ch. Div. 1973); aff'd on
op. 131 N.J.Super. 37 (App. Div. 1974).
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Nor is there merit to plaintiffs' argument that delay
in the availability of public sewerage amounts to confiscation
of their property. There is every reason to believe that
the capacity of the Bernards Township Sewerage Authority plant
will be enlarged so as to accommodate a PRN development on
plaintiffs' property. The statement on page 14 of Mr. Lanigan's
letter to the court, dated February 8, 1977, that the capacity
of the enlarged sewerage plant is commltted (so that, by
plaintiffs' inference, their development could not be
accommodated) is incorrect; it is refuted by Exhibit D-30 and
by the testimony of Mr. Ciba, 11/8/76, Tr. 28-24 to 32-23;
the capacity is available. The delay in accomplishing the
enlargement is not due to any action of defendants, nor to the
fault of anybody, but results from the desire of EPA and DEP
to administer FWPCA in accordance with its terms and intent
in order to fulfill the legislative directions of Congress;
Kurisko 11/9/76, Tr. 10-12 to 12-24; 36-10. The delay result-
ing from these procedures does not effectuate the confiscation
or taking of plaintiffs' property without due process of law.
It is well settled that there is no confiscation or taking
where, as here, there are valid reasons for a moratorium on
building permits pending the completion of land use regula-
tions, Monmouth .Lumber Company v. Ocean Township, 9 N.J. 64,
74 (1952); Rockaway Estates, Inc. v. Rockaway Township,

38 N.J.Super. 468, 472, 478 (App. Div. 1955), or pending the
completion of a flood control project, Cappture Realty Corp.
v. Board of Adjustment of Elmwood Park, 126 N.J.Super. 200,
210-217 (Law Div. 1973), aff'd. 133 N.J.Super. 216, 221

{(App. Div. 1975), or pending the completion of sewerage
treatment facilities, Smoke Rise, Inc. v. Washington Suburban
Sanitary Commission, 400 F.Supp. -359 (D. Md. 1975). The

vaalldlty of ordinances that postpone the development of

prlvate property- until a .process of phased growth. permlts ‘Pro-
vision of the utility infrastructure has been upheld in Golden

| " v. Planning Board of the Town of Ramapo, 334 N.Y¥.S.2d 138, 30

" N.Y.2d4 359, 285 N.E.2d 291 (Ct. of App. 1972), and Construction
" Industry Assoc1at10n v. City of Petaluma, 522 F.2d 897 (9th Cir.
1975),'cert. den. 96 Supreme Court 1148,

Yours respectfully,

“/ (tel CLLLC&@ f AT ch KWJL
Nicholas Conover Enqllsgi\g

NCE:hk

cc: Wllllam W. Lanigan, Esqg.
Richard J. McManus, Esq.






TOWNSHIP Or BERNARDS

COLLYER LANE
BASKING RIDGE, NEW JERSEY 07920
201--766-2510

May 4, 1977

The Honorable B. Thomas Leahy
Somerset County Court
Somerville, New Jersey 08876

Re: Lorenc et als. v.
Tovnship of Bernards et al.

Dear Judge Leahy:

Enclosed please find a copy of Ordinance Number 425 which was
introduced at last night's Township Committee meeting and passed on
first reading. Public hearing and final consideration are scheduled
for May 17, 1977.

This ordinance amends those portions of the Township's zoning
ordinance which provide for low-cost, multi-family housing. During
the course of the trial on this matter, these provisions were usually
referred to as "Ordinance 385," which ordinance you may recall was
adopted on May 18, 1976 in order to bring the Township's zoning into
conformity with the guidelines set down in -the Mt. Laurel decision.

The current amendment updates Ordinance 385 in the llght of
Oakwood at Madlson, Inc. et als. v. Madison Township et al., :
) N.J. . . {1977). It is the result of weeks of
d13cussxon by a task force spezially appointed for this purpose and
consisting of the Mayor, a Towaship Committeeman, a member of the
Planning Board, a member of tha Environmental Commission; three citizens
of the Township, the Township Administrator and myself.

Specifically, Ordinance 425 amends Ordinance 385 as follows:

1. A sentence has been added to Section 11-5.4n to indicate
that the purpose of the provisions for Balanced Residential Complexes
is in compliance with the Supreme Court's mandate for "least-cost"
housing in the Madison Township case. :

2. The definition of BRC in paragraph 1(c) has been amended to
permit the non-subsidized housing. In additicn the second sentence
now provides that if the development is subsidized 1/3rd of the units
may be in the ''very low" (formerly "low') category. In the current
ordinance there is no specification as to the distribution between
"very low" and "low" (formerly 'moderate') categories. The intent of
this restriction is to promote socio—economic-intggration and aveid
instant "slums."' (See Madison Township slip opinion p. 37.) Finally
a sentence has been added mandating the same distribution of subsidized
units within each category of dwalling type as within the development
as a whole. (See Madison Township slip opinicn at p. 42.)

»
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3. The definitions of "low" and '"'moderate" income housine have
(=]

been modified to reflect the new HUD terminology of "very low' and "low."
4. The definition of "market" housing has been deleted.

5. The reference to regional low and moderate income housing needs
in Section 2(a) has been changed to "least-cost" housing needs.

6. In the General Requirements section of the ordinance the requirement
that proof of subsidy be shown, former paragraph (c) has been deleted. This
is the most significant change and one indisputably required.by the definition
of least—cost housing in the Madison Township decision. (See discussion of
least-cost housing, Sectiom V, pp. 33-39 of slip opinion.

7. TFormer paragraph (f) which provided for perimeter housing and
buffer has been deleted and replacad by new paragraphs (e) and (£f). While
the opportunity for small lot housing remains, the requirement that it be on
the perimeter has been deleted. A deliberate effort was made to awvoid
quantification of the buffer, an "effective transition" being different
from site to site. The requirement that existing topography and vegetation
be incorporated comports with the Madison Township court's concern for
"environmental factors.

8. New paragraph (h) modifies the common copen space requirement so
that it must now be devoted to active recreational uses. This requirement
follows federal housing guidelines and was the original intent of the
Committee. '

9. The word "golf" has been deleted from paragraph (i).

10. The word "decennial™ has been deletéd from paragraph (k).'

11. The minimum set back has been daleted from paragraph (1) since
it was related to former perimeter housing.

12. A paragraph (m) has been added clarifying the Planning Board's
power to grant variances with respect to bedroom mix and FAR. The Board
has the latter power under the new land use law. (See N.J.S.A. 40:55D-70(c)
and N.J.S.A. 40:55-D-65(b).) The variation in bedroom mix would require a
showing of new census data under paragraph (k).

13. The last sentence from paragraph (a) in the design standards has
been deleted since this information is now contained in paragraph (e) under
General Requirements.

14. Two typographical errors with respect to paragraph designations
have been corrected in Sections 4 and 5 (g).
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In the course of its deliberations, the task force examined
each of the general requirements for Balanced Residential Complexes.
The changes which have been incorporated in Ordinance 425 are those which
appear to be most clearly required by the Madison Township decision.
Overall the applicant has been permitted much greater flexibility in his
proposal. The Court will be informed of final passage of Ordinance 425.

Also please find enclosed a copy of an award given to the Township
by New Jersey Federation of Plann1ng»0fflc1als for its development of its
JORD "fair share" analysis.

Sincerely yours,

Richard J. MclManus, Esq.
Township Attorney

RIM/ir

enc.

cc: William W. Lanigan, Esq.
Nicholas Conover English, Esq.
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Mayors ~ fona tobert X, feana
{ollyer Lang
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Asinistrator: Collyer lang
Dasking Hidee, M. J. G7920

Hominators: Coifrey ¥. irelser, Chairmen
Pernards Townshdp #lenping board
& Archvate H“oad
fasking ¥idge, Y. J. (7920
UCitation: For, in this rtwonship's solution to the Mount

.Laurel docision, the us=2 of a vadr Share inalysis .
for Hernards Township Low and Nederate Income '
fiouging by. Mr. william ¥. &llen, wember of the
Township Committee and tha Township Planning
foard. This analysis is based on tha "commutershed”
of residance related to plase of work, with the use
of "Job oricnted residentisl distribution® as a
model,

The uniguencss of 4. Allen's analysis isg that it
ras calculated a guota of future needs in accordance
with the Mount lLaurel decigion, but the guota is
derived from empirical data, rather than a theory

of justice in ohysical gquantity ignoring empirical
data. v, Irederick o, Sonley has produced an
excellent swwrary of ‘r. Allen's inalysise
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Citation Award
Bernards Township
lire.Robert H, Deane, ayor
Townshin of Dernards
{ollyer Lane
Yasking Ridge, N. J. 07920

tear Mayor leaae:

Mro Henry L. Tomkinson, Federation Prasident, bas just come
mmmigatsd to me that Pernards Township will be awarded a 3977
Federatien Jitstion of Merit ce. tificate as a municipality
which kas wade a new contribution to Planninge

© Molly Pitcher Ian in sed Danke inclosed is one of ocur regular
anpncuncamdnts ocn this meetings with directions as to its
location and so forthyy it includes a tor for reservation for
the dinner anc conferemce. First announcement of the award
will be wade at the business meeting, the actual presentation
at the Stata Dinner, we xopa you will be with us at that, tine.
‘We are forwarding a copy of this letter to lr. Conley, Township
sdministrator, to ¥r, Allen (Who's Analysis is the greater
reason for the award) and te Xr. Freisar, who is the nominator
of the award, I felt sure you sould wish to notify your
people comcerned.

vordially,
c: Mre Conley Thomas 4, Hyde
¥re Allen : fxecutive Vice Fresident

i, Preiser
¥r. Tomkinson






MC CARTER & ENGLISH
ATTORNEYS AT LAW
550 BROAD STREET

"NEWARK, N. J.
07102

AREA COOE 201

May 18, 1977 . 622- 4444

Re. Theodore Z. Lorenc¢, et al.
v. The Township of Bernards, et al.
Docket No. L-6237-74 P.W.

Hon. B. Thomas Leahy
Somerset County Court House Annex
Somerville, NJ 08876

Dear Judge Leahy:

, On May 17, 1977, Bernards Township enacted
Ordinance 425, a copy of which was sent to the court by
Mr. McManus under date of May 4, 1977. The court is re-
spectfully referred to his comments on said ordinance

which will not be repeated here.

It is submltted that with the adoptlon of
Ordinance 425, the Bernards Township zoning ordinance is
now in full compllance with the law of "this state as
‘declared ‘in Oakwood at Madison, Inc. V. Township of Madison -
(N.J. Supreme Court, January 26, 1977).

Pursuant to the new municipal land use law,
Bernards Township enacted Ordinance 411, which took effect
February 1, 1977, and which represents a codification without
substantial change in the municipal zoning ordinance. A copy
.- of Ordinance 411 was sent to the court by Mr. McManus, the
Township Attorney, under date of January 20, 1977.

For reasons hereinafter set forth, the Bernards
Township zoning ordinance, as presently amended, should be
upheld by this court as valid under the criteria laid down in
Oakwood at Madison and Pascack Association, Limited v. Mayor
and Council of the Township of Washington,
(March 23, 1977).

Oakwood at Madison requires a developing municipality,
such as Bernards Township, in effect, to make reasonably
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possible its regional fair share of least cost housing.

Ordinance 411, Sec. 1ll-5.4n "Balanced Residential
Complexes"”, [formerly Ordinance 385], as now amended by
Ordinance 425, deals with least cost housing. Ordinance 411,
Sec. 11-5.4(1) contains the substance of Ordinance 347 and
deals with planned residential neighborhoods. While Sec.
11-5.4 (1) does make possible hundreds of multi-family
dwelling units of varying sizes and types, and therefore
fulfills in some part the broad purpose of Mount Laurel to
"make realistically possible an appropriate variety and
choice of housing", 67 N.J. at 174, the Township relies on
balanced residential complexes to provide the requisite
"least cost housing"” mandated by Oakwood at Madison (slip op.
Sec. V, pp. 33-39).

In Oakwood at Madison, the court rejected publicly
subsidized low and moderate income housing (slip op. p. 34),
rent skewing (slip op. pp. 44-45), tax concessions (slip op.
p. 85), and municipal sponsorship of public housing (slip op.
p. 85), as required ways to fulfill a municipality's Mount
Laurel obllgatlons. Hence, the fact that Ordinance 425 does
not require any of these things furnishes no reason to strike
it down as invalid. At the same time, Ordinance 425 provides
flexibility, and increases the likelihood of the construction
of housing for low income persons, by expressly permitting
either publicly subsidized, or privately financed least cost,
housing.

In Oakwood at Madison, the Supreme Court struck
down the ordinance for not providing an adequate variety and
.choice of housing (slip op. pp. 39-43, 86,.93). At p. 42, -
the court specifically condemned developments "on an 80% one
bedroom, 20% two bedroom mix" and went on to say:

¢ * * * 3 municipality through the
zoning power can and should affirmatively :
act to encourage a reasonable supply of multi-
bedroom units affordable by at least some of
the lower income population. Such action
should include a combination of bulk and density
restrictions, utilization of density bonuses,
minimum bedroom provisions and explanation of
the FAR ratio in the AF zone to encourage and
permit larger units." (slip op. p. 42)

The latter statement was made in the context of the Madison
Township zoning ordinance., It is submitted that the goal which
the Supreme Court was seeking to have fulfilled has been met

in Bernards Township through a slightly different technique by
the requirements in Ordinance 425, Sec. 2(k) that within each



Hon. B. Thomas Leahy - #3 May 18, 1977

balanced residential complex 25% to 30% of the dwelling units
shall be one bedroom units, 25% to 30% shall be two bedroom
units, 25% to 20% shall be three bedrcom units and 25% to 20%
shall be four or more bedroom units. This requirement
obviates the necessity of a density bonus as a stimulus to
the provision of an "adequate number of three or four bedroom
units."

With respect to least cost housing, Oakwood at
Madison says:

"It is incumbent on the governing body to
adjust its zoning regulations so as to render
possible and feasible the 'least cost' housing,
consistent with minimum standards of health
and safety, which private industry will under-
take. (slip op. p. 36)

"Nothing less than zoning for least cost
housing will, in the indicated circumstances,
satisfy the mandate of Mount Laurel. While
compliance with that direction may not provide
newly constructed housing for all in the lower
income categories mentioned, it will nevertheless
through the 'filtering down' process. referred to
by defendant tend to augment the total supply of
available housing in such manner as will
indirectly provide additional and better housing
for the 1nsuffic1ently and inadequately housed
of the region's lower income population.”

(slip op. p. 37)

?6oﬁnote-21 Qn'pl 37 of the slip bpihibnfééysE

"The concept of least cost housing is not to be
understood as contemplating construction which
could readily deteriorate into slums. We have
emphasized the necessity for consistency of such
housing with official health and safety require-
ments. The recently enacted State Uniform
Construction Code Act, L. 1975, ¢. 217 (N.J.S.A.
52:27D-119 et seq.) states among Tits purposes
*to eliminate ¥ * * construction regulations
that tend to unnecessarily increase construction
costs * ¥ *'  vet be 'consistent with reasonable
requirements for the health, safety and welfare
of occupants or users of building and structures'.
Sec. 2.

"We envisage zoning provisions which will
permit construction of housing, in reasonable
amounts, at the least cost consistent with such
standards."
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Ordinance 425 does provide for least cost hcusing
as thus described.

Sec. 2(k) provides that minimum room areas shall
be "promulgated from time to time by New Jersey Housing
Finance Agency or any successor thereto." In other words,
minimum room size shall conform to the applicable standard
for publicly subsidized housing. This is tantamount to
"minimum standards of health and safety" -- and hence is
consistent with the concept of least cost housing, -- insofar
as minimum square footage is concerned.

The land use density requirements as set forth
in Sec. 2(1l) are also consistent with "least cost". Density
is controlled by a floor area ratio of 25% of the gross
site area and of 35% of the net residential site area.
Sec. 2(g) requires 25 contiguous acres for a 150 unit balanced
residential complex, or 6 dwelling units per gross site acre.
Sec. 2(h) requires that 25% of the gross site area be in
common open space, so the net residential site area consists
of 75% of 25 acres or 18.75 acres. Locating 150 dwelling
units on 18.75 acres equals 8 dwelling units per net
residential site area.

"Exhibit D-32 is the Agle-Meadows study entitled
"Housing Density and Land Cost". It postulates a planned
residential neighborhood at the 30-30 - 20-20 ratio or an
average of 2.3 bedrooms per dwelling unit. Graph B (p. 21)
shows that substituting a 4 bedroom duplex or twin house
for a 4 bedroom single family residence, as is permitted by
Sec. 2(e), reduces costs slightly. The concept of least. cost
housing, as developed in Oakwood at Madison (slip op. pp.
'36-38). does ‘not embrace land costs. ~Chart.B on' p. 21 of
Exhibit D-32 compares construction and site improvement
costs without regard to land costs. As shown on that chart,
if one takes a configuration of 1 bedroom garden apartments,
2 bedroom townhouses, 3 bedroom townhouses and 4 bedroom duplex
houses, the difference between 6.78 dwelling units per acre
with an FAR of 28.2% and 11.61 dwelling units per acre or an
FAR of 46.5% is only $105, or 0.4%. The same chart shows
that with a configuration of 1 bedroom garden apartments,
2 bedroom townhouses, 3 bedroom townhouses and 4 bedroom single
family houses, the construction and site improvement costs
are the same whether there are 4, 5, 6 or 7.09 dwelling units
per acre, or a floor area ratio ranging from 16% to 28.4%.
Beyond all argument, the densities provided for in Ordinance
425 are consistent with least cost housing.

These de minimis cost differences are more than
offset by loss of amenities resulting from increased density.
After all, "least cost" housing is not simply the lowest dollar
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cost regardless of non-monetary considerations as the Supreme
Court said in Oakwood at Madison, Footnote 21, quoted supra.

Public and subsidized housing for low income groups
has never been thought of as being divorced from requiring
decent or adequate housing. In Mount Laurel, the court defined
the need as being for "adequate and sufficient housing * * *
decent low and moderate income housing * * * adequate housing
for all categories of people"” as being "an absolute essential
in promotion of the general welfare required in all land use
regulations." (67 N.J. at 178-179) (Emphasis supplied).
Again, at 67 N.J. 188, the court in Mount Laurel referred to

"a developing municipality's obligation to afford the oppor-
tunity for decent and adequate low and moderate income housing”.
(Empha51s supplied)

Since the provision of least cost housing in appro-
priate circumstances is a required exercize of the zoning power,
it should be noted that the zoning power has been construed
in New Jersey to include aesthetic considerations. " Vickers v.
Township Committee of Gloucester Township, 37 N.J. 232, 24
(1962, United Advertising Corp. V.  Metuchen, 42 N.J. 1, 6
'(1964), Livingston Townshlp v. Marchev, 85 N.J.Super. 428, 433
(App. Div. 1964), Westfield Motor Sales Company v. Westfield,
129 N.J.Super. 528, 535 (L.Div. 1974).

Moreover, the United States Supreme Court has recog-
nized that the legitimate exercise of the police power may .
involve non-monetary values. In Berman v. Parker, 348 U.S. 26,
75 S.Ct. 98 (1954), the court upheld the validity of a redevel-
opment project which was to require at least one-third of the
dwelling units to be "low-rent housing with a maximum rental
of $17 per room per month" (p. 30} and held at 348 U.S. - 33,°
75 S.Ct. 102:

"The concept of the public welfare is  broad -
and inclusive. See Day-Brite Lighting, Inc.

"yv. State of Missouri, 342 U.S. 421, 424,
72 §.Ct. 405, 407, 96 L.Ed., 469. The values
it represents are spiritual as well as physical,
aesthetic as well as monetary. It is within the
power of the legislature to determine that the
communlty should be beautiful as well as healthy,
spacious as well as clean, well-balanced as well
as carefully patrolled."™

In village of Belle Terre v. Boraas, 416 U.S5. 92, 94 S.Ct. 1541
(1974), the court laid it down at 416 U.S. 9, 94 S.Ct. 1541:

"The police power is not confined to elimina-
tion of filth, stench, and unhealthy places.
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It is ample to lay out zones where family
values, youth values, and the blessings of
quiet seclusion and clean air make the area
a sanctuary for people.”

Congress, in the National Housing Act of 1949, made
the following policy declaration (42 U.S.C.A. § 1441):

"The Congress declares that the general
welfare and security of the Nation and the
health and living standards of its people re-
guire * * * the realization as soon as feasible
of the goal of a decent home and a suitable
living environment for every American family,

* * ¥ The policy to be followed in attaining
the national housing objective established
shall be: * * * (3) appropriate local public
bodies shall be encouraged and assisted to
undertake positive programs of encouraging and
assisting the development of well-planned,
integrated residential neighborhoods, * * *,
The Department of Housing and Urban Development,
and any other departments or agencies of the
Federal Government having powers, functions, or
duties with respect to housing, shall exercise
their powers, functions, and duties under this
or any other law, consistently with the national
housing policy declared by this Act and in
such manner as will facilitate sustained progress
in attaining the national housing objective
hereby established, and in such manner as will

. encourage and. aSSlSt -(1) the production of -
housing of sound standards of design, constructlon,
livability, and size for adequate family life;
(2) the reduction of the costs of housing without
sacrifice of such sound standards; * * * (4) the
development of well-planned, integrated, resi-
dential neighborhoods and the development and
redevelopment of communities; * * * "

In 1968, the National Commission on Urban Problems
reported to the President:

"And we should not think so narrowly that,
when we agree on a standard of decency, we become
satisfied with a decent home in an unsuitable
environment. We now have no standards for a
suitable living environment -- no codes which say
how much open space there should be, what parks
and playgrounds are necessary, the maximum levels
of noise, air pollution or odors which can be
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tolerated, or whether factories, freeways,
lack of police protection, or potholes in the
pavement make the neighborhood undesirable.
An ‘'environmental code', with standards for
these matters vitally affecting how people
live, should be tied in with all efforts to
upgrade our cities and our housing . . ."

In short, if housing for anyone, including low income
groups is to be "decent” and "adequate" as Mount Laurel re-
quires, then it is necessary that the density of dwelling units
should not be so high as to work contrary to the decency and
adequacy of the living environment. The contrary argument is,
of course, guite simple: It is to the best financial interest
of the landowner to have the density as high as possible. The
land cost can then be divided among a lot of people so he can
get rich without pricing himself out of the market. The
question of "economic feasibility" and "highest and best use"
is always pleaded by realtors whose only source of living is
based upon constantly increasing increment of land cost. On
the other hand, high density tends to create slum coudltlons
which are not acceptable.

In short, Ordinance 425 does make provision for "least
cost" housing.

The court will also observe that Ordinance 425,
Sec. 2(e) permits 6000 square foot lots for either single family
or twin houses. This meets the requirement in Oakwood at Madison
for "single family dwellings on very small lots."” The opinion
does not define "very small lots", but does refer (slip op.
pP. 26) to Mount Laurel as indicating that a very small lot is

-gomething less- than 9375 'square feet {see 67 N.,J. 183). Justice: ...

Pashman, in his dissent in Mount Laurel seems to adcpt the

recommendation of the American Public Health Association of
"6000 square feet as a suitable minimum lot size based upon
health considerations" (67 N.J. 199).

We will now, as a supplement to our letter to your
Honor dated February 25, 1977, discuss the significance of
Oakwood at Madison to the case at bar. But first, we will re-
refer to the decision of the New Jersey Supreme Court in
Pascack Association, Limited v. Mayor and Council of the Town-
ship of Washington, decided March 23, 1977. Copies of the
opinions in Pascack are enclosed herewith. .

‘'The precise holding in Pascack, -- that Washington
Township was a small municipality "developed substantially fully
upon detached single family dwellings" and therefore had no
obligation to provide multi-family housing for low and moderate
income persons, =—- is not applicable to Bernards Township.
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However, the decision is significant as it reiterated firmly
established principles which seemed to have been overlooked

in the furor caused by Mount Laurel as to the scope of judicial
review of zoning ordinances. At p. 13 of the slip opinion,

the court said:

"But it would be a mistake to interpret
Mount Laurel as a comprehensive displacement
of sound and long established principles con-
cerning judicial respect for local policy
decisions in the zoning field."

The court then proceeded to quote from Bow and Arrow
Manor, Inc. v. Town of West Orange, 63 N.J. 335, 343 (1973):

"It is fundamental that zoning is a
municipal legislative function, beyond the
purview of interference by the courts unless
an ordinance is seen in whole or in applica-
tion to any particular property to be clearly
arbitrary, capricious or unreasonable, or
plainly contrary to fundamental principles of
zoning or the statute. N.J.S.A. 40:55-31, 32,
It is commonplace in municipal planning and
zoning that there is frequently, and certainly
here, a variety of possible zoning plans,
districts, boundaries, and use restriction
classifications, any of which would represent
a defensible exercise of the municipal legisla-
tive judgment. It-is not the function of the
court to rewrite or annul a particular zoning

- scheme duly adopted by a governing body merely
- because the court -would have done it differently
or . because the preponderance of the weight of
the expert testimony adduced at.a trial is at
variance with the local legislative judgment.
If the latter is at least debatable it is to
be sustained. Kozesnik v. Montgomery Twp.,
24 N.J. 154, 167 (1957); Vickers v. Tp. Com.
of Gloucester Tp., 37 N.J. 232, 242 (1962),
cert. den. and app. dism., 371 U.S. 233,
83 S. Ct. 326, 9 L.Ed. 24 495 (1963)."

Again, at slip op. p. 15, the court held:

"It is obvious that among the 567 municipal-
ities in the State there is an infinite
variety of circumstances and conditions, in-
cluding kinds and degrees of development of all
sorts, germane to the advisability and suit-
ability of any particular zoning scheme and
plan in the general interest. There must
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necessarily be corresponding breadth in
the legitimate range of discretionary
decision by local legislative bodies as
to regulation and restriction of uses
by zoning."

Again, the court said at p. 19 of the slip opinion:

"But the overriding point we make

is that it is not for the courts to
substitute their conception of what the
public welfare requires by way of zoning
for the views of those in whom the Legis-
lature and the local electorate have
vested that responsibility. The judicial
role is circumscribed by the limitations
stated by this court in such decisions as
" Bow & Arrow Manor and Kozesnik, both

clted above. In short, it 1s limited

to the assessment of a claim ‘that the
restrictions of the ordinance are patently
arbitrary or unreasonable or violative

of the statute, not that they do not
match the plaintiff's or the court's con-
ception of the requirements of the general
welfare, whether within the town or the
region. "™ -

In Oakwood at Madison, the court held that neither
the municipality nor- the court need devise a specific formula
for estimating fair share of reglonal housing needs (slip
op. PR.. 14-15, 54, 96). Instead,‘the court held that the )
criterion for - determlnlng the. valldlty of the zoning ordinance
in a Mount Laurel context, is "the substance of a zoning
ordinance under challenge and * * * bona fide efforts toward
the elimination or minimization of undue cost-generating
requirements in respect of reasonable areas of a developing
municipality * * *" (slip op. p. 15).

Under this test, and in the light of the doctrine

of Pascack, the Bernards Township zoning ordinance, as amended
by Ordinance 425, must be upheld by the court. As has already
been shown, least cost housing, whether publicly subsidized

or developed by private capital, is now realistically possible
in Bernards Township. The limitation on the number of dwelling
units in balanced residential complexes to 534 cannot properly
be set aside by the court. The court is not required to make
a finding as to the validity of the JORD formula developed

by William W. Allen, which supports the figure, but the court
can set it aside only if the validity of the figure of 534 is
so patently unreasonable as to be not even debatable. No



Hon. B. Thomas Leahy - #10 May 18, 1977

such conclusion can be ratlonally arrived at in the light of
Mr. Allen's testimony.

Nor is there any reasonable doubt as to the good
faith of Bernards Township in enacting its zoning ordinance
as it now stands. Even before the Supreme Court's decision
in Mount Laurel, the Township had adopted Ordinance 347,
which permits the development of hundreds of multi-family
units in the PRN zone. By variance, the Township has permitted
the construction of Ridge Oak, a 240 unit senior citizen
multi-family housing project; this was not done in response
to any initiative by the plaintiffs, but on the contrary, the
plaintiffs sued the Township (unsuccessfully) in an effort
to frustrate the Ridge Oak development. The initiative of
the Township in acting promptly after the Supreme Court's
~decision in Oakwood at Madison to make changes in the ordinance
which would facilitate least cost housing, as mandated by that
opinion, is another indication of good faith. The performance
of Bernards Township over the last three years stands in marked
contrast to that of officials in Madison Township, whose second
effort at zoning, in the face of an adverse lower court decision,
was technically deficient and manifestly not conducive to the
construction of least cost housing.

In the case at bar, plaintiffs' real grlevance is
that least cost housing has not been located on plaintiffs’
lands. There is no merit to that position. ' Oakwood at Madison
(slip op. p. 83) lays it down that "the municipal fathers
should haye the widest latitude of judgment" in determining
where to locate least cost housing within the municipality, and
‘"the municipality has the option of zoning areas for such
housing anywhere within its borders consistent with all relevant
considerations as to suitability." The determinatioh by Bermnards -
Township to avoid a potential ghetto by scattering least cost
housing in complexes small enough to minimize impact on
established neighborhoods is patently not unreasonable, and it is
so stated in Oakwood at Madison.

= It should be noted in passing that in Oakwood at
Madison, the court expressly held that zoning for housing should
be done in the light of established environmental facts. The

* Nor in the light of the recognition of the New Jersey Fed-
eration of Planning Officials in making an award to Bernards
Township with the JORD analysis as a new significant contribu-
tion to planning; see Mr. McManus's letter to the court dated
May 4, 1977.
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Supreme Court held that Judge Furman had erred in declining

to consider proffered environmental evidence, and it remanded
the case so that the trial court should make findings "as to
exactly which of the allegedly environmentally sensitive
areas, if any, are in fact not susceptible of housing develop-
ment at all; which, of only low density development; and
which are free of any environmental constraints in respect of
density or type of housing” (slip op. p. 83).

In the light of both QOakwood at Madison and Pascack,
it should be clear that, in the case at bar, the burden of
proving the invalidity of the zoning ordinance, including
specifically Ordinance 385 as amended by Ordinance 425, rests
on the plaintiff, and that the burden has not shifted to the
Township to sustain the burden of proving the reasonableness
and validity of the zoning ordinance.

One final point. If, contrary to what we believe
the law and the facts require, this court should hold that
Ordinance 425 is invalid, that circumstance furnishes no reason
whatever for striking down the rest of the zoning ordinance,
including specifically the zoning of the PRN zone. In Mount
Laurel, the Supreme Court held at 67 N.J. 191:

"We see no reason why the entire 2zoning
ordinance should be nullified. Therefore, we
declare it to be invalid only to the extent
and in the particulars set forth in this
opinion."

The ruling was reiterated .in Oakwood at Madison:

. . -"We herewith modify the judgment entered .
in the Law Division to hold as-we did in
Mount Laurel as to the ordinance there in-
volved that the 1973 zoning ordinance is
invalid, not in toto, but only 'to the

extent and in the particulars set forth in
this opinion.' Mount Laurel, 67 N.J. at

191." (Slip opinion, p. 94).

Yours respectfully,

Nicholas Conover English

NCE:hk
Enc.

cc: William W. Lanigan, Esqg.
Richard J. McManus, Esq.
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" which pmvids fcr Iov-ccst, mzlti-fanily housinq

- not do,.since this is the second comprehensive revision ..

- to the ordinance follcwing the close of the lit:lgatiou in

- early December. - You were previcusly furnished by the ' -

-~ Township on.January 26, 1977, the 'I'awnshiy's Iand use .1
-ozdinanca mnﬁneat af sonef 150: pages. : .

L dated ny 4, 1977, in which he encloses a copy of Ordinance . .
" No. 425, which was introduced on May 3, 1977. It purports

to amend "those portions of the Township's :oninq ordinanca Lo

o §s more siguificant in what it afa

o This' ordinanc& doe: not p_nrpor:t to atfect the PRE = - - Ao

zbnea in any respect, and in the words of the Township Attorney

quoted in the newspaper,. it provides for three major changes
in the existing ordinance. The Township Attorney is quoted

as saying, "under the proposed revisions, there would be no
subsidy requirement for multi-family housing, no single family
houses or townhouses would be required on the periphery of
the Balanced Rasidential Complex (BRC) and the federally—
mandated open space ain. the development would have to be

made avallable for active recreation use, rather than calling

unused swampland or steep slopes cpen space.”

The densities remain the same; the requirements for
2 public sewer systam which does not exist remains the same;
the minimum acreage remains the same; and the same limitations
which were argued and reargued have not been modified.



Ay rgquimmnt bmuse, bz- thaiz
awx tcstimnr in the Iitigatio:r, it was a nullity. The elimina—
.tionof the requirement: of single family houses and townhouses.
‘on: the pexiphery of this low-cost and least-cost housing is -
‘simply a realistic evalvation that the: town:does not want this
-type of - housing in the first place and no one is likely tao build:
‘abutting-it. : Finally, the requirement that swampland and. steep
‘slopes: cannot be considered: as open space, but it must be for .
active rather. than passive zeczeation -will simply run up the.

‘O WO oceui.ou to- miise dz reconsida: thc location of mlti,-
family use,: they- have:chosen:not: to-do- 80,-and they .coatinue. .-
o salac.t the Pmat zom as trm pla.ce for. greatet dcnsi.ty heusing

o nmg‘ e
desire’ an& nea& -t pregsexve opem:. space: fo: whatevar reacom,
“and then turn arcund and mandate:that it must be for active .
‘recreation: use: and: that; in the words of the 'rmmship Atto:ner,
unmd swamplanﬂ. o::.- st:ae;e slomvéo not. euunt"f—'-- o

A bo npdate&., !’ixst.r i.n; mrter: & Enth's I.ctte: to you .
“dated xebrua.:y 25,.1977, they commented that with :espcct tc
- the case of: ‘rh& Allan-Deane Corporation- w. Township of .-
Bedminster.« ¥that case should be used as precedent with
. great caution since = petition for certification has been '
~#:£11ed in the New Jersey Supreme Court.™- It is raapectfully
~submitted that the Court need not proceed with caution any. -~ . -
lonqer in view of the fact that the petition for certification
was denied on May 3, 1877. KA copy of such denial is attached.

All of the testimony by the state officials with
respect to water and plans and adoption and hearings, has
turned out to be a fabrication of expectancies which may
not, in the words of some individuals who are knowledgeable,
occur even within the next several years.



Yo i L's: arqument. that multi-family
-d.nsitr at: ewmmu eantaim& in the existing ordinance is -
proper, .the opinion by:McCarter- & English with respect to thef
density for townhouses and garden apartments in the Chester .
‘Township ordinance makes interesting reading. ‘A copy of such
letter is attached.” The Montgomery ordinance which has been -
upheld calls: for a density of § units per acre, - '
-the '-to:timy of the- plaintitzs" ecmpletelg

ty n, all of
their studies cta.r there vill be no. -change in-the PRN - i
- ordinance. oxr:the densities applicable to any kind of multi-
.family use in:the Township until the Court orders it, not -
by, a merz I ;?'tn,,_:edm the ordinance,: for: they have had ™
that’ oppo:t\mitr' about four or five times. ~If nothing eIse, ‘
‘this mctgrecont.dehf £s eonclus.tve evidenca: that the.

vezning’fofficms“

cholas COmver English,

’ p i . E’q&
.7+ . . Richard J. McManus, Esq. :







THEODORE Z. LORENC, LQUIS

J. HERR, SAM WISHNIE, MARION
WISHNIE, executrix of the
Estate of Harry Wishnie,
deceased, ALICE J. HANSEN,
trustee, WILLIS F. SAGE,
WILLIAM W. LANIGAN, and
MERWIN SAGE

Plaintiffs,
v.

THE TOWNSHIP QF BERNARDS,
in the County of Somerset,
a municipal corporation of
the State of New Jersey,
and the PLANNMING BOARD OF
THE TOWNSHIP OF BERNARDS,

Defendants.

s (Y3 [ .

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION, SOMERSET COUNTY
DCCKET NO. L-6237-74-PW

ORDER FOR JUDGMENT

N

h
dM‘s -

o7

The matter having come on for trial before the Court

sitting without a jury, and the Court having heard the evidence and

the argument of the attorneys for the respective parties:

It is therefor on this
ORDERED that judgment be entered
extent and in the particulars as

opinion of this Court dated January 232

23 rd day of January, 1978,
in favor of the plaintiffs to the

set forth in +he attached letter

thgf‘““‘\\

Z /2‘%»‘7!’.}

B. TH%MAS LEAHY, J.C.C. tj?/
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VOT FOR PUBLICATIO& _WITHOUT APPROVAL OF THE COMMITTEE ON OPINIONS
S Mmirsia oy ay D druren

B, TioMas Laaary
Jutatiae

BSOMMERYILLE, NEW G50y
DRBTH

January 23, 1978

Lanigan, O'Connell & Hirsch, Esgs.
150 North Finley Avenue
Baskinh Ridge, New Jersey 07920

McCarter & English, Esgs.
550 Broad Street
Newark, New Jersey 07102

Re: Theodore 2. Lorenc, et als. v.
Township of Bernards, et als.
Docket No. L-6237-74 P.W.

Gentlemen:

This suit by the owners of approximately 411 acres of land
in Bernards Township attacking the zoning ordinance of the Township
is a successor action to litigation brought by one of the-plaintiffs’
predecessors in title and decided on March 29, 1974. 1In that prior
. case this court ruled that the municipality’s three acre minimum lot
size zoning in the southeastern quadrant of the Townshlp was invalid.

- That determination of lnvalldlty resulued from the fact
Y.that durlng the years between: ‘thé passage of the ordinance establishing
the three acre zoning in 1967 and that suit in 1974, five other
lawsuits were brought against the Township challenging the ordinance.
Four of those suits were settled by the municipality agreeing to
relieve the involved property from compliance with the threse acre
zone requirements and the fifth was decided against the Township.
This court found a close analogy to the practice condemned in

Wilson v. Mountainside, 42 N.J. 426 (1964) and held that there had
been a recognition by Bernards Township that "***blanket ordinance
restrictions cannot be justified." Id. at 443.

The local officials were ordered to revise the zoning
by July 1, 1974. Following a series of postponements of that
deadline, an amendment to the zoning ordinance was passed on September
3, 1974, in which two Planned Residential Neighborhood (PRN) zones
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{(PRN~-6 and PRN-8) were delineated and defined.

. Plaintiff herein found fault with that ordinance and
irztituted this suit. Befora a trial date was roazched, So. Burlington
N.».A.C.P. v, Tp. of Mt. Laurel, 67 N.J. 151, app. dism. and cert.
den. 423 U.S. 808, 96 S. Ct. 18, 46 L. Ed. 2d 2028 (1975)

(hereinafter lMount Laurel) was decided and “he defendant Township
acvised the court of its intention to revise its zoning to comply
ith the requirements of that decision. A number of successive

adjournments were granted to enable adoption of that revision.

A series of procedural steps ensued which need not be
enumerated and ultimately the trial was held, dealing primarily
with the issue of whether the Township's zoning ordinance satisfied
the mandate to "***make realistically possible an appropriate variety
and choice of housing."™ Mount Laurel, supra at 187.

Bernards Township consists of 23.5 square miles. It is
located in the north central area of the state, 28 miles due west
of New York City. It is nestled between the Watchung Mountains to
the south and southwest and the Mine Mountain Ridge to the northwest.
On the east it is bordered by the Great Swamp. In 1970 it had
a population of 13,305. Current population is estimated to be
approximately 14,000. Both Interstate 287 and Interstate 78
intersect the community. ' o

Counsel stipulated, guite appropriately, that Bernards
"is a developing municipality" and thus within the definition of
comnunities governed by the decision in Mount Laurel, supra.

The Township” zone plan divides the community into
various. business, industrial, laboratory and office zones and eight
-:residential zones. . The latter .range from.three acre .and two acre . .-
minimum lot sizes through 40,000, 30,000 and 20,000 sguare foot
"minimum lot size zones. Recent amendments added the previously
mentioned PRN-6 and PRN-8 zones and a Balanced Residential Complex
(BRC) special exception/conditional use. BRC developments are
permitted within any residential zone except. the three acre and PRN
zones, provided they are located at least one mile apart until 266
units are built and at least one-half mile apart thereafter until a
maximum of 531 units are built. BRC development is limited to a
maximum of 531 units in the Township and is defined as multi-family
or mixed multi-family and one family units, two~thirds of which units
must be for governmentally subsidized low and moderate income family
housing. .

In their efforts to revise the zone plan for the
municipality, the Township governing officials involved a broad
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crcss-section of the community in the lannlng process. Local
churches, service organizations, the Le eacue of Women Voters,

municipal peolitical groups, neighborhood associations and others

war2 all solicited as to their views with regard to the vproposed
hanges in the zoning ordinance. Based on the reports, coxrespondence,
and minutes of meetings contained in the files admitted into evidence,
it is obvious that an effort was made to see that all in the

community were given an opportunity to express their views and
opinions on this issue. It would appear that many, if not most,
residents who had any interest took that oooortunlty

One member of the Township Committee, Committeeman

Allen, undertook an extensive study of housing needs in a six-

county area based on census figqures regarding dilapidated and
deteriorating housing and on employment. He correlated this data
with information he compiled re;lecting the commuting time of
employvees at two major industries in the general Bernards Township
area and projected his figures based on the New Jersey Department

of Labor and Industry employment projections. The result of his
computations and analysis was a Job Oriented Residential Distribution
(JORD) formula which he applied to the six-county region and from which
he derived what he argues is Bernards Township's "fair share"

toward neeulng the needs for low and moderate income hou51ng in

that region surroundlng the Township.

While it can be argued that a number of planning and
development factors were not included in Mr. Allen's analysis and
computations, it is clear that he engaged in a conscientious effort .
through a rather sophisticated method to reach what can be argued
is a reasonable figure as to the number of low and moderate income
housing units for which Bernards TOhnShlp should currently be
_ehbected to provide through ltS zonlnq and plannlng ordlnances.

Mr. Allen's study resulted in a concluSLOn on his part
that Bernards Township had an obligation to authorize 468 units of
low and moderate inceme housing. Since the municipality had
granted a variance for a subsidized senior citizen housing project
sponsored by a group of local churches, a credit was taken for
that project. Three hundred fifty units was determined by him to
be Bernards fair share obligation for low and moderate income housing
in the ensuing six years before the statutory obligation arose under
N.J.S.A. 40:55D-89 to review the Township Master Plan.

The problem with applying a precxse mathematical apprecach
to a socioeconomic problem such as housing needs and land development
is that it fails to take into account myriad factors.



The formulation of a plan for the fixing
of the fair share of the rewuional need for
lower income housing attributable to a particular
developing municipality *** involves highly
controversial, economic, scciological and
policy gquestions of innate difficulty and
complexity. Oakwood at Madison, Inc. v.
Tp. of Madison, 72 N.J. 481, 533 (19277)
(hereinafter Oakwood at Iadlaon)

Furthermore, "***it would not generally be serviceable to employ a
formulaic approach to determination of a particular municipality s
fair share." Id at 539. Any attempt to determine a given municipality’'s
fair share obligation involves a conscientious, sophisticated and
subtle balancing of a number of planning considerations and factors

in addition to regional housing needs, employment trends and locations
and commuting distances. Availability of suitable land, highway

sizes and locations, availability of mass transportation, location

of service facilities such as hospitals, schools and stores,

impact on existing development and likelihood of utilization for the
zoned purposes are only some of the factors that must be considered.

Fortunately, it has been recocnized that neither courts
nor nun1c1pa11:1es are required to analyze and compute o*ec1se quotas
in deternlnlng fair share.

However, we deem it well to establish at the
outset that we do not regard it as mandatory for
developing municipalities whose ordinances are
challenged as exclusionary to devise specific
formulae for estimating their precise fair share
of the lower income housing needs of a specifically
demarcated region. Nor do we conceive it as
necessary for a t¥ial court to make findings Of"
that nature in a contested case. Id. at 498- 435.

Viewing the Bernards Township zoning ordinance broadly and
weighing its general principles, this court finds it to be a basically
sound and valid enactment reflecting a reasonable resolution by the ’
municipal officials of the various interests and goals which must ke
accomodated when such a document is drafted and enacted. The ordinance
provides for a variety of nonresidential uses; it designates certain
portions of the municipality for large lot single family dwelling
use; it provides for multi-family housing and for some low and
moderate income family housing. The judgment of the responsible municipal
officials should be respected and this court has no right to substitute
its juagment for theirs in matters that are properly subject to
diverse opinions and judgments under the constitution and statutes
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of this State. Bow and Arrow Manor v. Town of _West Orange, 63 N.J.
- 335, 343 (1973); Vickers v. Tp, Com. 0f Gloucester To., 37 N.J. 232,
212 (1962), cert. den. and app. dism. 371 U.S. 233, 83 s. Ct. 326,
L. EBd. 2d 495 {(1943); Kozesnik wv. Manktrounary Tp., 24 N.J. 154,

(1957) .
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howe‘er, when some particulars of the ordinance are
carefully examined, it is clear that the generally sound and acceptable
broad provisions of the ordinance are fatally undermined by specific
requirements and restrictions which render it impossible to introduce
into the Township that appropriate variety and choice of housing mandated
by Mount Laurel and "least cost" housing mandated by Oakwood at Madison.

***jt is incumbent on the governing bkody to
adjust its zoning regulations so as to rander
possible and feasible the 'least cost' housing,
consistent with minimum standards of health and
safety, which private industry will undertake,
and in amounts sufficient to satisfy the deficit
in the hypothesized fair share. Oakwood at
Madison, supra at 512.

Nothing less than zoning for lzast cost housing
will, in the .indicated circu“stances, satisfy
the mandate of Mount Laurel. VWhile compliance
with that direction may not prov1de newly
constructed housing for all in the lower income
categories mentioned, it will nevertheless
through the 'filtering down' process referred
to by defendant tend to augment the total supply

- of available housing in such a manner as will
indirectly provide additional and better housing
for the lnsuff1c1ently and’ 11adecuately hous'ed
of the region's lower income population. Id.
at 513-514 (emphasis original).

The PRN ordinance #347 and the BRC ordinance #385 both
require that multi-family development must be served by public sewers.
The present capacity of the municipal sewage treatment plant is
totally committed and though an application is pending for Federal
and State approval and financial assistance in connection with an
improved and enlarged plant, even that greater capacity would not be
sufficient to handle the sewage that full develcpment of the PRN
and BRC zones could reasonably be expected to generate. The requirement
that only public sewers be used constitutes a substantial restriction
on development of multi-family housing.

All expert witnesses agreed that the use of public sewage
treatment is preferable to use of private treatment plants but all
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cvided in a manner

als0 agreed that private treatment could b Iy
in compliance with
n
i

=
that would be satisfactory ecologically and
reguliraments of the New Jersey State De oart t of Environmental
P:otection and the United States Zn--lsoriznial Protzction Agency.
Because of the importance of the Dead River (w nich abuts the PRN
zones) as a drinking water source deownstream, it may be necessary uhat
sewage and storm drainage runoff be treaisd by advanced means
including lagooning, surface spravinag and drainage basins if
the goal of meeting housing needs is to be met without threat to
the egually important social nced for usable water. Fortunately,
the proofs clearly establish that it is possible to satisfy both
the public need for suitable housing and for clean water and State
and Federal agencies exist to safeguard the water supply when
development occurs to augment the housing supply.

(J = 'U
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‘The minimum floor areas required by tne PRN ordinance
2347 combined with the Schedule of Size and Space Regulations
limit the number of dwelling units to 1.86 per acre in the PRN-8,
zone and to 1.39 units per acre in the PRN-6 zone. Mount Laurel
and Oakwood at Madison clearly and unegquivocally prohibit such low
density restrictions. Less than seven dwelling units per every ten
.acres is not "least cost" or low and moderate income housing, especially
when applied to multi- famlly housing such as apartments and town

?

houses. ™’ ~

The Township planning consultant presented detailed studies
in an effort to establish that there is minimal variation in land
cost per dwelling unit in a mixed multi-family development between
complexes built at low density and those built at relatively higher
densities. His proofs did not persuade, especially -in light of
the express holdings of Mount Laurel and Oakwood at Madlson.

R Various sectlons ©f Ordinances  £347- and %385 repose .. - - -
~dlcretvonary authority without expressing or referring to any '
objective standards against which the exercise of such discretion

may be tested in the approving authority. In the PRN Ordinance %347

§ 3 (b) (1), it states that an applicant "may be permitted to develop

a Planned Residential Neighborhood" subject to specified provisions;

§3 (b) (4) (vi) states that "landscaping shall be provided satisfactory
to the Planning Board”; § 3 (b) (4) (xv) states that air conditioning
shall be screened in such a manner "as may be required by the Planning
Board"; and § 5 calls for a "performance guarantee in an amount to

be fixed by the Township Engineer" for maintenance of open space. In
the BRC Ordinance £385, §§ 5 {(a), 7 (e) and 7 (1) utilize the same
language regarding open space maintenance, performance guarantee,
landscaping and screening of air conditioning equipment respectively.

An applicant is entitled to be apprised of the nature
of the ordinance requirements in advance by language setting forth
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now in effect shall be complied with.

e ting process shall be ccrmanced forthwith and be
50 days from datn hinranf.

Review of the minutes of various meetings and public
hearings of the municipal governing body which were introduced into
evidence reveals a number of statements which reflect an underlying
misunderstanding by some local officials and Bernards Township
residents of the zoning law of this State. It may well be that this
misunderstanding constitutes a factor coetributing to the difficulty
belng encountered in many communities in the effectuation of the
zoning principles expressed in Mount Laurel and Qakwood at Madison
and other court rulings. The situation 1s serious enough to warrant
cormment.

On March 5, 1974, the then Mayor of Bernards Townsnwp
stated "No amount of suits and presstres will push the Township into
anvthing we don't want to do and we will not do anything until we
are ready." Committeeman Allen declared on July 2, 1974, "I am
philosophically opposed to the expansion of government and government
regulation into areas of our lives where there is no clearly defined
need.” On August 20, 1974, a resident suggested "***joining with other
municipalities to fight the State from imposing zoning." Another
resident is quoted as saying on September 3, 1974, that "The
Township should fight the courts and have the type of zoning we want, not
what is dictated...The Township ought to have a fund o hire full time
attorneys to fight the courts." Finally, on October 8, 1974, a
resident declared, "The court does not belong in our Township and
should not tell us how to run our tcwn." BApparently, the belief is
loose in the land that any action by State officials in the area of
zoning, whether by the exécutive, legislative or judicial branch of ,
government, is some sort of "outside interference in the affairs of the
‘community. - Nothing. could be further from.the trutn.,- :

' Sovereignty, the ultimate rep051tory of the power to make
law, rests in the people. Gangemi v. Berry, 25 N.J. 1, 9 (19857). .

By adopting the 1247 Constitution, the people of New Jersey,
by referendum - by general election - delegated to the State government
the right to exercise that law making power on their behalf. N.J. Const.
(1947) Art. IV, §1l, par. 1. o -

N.J. Const. (1947) Art. IV, §6, par. 2 provides, with regard
to the zoning power, that:

The Legislature may enact general laws under
which municipalities, other than counties, may
adopt zoning ordinances *** the exercise of such
authority shall be deemed to be within the police
power of the State. Such laws shall be subject
to repeal or alteration by the Legislature.
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objective standards and criteria. Movant v. Paramus, 30 N.J. 528,
553 (1959); Weiner v. Bor. Stratford, Cty. Caxzien, 15 N.J. 295, 299
(1554); J. D. Land Corp. v. Allen, 114 N. J. Super. 503, 512 (App.
Div. 1971). o

do not require nullification of either of these ordinances in their
entirety. lount Laurel, supnra at 191. As stated above, the Bernards
Township zone plan and ordinances meet the test of reasonableness
when viewed broadly and in light of their general principles. The
Township is granted 60 days from the date hereof to amend Ordinances
4347 and 385 as follows:

1. To permit utilization of either public or
private sewacge treatment and disposal in a
manner compatible with applicable State and
Federal regulations and reguirements.

2. To permit development of Planned Residential
Neighborhcods at densities of six dwelling
units per Gross Site Area Acre in the PRN-6
zone and eight édwelling units per Gross Site
Area Acre in the PRN-8 zone. The definition
of Gross Site Area shall be as set forth in
Ordinance %347 as adopted September 3, 1974.

3. To delete discretionary authority granted
municipal boards and substitute therefor
language granting the right to an applicant
to receive necessary permits upon satisfying

] objective criteria expressly enumerated in

C . the ordinances. :

. One othéer problem remain$ concerhing Ordinance 3347.-
When the draft of the ordinance was referred to the Planning Board for
review pursuant to N.J.S.A. 40:55-35 (then in effect and controlling},
the ordinance provided that a landowner could elect to develop property
in the PRN zone, not for multi-family use but for single family homes,
in accordance with the provisions controlling the R-20 zone which calls
for 20,000 square foot lot sizes. Open space clustering was declared -
allowable. The Planning Board "strongly" recommended adoption "without
delay." The ordinance was published in the same form, pursuant to
N.J.S.A. 40:49-2,

At the final public hearing on the proposed ordinance
an amendment was adopted deleting a reference to the R-20 zone and
substituting a reference to the R-40 zone. This resulted in reducing
by half the number of houses which may be built if the property owner
chooses not to develop a Planned Residential Neighborhood with multi-
family uses.
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rha of the ordinance,
Lhe orajnance as s0 amend ed shall not be finally
adopted until at least 1 week thereafter, and
the ordinance as amended shall be read at a
meeting of the governing body, which reading

may be by title, and shall be published, together
with a notice of the introduction, and the time
and place when and where the amended ordinance
will be further considered for final passage,

at least 2 days prior to the time so fixed.
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N.J.S5.A. 40:55-35 provided that:

***no amendment or change shall become effective
unless the ordinance propcsing such amendment

or change shall first have been submitted to

the planning board, when such board exists,

for aoproval, disapproval or suggestions, and
the planning board shall have a reasonable time,
not less than thirty days, f£or consideration

and report, and in the case of an unfavorable
report by the planning board such amendment
shall not become effective except by a favorable
vote of two-thirds of the governing body.

The amended orclnance was not republished and resubmlttad
to . Lhe °lann1ng Board.

A determlnation as to the presenca of "substantial" .

. alteration is a mixed question of law and fact w1th the amendatory

words to be assessed Within the context &f the provision of which they’
are 2 part and the .basic policy of the statute. Wollen v. Fort Lee,

27 N.J. 408, 420 (1958). Only where the amendment is "***of such
legally consequential materiality, in {its] contributive relation to the
substantive body of the ordinance, that [its] inclusion therein ought to
be regarded as a change which essentially alters the manifest objective
intent and materiality of the ordinance" is its publication as amended
required. Manning v. Bor. of Paramus, 37 N.J. Super. 574, 581 (App.
Div. 1955); Gilman v. Newark, 73 N.J. Super. 562, 570 (Law Div. 1962).
The Township Committee's action in amending the ordinance to effectively
double the acreage reguired for one family development was a substantial
alteration thereof. Accordingly, in the absence of the statutorily
reguired republication and rereading, this amendment is invalid and

of no effect. The Township Cormmittee is therefor directed to determine
what provision it deems proper as an alternative to PRN development in
the PRN-8 zone and begin the adoption of that provision anew as an
ordinance. Statutory requirements for enactment of a zoning ordinance
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"A municipal corporation is a agcvernment created by Lthe
Legislature. It possesses enumeratcod powers only and therefor it must
‘act within the bounds of its delegatad dtg“O'LL\." Apt. House Coun. V.
¥Mavor and Coun., Ridgsfield, 123 N.J. Super. 87, 93 (Law Div. 1973),
arr'd. 128 W.J. Saser. 192 (app. Diw. ngr_‘

The pcwer to zone is an exercise of police
power which ths State has granted to all
municipalities. This power must be exercised in
a reasonable manner and not arbitrarily,
discrirminatorily or capriciously; and it must be
exercised so as to secure the public health,
safety, morals and welfare of the public.

A municipality, in exercising the power delegated
to it must act within such delegated power and
cannot go beyond it. Midtown Properties, Inc. V.
Madison Tp., 68 N.J. Super.197, 207 (Law Div. 19861),
aff'd. 78 N.J. Super. 471 (App. Div. 1963)}.

"It is well established that municipalities in our State
have no pcwers other than those deslegated to them by the Legislature
and by our State Constitution." Ringlieb v. Tp. of Parsippany-Troy Hills,
59 N.J. 348, 351 (1971); Toms River Pub. Co. v. Manasguan, 127 N.J. Super.
176, 179 (v“. Div. 1974).

The most explicit statement of municigal subservience to
state auvthority was enunciated by Chief Justice Vanderbilt:

It is fundamental in our law that there is no
inherent right to self government beyond the
control of the State,  and that municipalities
are but creations of the, State, limited in thELI
power and capahle of exercising only those’
powers of government granted to them by the
Legislature. Wagner v. Newark, 24 N.J. 467, 474
(1957); Sussex Woodlands , Inc. v. Tp. of West
Milford, 109 N.J. Super. 432, 434-5 (Law Div.
-1970). See West Point Island Civic Ass'n. v.

54 N.J. 339, 345 (1969).

A municipal corporation is "***an agency of the State,
established by lagislative authority to regulate and administer the
local or internal affairs of the territory which is ingorporated.” Loch
Arbour v. Ocean Tp., 55 N.J. Super. 250, 256 (Law Div. 1959), aff'd.

31 N.J. 539 (1960). It 1is obvious that with ultimate sovereignty
resting with the people of the State, not a given municipality, those
local governments are mere administrative units of the State, possessing
only those powers delegated therefrom. In re Public Service Electric
.and Gas Co., 35 N.J. 358, 370 (1961). See Gangemi v. Berry, supra.
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There 2:ists no inbelent vowar in a municipality to adopt zoning

or land use ordinances except by virtue of a statutorv grant of
autheority from khe Legislature. Taxpavers Assn. of ncyyouth Tp.

v. beymouth To., 71 N.J. 249, 263 (1378); Dresnec v. Carrara, 59 N.J.
237, 241 (1276); J.D. Const. v. Bd. of Adjust. Tp. Freechoid, 119

N.J. Suver. 140, 144 (Law Div. 1972).

. The basic principles of law can be briefly restated
as follows. Sovereignty rests in the people. The peoples of the
State of New Jersey have delegated the law-making power to the
State Legislature. The Legislature has decided to delegate the
exercise of some governmental power to municipal governments. This
delegation includes the power to exercise the zoning power within the
area constituting the municipality.

Thus, municipal officials, when they exercise zoning
authority , do so as agents of the State government and do so on
behalf of all the people in the State. The authority of municipal
officials regarding zoning flows, not from the residents of the
-municipality, but from the people of the State of New Jersey. When
any municipality zones, it doas so, not on behalf of its residents
only, but on behalf of the local residents, the residents of Newark
and liount Holly, the residents of Newton and Millville and the
residents of each and every community in the State. 2oning authority
flows from more than 7,000,000 people, not from 14,000 and it must.
be used for the "general welfare" of 7,000,000, not 14,000.

: Every local official must, by law, N.J.S.A. 41:1-1,
swear as follows:

I, , do solemnly swear (or affirm) that
‘I will suppart the Constitution of the United
" States ahd the Constitution of the State of "
New Jersey, and that I will bear true faith

and alleglance to the same and to the Governments

established in the United States and in this
State, under the authority cof the people;
So help me Ged.

He or she must also swear to "***faithfully, impartially and justly
perform all the duties***" of the office to be occupied.

When the courts, the legislative or the executive require
that zoning ke performed pursuant to the Constitution of the State of
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New Jersey, for the goneral welfare of all the peonle of New Jecsoy,
they Are meraly calling upon local of7icials to adhere to their
ozths - no more and no less.

/;/
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B. “homas Leahy, J.C.C.

BTL/sph
Original to County Clerk
cc: Assignment Clerk






McCARTER & ENGLISH, ESQS.

550 Brocad Street

Newark, New Jersey 07132

(201)622-4444

Attorneys for Defendants,
The Township of Bernards

SUPERIOR COURT QOF NEW JERSEY
LAW DIVISION: SOMERSET COUNTY
DOCKET NO. L-6237-74 PW

THEODQRE Z. LORENC, LOUIS :
J. HERR, SAM WISHNIE, MARION
WISHNIE, executrix of the
Estate of Harry Wishnie,
deceased, ALICE J. HANSEN,

e

trustee, WILLIS F. SAGE, _ Civil Action
WILLIAM W. LANIGAN, and ]
MERWIN SAGE, NOCTICE OF MOTION TO AMEND
: JUDGMENT OR IN THE ALTERNA~-
Plaintiffs, , TIVE FOR A NEW TRIAL

Y

V.

.

THE TOWNSHIP OF BERNARDS,

in the County of Somerset,

a municipal corporatidén of

the State of New Jersey,

and the PLANNING BOARD OF

THE TOWNSHIP OF BERNARDS, :

Defendants.

TO: WILLIAM W. LANIGAN, ESQ.
Lanigan, O'Connell & Hirsch
150 No#th Finley Avenue
Basking Ridge, New Jersey 07920




SIR:

PLEASE TAKE NOTICE that the undersigned shall move
before the Superior Court of New Jersey, Law Division, Somerset
County, Court House, North Bridge and East High Streets, Somer-
ville, New Jersey, on Friday, February 24, 1978, at 9:00 in the
forenoon or as soon thereafter as counsel may be heard, for an
Order pursuant to R.4:49, amending the Order for Judgment dated
January 23, 1978, and the letter opinion of this Court dated
January 23, 1978, by deleting in its entirety Paragraph Number
Two on Page Seven of said letter opinion and substituting in its
place the following:

2. To permit development of Balanced

Residential Complexes, pursuant to
Crdinance No. 385 as amended by
Ordinance No. 425, in Planned Resi-
dential Neighborhood Zones at
densities of six dwelling units
per Gross Site Area Acre in the
PRN-6 zone and eight dwelling units
per Gross Site Area Acre in, the _
" PRN-8 zone. The definition of Gross’
Site Area shall be set forth in
Ordinance No. 347 as adopted Sep-
tember 3, 1974. '

PLEASE TAKE FURTHER NOTICE that in the alternative
plaintiff shall move for an Order to reopen said judgment and
opinion, to take testimony and make such additional findings
of fact‘and conclusions of law as may be appropriate on the
ground that said Order for Judgment, and in particular,

Paragraph Twe on Page Seven of said opinion, if read literally




and strictly followed, would result in a miscarriage of justice,
would be against the weight of the evidence, and would be
manifestly inequitable and otherwise contrary to law, pursuant
0 R.4:49 and R.1l:7-4.

PLEASE TAKE FURTHER NOTICE that we shall rely upon

the Brief submitted herewith.

McCARTER & ENGLISH, ESQS.
Attorneys for Defendants
The Township of Bernards




CERTIFICATE OF SERVICE

ALFRED L. FERGUSON, ESQ. an attofney—at—law of the
State of New Jersey, does hereby certify that:

1. I am a member of the firm of McCarter & English,
Esgs., attorneys for defendants, Township of Bernards.

2. On February 1, 1978 I caused a copy of the within
Noﬁice of Motion to be served upon William W. Lanigan, Esq., of
Lanigan, O'Connell & Hirsch, Esgs., by depositing same in the
U. S. Mail, regular mail, addressed to him at his office at

150 North Finley Avenue, Basking Ridge, New Jersey 07920.

= &///'
‘ ??RED L. RGUSON
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SUPERIOR COURT OF NEW JERSEY )<
LAW DIVISION-SOMERSET COUNTY
DOCKET NO. L-8237-74 P.W.

THEODORE Z. LORENC, et als,
Plaintiffs,
Stenographic Transcript

vs. of

: Motion
TOWNSHIP OF BERNARDS, et als,
Defendants.

N Place
. Somerset County Courthouse
Somerville, New Jersey
Date: February 24, 1978

BEFORE: THE HGNORABLE 3. THOMAS EEAHRY, J.C.C.

TRANSCRIPT ORDERED BY:

NICHOLAS CONOVER ENGLISH, ESQ.

APPEARANCLES:

- LANIGAN & O'CONNELL ESNS.
© BY: WILLIAM W. LANIGAN., 'Esq:
‘Attorney fcr the Pladntiffs.-

MC CARTER & ENGLISH, ESQS.
BY: NICHOLAS CONOVER ENGLISH, ESQ.
Attorney for the Defendants.

RICHARD J. MC MANUS, ESQ.
Attorney for the Defendants.

R il

-Charles R. Senders, C.S.R.
Somerset County Courthouse
Somerville, New Jersey 28876




1 THE COURT: All right. Gentlemen, 1
2 will be happy to hear you.
3 MR. ENGLISH: Thank you, Your Honor. It
4 seems like an old home week reunion,
5 THE COURT: It does indeed. 1 haven't
6 seen you two 1n ages. |
7 MR. ENGLISH: [If the Court please, this
8 is a motifon by the defendants to amend the judgment,
9 or amend the alternative for a new trial.
10 Avotding formalittes of procedures
11 | | proscribed by the rules, I think I can say that the
12 purpose and thrust of the motion is to try to
13 secure a clarification of the meaning of paragraph
14 || number two on page 7 of the Court's opinion which
13 \ directs the Township to amend its ordinance in
16 _ ~ this respect. |
17! - ‘”2; to ﬁérﬁft‘dévéfobmeﬁt o? planned
18 ' residential neighborhoods at densities
19 - of six dwelling units per gross site
20 area acre in the P.R.N. 6 zone and
21 - efght dwé111ng units per gross site
22 : area acre in the P.R.N. 8 zone."
23 ' Now, if the Court please, the confusion
24 in the minds of the defendant as to what that means
25 I derives as follows: The Court in its opinion has
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3
held that the Township ordinances generally, this
includes, of course, ordinance 385 which is the
B.R.C. ordinance, that the town already has
fulfilled the Township's obligations under the

Mount Laurel and Madison Township cases for 10werf

and moderate-income housing, or least-cost housing.
I will use those terms somewhat interchangeably.

I think simply for the record it might
be stated that at the time of the trfal, the B.R.C.
ordinance was number 385 which provided specifically
for publicly-subsidized housing to meet the

obligations under Mount Laurel.

'Aftervthe trial had ended and before the

decisfon was rendered, the Supreme Court came down

fn Dakwood at Madison versus Médison Township,
which appeared.to change the COnEebt a 1ittle bit
"ffbm'subsiﬂized-housing'tQ'1east-cust-housiﬁg;"" e
But 1 think the purpose of those two approaches
was esseﬁtially.the same, to meet the public need
for certain types of housing.
_4_ In any event, as we read the opinion,
the Court has upheld the ordinance generally and

specifically has held that the Township ordinances

have fulfilled {ts obligations under Mount Laure}l

and Oakwood at Madison.
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1 Then on page 6 of the Court's opinion
2 is what starts me off on the path to confusion.
3 Perhaps I should read the paragraph I am réferring
4 to on pagé 6: "“The minimum floor areas required
5 by the P.R.N. ordinance or numper 347 combined
6 with the schedule of size and space requlations,
7 Timit the number of dwelling ﬁnits to 1.86 per
8 racre.in the P.R.N. 8 zone and to 1.39 units per
9 acre in the P.R.N. 6 zone.
10 | “Mount Laurel and Qakwood at Madison
11 clearly, unequivocally prohibits such low-density
12  restrictions. Less than 7 dwelling units for
13 ~every 10 acres is not least-cost or low- and
14 o moderate-incémé hcuéing, especially when applied
15 to multi-family housing such a§ apartments and
16 townhéuses.“ |
.7,17 - . nbk,.r pasé dver,-ﬁftﬁoui'bafticular
18 emphasis, what f think is an unintended mathematical
| 19 error on the Court which I tried to develop in
20 the brief. That if there are 1.86 dwe11§ng units
o 21 —per acre, on 10 ac¢res there would be 18 or so..
ig} 22 If there were 1.39 dwelling units per acre, on
23 | 10 acres there would be about 14, not the 7 dwelling
24 units per 10.
25 ~ Be that as it may, the Mount Laurel and
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Madison Township raquirements for least-cost do
not apply to the P.R.N. zone. It was recognized
by the Caurt,.it is conceded in the plaintiff's
brief on this motion that the obligations under

Mount Laurel and Qakwcod at Madison were sought

to bé fulfilled by the B.R.C. ordinance or
number 385 and the Court has upheld that.

Now, the P.R.N. ordinance number 347 was
not designed to méet the least-cost or low- and
moderaté:income housing obligation, but was an
effort to zone a considerable pért of the Township
consistently wiih the prior decision of this Court.
In a way, that would reflect the fact that
approximately h&lf of the area of that zone is
a flood plain and unbuildable and also with_ﬁhe
récomﬁendations of the Samersei County Master Plan
1h‘mf;d.' -

| Now, the paragraph on pége'6 that I justr
quoted appears to me to.apply to the P.R.N.

ordfnance, the concept of Mount Laurel and Oakwood

. ——which, 1 submit, are not ;pp11cab1e.

If, as this Court has held, the Township
has in some other part of this ordinance, some other
part of its Township other than the P.R.N. zone,

made adequate provision for its low- and moderate-
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| fncome, least-cost housing obligations, %hen

legally and under the cited cases, there is no
objection to large-lot zoning.
My authority for that statement is

footnote number 9 in the Supreme Court's opinion

in Qakwood at Madison versus Madison Township,

which appears on page 505 of 72 New Jersey Reports.

The footnote says, "We have no intent
to impune large-lot zoning per se 1f a developing
municipa]ity adequately provides, by zoning, for
lower-income housing. It may zone otherwise for
large lots to the extent that the owners of
properties so zoned have no other legitimate
grievance therewith." |

Now, the Court has held that Bernards

Township has adequately provided by zoning for

'}owef‘inéome'houéingz ‘Therefore, I reépethﬁlly'

submit that the requirements of Mount Laurel and -
Qakwood at Madison cannot properly be used to |
mandate an 1néré§se in the density in the P.R.N.
zZone. |

So as-against that background, there.
seems to us, at least, to be a kind of internal
inconsistency ir so much of the Court's opinion

has focused this on paragraph number 2, page 7,
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1 which in effect is part of the order of this Court.
2 To sum up, the Court has held that ﬁhe
3 B.R.C. ordinance is valid and the provisions for
4 least-cost housing are sufficient. The Court.has
;%; 5 . further held that the Township zoning plan, which
6 on its face provides for P.R.N. in the flood plain
7l ~‘areas, is valid. But then it says that the Mount |
8 Laurel and Madison Township opinfons which are
9 'applitablé‘to the B.R.C., but not the P.R.N.,
101 . . ,; some§ow.inva11dates the P.R.N. 2oning.
11 fwA‘f Now, as our motion points ocut, we may not
12 construe paragraph two correctly. It is interesting
13 to observe‘that when the Court's opinion was
14 initially considered by the officials of the
is Toinship, some of them construed paragraph two,
16 - as to require six and eight dwelling units per
Eral "~ gross sité'a%ea"fﬁroﬁghéut'tﬁé entire P.R.N. zone.
18 Others construed that to meén that the Court was
19 saying you should simply permit a balanced
20 - residential complex of feast-cost housing to be
21 ~ _included in the planned residential neighborhood
.;2 zone.
23 : | Now, 1f the lattar interpretation, namaly
24 that the ordinance,_the zoning ordinance in the
25 | Township in effect is to be amended so as to permit
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B.R.C. in any zone except the three-acre zone,
that is one situation to deal with.

If the Court's ruling is that six and
eight dwelling units per gross site area must
be permittéd throughout the entire P.R.N. zone,
then I respectfully submit that serious gquestions
as to the validity of the Court's judgment come

‘into question and they are set forth in our

brief.

Also: 1f Your Honor wants me to do so,
3 uil}_no@ rgpeét in detail the argument there,

1 but essentfa1ly the population which would result
if six and eight dwelling units per acre were
required throughcut'thé P.R.N. z20ne, were te come,
it would completely change thg whole zoning plan

which the Court has said is valfd. It would

“‘require a volume of sewage which, under the evidence,

cannot possfb?y be handled by the Dead River,
by any circumstances. Moreover, it would mandate
a zoning plan which is totally inconsistent with
_the Somerset County Master Plan.
This would éeem to be illegal, because the
ﬁnew municipal land use law sa}s, in effect, that a
zoning ordinancé ought as far as possible to be

consistent with the Scmerset County Master Plan,
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The evidence in this case from
Mr. Roach is to the effect that in substance the
P.R.N. zoning as 1t now stands is generally
consistent with the County Master Plan.

There is also evidence from one of the
plaintiffs' own witnesses in reports that the
sofls in the P.R.N. zone do not lend themselves
to such an intensive development;

There is, I believe, a principle of
statutory constructionvthat if the statute is
ambjgupus. one fnterpretation would make it
uncon#tfﬁutiéné] and another interpretation would

- have it end up being valid, why, the interpretation
) whidh sﬁstaiﬁéjthe 9a1id1ty of the legislation is
"thé oﬁe to be preferred. |
’ By a rqugq sort of analogy, I would
"sdggeéf tﬁ?t 1f,f§s;1£ éppéa?s.td;ds,:there_is o
an ambiguity in.paragraph ;wo on page 7 of
this Court's decision, the decision or the
interpretation of it that would mandate six and .
—efght dwelling units per acre throughout the P.R.N.
zone would, I submit, be unreasonable and
invalidate the ordinance,

The alternate interpretation of

extending permission to construct a B.R.C. zone
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10
in the P.R.N. 1s, therefore, the one tc be
preferread.

I don't know what Your Honor had in mind,
b&t our motion is essentially for clarification.

THE COURT: A1l right, thank you.

Mr. Lanigan?

MR. LANIGAN: If the Court please,
if we were to acknowTedge Mr. English's argument
that what he really wants is a clarificatfon, I
suppose he is saying we don't understand English,
~we don't understand what'you said. We are poor
people that don't read well and because of our

inadequacy we want you to clarify it. Except, that

: is not what‘they said.

Thé day after Your Honor's decision,
they got ﬁogether'm an illegal meefjng, no notice,
in vielation of the Sunshine Law and bromhlgaiéd“‘-
a release to the press. This is government by
press release, castigation of the judiciary by
press release. |
While the 1itigation has, I guess,
concluded, at least for tﬁe time being, there they
| said, not that we don't understand, nct that we
really don't read the Judge right, but the

Township officials who have studied the opinion




[\

-~

10
11
12
13
14
15

16

17 |

18

19 |

20

21

22

23

24
25

a »n s W

11
believe that Judge Leahy has gressly misunderstood
the intent and purpose of the P.R.N. ordinance.
You don't know what you are talking about,
is what they are saying.

I respectfully suggest that add to that,
we are confident, in their brief, that no Courts
would enforce such a result by bullying, if you
can say that, to the éppellate division, that
Judge Leahy is wrong.

I happen to think that Judge Leahy was

"right. He was clear, he knows what he said. He

did not take the time he did to flounder, to

write ambigquous cpinions. He is not known for that
and I dbn‘t thjnk you did it this time. Under
therguise‘of some more time, I guess another bite

ét the apple,'something.other than appeal, they

“¢ome {n ind-they.say; we really want a‘clarificatidn,
~we really want to argue it, we want to talk about

. density again, we want to talk about sewage, we

want to talk about things that we talk about every

- time we write a brief and we want to do it again,.

I suggest, Your Honor, the remedy is,
if you don't like the decision, appeal it, but
don't come into this Court and tell the Court you

don't understand it when you have already told the
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Court in the press thaf he has migunderstood it, he
is wrong.

Are they wrong or are you wrong?

I respectfully suggest that we have a
remedy and i1t i{s not before this Court.

It 1s clear to th;»piafntiffs that the
Court could not have made 1t moreAc1ear. That {is
the problem, they now understand and realize the
impact of what the decision Qill’mean.

You would think in light of what the
Court has done for them in upholding'a certain
portion of their ordinance, ifn giving them some
blessing, so to speak, on certain portions of their
ordinance plan, that they would have said, well,

we have practically everything we want. We have

_ been upheld, we must be dofng something right.
"'The Judge really finds fault with density, which

- 1s unrealistic, which cannot be supported by any

testimony, which was not supported by any

testimony. What we really should do 1s say, thank

~goodness that is the result and go on their merry

way.

No, they are not satisfied. Their press
release 1s that the Judge has upheld the ordinance,

the Judge has done this, we are right, committaeman
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Allen did this, but the Judge really misunderstood
the P.R.N, zone.
You couldn't write that decision the
way you did with respect to the manner in which
certain portions of the ordinance have been upheld
and misunderstand the ordinance. To suggest that

the B,.R.C. concept must be injected into the

P.R.N. zone is ludicrous, I never heard of such a

thing, It isn't even supported by the evidence,
much less by the Togic that we are listening to
now.

The plain and simple fact is that the

.densities in the P,R.N., in the area that they

selected for multi-famf!y use, the area that on

the face of it Tooks like multi-family use can

exist, is not really multi-family use, the
< . [ ] .

“'densitiés dre unrealistic.  The densitfes are = .

supportab]e ahd_this Court has mandated them
and that would seem to be the end of it.

Now, plaintiffs did not get everything

- - they wanted. Plaintiffs, in fact, did not get

any commercial zone, they did not get the

elimination or the revamping of the least-cost

~housing concept, the number of units of least-cost

housing. There were'many areas in which the
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platntiffs were not successful.

But they were successful in one, in having
a reasonable and realistic density, a density, I
respectfully suggest, that can be supported on
appeal,

On that basis, I am asking that this
Court deny the motion and leave the defendants to
whatever remedies they chbose, whatever remedies
they have uﬁder the rules.

Thank you,

THE COURT: Thank you.

All right, let me take ten minutes. I want
to give you my ruling in relatively careful tones,
but 1 don't want to delay things any further. So
I want to try-and do 1t within the next half hour.

(Whereupon, a short recess t;kes.p]acé.)

THE_CO&RT;' The alternative phrasing of
the motion leavés me somewhat confused at thfs
point. If 1 intend to deny the motion to clarify

my opinfon as the plaintiff would want me to phrase

- ft, do you wish to be heard on the {ssue of a new

trial or will you pursue that on another date,

or does the decision on the motion to clarify

decide the request for a new trial?

MR. ENGLISH: I think your decision on the
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1 motion to clarify 1t would accomplish everything
2 that we hope to by the motion. We are trying to
3 bring ourselves within the rule. It was not
4 inconceivable that one of the possibilities
5 the Court might want to féllow wouid be to reopen
6, it, but}we don't have any new evidence to present.
7 THE COURT: Well, I feel satisfied that I
8 have enough information in this record upon which
9 to decide this motion, no particular order or
| importance of order.
11 Let me state first, it was deliberate on
12 my part to consider the B.R.C. and P.R.N. zones
13 together and together with the treatment of the
14 Community Center of Basking Ridge and the treataant
15 | ,‘of’the large lot, three-acre zoning, in the,ﬂ
i6 | _ western portion of the Township.
'17' - | o It was the combination of the iﬁ?iéd-J
18 || treatments of différent areas Qifhih the communit}
19 that satisfied the Court that the Township zone
20 plan in its entirety, with all of its facets and
21 features, basically and generally satisfied mandates
22 | of Mount Laurel and Oakwood at Madison.
23 The most compelling concept behind that
24 decision was the mandate of the Mount Laurel for a
25 “appropriate variety in choi;e,of housing."
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I found that a community that provides
within its zone plan for three-acre lots, 40,000
square foot 10ts, 20,000 square foot lots, downtown
residential around Basking Ridge, scattered B.R.C.
developments and planned residentfal nefghborhoods
of two densities, as an entirefy, had satisfied
that requirement for an appropriate variety and
choice. There was, in effect, something for
anyone and everyone. | '

I, theréfore, meant on‘page 7 when I
safd in the P.R.N. 6 and P.R.N. 8 zones, "in"

in the sense of throughout, not "in" in the sense

. of within, to some extent.

I do not find and am not persuaded that
such densities on the gross acreage of those
zones would be unreasonable.

To gfve'some'66ncret! eXample.tofwhat'I'

am talking about, I would call the attention of

the parties and their counsel to what might be
considered by some to be an example of a community,
I speak of the Borough of Beound Brook, which, within
a few years will have enjoyed 300 years of history.
It is composed of 808 acres. It has approximately
3,500 dwelling units. That works out to

approximately 4.3 dwelling units per acre.
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If you consider the community as an |
entirety, thg community has a large cemetary,
it has a 90 or more acre flood plain between the
railroad and the river on which nothing exists
other than shrubAgrowth, brush, things of that
nature, It has some very expensive, large lot

development and it has some rather dense residentfal

'development in parts.

I do not consider that such a community
is unreafistically Jammed or overly dense within
the meaning of Mount Laurel. I doubt that the
author of Mount Laurel thought so, he being 5
resident of the community of Bound Brook, as 1s
this Court. Which tends to give some indication

that it is not too unpleasant a place in which to

- live,

‘Aﬁ.to'wﬁétﬁer‘oﬁ n;tﬁsbéh i6n1hg woﬁ]&' ‘:”
be misleading to potent1a1~developérs or purchasers
of land because there is no possfbility that such
development would ever be possible in Hght of the

need to protect the river and the water gquality,

I am satisfied that the Department of Environmental

Protection and the Environmental Protection Agency
can and will appropriately and adaquately protect

the water quality of the river and that zoning is
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not needed for that purpose.
Agafin, parenthetically, it occurs to this
Court that it will probably require a very

expensive and very elaborate system of waste

water and storm water disposal to satisfy those

agencies. A system of such expense that probably

only very dense development will permit construction

‘of such a system at a cost that can be appropriately

spread at a reasonable level per dwelling unit.
I am satisfied by the plaintiffs that
there is need to protect fhe river and {ts water
quality and, certainly, that houses would cost
far beyand the means of all but a very few, if
added to their other costs would be the cost of

sharing the constructfon and pperation expense of

such an elaborate disposal system.

' Hdwe?ér. for ihe,p&ipdkes of this case .
I am satisfied that the D.E.P. and E.P;A; can and
will protect the river and that the zoning need
not be designed to do so.

Since the river and the ecology will be

- otherwise protected, tﬁe principal impact of

the Court's decision will most likely be on the
social mix of the community. The socfal

homogeneity is no longer, if 1t ever was, a valid
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purpaose of zoning, so we need not concern
ourselves with that.

I am not persuaded that there is any
inconsistency between the zoning ordered by this
Court and that type and the development anticipated
by the County master plan of land use.

I recall the County planning director

~acknowledging during his testimony that he did

not believe, when he reviewed the P.R.N. ordinance,
that 1t called for zoning at a 1-1/2 or 2 units
per acre basis. I aﬁ noi as certain of my
recollection, Sut I believe that either the
Planning Board's master plan of land use or his
own thoughts were that 5 to 7 units certainly is
reasonab?e fn a village or nefghborhgod development
wfthih”this County."‘

Finally, on page 6 where I said Iess.thaﬁ
7 units per acre, per 10 acres, I thank Counsel
for calling that to my attention. I had mis-
calculated, because I thought that the 1.39 units
per acre applied to usable acres when I did that
calculation.

A review of Mr. Engal's exhibit indicates

that 1.3%9 units per acre referred to total acreage

within the P.R.N. 6 zone. Therefore, that should
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read "Less than 14 units per 10 acres i1s not
least-cost or low- and moderate-income housfng,”
etc.

I believe that Qnswers all of the

‘pofnts raised in the oral arqument and in the

brief.
1 would appreciate it ff counsel for the
defense would submit an order denying the motion.

Any clarification can be obtained by a

© transcript of my oral remarks.

MR. ENGLISH: If the Court please, for
the de?ense or the plaintiffs?

THE COURT: For the plaintiffs.

MR. LANIGAN: If the Court piease, I

would 1ike to submit an order at this time for your

i éonsideration denying the motions. -

yTﬁE céuéf:' 1s thére anj objécﬁsﬁn t;
tﬁe form of the order as refiecting.my decision?

MR. ENGLISH: My only comment, Your
Honor, is that in some fashion, I think you

fndicated a moment ago, I think the oral remarks

which Your Honor just made somehow ought to be

incorporated or by reference, or otherwise, into
the record?

THE COURT: Under the unlikely assumption
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that this decision should be reviewed, I am sure
a transcript will serve that purpose.

MR. ENGLISH: AT1 right.

THE COURT: So that 1f that be the only
objcctfon, I find the order to reflect my
decision and I will sign the same.

MR. LANIGAN: Thank you, Your Honor.

THE COURT: A1l right.

{(Whereupon, the matter is concluded.)
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 SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-SOMERSET COUNTY
DOCKET NO. L-6237-74 P.W.

THEODORE Z. LORENC, et als,
Plaintiffs,

vs.

TOWNSHIP OF BERNARDS, et als,
. Defendants. :
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CERTIFICATE

1, CHARLES R. SENDERS, C.S.R., one of the O0fficial
Court Reporters in and for the State of New Jersey, certify
that the foragoing is a true and accurate transcript of my
original stenographic notes to the best of mx/kﬁb Tedge
S

and ability.

CHARLES R. SENDERS, C.S.R.

Dated: QWCL(973/




ORDINANCE NO. 453

AN ORDINANCE AMENDING THE
TOWNSHIP LAND USE ORDINANCE TO
COMFORM TO THE OPINION OF THE
COURT IN LORENC ET ALS. V. TOWNSHIP
OF BERNARDS ET ALS.

Be it Ordained by the Township Commit-
tee ot the Township of Bernards that
Chapter 11 of the Revised General Or-
dinances of the Township of Bernards
(1968) be ded and P ted as
follows:

1. Section 11-5.41.2(a) shait be amended
to read:

(a) In the PAN-6 and the PRN-8 districts
sither the provisions of the R-2A or R-40
districts, respectively, with or without the
‘provisions of open space clustars, may be
followed, or an owner-applicant may
deveiop a Planned Rasidential Naigh-
borhood to serve the faregoing purposes,
subject 0 the following provisions:

(1) The aggregate gross floor area per-
mitted on the torat tract, (i.e. the Gross Site
Area of the tract, not including pre-existing
streats, times the Floor Area Ratio) may be
concentrated on portions of the tract so as
0 provide permanent unoccupied open
space on the remainder of the tract. Gross
Floor Area as used herein shall be the plan
projection of ail various roofed areas on a
lot, whether fixed or temporary, multipiied
by the number of actual stories under each
roof section (plus the area of all required
parking spaces not under roof.) 8

replacement valua and a bond for the
remainder.

4. Section 11-5.41.2(d) (15) shall be
amended {0 read:

(15) Air conditioning equipment shad de
screened.

5. Sacnon 11-5.4n.5(k) shail be amended
to read:

(k) Air conditioning equipment shali be
screensd.

8. Section 11-5.41.4(a) shall be amended
to read:

(a) The deveioper shall establish an or-
ganization for the ownership and
maintenance of any rasidual open spacs for
the benefit of residents of the development.
Such organization shall not be dissoived,
and shail not dispose of any open space, by
sale or otharwise, except to an organization
which is conceived and established to own
ang maintain the open space Iov the bcnem
of the rasad: of such t. and
which thereafter shail not be dissoived or
diepose of any of its open space axcept by
dedicating the same to the municipality
wherein the land is located. The
shail ba resp ibie for the ance ot
any such apen space umil such time as an
organization estabiished for its cwnership
and maintenance shall be formed andg
{functioning and shail be requirad to furnish
a performance guarantse for the estimated
costs of maintanance for a period of twao
years after the acceptance of ail public
streets in the deveiopment. The term main-
tenance as usad herein snhall include but
not be limited to the mowing, fertilizing ang

are included only in non-residentiai build-
ings or when used for parking. The Floor
Area Ratio for each Zone District is set forth
in the Scheduie of Suze and Space Hegula-
tions,

(2) Such fioor area shall be used in a

variety of typas of dwsiling units, including”

free-standing- singie-family houses, twin
housas (sida by side two-family), town
houses and other muitiple types.

2. Section 11-5.41.2(d) (8) shall be

amended to read: .

(6) The Planned Residential Neigh-
borhood shalt be landscaped so as to
craate an aesthetically attractive environ-
ment. Such landscaping may include trees,
shnibs or fencing or 3 combination thersof
and repiacement of same shail de guaran-
tged by the owner-applicant -for two years
by a cash deposit in the maount of 10% of

the rgplacoment value and a bong for the-

ramainder.

3. Saction 11-5.4n.5(d) shall be amended
to reaq:

(d) The Balanced Residential Compiex
shall be landscaped so as to create an
aesthetically attractive snvironment. Such
landscaping may includa trees, shrubs or
fencing or a combination thereo! and
replacement of same shail be guaranteed
by the owner-applicant for twa years by a
cash depasit in the amount of 10% of the

f ding of grassed areas, the care of
trees and shrubs, the removal of ieaves and
fitter. and the repair of walkways or struc-
tures shown on the site pian. The estimateq
costs shall be based on Dodge’'s Construc-
tion Estimate Guide, most recent edition,
and the guaraniee shall consist of a cash
deposit of 10% of the astimated costs and 3
bond for the remainder. The guarantes.
shail not exgesd 15% of the cost of the
applicabie improvamants.

Bs It Further Qrdaired that all othar por—

- tions of Chapter: X shall remain in full force

and ertect.

And Be It Further Ordamod that this or-
dinance shall take effact upon passage and
publication according to taw. ™

Passed an first reading 3-7-78
PUBLIC NOTICE
. Notice is hareby giver that the above or-
dinancs was duly read and passed on final
reading and adopted at a meeting of the
Township Commitise of tha Township of
Sernards in the County of Somersaet, heid
on the 21st day of March. one thoysand
nine hundred and seventy-eight.  ~
Bernards Township Committee
Joanne Howail, Mayor
Attast:
James T. Hart
Township Clark
37300
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SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
A-2718-77

THEODORE Z. LORENC; LOUIS J. HERR:
SAM WISHNIE; MARICN WISHNIE, execu-
trix of the estate of Harry Wishnie,
deceased; ALICE J. HANSEN, trustee;
WILLIS F. SAGE; WILLIAM W. LANIGAN,
. and MERWIN SAGE,

Plaintiffs-Respondents/
- _Cross-Appellants,

V.

THE TOWNSHIP OF BERNARDS, IN THE
COUNTY OF SOMERSET, a municipal co-
poration of the State of New Jersey, .
and THE PLANNINC BQARD OF THE
TOWHSHIP OF BERNARDS,

Defendants-Appellants/ -
Cross-Respondents.
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. ‘i .7
Argued: DOct. 24, 1978 - Decided: §zC 11 \Sie .
Before Judges Lynch, Crane and Ho;nk -

On appeal from Superior Court, Law Divisionm,
Somerset County.

Mr. Nicholas Conover English argued the
cause for appellants/cross-respondents
(Mr. Richard J. McManus and Messrs. Mc
Carter & English, attorneys; Mr. Richard
J. McManus, on the brief).

Mr. William W. Lanigan argued the cause

for respondents/cross-appellants (Messrs.
Lanigan, 0'Connell and Hirsh, attorneys;

Mr. Daniel F. O'Connell, on the reply brief):



- PER CURIAM

This is a Mount Laurel-type zoning case.

1

the

‘conclusion of the trial resulting from plaintiffs'-landowners'

in-lieu action challenging two ordinances of defendant Township

of Bernards (township),

#347 and #358,

the judge upheld the

validity_qf the township's general zoning scheme but specifi-

cally directed that said zoning ordinances be amended within

60 days (1) to permit densities of six and eight dwelling units

per gross site-acrel in the Planned Residential Neighborhood

P

(PRY) zones and _(2) to eliminate the requirement of public

sewering for mulc

and

ing these rulings.

right to argue'

-relating to the elimination of public sewer lng, because

i-family housing projects.

Plaintiffs cross-appealed to

that the judge erred because he:

Defendant

its planning board duly appealed from the judgment

township

embody.-~

"preserve the

.al. TFaziled to set aside the underlying 2-acre zoning in the

oPX-5 zone.

2. Failed <0 c*ﬁ ar

PRN-8 zone as und

zatter to &

"3, Failed to g
- of directing the
“tiffs upoa apzli

ran
b

rlyi

-
t
8

a zoning of
ng zoning
the Township Committee.

rather

20,000 sgquare feet in the
than remand such

plaintiffs the relief they fequested

ance with State and Federal regulations.

suance of building permits to plain-
cation and providéd the same is in compli- "~

Before we heard oral argument defendants withdrew

an oxdinance which

court's dire

zppears

ctive as to same.

—

"~

(]

v,

Tp. of Mz,

Laurcl, 67 N.J.

to satisfy the terms

On the principal

- .

[N

272
NS

nem
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unicipality”

£347.

The percics

cwithid

-y
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Lue s\.

‘as a ground of appeal the second issue mentioned above,

~after the notice of appeal was filed the township adopted



validity of the
therefore, there remains be;ore us the single issue - the/court's

mandate that the ordinances be amended to permit six and eight
dwelling units per gross site-acre in the PRN zones,

N We have no difficulty in agreeing with Judge Leahy's-
findings that the minimum floor area required by Ordinance #347
combined with the schedule of size and space regulations limits

the number of dwelling units to 1.39 per acre in the PRN-6 zone

and 1.86 per acre in the PRN-8 zone, and that these density

—— e

restrictions are too low under the Mount Laurel and QOakwood at

{adison pronouncements.
- We are unable to conclude, however, that the record
sufficiently supports the judge's mandate that the township should

ermit densities of six and eight dwelling units per gross site-
by O (<] o]

rt

h

Pt
-

t
>

w

{1

acre- in the PRN zenes or 1e¢ court at this stage should usurp

the normal powers of the township's governing body tec enact zeoning

regulations.4 Pascack Ass'n Ltd. v. Mavor & Counc. Washington Tp.

74 N.J. 470, 485 (1977), held:

- *%%  [T]t i35 not for the courts ta substitute their
conbep*lon cf what the pub ic welfare requires by way of zoning
for the views of those in whom the Legislature and the local

-electorate have vested that responsibility. The judiecial role
-1s circumscribed by the limitations stated by this court in
"such decisions as Bow & Arrow Manor {v. Town of West Orange,
63 N. J. 335, 343 (1973)] and Kozesnik [v. Montgomery Twp., 24
N. J. 154, 167 (1957)] ***." In short, it is limited to the
assessment of a claim that the restrictions of the ordinance
are patently arbitrary or unreasonable or violative of the
statute, not that they do not match the plaintiff's or the
court's conception of the requirements of the general welfare,
whether within the towm or the regiom.

Tp. of Madison, 72 K.J. 481 (1977).

gesive »minently in s¢ stating w

T Ir -
e 2 do not hold thar
) . . L e .

it mav not ultinntelv Le deterpinzd ix and elghc dwelling units per
cregs aitp-acr: in thisgn Zones ble and appropriate.



But we perceive that judicial respect for the governing body's
ciscretion does not mean that governing bodies may unduly
obstruct, impede or delay the required action.

Where there has béen undue '"foot-dragging' on the
paft‘of municipal‘officials; a court may take such action as
will preclude its continuance. In the present case the judge

did not posit his determination upon a finding of procrastina-

I3

tion on the part of defendants' officials, although there is

evidence in the record of utterances of defiance of the courts

by some of de;enddnt tOW“SﬂlD s officials which would indicarte

’

a tendency to unnecessarily delay the adoption of approprizce

This matter should now be concluded expeditiocusly.

-

Accoréingly, we vacate that part of the judgment from which

appefiants appeal. We remand the case to the trial court for

"~ the purtose of directing defendant township to review the PRI
zomes o appropriately increase the number of dwelling units

defendant muniCLpa ity fails to follow said diréective to be
made by the trial court, the latter may then invoke the alterna-

tive suggested in Ozkwood at Madison, supra at 5533-554 - the

appointment of an impartial zoning and planning expert or expert
ho shall be directed "to file a report or to testify, as the
court mayv deem appropriate, as to a recommendation fcr the

nievement tr defendant{s] of compliance wish [the court's]

. od - 1
CTINLCT OF WwWiIh ans Iurtnher directirons by the cours pursuant
T = TR Tl e oAy es -‘uw,- o C'- O-—, -:o e mlivmem ANz s AT At A s s
[P CONg G PN CRNNPAE ST g Y 1LSsGL - LOL e LUl 0Se Lo ALl TOC



court and the parties to reach a final determination.
We will hold determination of plaintiffs' cross-
appeal in abevance until the final disposition of defendants’

appeal. We conceive that if defendants shall fail to observe

the spirit and intention of Mount Laurel and Oakwood at Madison
the effective action of this court will remove all improper

barriers to a final disposition.

ATRUSCORY  —_ , V L
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; A ) 7/_(? " AMENDED ' ORDER CN | - . z.
— 7 MOTIONS/PETITIONS R
Z *‘;7:)7 , SUPERIOR COURT OF NEW JERSEY
. . APPELLATE DIVISION
THEODORE Z. LORENC _ DOCKET NO. A-2718-77
L . MOTION NO. M-2428-77 (a)
V. . e —_— o — BEFORE PART A
TOWNSHIP OF BERNARDS, et al ' - " JUDGES LYNCH
i .
: ; ORIGINAL Fj | KOLE
L ILED PETRELLA _ .
é APR 20 1918 -
S ELIZABETH MeLAUGHLIN ™ \
’ " Clerk i
i \ |
MOVING PAPERS FILED _ MARCH 23 1978 o
ANSWERING PAPERS FILED APRIL 6, 1978 e N
DATE SUBMITTED TO COURT APRIL 5, 1978 _»
DATE ARGUED
DATE DECIDED AMENDED: APRIL .18, 1978
| ORDER

THIS MATTER HAVING BEEN DULY PRESENTED TO THE COURT, IT IS

HEREBY ORDERED AS FOLLOWS:
GRANTED DENIED OTHER

MOTION/RXZINTONKXROR TO STAY
PORTIONS OF JUDGMENT OF JANUARY X
23, 1978 PENDING APPEAL.

SUPPLEMENTAL: SEE ATTACHED SUPPLEMENTAL.

| hereby certify that the foregoing
15 @ true copy of the original on filg -

in my office. FOR THE COURT: -

. .'.‘:' "
Clerk -~ ’ JOHN F. LYNCH P.J.A.D.
WITNESS, THE HONORABLE JOHN F. LYNCH , PRESIDING .
JUDGE OF PART.A , SUPERIOR COURT OF NEW JERSEY, APPELLATE DIVISION,
THIS 18th DAY OF APRIL 197g . | .

akgh‘*\r\ \,’\Lc‘ﬁ:waﬁ;o
CLE OF THE APPELLATE DIVISION



THEODORE Z. LORENC " AMENDED ORDER - SUPPLEMENTAL

V. MOTION NO. M-2428-77

TOWNSHIP OF BERNARDS, et.al.

The court has feéonsidered'its order of April 6, 1978
granting-a stay in this matter. Said order is hereby
confirmed granting the stay.fromvso much of the judgment
of'the court entered January 23, 1978 as required the de-
fendants to do the following:

The Township;is granted 60 days from the date
hereof to amend Ordinances #347 and 385 as fol-
lows: )

1. To permit utilization of either public
or private sewage treatment and disposal in
a manner compatible with applicable State
and Federal regulations and requirements.

2.  To permit development of Blahngd Resi-
dential Neighborhoods at densities of six
dwelling units per Gross Site Area Acre in
the PRN-6 zone and eight dwelling units -
per Gross Site Area Acre in the PRN-8 zone.
The definition of Gross Site Area shall be
as set forth in Ordinance #347 as adopted
September 3, 1974. ‘ -
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ORDINANCE NQ. 498
AN OROINANCE ELIMINATING THE
REQUIREMENT FOR CONNECTION TO
PUBLIC SEWER AND WATER SUPPLY IN
BALANCED RESIOENTIAL COMPLEXES
ANO PLANNEL RESIDENTIAL NEIGH-
B8OAHOQ0S

Ba It Ordained by the Township Commit-
tee of the Township of Sernards that
Chapter XI of tha Revisad Gerneral Or-
dinances of the Township of Bernards be
amanded a3 follows:

1. Section 11-5.41.2(d) shail be amended
to delate the following sentence:

"(7) Connections shall be mace (0 public
sewer ang watsr supply.”

2 Section 11-5.4n. 2 shall be amended to
deiete the following sentance:

“(¢) Each Balanced Rasidential
Complex shall be served by public sewer
and public water 13¢ilities.”

B8e 1t Further Ordained that this or-
dinance shall lake elifect upon passage and
publication.

Passed on first reading 10-3-79.

PUBLIC NOTICE

Notice is hersdy given that the above or-
dinance was duly r8ad and passed on final
ream and adopted at a meeting of mn

G i of the T b
Befnnrds in the County ot Somerset, nde
on the 17 day of Oct. one thousaad nine
hundred and 78.

Bomuds Township Commitioe |
) v + Joarine L. Mowell
b - Mayar
Attest
James T, Hart,

Township Clerk
. 1072611
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Exhibit CC

Motion for Leave to Appeal and
Petition for Certification

To Be Supplied






THEZODORE 2., LORENC, ot als.,
Plaintif?s,
Vs,

THE TCWNSHIP OF BEIARDS,
at al,

Dafendanta.

SUPERICR CQOURY TONEW JTRSEY
LAW DIVISICH, . .RSET COUNTY

© Civil Action

ORDER PURSUANT TO REMAND
OF APPELLATE DIVISION

The Court having raviewed the decision of the Appellate
Divinidn in this matter, dnteﬁ December 11, 1973, and having had
opportunity to confer with counsel for plaintiffs and defsendant
township and defendant planning board, the defendant township
! 1s hersby directed to review the PRN zones to appropriately
. increass the number of dwelling units per site acre, Such increasze

in the number of permissible units is to be reflected {n the .

municipal zcning ordinance prior to a hearing which is hereby

scheduled before this court for March 12, 1979,

Dated: January 4, 1973.

b
£ oo







Exhibit EE

Order Denying-Motion for Leave to Appeal

To Be Supplied



