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PRELIMINARY STATEMENT

Plaintiff's brief in opposition to defendant's motion
for partial summary judgment in the Allan-Deane case totally fails
to defeat defendant's position that the issues of compliance
of the Bernards Township Ordinance with Mt. Laurel and Qakwood at
Madison obligations have already been raised and determined in the
LorenC action and that precedents exist for applying the doctrinesof

collateral estoppel and res judicata to bar plaintiff from reliti-

@ting these issues.

Plaintiff attempts to argue that the same issues have not
been raised and d@termined by criticising the trial testimony and
totally ignoring the pleadings and decisions-rendered by the courts.
Plaintiff even argues the unfairness of applying the doctrines by
stating that Allan-Deane was in no way, directly or indirectly,
involved in the Lorenc action.

The record of Lorenc, carefully outlined in_defegdant‘s
brief in support of the motion, leaves no'doubt, howéver, that
Mt. Laurel issues were fully presented. The trial record even
demonstrates that, far from being a stranger to the Lorenc action,
Allan~Deane was directly involved in placing those issues before the
court. If plaintiff's critique of the Lorenc trial testimony could
succeed in defeating defendant's motion, collderal estoppel and res

judicata could never be applied. Inventive lawyers can endlessly



criticise the choice of witnesses, order of testimony, and
substance of evidence presented in a prior case. That, however,
is not the proper test for applying the doctrines.

Assertions that the factual and legal context have
changed are similarly unconvincing., Plaintiff cannot dispute

that the Oakwood at Madison as well as Mt, Laurel issues were

before the court. WNor can plaintiff identify any ordinance
provisions which are now challenged by Allan-Deane but were not
previously challenged by the Lorenc plaintiffs.

Finally, plaintiff's legal arguments do not dispose of the
availability of legal grounds for applying the doctrines here. The
statutory test for declaratory judgments is totally inappropriate.
Defendant's motion was timely. Outdated standards for applying

collateral estoppel and res judicata cannot prevent their current

use. Precedents cited by defendant for applying the doctrines to
public interest matters can be extended to operate in this case.
Plaintiff's arguments are, of necessity, devoid of any ‘
real concern with policy considerations. The truth is thét, were
plaintiff's arguments accepted,municipalities would be endless,
fair game for Mt. Laurel attacks. Plaintiffs describe the
"fundamentally flexible and changing nature of the fair share
concept". Apparently, they view the context as so variable that,
within months after one controversy ends, another should ensue.

Their arguments would require this matter to be relitigated by

an estimated twelve week trial within four months after the Appellate



Division's determination.

be the court's choice.

This unpalatable alternative need not



SUMMARY OF FACTUAL AND LEGAL CONTEXT

A. The Proper Test, Same Facts and Legal
Issues Raised and Determineqd And
Absence of Fraud or Collusion, Is Met.

Defendant's brief in support of the Motion for
Partial Summary Judgment outlined in detail the identity of
facts and issues raised and determined in Lorenc and the facts

and issues raised by Allan-Deane. The plaintiff's brief ignores

everything but the trial testimony, and criticises the Lorenc
choice of witnesses, order of presentation, and emphasis of
testimony. This is not an appropriate test to determine the

application of collateral estoppel and res judicata. In fact,

the arguments of plaintiff are strange indeed in light of the
case they intend to present.

Plaintiff presents no law to support 2 new teét for
e&aluating the trial testimony. They do not because they cannot.
Coﬁrts do not critique the experts or the timing of testimony.
The record is merely reviewed to determine whether or noﬁ'facts
and legal issues were before the court and the absence of fraud
or collusion,.

| The criticism of the focus in Lorenc on the PRN and BRC

zones is similarly curious since the Allan-Deane complaint also

singles out these zones for special attention. (See Brief in
Support of Motion for Partial Summary Judgment, Exhibit A,
§§26(d) ,30(f) ,31(a)-(i)). These zoneé are necessarily treated

in more detail since the BRC zone was created to satisfy the



Township's least cost obligations and the PRN zones to fulfill
additional multi-family and small single family obligations.
Any lawsuit challenging the adequacy of the Township's fulfillment

of its Mt. Laurel obligations must of necessity focus on these

two ordinances and the feasibility of development under them.
Plaintiff cannot demonstrate that the same facts and

issues are not before the court by either ignoring the major

part of the record which must be considered: the pleadings

and decisions, or by imposing an inappropriate test to evaluate

trial testimony.

B. Interrelationship of Lorenc and Allan-Deane
Plaintiffs.

Plaintiff suggeststhat great unfairness would result
from barring Allan-Deane from relitigating Mt. Laurel and

QOakwood at Madison issues because Allan-Deane had no direct

or.indirect relatioqship with the Lorenc action. Nothing could
be further from the truth. | '

William Lanigan, counsel for the Lorenc plaintiffs,
was counsel for the Allan-Deane Corporation in its companion
action in Bedminster Township until August 30, 1977. (See
Substitution of Attorney, attached as Exhibit A). The Allan-
Deane lands in Bedminster and Bernards Township are adjoining
parcels, The development proposal presented to Bernards Township
for the Allan-Deane lands is a unified plan involving both

townships. While William Lanigan was litigating the Lorenc suit,



therefore, he was counsel for Allan—Deane,vactively attempting
to secure success for Allan-Deane in litigation involving the
parcel of land immediately adjoining the parcel at issue before
this court.

It is not surprising, given the close relationship of

Lorenc and Allan-Deane, that the second amended complaints in

both suits are identical. It is similarly not surprising that
the major witness on fair share and least cost obligations in
both actions is Alan Mallach. Alan Mallach was also a witness

in the litigation brought by William Lanigan on behalf of Allan-~-
Deane against Bedminster Township. Alan Mallach admitted during
the course of his testimony on the Bernards Mt. Laurel Ordinance
in the Lorenc case that he had analyzed that same ordinance for
Allan-Deane at the request of Henry A. Hill, Jr., counsel for
aAllan-Deane in Bernards Township. During Mr. Mallach's testimony,
Mr. Hill was present in court and handed Mr. Lanigan notes during
:the course of testimony;- {See Excerpts ﬁrom Lorenc iranscript,
11/30/76, T 169-71,-attached as Exhibit B).

There is only one possible explanation for this close
involvement of Mr, Hill with the Lorenc case., The Lorenc
plaintiffs were presenting the Mt, Laurel issues and, if successful,
both Lorenc and Allan-Deane plaintiffs could be helped. Mr. Hill
was protecting the interests of Allan;Deane by assisting Mr.Lanigan.
Rather than an assértion of non-involvement helping the Allan-
Deane cause, the actual facts of interrelationship and involvement

further support the need to apply collateral estoppel and res judicata




to bar Allan-Deane from relitigating the same issues decided in
Lorenc.

C. PFacts and Law Are Essentially Identical.

The factual context on which Mt. Laurel and Oakwood

at Madison obligations rest is essentially unchanged since the

issues were presented and determined in Lorenc. The essential
facts and law now operative were before the Lorenc court.

Plaintiff argueéthat demographic characteristics and
employment opportunities have shifted since the Lorenc trial and
impose different obligations on the Township. - This argument
ignores the fact that obliéations are based on projected not
current populatioﬁ and employment data . The Bernards Township
fair share obligation presented at the Lorenc trial involved a
six year pfojected need.

Nor does the example of ﬁhe publishing of the Statewidg
'Housing Allocation Plan in 1978 support plaintiff's position. A
preliminary version of the 1978 document was availaﬁle in 1976
when the Lorenc trial occurred. The Bernards Township obligation
to provide 1400 units by the year 1990, included in the 1978
report, iéressentially consistent with the six year projected
obligation of slightly over 500 in the William Allen Fair Share
formula presented by Bernards Township in Lorenc.

An argument that the legal standards changed and require
different testimony is similarly not supported by the record.

Counsel for both parties in Lorenc outlined in detail the implications
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of the Oakwood at Madison decision for the Lorenc case. Neither

counsel nor the court saw any need to take additional testimony.
(See Statement of Facts, Defendant's Brief in Support of the
Motion for Partial Summary Judgment, at 34-36, and Exhibits Q,R,S,
T and U). The decisions evaluated the Bernards Ordinance in the

light of Oakwood at Madison as well as Mt. Laurel obligations.

(See id. at 37-45, Exhibits V to EE).
Plaintiff does not specify any provisions of the
Bernards Ordinance which their complaint puts at issue other
than those before the court in Lorenc. Testimony was offered
on all the Ordinance provisions before the Lorenc court. Plaintiff
can, therefore, not successfully sustain the argument that a

changed factual and legal context requires a new trial.



POINT 1

THE SUPREME COURT OF NEW JERSEY
HAS APPLIED RES JUDICATA TO BAR
A TAXPAYER FROM RELITIGATING ISSUES.

Plaintiff's efforts to argue that application of res
jﬁdicata in taxpayer actions is not a viable mbdel to apply in
this case because it is "rarely used"” is plainly frivolous.

The New Jersey Supreme Court endorsed the doctrine in a decision

on February 1, 1979, Roberts v. Goldner, et al., A-60 September

Term 1978 (February 1, 1979).
In Roberts, the plaintiff taxpayer challenged the
legality of an appointment previously challenged and held valid

in Adams v. Goldner, et al., A-61 September Term 1978 (February 1,

1979). The Supreme Court noted that the Adams suit pleaded the
same facts; raised the same issues, named the same defendants,
and sought the same relief. The court, therefore, held that
the complaint was properly dismissed by the trial court as res
judicata.

| Iﬁ'so doing, the Supreme Court'adopted.the holding '

of In re Petition of Gardiner, 67 N.,J. Super. 435, 447-48

(App.Div. 1961), cited by defendant in its Brief in Support of
the Motion for Summary Judgment at 56-8 as authority for that

doctrine. The application of res judicata to bar relitigation

of taxpayer suits is clearly the law of the State of New Jersey.
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POINT II

THE CONCEPT OF PRIVITY CURRENTLY
ADOPTED BY THE NEW JERSEY SUPREME
-COURT INCLUDES REPRESENTATIVE ACTIONS.

Plaintiff argues that collateral estoppel and

res judicata can only apply to a former party or its privy,

that the old definition of privity as a "mutual or successive
relationship to the same rights of property" cannot apply here,
and that the defendant'was trying to mislead this court in elimin-
ating the "privity" requirement from its arguments. In fact,
defendant did not ground its arguments in any privity doctrine
because the meaning of the doctrine is so unclear that its use

tends only to confuse the issue. Jefferson School of Social Science

v. Subversive Activities Control Board, 331 F.24 76 (D.C. 1963);

"Non Parties and Preclusion by Judgment: the Privity Rule Recon-
sidered", 56 Cal, L.Rev. 1098 (1968). Since plaintiff chooses

to rely so heavily on this doctrine, defendant insists that the
currently accepted definition of the doctrine includes a
relétionship by represeﬁtation, and can, therefore, apply to this .
action. |

The New Jersey Court in Roberts v. Goldner, supra,

the taxpayer suit just described, stated that the doctrine

preventing relitigation applies to "parties, or their privies".

Since Goldner was clearly not a party to the first action, he
could only fit this doctrine if the privity relationship includes

that of representation by a party to the prior action,

10



This definition incorporating relationships other than
those based on property has been adopted by the Third Circuit.

In Bruszewski v. United States, 181 F.2d 419, 423 (3rd Cir. cert.

denied, 340 U.S. 865 (1950), Judge Goodrich defined privity as:

merely a word used to say that the relationship
between the one who is a party on the record
and another is close enough to include that
other within the res adjudicata.

In a recent decision in the Fifth Circuit, Judge Wisdom
found federal authority basically agreed on this broader definition
of privity. The court cited as authority Professor Vestel's
explanation that:

the term privity in itself does not state a
reason for either including or excluding a
person from the binding effect of a prior

- judgment, but rather it represents a legal
conclusion that the relationship between the
one who is a party on the record and the non-
party is sufficiently close to afford appli-
cation of the principle of preclusion.

Southwest Airlines Co. v. Texas International Airlines, 546 F.2d

84,95 (1977).
The doctrine of privity can, therefore,'apply to this
suit if the "representative relationship" between Lorenc and Allan-

Deane satisfies the tests of sufficient closeness.

11



at

POINT III

THE TEST OF ADEQUATE REPRESENTATION,
GROUNDED IN DUE PROCESS, IS MET IN
THIS CASE.

Allan-Deane contends that the relitigation of
Mt. Laurel issues can only be prevented when the prior action
is specifically designated as a class action. This is not the

case. Prior decisions, which limit res judicata effects to non-

parties in in personam actions, can be distinguished from this
case, and other precedents can be applied. The appropriate test

to apply here is whether application of res judicata and collateral

estoppel satisfies fundamental standards of due process.
Taxpayer actions challenging the validity of an ordinance
are not considered in personam actions, but rather are actions

in rem. Home Const. Co. v. Duncan, 68 S.W. 15(Ky. App.Div.1902);

74 Am.Jur.2d Taxpayers Actions §2 at 185. The attack on the
entire land use ordinance scheme in a Mt. Laurel case should
similarly be considered an in rem rather than an in personam action,
and only the limitations on application of the doctrines in a
taxpaYer suit should be imposed.

The cases cited by plaintiff as authority for denying

a res judicata effect to the determination of Mt. Laurel issues,

none of which are New Jersey law, can be distinguished from this

case. Q'Hara v. Pittston Co., 186 Va., 325, 42 S.E. 24 269 (Sup.Ct.

1947), involved litigation of a private right to an appraisal
of stock value, not a general public interest guestion. The
non-party plaintiff in the second action had been specifically

excluded from the decision in the first action. The holding that

12



the non-party was entitled to bring a separate action,was largely

grounded in the court's interpretation of the statute defining
appropriate procedures in stockholder appraisals. The court
found that the statute specifically granted each sharehdlder the
right to a separate trial.

Even E.B. Elliott Adv.Co. v. Metropolitan Dade County,

425 F.2d 1141 (5th Cir.1970), cert.den. 400 U.S. 805 (1970), the
case cited by plaintiff as most closely on point, can be distinguished
from this case. The ordinance challenge involved in the Elliott
case was not a broad based challenge to the entire zoning scheme
of the Township which affected property rights of all residents
of the community. Elliott involved merely a challenge to an
ordinance controlling advertising along highways, and arguably
only affected the property right of thé advertising agencies and
property owners whose lands were abutting the highway. No prior
challenge had been made to the standing 6f the first party to
litigate the issue. The second plaintiffsvwere in no way infolvéd
in the prior action. Id. at 1148, |

There have been decisions in which res judicata effects

have been applied to non-parties where individuals not specifically
designated as class representatives have raised public interest

issues. Defendants already cited one such decision, Stevens v.

Shull. (See Defendant's Brief in Support of the Motion for Partial

Summary Judgment at 61). McConkie v. Remley, 93 N.W. 505 (Iowa

Sup.Ct. 1903) is a similar holding. A citizen in a non-designated

taxpayer action brought a suit which required a determination of

13



the validity of an ordinance restricting the sale of ligquor in

a municipality. The ordinance was found to bar such sales. When

a subsequent plaintiff attempted to relitigate the issue of the
ordinance's validity, though the prior citizen was not a designated
representative and, in fact, had an interest totally separate

from that of the second plaintiff, the prior determination was

held res judicata as to the second plaintiff.

There are multiple examples of suits in which a government
body litigates a public interest issue, and the holding is found
to bar a private plaintiff from relitigating the same question.

See, e.g., United States, 224 U,S. 413,445—46(1912). (United States

represents interests of American Indians); Aerojet-General Corp. V.

Askew, 511 F.2d 710 (5th Cir. 1975) (state represents interests of

a home-rule county); Berman v. Denver Tramway Corp., 197 F.2d4

946 (10th Cir. 1952) (local government represents public interests);:

Rynsburger v. Dairvmen's Fertilizer Cooperative, Inc., 266 Cal.App.2d

269; 72 Cal.Rptr. 102 (App.Div. 1968) (litigation by public authority
precluded landowner action based essentially on public nuiéance .
theory).

Though admitting plaintiff's assertion that the Brunetti
decision previously cited by defendant is dicta, defendanfs contest
plaintiff's claim that the decision does not show a willingness of

the New Jersey Supreme Court to apply res judicata and collateral

estoppel to relitigation by successive landowners of public interest

iésues, though the first action is not an official taxpayer action.

14



It is true that the Supreme Court made multiple findings on
constitutional issues, but the issues decided were apparently

not those previously litigated. Costa v. Borough of New Milford,

L-13458 (Bergen Cty., July 30, 1974), the prior case, solely
involved a challenge to the 1973 rent leveling ordinance. One
count of the Brunetti case, Court 2, concerned the 1973 ordinance,
and involved a challenge to the preamble. All the other counts

concerned the newly enacted 1974 ordinance. (See Brunetti v. Borough

cf New Milford, L 1823-74 at 1-4 (Bergen Cty. November 11, 1974),

attached as Exhibit C). The Supreme Court decision determined

the challenge to the one provision of the 1973 ordinance not pre-
viously attacked. The other issues were challenges to new provisions,
including the variation in the percentage of Consumer Price Index
increases which cbuld be used to determine rent increases, and

the procedural requirements for notice to the lessee of proposed rent
increases. Even if plaintiff could show that issues of constitution-
ality'decidgd were similar to those decided in the Costa action,
determination of those issues could be explained as a result of

thé incorporation of these provisions in a new ordinance, which

the court felt obliged to consider. Since such a change in factual
circumstances does not exist relative to the issues for which
defendant is trying to bar naﬁxigmﬁsm here, the court's determination

of such issues could not argue against application of res judicata

in this case.
Prior holdings on the propriety of applying the

holding of a private representative action to bar relitigation

15



of issues by another private party c¢an best be distinguished by
recognizing the séecial characteristics of a Mt. Laurel action.

Mt. Laurel cases involve challenges to the total land use
ordinances of a community. Private litigants are permitted to

act as private attorneys general, attacking provisions which in

no way affect their individual interests. The number of litigants
involved is, therefore, potentially endless. The need to consider
a broad range of planning questions, including environmental issues
and basic economic and sociological factors, makes these cases
exceedingly complex.

Here, there is an additional reason which separates this
action from other private suits. The standing of the allegedly
representative party was specifically challenged by the defendant
and upheld by the court. 1In so doing, it can be argued that the
court made a determination of representation by implication. The
Lorenc plaintiffs were allowed to raise Mt. Laurel issues on
. behalf of all those similarly situated, who favored the positions
taken by tﬁe Lorenc-plaiﬁtiffs; For all these reasoﬁs speéific to
Mt. Laurel cases and particular to this case, due process consider- .
ations should resolve the question of adequate representation
not the mere fact of whether the prior case was a class action.

The appropriate test to apply to determine adequacy of

representation was defined by the Supreme Court in Hansberry v.

Lee, 311 U.S. 32 (1940). Hansberry involved the issue of the
application of a judgment rendered in a class action to meﬁbers of

the class who were not formal parties to the suit. Since the non-
party was not a member of the class, it is appropriate to apply the

16



test to a non-party whether or not the first action was a class action.
The standard provides in general that, as applied to state court
actions,

there has been a failure of due process only
in those cases where it cannot be said that
the procedure adopted, fairly insures the
protection of the absent parties who are bound
by it.

Hansberry v. Lee, 311 U.S. at 42. More specifically, the

test examines the adequacy of representation, or whether non-
parties actually participate in the conduct of the litigation in
which members of the class are present as parties, whether
interests of present and absent parties are joint, or whether

"for any other reason the relationship betwéen the parties present
and those absent is such as legally to entitle the former to stand
in judgment for the latter." Id. at 43. The court concluded that
it would not say that:

when the only circumstances defining the class
is that the determination of the rights of its
members turns upon a single issue of fact or
law, a state could not constitutionally adopt

a procedure whereby some of the members of the
class could stand in judgment for all Erovided
that the procedures were so devised and applied
as to insure that those present are of the same
class as those absent and that the litigation
is so conducted as to insure the full and fair
consideration of the common issue.

Id. at 43. The Court, therefore, sanctioned application of res
judicata against a non-party so long as the test of adequate
representation was met.

The Hansberry v. Lee test requires three basic

considerations: notice to the bound party, an opportunity to be heard,

and representation by a similarly situated party who fully litigates

the issues before the court. As previously noted, Allan-Deane

17



clearly had notice of the Lorenc litigation. They alsoc had an

opportunity to be heard, since they could have moved to join or

to consolidate their case. They chose instead to take a peripheral

position, but were clearly involved in the litigation. The test

of full litigation and lack of fraud or collusion has also been met.
Even the key part of the test , vwhether the interests

of the representative and the non-party aré joint,is satisfied.

The question of joint interests is defined in evaluating taxpayer

representation as whether the prior plaintiff's interest is

"peculiar". Roberts v. Goldner, supra. This refers to situations

where the plaintiffs assert a "purely personal right or redress

of a purely personal grievance in which other taxpayers have no

interest." Columbus ex.rel. Willits v. Cremean, 27 @ﬁb App.24 137,

273 NE 2d 324,331 (App.Div.1971 ), Accord, Edelstein v. Asbury Park,

51 N.J. Super. 368,387 (App.Div. 1958).

Allan-Deane contends that it has different interests

in the outcome of this litigation, but these differences do not
fit the definition of "peculiar" above and do not relate to the

non;compliance phase of the proceeding, Plaintiff cannot deny

that the Mt. Laurel grounds for attack on the Bernards Township
Ordinance are identical., Plaintiff can also not deny that the

Lorenc and Allan-Deane plaintiffs share a desire for identical

changes to increase densities, numbers, and eliminate specific
allegedly cost-generating provisions, On the issue of non-
compliance, therefore, their interests and outcome desired are

identical.

18



The only difference between these plaintiffs is that
Allan-Deane argues for yet another location for higher density
housing and wants a building permit for its land. The issuance
of a building permit is granted as a reward to a successful 1liti-
gant for having brought the suit and haVing won, in certain ver?

limited circumstances. See, e.g., Oakwood at Madison, 72 N.J. at

548-552, and Footnote 50 at 551. The granting of a building per-
mit is not inherent in Allan-Deane's status as a landowner; it
attaches, if at all, only upon the completion of successful litiga-
tion and then only in certain limited circumstances. The Lorenc
plaintiffs have already brought the 1itigétion and were, to some
extent, successful; Allan-Deane is naturally trying to minimize
the Lorenc efforts in order to be able to claim that it is a de-
serving litigant and should have a building permit of its own.

One private attorney general is enough; there is no need

for two. The doctrines . of res judicata and collateral estoppel

are, therefore, even more appropriate when the role of the suc-

cessful litigant as a private attorney general is considered.

19



POINT IV

THE SUBSTANTIAL PERSONAL STAKE OF
ALLAN-DEANE IN THE OUTCOME OF THE
LITIGATION OF MT. LAUREL ISSUES

DOES NOT PREVENT APPLICATION OF

RES JUDICATA AND COLLATERAL ESTOPPEL.

The plaintiff suggests in its brief that the substantial

pecuniary interests of the Lorenc and Allan-Deane plaintiffs in the

outcome of the litigation and desire to advance their personal

interests makes res judicata and collateral estoppel inapplicable

in this case. In fact, any plaintiff attempting to bring a taxpayer
action to raise Mt. Laurel issues must show a substantial personal
stake in the outcome of the action to have standing to bring the
suit. When plaintiffs such as Lorenc and Allan-Deane are allowed

to bring actions raising the same public interest issues with

a similar substantial personal stake in the outcome, lacking only
the "taxpayer action classification," there is every-reason to

apply the doctrines to bind them as well.

Standing to bring a taxpayer's actioﬁ challenginé
constitutionality of an ordinance requires}proof of‘personal injury.
To entitle a taxpayer to maintain an action to declare a statute
unconstitutional:

he is obliged to demonstrate not only that the

statute he attacks is void but that he suffers or

is in imminent danger of sustaining some direct

injury as the result of its enforcement, and not

merely that he suffers in some remote or indef-
inite way in common with the generality of people.

Sheldon v. Griffin, 174 F.2d 382,384 (9th Cir, 1949). It is

immaterial whether the interest of the takpayer is great or small.
See 74 Am.Jur. Taxpayers' Actions §3 at 191. Corporations like
Allan-Deane, however, must show a special property interest to

20



be able to bring a taxpayer action. J.D.L. Corp. v. Bruckman,

171 Misc. 3,11 N.Y.S. 2d 741,746 (Sup.Ct. 1939 ); see 74 Am.Jur, v
Taxpayers' Actions at 187. |

New Jersey courts, applying liberal standing rules,
allow plaintiffs with substantial personal interests to raise
public interest issues without categorizing the action as a
taxpayer suit. Plaintiffs cited a case in which that occurred.

In Walker v. Stanhope, 23 N.J. 657 (1957), the court granted a

non-resident house trailer retailer, with a substantial financial
interest in the outcome, the right to raise issues of con~-
stitutionality of an ordinance regulating trailers. The court
found:

There has been a real and substantial
interference with his business and the
serious legal questions it has raised
should, in the interest of the public

as well as the plaintiff, be passed upon
without undue delay. (Emphasis added)

Id. at 666,
- The argument that a substantial pecuniary interest
in the outcome of the litigation should prevent application of

res judicata to bar a non-party from relitigating identical

issues has recently been rejected by the 5th Circuit. 1In

Southwest Airlines Company v. Texas International Airlines, supra,

CAB certified air carriers, not parties to a prior action, argued
that "their pecuniary interest in the success of the new airport,
surpasses the interests possessed by members of the general

public or taxpayers." 546 F.2d4 at 98, 1In rejecting the special

21



pecuniary interest as grounds for not applying res judicata, the

court said:
Besides the CAB carriers, all of the
individuals and companies that provide
goods and services at the new airport
have a pecuniary interest, distinct from
that of the general public, not only in
the ultimate survival of the facility, but
also in the volume of air traffic attracted
to the airport. More planes means more
passengers, more sales, more jobs, more
profits for all of the businesses involved.
Furthermore, a pecuniary interest could be
claimed by investors, developers, hotels,
restaurants, and other retail interests
attracted to the vicinity by the new facility.
Even the businesses at or near Love Field could
claim a similar, although converse, interest.
To allow relitigation by all of these parties
would surely defeat the res judlcata policies
identified above.

Id. at 10l. After pointing out that not applying res judicata

would allow all the evils which the doctrine is designed to prevent
to occur: uncertainty, disrespect for the court system, waste of
judicial resources and time, harassment, expense to iitigants and
the possibility of numerous conflicting judgments, the court
found:

we see no reasoned basis on which to distinguish

the CAB airlines. from numerous parties with '

pecuniary interests in the Southwest controversy.

We can best support the public interest by

applying the Restatement's approach to preclude

relitigation by all persons, including the carriers,

who claim nothing more than a pecuniary interest

in the dispute.
Id. at 101.

The same situation feared by the 5th Circuit exists

with regard to Mt. Laurel litigation in this state. The claim of
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"special pecuniary interest” must not be permitted to prevent

application of res judicata in this case.
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POINT V

THE DECLARATORY JUDGMENT ACT

- DOES NOT PREVENT APPLICATION
OF RES JUDICATA AND COLLATERAL
ESTOPPEL,

Allan-Deane argues that the provisions of the

Declaratory Judgment Act prevent application of res judicata

and collateral estoppal to bar their identical Mt. Laurel claims.
This argument ignores the remedies sought in the Lorenc and

Allan-Deane actions, the fact that Allan-Deane was a party

to the Lorenc suit by representation, and the court interpretation
given to the statute provision regarding prejudicing rights of
non-parties.

The Lorenc and Allan-Deane complaints do not only ask

for a declaration of invalidity of the zoning ordinances. They
also seek the specific remedy of zoning revision to provide for
additional units, at greater densities, and without allegedly
cost~-generating provisions. (See Appendix to Defendant's Brief
in'Support‘of Partial.Summary Judgment, Exhibits A and 0).

The zoning cases cited by plaintiff, Washington.Twp. v. Gould,

37 N.J. 527 (1963) and Odabash v. Mayor and Counsel, Borough of

Dumont, 65 N.J. 115 (1974), do not support plaintiff's arguments that
the Declaratory Judgment Act applies here, Both cases dealt only
with requests for declaratory relief, neither court stated that the

statute applied where other remedies were requested, and the decisions

did not deal at all with the appropriaténess of applying res judicata

and collateral estoppel in a subsequent action.
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The New Jersey Supreme Court has now made it absolutely

clear that res judicata applies to bar a second taxpayer from

relitigating issues decided in a prior taxpayer suit. Roberts v.

Goldner, supra. Plaintiff contends that in all significant

respects, where a plaintiff developer is granted standing to raise
Mt. Laurel issues, the action is a taxpayer action. The Declaratory
Judgment Act does not apply, therefore, when a taxpayer was
represented in a prior action.

Furthermore, cases interpreting N.J.S.A. 2A:16-57, and a
similar provision in the Uniform Declaratory Judgments statute,
which prevents harm to rights of a non-party,only find rigﬁts of
non-parties prejudiced when their position was adverse to the
original parties and their interests were not represented at all

in the prior proceeding. See, e.g.,rQuackenbash V. City of Chevenne,

52 Wyo.1l46,70P.2d4.577, 582-3, (1937) (citizens opposed to real
estate sale by cify sued to void sale; purchasers of improved

property, favoring sale, not before the court); City and County of

Denver v. Denver Land Co., 85 Colo. 198, 274 P,.743, 744 (Sup.Ct.

1929 } (city and citizens opposed to creation of storm sewer
district and property assessment sued to end district; citizens
in favor of district not parties and not bound). The statute does
not prejudice Allan-Deane's rights since they seek the same basic
ordinance changes as the Lorenc plaintiffs.

The Declaratdry Judgment Act does not, therefore,

prevent application of res judicata and collateral estoppel in

this case.
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POINT VI

THE BERNARDS TOWNSHIP MOTION FOR
PARTIAL SUMMARY JUDGMENT IS TIMELY.

Plaintiff argues that Bernards Township should have

raised the issues of res judicata and collateral estoppel as

affirmative defenses following the Lorenc judgment in January,
1978. Defendant contends that the right to argue these issues
did not mature until the Motion for Leave to Appeal the Lorenc
decision was denied by the Supreme Court on February 27, 1979,
just ten days before this motion was £filed with this court.
Plaintiff does not dispute defendant's contention that

the doctrines of collateral estoppel and res judicata only

apply to a final determination. (See Defendant's Brief in Support
of Motion for Partial Summary Judgﬁent, at 50). Although the
appeal from the trial court_decision only raised "particulars

of relief", as admitted by plaintiff, these particulars, which
concerned density and numbers of permitted single and multi-

family units, involved. Mt. Laurel and OQakwood at Madison issues.

The trial court sﬁated that Bernards Township's variety and
choice obligations were at issue in the PRN zoning. (See
Defendant's Brief in Support of Motion for Partial Summary Judgment,
at 41).

The Township was not guilty of delay, therefore,
in awaiting the completion of the appellate process before
bringing thses issues before the court, Ih fact, by advising
plaintiff of the intent to bring this motion at the Pretrial

Conference, January 5, 1979, defendant gave notice less than a
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month after the Appellate Court decision, December 11, 1978,
and over a month prior to the completion of the appellate
proceedings. Rather than being guilty of delay, defendant
forewarned plaintiff of the grounds for this motion over two

months before the papers were filed.
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POINT VII

ALLAN-DEANE HAD AN OBLIGATION
"TO JOIN THE LORENC ACTION

Furthermore, defendant was not obligated to join
Allan-Deane in the Lorenc action. The Lorenc complaint was

filed October 22, 1974. The Allan-Deane complaint was not filed

until March, 1976. The Lorenc trial was originally scheduled
to begin June, 1975, and all parties knew in March, 1976, that
the trial would be rescheduled as soon as the Township's Ordinance
revisions were completed. (See Defendant's Brief in Support of
the Motion for Partial Summary Judgment at 18). 2An effort to
join Allan-Deane and delay the start of the Lorenc trial would
have been considered excessively prejudicial to the rights of
the Lorenc plaintiffs and undoubtedly would have been denied by
the court.

Though not formally joined, Allan-Deane participated
in the Lorenc trial., Aware that a favorable determination on

the Mt. Laurel issues could aid their position, they assisted

the Lorenc plaintiffs in their attack on the Ordinance. Allan-
Deane was willing to benefit from a decision which helped their .
cause but now cries foul at the possibility of being bound by
a decision which is not favorable.

In justice to the interests of other citizens and
taxpayers, this kind of game should not be permitted. Plaintiffs,
such as Allan-Deane, should have an obligation to join in a

determination of Mt. Laurel compliance if they feel it necessary
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to protect their interests. Allan-Deane could have moved to

join the Lorenc action under R.4:28-1(a), R.4:29-1(a), or

R.4:30, moved to consolidate the actions under R.4:38-1(a),

asked leave of the court to file an amicus brief, or provided
other types of assistance to assure that their views were before
the court. A taxpayer should not be permitted to assert the
benefits but not assume the burdens of a fully litigated Mt.Laurel

action by a representative party.
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~

CONCLUSION

Since the arguments in plaintiff's reply brief
have been successfully refuted by the defendant, the Motion

of defendant for Partial Summary Judgment should be granted.

Respectfully submitted,

McCARTER & ENGLISH
Attorneys for Defendant,

The Township of Berna?i;;cet al.
By 522226:( zzm L
Alfred L/ Ferglson'/
/ / A Membey of the Firm
3/ 30/ /]

Dated:
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APPENDIX

EXHIBIT A - Substitution of Attorney
EXHIBIT B - Excerpts from Lorenc Transcript, 11/30/76, T169-71

EXHIBIT C - Brunetti v. Borough of New Milford, L 1823-74 at 1-4
(Bergen County, November 11, 1974)
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Attorney(s):Law Offices of Lanigan, O'Connell

Office Address & Tel. No.: 150 North Finley Avenue,

(201) 766-5270
Attorney(s) for Plaintiff
The Allan-Deane Corporation

THE ALLAN-DEANE CORPQRATION,

et als,

Plaintifi (s)
s,

TOWNSHIP OF BEDMINSTER, et als,

Defendant(s)

The undersigned hereby consents to the substitution of
201 Nassau Street, Princeton, M.J.

1 ey LA mte s P oma e s el N A m s b dsa 4 maiegn e et

and Hirsh, P.A.

Basking Ridge, N.J. 07920

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
SOMERSET COUNTY
Docket No, L-368%6-70 P.W.
L-28061-71 P.W.
CIVIL ACTION

SUBSTITUTION OF ATTORNEY

Mason, Griffin & Pierson,

as Attorney(s) fof the plaintiff The Allan-Deane Corporation

Dated: August 30, 1977

By

in the above entitled cause.

LAW OFFICES OF LANIGAN,
o) CONNELL AND HIRSH P.A.

4'/’ u/ .
(Gl Thetd

Wllllam W. Lanigan / -
Attorney(s) for Plalntlff The Allan- Deane

Corporatlon
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M“allach-cross 1Ly,
except for that portlon of the perir-eter which ray be
made up of conmon open space £h&ll be one-family houses
on lots of a size not less than 59 by 100 feet or twin
hotees on two such lots.”

Q - - You aidn’t gay anything about twin
houses on any such lots, did you? Did you or did you

not say anything about twin houses in your previosus

ansver?
A By inference,
Q By inference?
A Every point I made was precisely epplicable £o

twin houses as well.

Q Are you aware that twin houses have
been described in this proceeding as a form of multi-
family‘housing? |
A ; am not awére of how other people may have
described them. 1It's a mis description.

Q _ Now, you‘referred to the parking re-
quirements of Paragrash 7k éf Ordinance 285, and is
it your view that an unpaved parking space totally
outside adds to the construction cost?

A An uhpaved parking space in and of itself
would add relatively little to the construction cost.

Q Thank you. For the purposes of

analyzing Ordinance 335 of Bernards Townshlp, were
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i‘allach-cross 170.
you origtnally retained by the Alan-Dean Corporation?
A I was originally retained by the Alan-Dean
Corporation for purposes qulte other than that.

Q- ..  Well, as part of your work for the
Alen-Dean Corporatioa, did you submit to that company
or its attorney an analysis of Ordinance 285 dated

June 4, 19767

A Yes,

Q... ". And that attorney was Henry A, Hill,
Jr., Esq.? -
A | Yes.

Q And is it not a fact that Mf. Hill has

been present in court today during your testimony?
A Thet 1s my understanding.
Q And have you observed him handing notes

to Mr. Lanigan during the course of your testimony?

A I suspected something of that effect was afoot.

MR. LANIGAN: Since it is an issue, let
ze reed them. "Bill, Alan Aas in front of him
the county existing sewerage map, Jjust gave it
to him. Requiremgnt that no unit shall be
constructed over another unit. Alan says pre-
cludes apartments and is the single most ex-

clusionary element. Forgot to testify about

that."
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“allach-redirect PRI
Those are the twWwo notes that Counsel
refers to.
MR, ENGLISH: I have no further

questions.

REDIRECT EXAMINATION BY MR, LANIGAN:
Q Is that last statement true, Mr. Mallach?
| MR. ENGLISH: RNow, waiﬁ a minute, I
don't think that's proper redirect examina-
tion. I didn't ask about that or on cross,
| THE COURT: I think.you are right.
MR, LANIGAN: I will withdraw the
question, your Honor,
Thank you, Mr. Mallach.
(Witness excused.)

MR, LANIGAN: Mr. Sage.
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| JOEN J. BRUNETII,

BEELORE:

A

SUPERICR CCURT OF REW JERISY
LaW DIVISIOR - BERGEN COUNTY
DOCRET N0, 1~1022~74

as

t/a BROGORCHBESTLR _ ,
SECTIORS Vv, VII, VIII and IX '
and JOLNH T0SI, t/& BROOK- .

CRESTER SECTIONS III, VI mnd X, 3 T "
Plaintiffs, ] L
| - JUDGE'S. .
vs. ' DECISION
BOROUSH OF NE¥Y MILFCRD, 8 '
2 nedy politic of the

state of ¥ew Jersey, 3

Defendant. .. :

WIS SER WS e e SNy M S Smww A Aoy Deey WS S Ww SR Eae

¥ovember 11, 1978 S

-

Bergen County Courxt Oouge -

* Esckensack, mew Jexmey - o .- |i-

| THE NONCRABLE TOOMAS 6. O'BRIEN, J.5.C.

APPEARANGCES
MESSRS. HELLER & LAIKS
BY: DINBERT R. EOR, ES3.
- Pox the Plaintiffs

M2ARIO R. LA BARBERA, ESQ.
For the pPafendant

KATELBEEY DABROWSKI, C.5.R.
Otficial Court Feportex
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IS CCURT: ALl right, gentleien, Thic is the
continued day us eatablished on o revurn day of zn
Ordcr Lo Show Cause in an action in::t:ii.uted by the

plaintiss agaihst the defendant Borough .attac.!:ing the

"yvaildity cof an ozdinanca enacted Ly the Boxrough on

august 2lat, 1974, being an mﬁndm‘nt te Chapter €% cf

the Code of the Borngh. be:.m- Urdinance Rumber—it

looks li:ce €8:14,

MR. LA BARDERA¢ That ig our Code numbex, fez.
'mz c:cua*; 68:14. c
ncw, on t.he retura day of that Orc.c.. to :hcm
Cause, tha Coust set today as o day for & ,»rct-ia.l ia
thias case and mqu&st&d that boih counael o prepare:c.

on teday's date to argue the legal ~ues icns p*ass:ntew

"at the c.énc lusion of which, 1£ thero ram.ginz.d nay 1ssuem,.»
-'w vould pretry t:ha cusa.

The esmplaint allegas that {n the fiest ccunt, the

gafendant municipality p‘aasad the crdlnance to wiich I
nade. :ccfcmnce nnd that. it ig arsitrery, uvnreascnsble,
and ine.ga-. and that it is unconat titutional.

"‘he sscond count m.e:a te L.:e prea:ﬁ:le e t.!m
o:dinance wh.tch the *74 ordlnance wzs intended o amend
ans it contends that the £inding cof fact Ly the zzuni.c:.-
pality is inaécu:am wd. in fact, that no fact %‘:ré -
indend found. Tharsfore, the zrended ordinance, which
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ways that the crdinancé i.s arzitrary is that the 69 or

& standard of increase in prices over a yearly period
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anendmenta., iz vazonstitotiensl.
The third count glleges the impairmont of its
lesnes by yoascon of the erdinance,

The Zeurth count ie sooething we &id not talk

.-

‘4-

soeut and thzt ig thirn 90-day guestion. Mr,., LaBarbexa,

vou woere going to—

-,

MR, LY BARBERA: I said to Mr. Ssdor, we originally

ado-v ed this tine l..m with consultation with the 1334-
lords, but we would change this 4f it erestes a tea
cal. ﬁrobl.em.. Tie will cc:;cc;’le that, - -

MR, EZGR: Ycu: nr.ﬁmx. I don't ¥now ha}'much can

b cmncedab en this particuler paint Leczuse ona of. tha
Yd-Qmy figure amx costained in the ordinance pets !crth

pricr & those in effect at the tinme the leasa was
eritered in\."», either 60 c:r 80 Jdavs bafora, and that i
a.rsothcr one ef our contentiems as to the arb traviness

¢ the standari.

i

TEE COURT: &;1 igh .
The £ifth count has to Go with the silence of the
crdinance respecting ca*:ital Inorovenentsg.

The zixth count alleges its wareasonshleness in
the ta carry—-tchrovgh, intc.ﬁding that since it ic based
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emsticn in pMiﬁné for rocovery of pogsession Of i:hé

'crr nov, the cos:r{. hnﬂ t!m righ- e disa:rec bat not. to

 nzme you want to call it, upon a conclnsicn that’ tm:'u

- adopted as & local option-type of en’act:'ann‘;.. but

on an incroase llpar roep and Lhat the landlcord rust
absorh tax increases attr;.ut.‘nls. to vacant unita,

"‘ﬁm seve*;th count f‘eal &, ayain, with tha incongrw-
ity of the 90-2ay provision 3 s it relates to the C.P.I.

The oighth count intonde that there is a prow. -

presises contrary to the State law which I think fs -
cleariy gealt séith .‘m‘ ?brt lee, gxqangmrt _caéa..

How, as wa boll this case qown, the easential
queatic':s pmscntea are whcthex or not. the landlo:d,
tho pla:.':z:.s.f!., is cnt. of tire in attackina the iounda-
tion t:pm: v.hich the rmn!.::inal nc* i.nn is brzed in ado;:t;
ing a ren* lmnng o:dinar:ca. - The Court is bound by
the decinion in _I_._n_m V. The _!}_c_:_x_p_gg_ll cf __g;;_t_ _Igg_g,

€2 M, -521:.' vhether the Court agrees with that decisipm

dimv; as they 8o often sav. nr,:r_ﬂ ook haa clea:ly
estabhshad the right of & amnz.c.nn,* Ly to &:’:cpt a rcnt

leveling crdinancs, rent cont trel orﬁimuc:e, w‘:atevcr R

in a ncc-:i fox :mch an crainancc'z within that mnicipau.ﬁv.

Tho aissant in that case points up. end in my judgtaent.

ig the Letter reagon, ogini‘ r, than the majordi ty. that _ #E

this ghould o & mitter of sStaite enactwent, pazhaps L
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‘adepticn.,  The very things that the diggont talks aboub

or-aut inte the anaxenca at 2 1ot o' local reglcents

gy ju€guent there ip a creat deal to ke gtid for the

nanethelaess, the malorley han sadld thas 16 cun e

s B 2 - PO ”~ . % -
cnagted locally and is a mailver of home rule, lucy

'Qnﬂ wvhich I critici= o? in Ceste vo. pow ilterd, the

r——————" o

gircus Cﬁnéucucd in thao hzzring safers éirant leveling
boord, were menifest, to me b 1east.. the rent leves-
ing, it zeeng to me, 15 it werc stanéar&izad; could
provide for hcaring\agcncies Glsagscciated frexm ¢
local zonef'peihaps haeld with g litele #it nores foxmale
ity £o the end that when & lendiord £airly presents

evidence before a board, the Loard mny waid fai:‘y

and ';3artia11y and not be locoking over their shoulders
who are voters of the cown. uuffxca it o scy, that in

disseatjin_Inﬁanégg;t'ahé the rcassﬁing of thal adiseont
nt"‘-d aaybé | the nea-t; canz thet oo ...e r ::1":!:’. Sunrene Ceuu.;
in vicw of the expericnes thet &t least this Court has
had, michﬁ cause gome rethinking. Dus, g I said at
the cutset. : am privi laged to dipacrtoe with the fupreme
Court but nct ta d.a*ncg iﬁ.cnﬁ the Suprems Court has
conc;uacé that the municipelity oy enzct &n ordinance
puch as the crdinance that was enacted in this munici-
pality,‘ﬁhat it may e 8 metter of lccgl option Cr
locﬁl'enactmeni and that all of the mechinery such a5
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- prorogative writs shall ba ‘commenesd later than 45 du)%

" also goneral limitation which would apply to this

time of the ensctment of that ordinance.

rent leveling boards may b within ths municipality
with all of the shortconings that this avaten fosters,
applying in‘;he face 0i human na;ure.‘ £ caufaa, ag
the Court polinted out, I think in the Trizl Division,
decigion bourds .ca‘.-' aijus:mnt ao that rev:,nx.:,érly and
gené:ally speaking acra good joiy and I think that is
trus, .
| The questicn thus pa':'esented.atj. ihis juncture in
thiz case is whct‘.imr or net this plaintiss is bar::#é

by 4:169-6 which provides that *No action in lieu of

atter the sccrual of the vight to the review, hearing
oz rallef cleimed, except as pmiéad oy Paxag#aph. (b)
cf this rule.™ and 4 undar Par'a:gra;ih {v) sag& te :n’a-'- :

view an orxdinenco--I am sorry. that is not L. (2} is

ordinanca. - The sthers were special acticons ‘5o, theree

fore, thoere is a 45-dpy limitation, 45 'daye' fran the

Kow, in this situatios, ‘thia.plaintiff, represonts

tﬁa landlord of the remaining sultiple dweilingp which, )

together with the other sections which were tha subject

matter of the Costn action, make up Brovkchesterx, I
beliave. By virtue cf the death of the origingl owner,
the properties were dividsd aneng his helrsz, one-half,
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T Lelicve i1 voz ene-hald, and it ia rot ezsoatial to

-y

this deociclan, o Qocte and the other to Brunoted,
There ooi e no dowet chaol, iu 2aci. the plaintirs

concedes that he had knoviedou of the passsoe of tha

origintl crdinonca and tha atcack upen that erdinance

By Qogta. The dssuc ps tc whelher or not the proamble

wWag sorurate or whether it was based upon & fect £ind-

dng by the manicipal body was not presentad in the

 Comoa case; thersiors, was not ceckded by this Court iy

upholding the Constituticnality of thu 1973 ordinance.

. Should thai guestion nsw be litigated in this case? <

should tha Court hear evidence mttacking thot conclue

sicn by the sonicipolitys ther ie, the conclusien that

“there ie 2 need? s i menticoned, tho language £ the

proouizie leaves something vo be desired in its enplicd

ness or is the plaintiff borred in this cose e virtue

el the statube of limitptions? I have conciuded the

pleintift is barred. The pleintiff arcuves, mmd it ig

true, the Court coes have the right to-enlarge thc‘ti.mT

v

-uneer §:69-& (¢) where it is ‘manifest thet thc_;nﬁeies

of jugtics Bo reguirec.” <The Court is gnd was soraly

tespied to enizrge the time 86 that o yecord would be

rade of the concilusion thei theres 15 & need within How

N

piliord end wheat, indeel, were the Zactes uson which

-k

the gevorning bLody vromised that. 2iQ they nremndsa it
- - Pl » .

-
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have been ancther procceding of whick this plaintife

15

enacted in 3.97«;.' QF cc\..rnc., the pla..nt.i."f is wi.thin

. the vaxicus grounds in the compleint mné they may, how

bsscause 890 ¢l thz worers arc ‘i.‘cna.nt:.i, or did thoy pro-
mise 18 wpon o finding in faci vhohk thore wes @ noed
end I8 there ¢ &h..r-ac_. of :;-mr *vcn‘c in that mnici-
ﬁanty becavnce the rents axo oo ‘lzm that pecple come
from other zreas to move there? YWe doa’t ):ncx;z wvhat the
snmwer o that weuld }:a,( put I bave cencluded that nonoe
t.hele»sm this is‘sce, { the zu intiff wiaheé 6 contest
it, ghould have becn contested when the: erdinsnce was

enzoted wnd not now, posticularly vhare we have been

A"l:hr:cugh. and the town has been put to the test of defend-

ing this ordinence in encther procesding whers it woul

had kpowledvre and 1t would have been o simple metter to

join in that suit znd,thereicre, I think that ig tha.

very purposa2 of the limi te iLn.s ef sctions. ::cc_erdingl;r.

on that iscue, I am geing to dismise the plaintiff's
cocmplaint on that grouad; that is, tho attock on the.
ordinancd on that ground. ) ' ' N

- Bow, actually, the attachk iz en the ordinance
timn Ln ie a‘“tac& ea Uat erdinance, but I have recltad

ever, b8 belled dewn. Most of tham are digposed of in

Lould say _@gg-.ggnogt casze and

the case thet this Coust decided in Cueta va, Hew guua;;g.
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. July 33, 1874 X don't know what the Appeuata “gtatus

| the tests of Inganamors. The court read ints it, 4

or&e: ta upholild g.ts Constitutionality, some p,:ovisio'nﬁj

9
T dont:r unows \-.-hct.ﬁer tha4t waz anptaled ox notl. It was
denied whon Br. LaBarbert—-

ME. L BORBERAG sugught Ol

':"::: cc:vr--.:c-: It muss heve soon the carly part of
- thig yeaz., I Adon t z:c.;'p:.-«:er, HOMG mon‘chs ago. o

MR, LA BARBERA: Just bafors the Court 'méasaad.

s OGURT:  Yen.

MR. L4 S/RBERA: - Auguer of 1874, -,

Tt THR COURTs BHers ig zay c‘wcisicm; x«:a;'xeiiﬁew

ofthatcaseis.- o . L

, -Ti;e: criinzmece cf which this cxdinance is pmended

| was upheld s comgtitutional. fhe Court applied ait of
i |

]
}

particularly with respect to ths richt of the landlozxd
' to mswe z fair progfit or fair :a{tm on investment mnd
also with rospect to cppital im‘.: provanent, one of the '

’
$

srguments that is mﬂe hare. I see no need to review

thaw igsuos that hwze been dacd a’.ﬂtl by th!.s Court, m

now have © new ov&inamm hmve:, zma‘..ted in septma‘be:
ot ’74 and that new ordimance nakes cextain mmu“_
pringinzlily wﬂércents abcut which compleint in made i$
rodueing the fommilia ch,. rentai increases from & pcrv

centace increasc in rent which is g;rcatcz: than the
40a
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. the cstiblishwent of the rent leveling bomrd or the

Loatg cnes where, becmuse of the mejaitude of this

10
Colel, e oneshin: D oor that, LU ¢ the CL¥.l.. %here
ans gony Gther crannes In the ordinances the DC-dny
provision, widel wasos porhans oong technical problens:
r&—ést““lishﬁcnt ef the raha leveling boand in provide
ing‘fcg the appdintmnnt cf threve pltermnutesn, very

salutes proviesion i view o) whet happened in the

- gpartment, I guces it ig difiicult to geb teanmnts who

aren't in zome way osascizted with them, I Gon't knme,

or with tenanit greups, thar this provides alternates

‘and thers has been no challenge to that particulaer

cluasc.

s It then incorporates, 17 the ieandlerd canncs
. 2

realisy a reasenable profit fren his investment in his

propesty, there is & provisicn for zppezl to ths rent

-~

levaling board.. The guestion is, as I see it. whather

utilizine the formula one-half the C.F.I. instead of

the entirxe C,.r.X. or somc cther formmilazation, son
othb; rérmuia;-is 8o arbitrary and unraascnablc'anﬁ
capricious, TR cglazlg arbitrazy ﬁnﬁ unreascnabic,
nen au.tc be‘unéonﬁtituzienal. The plaintifs would
1ike to hnvﬁ 2 hogring at which the municipality would
have o justixzy the Zpctunl pﬁemisg wpon vhidh ig con-
cluded that this wau o fair ncésuré of{ incyeasc that |

41la
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any loss reasonsble to roturm to that for ald 1z you

" rown thot the Courst will take ﬁpdicigx ustice, having
. gona through the Costa case, whoxe a lendicrd in the

‘wery town presented crtensive cvidence before the rent

tonanua should have or Jondlords should ha'ﬂ* genorally
greaiting, with rmroviasion for the safety valve before
the meat lewaling Ixoard, if, inéaed, it was nct falx.
The lendlowd roally arguew, I guesé. fm the proposi-
tion that if 100% of t:he. c.p, I is= raaaomle anﬁ that
iz 1}-*1.4.. tlm_,: adoptad las* year, -o" of that must he
unmacona,slc. That souads }.ogicau - Tha pr:::’:‘e:‘; is:
Does thot render the ordinancw uncc;natit.:#t:‘iaaél. even
irf 'ic ip somowhat arbitrary? X think, s Judga Larmer
geid in the case hcf'om h.:n, cf; course it is ari:-itza:m
Kny formula that vou plck out is arbitrary, but thm:
this is a :ecagnized sarvics providzd by the gcwrnm-mf
£o measure coneum*' price S.n&ercts. to maaum increaa&s.
in the cosnt. sa.mua;: I hom they will measure docroass
in the cost :. livingy md theywfore it 13 reaso:n“a’e o

turn to that for aid. h’eli; b 4 doa‘t-tkink it bewmee

use "f.}a, o it or 75% cf sE. Ehe qmstica the plaiy ,.lﬂi
aghks ig wh*f dia you pick ..-»0? Ima't tkat., o the faca

ef it, unreasonubled 5::::’ of course, lwra ve have &

leveling borxd concerning the incrosse in the cont of
iucl, the incropse in tha cost of maintensnce end
42a - - ‘
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was the mubject of review by the Mayer and Counclt: =a,
oertainly, this iz not z Bayoxr end Council ignoxant.

. of costa of operaticn of dwelling units of this tyoe.

nere than this, you come in befeors eu' boexd snd vou

-

rainting and a1l &of the factcrs that want into the
aperation of their upartoents, and they did thes by

vay cf seeking a rone increzez and the denial of that

I am told by the Borough attorsey that they made cther|

studies, ut what thev wore going to &0 today was
decido #s & matter of lmw, cven if the formula they
picked éut wus arbitrary, dces thet make it unyeason-

shle? vhen ther nmake mrovieicns for a safety valve as

they do hsre end they s&f«r this ig what we will use, yor

moy have an ipcrease of this amount based on this foxmy

Xa without doinc sovihine more than notifving the tonsn

and the gent leveling board znd getting theiy approvelj

but without the presentaticn of anv svidenco, we will

asauma that_ycu:'ccets ‘have gone up by at lsagk this

———

muach. How, 4L ‘in fact, vour coets have ging up by

present evidence of that fmct and we will gran® you &
further incroesc and that is what thié oxdingnee pro-

vides. It seenc i me that isz wholly yeasonsble ond

with the pddition of thzt provision for relief in the

~event that the formule may be ashitrary as to a porticge

Jexr landloreé, Lt secms to oo zny srbitrariness is

43a
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A calilier of a revicw thet the landlord got in his versy

presumption ig indulged in that 12 a rent leveliny

Lr

iz they are golng to be Zalr. IS they zvan't falx, i1

S it'p not g fair hearing, than you have & resely. The

[N

eiiminated, fhat may Lo reazsnable for conc landlexd
Ly way ¢ an incrcafe pay, because of tha uperatien of
another iandlorxd, be varcasonable and thot ic why you
have & poaéd, te doal with those ineguities. I realisd

znd I have & fozx of the caliber of reviow that a land

lord gots frem & rant levelipg board basad upon the

town, and I have exprusscd ny view that becauscs 62 tha

I would ko inélined to mgrec with the diessent in the

: case, but I am not freq to do that. The

Leard ig established, that they are going to periorm
their job properly and that they ere going to Se fair
znd that they are golng to aticzd the laondlord a faiz

cering amd lot him present his cevidencs. I£ the

toaonts con't bshave themselvesn, lock the door and keef

then cuit, 12 they can't maintain order. 7he assuspilon

landlord always hae ihc right, then, to come to court
with the reccrd of ﬁhét-waa preseatod olow mnd pay
that based an4thnt‘reccrd,a'decis&cn thaﬁ I &z not
entitled t&¢ & reas incréﬁzc,is prbitracy apé unrensen=

s=le zad capricicuz. It geems te we that with the

4

provisicn in this ordinance fexr the right tc a hearing

44a
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. Bureau oz Lahor St:atlutiea, e.i.ther tha ams t;ha --eis Lt

'reault of wﬁich e landlozd woula have some dizficulty

the 2ilovable permntaga Mmm. vhich nhall nct o

that evan Lf 507, that ie, using the S0 of the CQ.p.l.
rather than IOG',‘. ia ‘..rbi ra:y in the penoe that. yeu
have selocted one yardstick instead of another yard~
stick-= In. other words, yc:-u couid use a mificr.ent yord<
stick, that is 11; bm: don'!; think, in sad of itsolf, |
as a matior of law. that that. xendsrs thié aibiti:aiy .
wben you couple that with tha rmie.. valve of a hsaring
bcfere a vent lavoling boa:d. B |

~ She only re:nain.’mg fact:or, it mws tn m. that
ig in iszue in this case 1s tha So-day proviaion and
that ccms ghout, as you xend tlm ca.&inmce cmiully,
apparently m the pmpexatian of the crdinance a tlna-
tadle was worked ont which wulc! wsr’f fi.ao .L{ tba L -

Leboy whe make wp tha C.P,.2.2 1= they got it aut oa
time, but xmfcztunawly, it 4s not releassd an:ly encuuh

and tcr that reasen thaxe u a teczmi.cal problesz ‘ng a A

cemplying with this ordinemnce, The crdinancc pravidaa
*any landlord saekj.ng an imase. in mt‘. mu no..i{y
the tenpnt ¢f the c:alculatim invclved in ccnput.ing

N the imass. S.nc‘udim; the cansumr Pricm Indsx €0 dax‘s_..: i

p:icr to tha cemncmnt of tha umancy and tba consum:‘ i

Price Index %0 dayu Lefora thl e.mira..i.on ef. tha t:anancy. _

45a- .
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' 50 that, therciore. commplying vith this pzoviaian may

" Vtha town hae maid wetl, dontt wrry azmt FURE i’i
Ca ta::hnica}. p:o‘:lem. wo will wmct .tt. - t dan't kmw )

l 'hw m could just say nmchalantly wu. w wi.u
. can't comply with, docsn't that ma¥s the oxdinsnce at -

he' can't 'cempiy with 12 I will hear yoa on that.

This T concede €6 be an faswe. - , - B

complying, In- .‘.acm. I think, S.n ﬁact. w haw hou'd m
, catz;:laiats froc an v ©f the 1aadlo:ds with :enpact t:o .
. thig prcw.smn. In fact, I écn‘t YXnow of ene matm

t.hua fur where 'Lhcy have falled to cm:piy. It 8 just

'15
excesd 503 in increass }otf Conpumer Price Xndox aforee
aaid.‘ the allcwable rental increasa and tha allowabla
T surcharﬂc‘ £1 notices nust bo gerved on tha vont
levaling boz 2rd st least 45 days prior to the offective
date of any increass. ‘ | : — |

Now, X an mm that the C.P.I. fignm 90 days
Yefors the expiration of the 1caac ‘mea, may not be‘

ra;.cased 45 cays before the eficctiva data ot an increa

nct ba pansinic iz iv len't zeaes.ved on t.{m Hw, Y.

wrme 16, I vou hame an crdinm t_ha_t a I.mdmri 1

this juact.uré &t least invalid as to thig landlord 4f

-,
—

mz. LA Bzxa!sm: B {4 yanr Hancr phm, b 4 thinx
that thay have baen camplyin,. x Lxmw thcy hm been

that there has Leen a lot of talk. For haztancac

46a o '.'_ ﬁ, - PR
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cur attack on this perticular soctLon cf tha Ord.panss
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the 2.7.2. L2 30 daye behind, ond T undorstan:d that 4t
ie cottiing throudh mere repidly now, that 1€ the lznd-

loxc sﬁir.:‘;.its his lisc to the Fens Levellirny Board with
the increasce, the Xent leveling ﬁoar& giveg thair
eosroval fézthwith." ow, other than the couwplaints in
thig crdinance, a:id I mi.ﬁht.néay that thip very nrwi-
cion wes in zhc eoxs Iy crammco, thc: ordine.;me 1234 }“73
vhich thic Court decided centains this S‘May prcvision
ge this s.:s a.Am.*.e and it would wc-.z hhat first—-—- ‘
L COURT: I uon't thin’z. i'- haa tho eam 90 ﬁaya

r.»eiora and rt te.“. dia 1(:’ L S »»--.'-i

PR. LA BARBIRA: Yes, we 4id. ¥e have heex:ﬁ no |

..mp..mm:a irom an;' ot \.be. lam..*.orda t!~at t.heg ham
been unzble to meet this. ’ma‘firs-t time 'z-'beard 'i*.:"
wus when Mr. Esor r‘aiécd‘i‘- "I sald 4f ‘chi.. ig a ~ech-
nic al nr:sb.u.«. we cJ.or. t want to nsle things dia.ricult
end we will change it. Bowever, no lanalcm has oom-

plained ci’icial 1y to the :iavor and Council or te thn

-

MR, EZO'E.: Your EC"&G.,. on. this yarticu;a., -:oint,

is twoicld: F‘ir::t. there is tkm imasmni g- oi -:ev-—

fornance and I think thisg prescent caae givea indicntiam-

tc the Hayvor and Ceouncil t.!.a.. thaere ic at laan*' cnc
landloxrd in the rown who ia x.n‘xa'apv J.ivizzg wi\.h the

-
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of t.te:e 1t is ahws‘- an iaposszibility or very rcarly

~ beyond the és-day 1imitation, 'rha: doesn’t make u\a
| the Consumar Price Index or 508, if you v.ul. te be
‘rental incroese further by not allowisg hinm 2 full

year'a incroasa in costs as of the dats of tha expira-

| figure based on & year three monihs prior &nd pa the
. \ .

 Conswmer Price Index can bear cut, every month sces an

 wouldn't it coma cut the same?.

provisiona. The crdinence zets forth cdrtoln time
Iipitaticns By vhich a2 landlord must cemply before he

ebum get ¥ yent incroase and in view of tho shortness

tha!:.. It tha::a have boen ne cccalainba ‘thus far in
the workings et the crdmn:tca, it may be b-x.-cw.zsm the
town or the Rmt !.eve..ing Doard has dccic".ed to waive

-

any incmma t.ha* woy heve come in late, zet'a aay

ordinzncs any less vold or mecss;hiq ‘of perfuming ay
it's written, Secondly, by mm the stendard of

gauéed 80 dayn pricr o tha empi.xati&n ot tho tz:mmcy,

what we are in fact doing is limiﬁing a Ia:zdlo:d's
tien ox beginnirg of the new tenancy kut rather a

adﬂitiaml risc in the consumar pri.cn.

TEE cemrs Easn't that bo.ea true t'.hm mthz
before the t&nancy storted, too? In other wt_:raﬁa. it
baging a parxiod ti::ee nonths befors your tensncy ste.rr.

od and it ends throe ponths before ydur tenancy cads,

48a ' ' T
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w1 | MR. EZCR: Not roally.
2 ~ THE COURT: I mesn, the fact thazt there is oo
31 increasz every month?
4 . EZOR1 Mot zeally. One of the things vhich
5 probobly _e¢~trxe Borcugh to institut.e t‘ha msent. _
6| wnendments s th;t~uver the past year each z:cnth haz
7 L shown & larger lnereave in its Conmumer Price Tndes: araﬁ
. & I think that t.ha Court coum teke Jnd.cial notice that
| 2 ‘every rthilng 1s running sway and tha in 13!:1&1 that the
: 10 : c.ounbry ig in, t:hat hasg ba,pensd is that avary mnth
; 11/l © . sesns & greater increase in costs as of tho pasi. yorr
12 - wheresns, lat's m. fox instance, fxca Begtmber cf *13
13 | “ t ) Sapt.emz of *'74 you mi.ght ha’m a 10% incraase in
.14 cogts, From ..zwwber of '73 to Hoveshar of ’74. there |
15 might be an 11 or 12% because prices have bean rising
| 16 in a greater r«eareea:atze leap evary menkh, Altlmcgb' .
170 . there 3.5 a 'oné parcent figure, X don't have thﬂ hard |
;18 £igures béfam m at this point, if it"ﬁ:@; Jet's sey,
L 19 I s two dalléxr ;nc:maag par ‘mnth, thgn. an agnft@nt;fit
20 . may ssea small, but two dollars times 12 is 24 and
21 u :.-.agnlf.icd that times ove: a féw unite, you hive a sub-
22 " stantial asount of moasy which the lundloxd s teuing
231" nd which he would Bo entitled te. - . T
24 TS COURTs  Anything fui‘:.har that'. you wmnt o .s#jr
‘_ 25 en thig fmsve? | e L
‘ | 49a C
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- cular 1anguaga is di.,posea of by the ama xulc thoat wo

(- NV S

_that, but tha profit, the return on the investrent (s

" we have in the ordinance. ‘

12 3+ letter dstad June 7, *74, ac!ﬁrasﬁcd to a tenmnt advis—

herein and I also h«vc tbe:u for on z\pril t.ha 3rd-—

MR. LA BARRIIN: Well, Judge, I think that this

rarticuler point cn this cuestion of the S0 -days icicre

the Iegse'is ontered fnte, this cbjcctiod o that parti-

have adop!:ed a atan"’urd, an arbitraxy :mthod, call it_
sti11 in that relesse valve or that safa't;valvc that

T have soma ©f these samplings ox thene notices

that go. cmt'. te the tenants, just to xespand to Mr,

= -

Enoz's question about the tims Limitatim. Here is a

,ing that tha new l&ase w..ll mnca on Angust 'che lst L

It aays. "You hava until July Bth ot ‘74 to :ﬁcthy
whather you wnnt to rencw the lee.se. It gives *.-.he

inforuatlon on the C.0.I. 90 days befors tha loass

wag énteved inte and 99 days prmr to the lease e:;n.tra

tion asd I m that, rm: instance, tha notlces weat cut

on Moy 18t for &eas‘.s that were ccmcinq on July lsth. . |

appamntly t;hey are having no problem at nll. ﬁwcé ‘
are tha Bmkchestu- seccticns who are the pla.tn"iffs

| R COURT: 411 right. I have hea:d encurh.

I think that this isnue ig diapcaad of by the
application of the same two principless:ithe 'mn_dmst

. 50a . R __ R
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: .Aplaintifﬁ ccntandz tha‘a Lt; wiu huve, a:nd it may, I

not challenged by the plaigﬂft' anc npparénﬁly plaine

the date of the attack on the second ordinance and hhe

hisg investmant.

in the complaint. X have found that those that hav.-e

this ordinance, havg been dealt with today. 36{" Lo

2N
to this crlinance, €9-5. Tha Amcndmeat i S0% of the
Cenguner: Frice Index a2 coppoged '.:r* the conaumsr Price
Inder itself. The SC-day prévihion is‘the goaTe BS WA

in the '73 ordinonce which, as I indicated bofore, was

t12f lived with that provisied for at lssst o year

fron the date c¢f the enhactzunt of that czdis_:ance until

previcion is ident.icai. 28 far 28 tixe is cencam.:..

.:.eccndly if it should soxk the hudsmu that th

think t:hat thera is some snbutmce in that sxcusent,
aagain. th.. rent: I.evel..ng Board 5.9 ..m'ailable to hear an#
&etcm.ine the e::»;t-.en!: of the effect of tha*- ?ar«zship on]

the land L;rd‘s right to earn & romsonable rotura cn
Now, X have :eviewed all of t!m athar qucot.icna

‘t ha:z':z diapbzzed of by W. sach as the pre- )
capt.ton {zsue in the atghth count of Jour cmlaint.
er not deal* with in tho &nci.nion of thia cau.rt Ln

Cogia ys. HNew ni fogg in upholding the valldlty of

accordingly, I = going to grant the motion for -
gusnary jedgment to the punieipality and dizmmisg the

51a
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Index is not a fair increase mnd cocs not reflect tha

oxcesnos. In view of the fact that summery judoment

P
compleint,

Bow, this doesn't man that the plaintiff $s withe
out rmdj. The p‘aintj.ff has & right to avpl" to the
Pent Lavalj.ng Board and to set forth before thot Doard
mxch evic!ence as 1t sees £it to dex onatrat te thah as

applied t.o its oparation, 50% oi thc Consumer Price

increased costs and the factors of increaced costs that
this pinintif‘ nlleges that Lﬁ has. If that Board acts
:Lt should act, thore will be a fair gnd @ veosonoble
and jual dewmmatiea of tha.t issuo, L. the plaiz'xt.i."fL
i3 entitled to that inc:ca.ea., he will get that incxease.
xe theg donftt act the way they sh@uld act, ﬂxen we bfill
lcok foy the plaintiff back- in court again to review
what they have done, I think that I expressed my vicw

the last tims ns o wha't: tha Couri will aicmct ":éom

this Rent Lovelina Board on gny further actions pmsant;-’

cdhefaxathem. o - I
Do you want to isay ‘aaything? 4
' m szom Yés. youyr Honcr. I juzt have ons
quostion, it the pfior date that we were before the
Court ca thc retum aate to the cvde to Show Cause,

there was a Lempora.:y mntrzxin., igsued as to rental

haw' been entered, of course these restraints would
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I wvmuld just request that roazonairle tire ba

oeaas.

clven o u-.:-,"- n cage v <lient decidos that he would

like to appeal the docision.
THE coupr: Ll right,

fny obhjection &0 thace?

KR. I BANBERA: MNo,
THE COURT: ALl right. Yell, this 1s Hondsy.

buppose wo continue that for ona week., That will give

T . you time tc male your c‘tec.ision and £ile your notlce,
It will expire Bt the end of one »eek unlezs thae .

hZppellate Division grantz the ccntinuancy.

a1 r:.:d:. t, gentlemen, you mzy submit an cr&r;

*  S 2 ,t &

B Ioyg

I, RATILEDY DEDROWSKI, 2 cortified ahc’tthm

PP

chorter end totary Public of the State of New uerse}a )

e

©of vy stens a’:hic notee

: -

w"rm DABROHEKX , C.;B.R. -
Gfficial Court chcrw: )

P

53a




