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MEMORANDUM

TO. George Raynond: Raynond, Parish, Pine & Wi ner
Gerry Lenaz: Raynond, Parish, Pine & \Winer
Al fred Ferguson, Esqg.: MCarter & English
Edwar d Bow by, Esq.
Ri chard Coppol a

FROM Henry A. Hill, Jr., Esq.'
RE: Revi sed Land Devel opnent Regul ati ons - Menoranduns 1, 2, 3
and 4

DATE: March 26, 1980

At the norning neeting on March 17, 1980, | agreed to set

OLT -og6l - AV -8

~forth in witing ny comments wth regard to those sections . .of Richard
Coppol a' s proposed "Land Devel opnent Ordi nance"” which were distributed

at that nmeeting. The purpose of this menorandumis to set forth
those comments for your and Bedm nster Township's consideration.

Menmor andum 2- 80, dated March 11, 1980

1. Section 103

W note that Richard Coppola has copied sonme, but not
~all, of the purposes set forth by the legislature in N.J.S. A 40:
55D-2 authorizing the nmunicipality to adopt |and use regulations.
Is there any reason for his om ssion of the statutory purposes of
zoning set out in N.J.S. A 40:55D-2(g) to the effect that the muni -
cipality has an obligafion

"to provide sufficient space in appropriate
| ocations... in order to neet the needs of al
New Jersey citizens".

W suggest that if the Township intends to copy the purpose
section of the Municipal Land Use Law, it copy all of the |anguage so
that its notives are not m sunderstood.

2. Section 104

Wil e we have no objection to this |anguage, Bedm n-
ster officials should be advised that this |language will not control
where there are state and federal regul ations which preenpt nunicipa
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regul ations, such as in areas concerning effluent quality or sewage,
treat ment plant design.

3. Section 303-A

VW are concerned with this reference to a "CA" zone or
critical area zone because we believe that the Township's technique
of designating sensitive areas as separate zoning districts, where
only limted uses are permtted, is an awkward, inflexible and un-
reasonabl e way of handling the problens associated with devel opnment
on sensitive lands. W think that, particularly within the context
of planned unit devel opnent, performance standards can be adopted
which will adequately discourage the use of nore sensitive areas and
encourage flexibility. W strongly object to any new attenpt to place
a portion of the Allan-Deane property in a so-called "critical area
zone" and protect any such zone unless it permts independent econom -
cally feasible use of that property. Gven that standard, we believe
the nmunicipality can do nore to discourage devel opnment on the nore
sensitive areas with performance standards than through another at-
tenpt to create a "no-use" zone. The conmments of Judge Leahy, J.S.C

-at page 28 of his Qpinion of Decenber 13, 1979 are instructive on

this question:

“In short, careful scrutiny of the record shows
that while a legitimate goal of a nunicipality
may be to discourage devel opnent on slopes in
excess of 15% no support is found for the tech-
ni que of prohibiting all devel opnent on such

|l and. Testinony at trial established, and the
pl anni ng gui des nentioned above reflect, the
.fact that careful devel opnent is possible in-
vol ving slopes in excess of 15% So long as
sensitive conservation techniques are utilized,
the environnental inpact can be mnimzed. Bed-
m nster has chosen to totally bar devel opnent

W t hout showing that all devel opnent would be
harnful .

4, Section 3(B-C

This provision, insofar as it purports to delegate to
the Planning Board the power to determne the zoning district bound-
ary, is in derogation of N J.S. A 40:55D 70(b) which provides that
the Zoning Board of Adjusfnent shall have the power to decide re-
quests for interpretation of the zoning map. W believe that, nuni-
cipalities do not have the power to delegate that function to a Pl an-
ning Board under the Minicipal Land Use Law.
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Menor andum 3 - 80, dated March 12, 1930

1. Section 702 (f)

Insofar as it purports to require that the Zoning Board
of Adjustnent may only take a certain type of action by the affir-
mative vote of a majority of the full authorized nenbership of the
Zoning Board of Adjustnent this section, in our view, is unauthorized
by the Minicipal Land Use Law. Al though N J.S A 40:55D 76(a)
allows a Board of Adjustment to direct the& 1ssuance of a construction

permt within the bed of a mapped street, etc., it does not require
an affirmative vote of a nmpjority of the authorized nenbership
but only the majority of those present to take this action. Si nce
the state legislature has explicitly set out, in the Minicipal

Land Use Law, when a ngjority vote is required and defined "majority"
in other cases as a majority of the nenbers present (which nmenbership
can be no less than a quorum we do not believe the nunicipality has

the power to vary the affirmative vote requirenment that was set forth
“in the enabling statutes.

Menor andum 4- 80, dated March 13, 1980

1. Secti on 901

' We have substantial problens with the suggested open-
ended fee schedul e provisions. These provisions would, in effect,
give the nmunicipality a license to charge any anount its consultants
ask for to review the Allan-Deane application. The escrow nechani sm
proposed to cover the costs of all professional services including
"engi neering, |egal, planning and other expenses connected with the
review of the submtted materials" is clearly unauthorized by the
Muni ci pal Land Use Law and viol ates public policy.

The Superior Court, Appellate Division, nmade it clear
in 1969 in the case of Econony Enterprises, Inc. v. Township Com
mttee of Manal apan Township, 104 N J. Super 373 that nunicipalities
may not requrre the postrng by applicants of escrow accounts which
are paid directly to the nunicipal consultant for the cost of review
In the Econony Enterprises case, the Court invalidated the specific
fee arrangenent proposed by Section 901 as being contrary to public
policy. In addition, there is no statutory authorization which would
permit a nmunicipality to attenpt to recoup directly the expenses in-
curred by way of legal fees and planning fees for the review of a
particul ar application. N.J.S. A 40:55D-53(h) allows a nmunicipality
to obtain reinbursement for "all reasonable inspection fees paid to
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t he nuni ci pal engineer for the foregoing inspection of inprovenents."
N.J.S. A 40:55D-8 which permts a municipality, by ordinance, to
provide for reasonable fees to be charged an applicant for review of
an application for devel opnent has been interpreted by the Court to
nmean the nunicipality may adopt a reasonable fee schedul e which

achi eves the object of recovering fromdevel opers as a class, fees
which are relatively correlative with the reasonable cost of adm nis-
tration of the municipal review process. This does not permt a

muni cipality to both determ ne the extent which a particular appli-
cation should be reviewed and then directly bill the cost of that
review to that applicant. It seens to ne that if that were the case,
it would be clearly possible for a municipality to mani pulate the
cost of the review process as to discourage a particular application.
If the power to tax is the power to destroy, then the power to de-
termne the extent of reviewand charge for the cost thereof is
probably the power to make any application econom cally unfeasible.

Subpar agraph D under which the applicant m ght be re-
quired to "agree in witing" to pay for these costs, including costs
incurred in connection with an informal review of the concept plan
(prohibited by Section 8 of Chapter 216, Laws of N.J. 1979) is also
i nappropriate. Cearly the nunicipality cannot require an applicant
to enter into a witten agreenent to do sonething he cannot be re-
quired to do under the Muinicipal Land Use Law.

_ W woul d suggest that Bedm nster adopt a reasonable fee
~schedul e and omt Paragraphs 901B and 901D and other- references to
an open-ended escrow nechani sm

2. Section 902A(2)

This section purportedly sets tinme [imts for conpletion
of inprovenents for all classes of devel opment and is not appropriate
for planned devel opnents to be phased over a period of nore than two
years. These tine |imts, unauthorized by the Minicipal Land Use
Law* cannot be justified by any health, safety or welfare purpose and

*Levin v. Livingston TWP. , 35 N.J. 500, 519 (1961) discussed this
question under the Miniclpal Land Use Law source law, N.J.R S. 40:
55-1. 28:

"Final approval, since it may be obtained by sections of
the whole, is based on the idea of intention and readi ness
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woul d be inappropriate in many instances. An exanple of such an in-
stance would be a case in which a planned unit devel opnent were ap-
proved involving 50 acres or nore and the Planning Board agreed, as
provided in N.J.S. A 40:55D-52(b) that it was to be phased over a
ten year period. 1Tn that case, a requirenment that all inprovenents
be conmpleted within two years years would be inappropriate. W
think that the Planning Board should decide on a case by case basis,
the issue of which inprovenents should be built, and when and not
adopt ordinances of this kind which have no |ogical basis and wl|
just inmpair the Board and the applicant's flexibility.

3. Section 902C

The provision in paragraph 902C requiring that:

- "Every bond, whether cash or surety, shall contain
a clause to the effect that a determnation by the
Townshi p Engi neer that the principal has defaulted
in the performance of his obligation shall be
bi ndi ng and concl usi ve upon the surety and the
principal ."

I's sinply outrageous.

4. Section 902C(2)

The 10% cash perfornmance guarantée requirement is
unduly cost generating and precludes the opportunity for the construe-
tion in Bedm nster of |east-cost housing. T

5. Section 902D

Here again the requirenent that the applicant deposit
7% of the anount of the performance guarantee (which, in turn, is

Footnote continued from Page 4

to proceed to conpletion at once. In 1948 the Legis-

| ature provided that a perfornmance bond for inprovenents
~shall run for a period not to exceed three years, wth

the right in the planning board to extend for an addition--

al time not exceeding three years. L.1948, c. 464,

p. 1906, sec. 5. This was repealed by the revision of

the planning act in 1953 "(N.J.S. A 40:55-1.28) and the

statute is presently silent. It could be argued there-

fromthat the Legislature thereby intends that time for

conpl etion of inprovenents and the effectiveness of

final approval shall not extend beyond a reasonabl e

date after the grant."
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120% of the estimated cost of the inprovenents) is entirely unreason-
abl e because it does not protect developers from unjustified costs.
In Econony Enterprises, Inc. v. Township Commttee of Mnal apan Town-
ship, the AppelTate D vision held that a 5% escrow for 1nspection was
éxcessi ve and unreasonabl e; by conparison, the escrow provision pro-
posed in Section 902D anmounts to 8 1/2% Once again, | would like

to suggest that the ordinance should be drafted with the objectives
in mnd of recovering from devel opers as a class fees which are
roughly correlative with the reasonable costs of admnistration and

i nspecti on.

Finally, we would like to suggest that the ordi nance address
the issue of which inprovements are appropriately the subject of per-
f ormance guarantees and inspections and which are not. W take the
position that in the case of a planned unit devel opnent, the nuni -
cipality may appropriately require maintenance and performance guaran-
tees with respect to utilities, roads, etc. which the devel oper intends
to dedicate to the nunicipality but not with respect to private
streets, private utility systems, etc. The reason for this is that
the nmunicipality may appropriately protect itself with respect to such
private inprovenents, which may |ater be deeded to a honmeowner's as-
soci ation, under the power granted to themthrough N J.S. A 40:55D
43 and 40: 55D 45 which permts themto exam ne the Structure of the
honeowners' associ ation and assure thenselves that the provisions
protect the interests of the public and of the residents and occupants
of the proposed devel opnent adequately. This position is supported
by the N. J. Suprene Court decision in Levin v. Livingston Township

"The legislative design is plain. It has said that,
in addition to requiring basic ‘and necessary genera
terms and conditions, to be determ ned on the appli-
cation for tentative approval, the municipality my
also automatically and in all cases require the
devel oper to install or provide for certain specific
i mprovenents, which will becone public property and
the subject of municipal nmaintenance 1n the Tuture
and wni ch otherw se the nunicipality would have to
construct at public expense, provided they are set
forth in the ordinance in advance. This assures

the protection of the public interest in this re-
spect and at the sane time sufficiently advises the
devel oper of the kind of thing he nust install so
that he may nmake his broad financial and other

pl ans and estimates accordingly."

In addition, we feel that the ordi nance should be
witten in such-a way as to make it clear that the nmunicipality does
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not have the power to require a bonding and inspection of the sewage
treatnment plant since the inspection of such plant has been preenpted
by the Departnent of Environmental Protection which nust give design
approval and assure itself that the plant is built in accordance

with the approved design (see N.J.A.C. 7:14-2.23).

6. Section 902F(3)

The Muni ci pal Land Use Law provides that a municipality
may require "a mai ntenance guarantee in an anmount not to exceed

15% of the cost of the inprovenent." The proposed ordi nance says
15% ™of the original estimate of the cost of installing the inprove-
ments.” The significance of this difference between the proposed

Bedm nst er ordi nance and the Municipal Land Use Law is that the Town-
shi p Engi neer by overestimating the cost of the inprovenents may
require the devel oper to end up posting mai ntenance guarantees which
exceed 15% of the cost of installation. This nay appear to be a

.m nor point, however, we are very sensitive, because of the history

of this case, to deviations fromthe Mnicipal Land Use Law which
could result in unauthorized cost generating requirenents.

7. Section 902F(4)

This section requires that a devel oper provide "as built"”
plans and profiles of all utilities and roads certified to represent
the actual construction of inprovenents. This is an unusual, cost
generating requirenment which is not authorized by the Minicipal Land
Use Law and bears no rational relationship to the nunicipality's obli-

- gation to pronote the public health, safety, norals and general wel -

fare. The nunicipality can achieve the sane purpose by requiring
the devel oper's engineer to certify that facilities were constructed
in accordance with the approved plan as all reasonable |and use ordi-
nances provide.



