RULD-AD - 1280-290 |
(DIAU/_‘_‘Ei Ctpww’fz thbmr)

Rt Bk m Boply tooan Queativns mﬂmhwﬁe
Deban Lv.ocxvu._ 4\ (}M,WW

py%: 109 ({m\uo\.’tnbz TiHe Peys; TOC ;™ APP‘”'A{*)



TANLEY C. VAN NESS, PUBLIC ADVOCATE

JEPARTMENT OF THE PUBLIC ADVOCATE

‘ARL S. BISGAIER, DIRECTOR

ENNETH E. MEISER, DEPUTY DIRECTOR

,INDA R. PANCOTTO, ASSISTANT DEPUTY

PUBLIC ADVOCATE

JIVISION OF PUBLIC INTEREST ADVOCACY

.TTORNEYS FOR PLAINTIFFS IN A-192/193
and AMICUS CURIAE IN A-146, 150,
151, 173

0ST OFFICE BOX 141

'RENTON, NEW JERSEY 08625

'609) 292-1693

OUTHERN BURLINGTON COUNTY N.A.A.C.P.,
st al.,

Plaintiffs-Appellants,
Cross-Respondents,

ind

JAVIS ENTERPRISES,
Plaintiff-Intervenor,

Y-

'OWNSHIP OF MOUNT LAUREL,

Defandant-Respondent,
Cross—-Appellant.

MARILYN MORHEUSER, ESQ.
_ SLOANE, ESQ.
'AmTORNEYb FOR PLAINTIFFS

. MARTIN

569 HT. PROSPECT AVENUE
NEWARK, WEW JERSEY 07104

“e ve B4 e

2y /4

RICHARD F. BELLMaM, 3.

JOEL XOBERT, ESQ.

ATTORNEYS FOR
PLAINTIFFS IN A-173

351 BROADWAY

NEW YORK, NEW YORK 1,014

SUPREME COURT OF XEW JERSEY
DOCKET X0. 17,041
A-192/193, September Term 1979

Civil Action

BRIEF IN REPLY T0 24 QUESTIOXS
ON BEHALF OF URBAXN LEAGUE OF
GREATER NEW BRUNSWICK,

IMBAN LEAGUE OF ESSEX COUNTY,
SOGLIERN BURLINGTON COUNTY
N.A.A.C.P., and

NEW JERSEY DEPARTMENT OF THE

. PUBLIC ADVOCATE

¢ e e em e e e mr e eR @ W mr @ @R e e et m e mm e mw me e e wm wm e wm e e ew e e aw mm me e wm me e em e e

RBAN LEAGUE OF GREATER NEW BRUNSWICK,
it al.,

Plaintiffs-Appellants,
.V—

[AYOR AND COUNCIL OF THE BOROUGH OF
ARTERET, et al.,

Defendants—-Respondents.

SUPREME COURT OF XEW JLRSEY
DOCKET NO. 16,492
A-146, September Term 1979

Civil Action -

BRIEF

06C- 0861 -4V -S1INA



£XY

“

JOSEPH CAPUTO, et al.,
Plaintiffs—Appellants,
— v—

TOWNSHIP OF CHESTER, et al.,

Defendants~Respondents.

-_ e o B e e mn e e e mm wm mr em mm mm mm em = e e e

GLENVIEW DEVELOPMENT CO.,
Plaintiff-Appellant,
—V—

FRANKLIN TOWNSHIP, et al.,

Defendants-Respondents.

URBAN LEAGUE OF ESSEX COUNTY, et al.,

Plaintiff-Appellants,
—V—
TOWNSHIP OF MAHWAE,

Defendanz~Respondent.

SUPREME COURT OF NEW JERSEY
DOCKET NO. 16,455
A-150, September Term 1579

Civil Action

BRIEF

SUPREME COURT CF NEW JERSEY
DOCKET NO. 16,813
A-151, September Term 1979

Civil Action

BRIEF

— e s e e mm e wm ww we o s ew em e v e e mee  wm e e

SUPREME COURT OF NEW JERSEY
DOCKET NO. 16,967
A-173, September Term 1979

Civil Adtion

BRIEF



Auestion 1. .t i e et e,

UES TI0N 2ttt it sttt ettt s e s

D LY e 3 W TP

Questiodn

¥
N

.

.

.

N

.

.

.

.

.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
B
«
.
.
.
.
.
.
.
B

.
.
.
.
.
.
.
.
.
.

.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.
.

Zuestion
BUESEION Bttt ittt ettt ettt ettt e
0BT L= v e T N (R N
0 Y-8 o oY NN s J S O A O
BT v o o N 2 R
EAND == vl Ko}« S 1 PO
QUESEIOn Il . it i ittt ittt ittt e st e et e
Question 3 1723 O
RUESTION 13, . ittt it ittt te et neeenosecnessnennasscaneenannoe
DT R e« S S A
LD L= o e 5o N 15 T
L= E oo 3 N < W P

2 mam 9
L LT o S I (O

R e L L R R I R D I B P N -

C_ues‘*' ~e— 1A

£

ST IO 10 .t ittt ittt eeeneeerneosensaanaeenessossennenansans

" - a

LD LT E o« T 5 O
N,  dm ~

BUBS L O 22ttt vt it ittt e et ettt a e
O Liogn 2

B T = B o S

P
[
1]
[V7)
ct
}
Q.
F
N
s

Conclusion ..., it e ieaan, et aeere et

I~



appendix

South Brunswick Inclusionary Provision . . . . . . . . . .
East Windsor Inclusionary Provision . . . . . . . . . . .
Cherry Hill Inclusionary Provision . . . . . . . . « . .

Bedminster Draft Inclusionary Provision . . . . . . . . .

California Department of Housing and Community Development
Model Inclusionary Zoning Ordinance . . . . . . . .

Allan-Deane Corp. v. Township of Bedminster,
Order Appointing Master . . . . . . . . . + ¢« + « - .

A-5

A-11



[

QUESTION [l

Discuss the application of the duty not to exclude, as first announced
in Mt. Laurel, to all types of housing (i.e. regardless of income level).

Mc. Laurel was a class action brbught on behalf of low and moderate

income persomns. This Court declared that proper provision "for adequate

housing of all categories of people is certainly an absolute essential in
promotion of the general welfare required in all local land use regulatiom.”

Southern Burlington County N.A.A.C.P. v. Tp. of Mt. Laurel, 67 N.J. 1531,

179 (1975) (Emphasis added). This court enunciated a duty that developing
municipalities "make realistically possible a variety and choice of housing
for all categories of people who may desire to live there, of course

including those of low and moderate income.'" Mt. Laurel, supra, 67 N.J.

at 187. The duty to provide a variety of housing was not imposed for
the sake of variety itself; it was done to vindicate the constitutiomal
rights of people who needed housing, particularly the low and moderate
income class who were the plaintiffs in that case.

In Madison the Court introduced the concept of least cost housing.
The court recognized this concept was a fall back position, the "only
acceptable alternative recourse” if in fact private enterprise cannot
construct the housing needed for lower income families. CQakwood-at-

Madison, Inc. v. Madison Tp., 72 N.J. 481, 512 (1977). Least cost

housing was to be a substitute "to the extent that builders of housing

in a developing municipality like Madison cannot through public assisted

means or appropriately legislated incentives provide the municipality's

fair share of the regional need for lower income housing.” Madison,

supra, 72 N.J. at 512. (Emphasis added).



-1

Municipalities have disregarded the fact that "least cost” housing was
considered a fall-back position, an "alternative recourse.’" They have
considered 'least cost'" housing to be their only obligation. The position
of Mahwah's planner could no£ have been morebexplicit. His definition of
least cost housing is housing that can be built at "a lesser cost than
conventional housing at a given price generally on large lots requiring
very expensive improvements'. Mahwah, 8T 64, 7T 60. The trial court, in
upholding the Mahwah ordinance, found that "least cost housing” would sell
for "close to $100,000" per umit. Mahwah opinion at 45-46.

If this "least cost" housing is sufficient to comply with Mt. Laurel,
then neither low, moderate, nor middle-income persons can afford to live
in the community.- The duty to provide all types of housing becomes
absolutely irrelevant to persons of low and moderate income and middle
income in such a case because none of the housing types provided will
benefit them.

This cannot be permitted to happen, especially since there’arg a
number of ways by which municipalitieé can, and do, make housing for
low and moderate income persons a reality. These methods would make
reliances on the "only élternative recourse' unnecessary (least cost
housing which can cost close to $100,000). These alternatives include
(1) subsidized housing; (2) mandatory percentages of low and moderate
income housing; (3) price-controlled ﬁnits; (4) density bonuses; and
(5) least cost mobile homes.

Municipalities can provide zones for subsidized housing and could
establish such a use 2s a3 conditional use under the MLUL. Some m;nici-
paliﬁies require large developers such as developers of multi-family

housing or planned unit developm2nts to provide a percentage of that

-7 -



housing for low and moderate income persoaus. This was contemplated in

Mt. Laurel. Mt. Laurel, supra, 67 N.J. at 187. A number of ordinances

includieng some in New Jersey have this focus. South Brunswick requifes
every plaﬁned unit development to provide at least 20% of their dwelling
units for low and moderate income persons.1 East Windsor requires that
5 to 10% of the units in a planned unit development shall be for low
income and 10 to 15% of moderate income.'2 Cherry Hill requires that 5%
of the units in a multi-family developmeat be for low income persous.3
Bedminster, after eight years of litigation is revising its ordinance
pursuant to a court order and with the assistance of a master, mandates
in its draft ordinance that a developer of a planﬁed unit development

or a planned residential development provide 20% of its housing for low
and moderate income persons.A Similar requirements exist throughout the

country.5 The New Jersey ordinances are based on language from Mt. Laurel:

4

See appendix, (A-1). The trial court approved of this provision but
noted that it did not provide enough units to meet South Brunswick's fair
share.

2 .

3 See Append}x, (a-2).

4 See Appendix, (A-3).
See Appendix, (A-4).

3 Similar provisions exist in other states, particularly California.

The California Department of Housing and Community Development has drafted
a mocel inclusionary zoaing ordinance for use by California municipalities.
See Appendix A-6. The ordinance mandates that a certain percentage of all
‘units in subdivisions, rental projects and sale projects be affordable

to low, moderate and middle income families.

Orange County, California, adopted as part of its Land Use Element of its
General Plan a requirement that developers provide 25% of their units for-
low, moderate and middle I and II incomes. The Orange County Environ-
mental Management Agency cannot approve the development unless the develop-
ment is consistent with the Plan. The 25% requirement is broken down as
follows:

10% for low and moderate (less than 80% of county median)
10% for Middle I (81-100% of countv median)
% for Middle II (100-120% of county median).

(footnote continued on next page)
..3_



"If planned unit developments are authorized, one would
assume that each must include a reasonable amount of low
and moderate income housing in its residential 'mix'
unless opportunity for such housing has already been
realistically provided for elsewhere in the municipality.”
Mt. Laurel, supra, 67 N.J. at 187.

Most of these ordinances contemplate that the developer will apply to
the government to have some of his units financed undér'a Federal subsidy
program.1 Housing for low income persons,2 persons with less than 50
percent of median income, in the suburbs is possible today only through
subsidized rental housing. If the developer is unable to get subsidies
for his development, he simply cannot build housing which the low imcome
person can afford. In that case municipalities may give the developer

one of two alternmatives: build price controlled moderate income unmits

(footnote 5 continued from previous page)

3 Los Angeles requires a developer of any multi-family project to set
aside 5-15% of his units for low and moderate income persons. Palo Alto,
California, requires that at least 10% of all units in development of more
than 10 units be available for moderate income families. Montgomery
County, Maryland requires that at least 15% of units in developments with
more than 50 units be built for low and moderate income persons. These
and other examples are summarized in a HUD funded report, Housing Choice:
A Handbook for Suburban Officials, Non-Profit Organizations, Community
Groups and Consumers {(1980). Excerpts are found in the Public Advocate's
appendix to its Mahwah brief.

For example, Section 8 housing allows the tenant to pay 25% of his
income for remt; the government pays the difference. -

2 Madison, supra, 72 N.J. at 5351, fn. 49 notes that low income in
1970 is defined as up to $5,568. HUD now defines low income (very low
income is now their terminology) as a family of four with less than 50
percent of the median income for an SMSA. As of 1979, this is §11,500
in the Newark Si{SA and §$9,400 in the Philadelphia-Camden SMSA.

~ly-
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or donate land to the municipality1 to be held or used by the muﬁicipality
for the purpose of constructing this housing in the future if housing
subsidies become available.2

As an altéfnative to subsidized housing, a developer may, under most
mandatory érdinances, build a certain percentage of price-controlled
units, affordable to lower income persons. Thus the draft Bedminster
ordinance provides that if the developer cannot obtain subsidies, a PUD
developer may sell or rent 20% of his units at prices affordable to

. 3 . o 3 }
moderate income persoas. First preference in purchasing these units

must go to moderate income families.4

1 Orange County will consider one of two options: provision of price
controlled housing as a substitute or dedication of lands to Orange County
with the land or the proceeds of the sale of the land to be used to
implement an Inclusionary Housing Program. Montgomery County, Maryland
also will accept transfer of land to the county as an alternative. See
Housing Choice, pages A-14 and A-17, appendix of Public Advocate's

Mahwah Brief.

2 Plaintiffs submit that land should be set aside for this development.
It is a fact that land, like water/sewer capacity, is a limited resource.
Unless an adequate supply is maintained for lower income persons, they are
apt to forever lose the opportunity. Goveraments require developers to
set aside lands for open space and recreation; the need for lower income
housing is even a more compelling reason to reserve land.

3 . . . 3 .
The units must sell for no more than 2% times median income or 2%
times 80% of median income depending upoa bedroom size.

Newark SMSA 2% x $21,300 (median income for the area) = $§53,250
Camden SMSA 2% x 518,800 (median income for the area) = $47,000
Newark SMSA 2% x $17,0650 (80% of median for the area) = $42,625
Camden SMSA 2% x 515,050 (80% of median for the area) = $37,125

80% of median income is the most a moderate income person can afford.

4 Some of these jurisidction have also imposed price controls on resales
of price controlled units. This has been done, for example, in Palo Alto,
California and Fairfax County, Virginia, and has been recommended by the
master in the Bedminster case. The master stated "I am very much aware
that contrel over the initial sales price of a privately owned house pro-
vides no guarantee against the initial purchaser's reaping windfall profits
on resale." p. 10 May 27, 19580 report. The resale provision is also
strongly endorsed in a major law revisw article. Strauss and Stegman,
"Moderate - Cost Heousing After Lafayette: A Proposal', II Urban Lawyer

208 (1979).

-
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The reason for such a requirement is spelled out in the master's

(&9

report in the Bedminster case which recommended both price controls and
résale controls. He pointed out that "coutroliiag the size of a dweliling
in no way controls its rental or sales price”. Master's Report, page 8.
If the community is desirable, the buyers will pay a premium to live
there even if the unit is shaller than average. Likewise if there is a
housing shortage, competition will bid up the price even of a modestly
built unit beyond what moderate income persons can afford.

Mandatory requirements are only one side of the coin; the other is
incentives to developers to provide the housing. California links
mandatory requirements with incentives to the developer to provide this
needed low and moderate income housing. State law provides that if
developers of more than five uaits anywhere in the State provide 25% of
the units for persons of low and moderate income, they are automatically
entitled to either a 25% density bonus or an exemption from several
municipal burdens.1 41B Cal. West. Government 6915; Cal. Stats. 1979,

c. 1207. Furthermore, the statute does not preclude a government from
"taking additional actions which will aid housing developers to construct
housing developments with 25% or more of the units for low and moderate

income persons. 41B Cal. West. 69515.

1 . . . - .
If a density bonus is not given, the municipality must do at least

two of the following: (1) exempt the developer from any dedication of
land or payment of fees for park or recreational purposes; {(2) the muni-
cipality may censtruct all public improvement including streets, sewers
and sidewalks; (3) utilize local revenue to reduce the land cost; and (4)
exempt the development "from any provision of local ordiances which may
cause an indirect increase in the cost of the housing units to be
developed.”

-6-



Finally a municipality can provide for a reasonable amount of mobile
home parks and mobile home subdivisioas and assure that all or a percentage
are affordable to lower income persons. Mobile homes are the only non-
subsidized, non-price-controlled units which are affordable by some moderate
income persons.1

These are the only methods other than actual municipal construction
of housing which will provide housing for low and moderate income persons.
These methods should be utilized in conjunction with an ordinance which
provides for a variety of high density types which can be built without
unnecessary cost-exacting features. The develcper who seeks to build
"subsidized housing can do so, even if subsidies are available, only if
density limitations and cost-exacting features do not make it impossible
to build for less that the maximum construction cost established by HUD.
The mobile home developer can make 2 home available to moderate income
énd middle income persons if allowed a reasonably high demsity and not
fettered with cost-generating restrictions. Price controlled units must
be built under the same conditions. In short, for low and moderate
income housing to occur, two things must happen: (1) there must be a
sufficient amount of land zoned for high density development without
unnecessary cost-generating features and (2) there must be use of

. . . 2
mandatory percentages, price-controlled units and density bonuses.

1

Those moderate income persons making close to 80% of median can
often afford a least cost mobile home.
2 The mandatory requirements are also workable especially if the muni-
cipality has a zoning ordinance which is truly not cost-generating. The
municipality can also smooth and encourage the process by appropriate use
of the California density bonuses. Housing Choice concluded that such
mandatory ordinances have provided 2,000 units of low and moderate income
housing in Orange County; 400 in Los Angeles and 350 in Montgomery County,
Maryland.




Plaintiffs recognize that the Court in Madison withheld judgment on
whether mandatory provisions, price coantrols cor density houses "may be

~exercised without express legislative authorization.' Madison, supra,

72 N.J. at 518. It is time to declare that they may be and must be
exercised. In this context, the following should be considered:

1. The Mt. Laurel decision specifically "assumes' mandatory provisions
of low and moderate income housing in P.U.Ds.l.

2. This Court in Madison specifically conditioned corporate relief
for the developer upon his agreement to provide 20 percent low and moderate
income housing. It would be a strange result indeed if the Court has the
power to impose such condition in remedying a constitutional violation but
that a municipality has no power to impose this condition to implement the
constitfutional rights cf low and moderate incoeme perscens.

3. These mandatory ordinances do not compel a developer to‘dd anything.
They merely state that if a developer wishes to build a high deasity P.U.D.
or multi-family development, he must provide a certain percentage of low
and moderate income housing. If he does not wish to comply with the condition,

he is free to build a traditional subdivision at much lower deamsities.

4. Taxpayers Assn. of Weymouth Tp. is strong authority that municipalities

have the power to utilize mandatory provisions, price controls and density

bonuses. In Taxpayers Assn. of Weymouth v. Weymouth Tp., 71 N.J. 249 (1976},

the Supreme Court held that municipalities were authorized to require developers

in certain zones to rent only to senior citizens; there was a question whether

1

"If planned unit developments are authorized, one would assume that
each must include a reasonable amount of low and moderate income housing
in its residential 'mix' unless the opportunity for such housing has also
been realistically provided for elsewhere in the municipality.”™ Mt.
Laurel, supra, 67 N.J. at 187.




this was authorized by the énabling act. The Supreme Court stated in
Weymouth that compliance with Mt. Laurel "would be impossible if the
municipality could not design its land use regulations to provide for

the unsatisfied housing needs of specific, narrowly defined categories

of people.” Weymouth,‘supra, 71 N.J. at 293.

5. Plaintiffs submit that these mandatory provisions and density
bonuses proviSions are essential and unless they are utilized low and moderate
income persons will be excluded from the community. If the zoning enabling
statute does not authorize a municipality to do those things which will enable
low and moderate income persons to live in the community, then the state
enabling statute is ugconstitutional as denying low and moderate income
persouns the equal protection of the law.

This issue, however, was resolved in Madison. Madison restates the

holding in Mt. Laurel:

"The state zoning statute is to be construed

to conform with state due process and equal
protection so as to compel zoning in developing
municipalities to affirmatively combat exclusion
of the lower income population needing housing."
Madison, supra, 72 N.J. at 547 (emphasis added)

This sentence Qan only mean that the zoning enabling act must be construed
to authorize mandatory provisions, price controls and density bonuses - the
only effective affirmative methods of combatting exclusion.

6. This Court has just held that aursing homes may be required to set
aside a certain amount of beds for indigents. The Court rejected arguments

that the requirement was unconstitutional and beyond the scope of the

enabling statute. New Jersey Assn. of Health Care Facilities v. Finley. There

is no conceptual difference between the authority to enact that regulation and
authority to do what plaintiffs propose.

_9_



7. TFurther, this power need not be found in the constitutional
authority to zone. The Mt. Laurel mandate arises from another provision
of the Constitution and its implementation goes beyvond "zoning" per se
but to the totality of action undertaken by local govermment which
impacts on.land use and housing opportunities. The Mt. Laurel trial
court and this Court focused on non-zoning action which impacted on the
resident poor (such as the case of municipal ser#ices) and oew housing

opportunities {such as a resolution of need). Mt. Laurel, supra, 67 N.J.

at 169-170.

In short, local government is the instrumentality through which
most land use decisions are made, from maintaining streets to producing
subsidized housing. Absent governmental action, housing opportunities
for lower income persons will not occur. When local government chooses
to act, the opportunities do occur and existing lower income neighbor-
hoods are maintained. The decision to act is not discretionary. When
a municipality fails to provide a realistic housing opportunity and/or
discriminates against the'poor in use of local services, the courts must
intervene to remedy the deprivation. At least this Court has the luxury
of making the decision. The lower income citizens, on whose behalf it

is made, have no other recourse than to give the Court that opportunity.



QUESTION #2

Discuss the appropriate procedural posture for the joinder of necessary/
desirable parties in an exclusionary zoning suit.

Plaintiffs submit that the following reflects the present state of the
law of joinder and need not be altered.

1. Municipalities in the region are not necessary parties
required to be joined under R. 4:28-1.

2. Municipalities in the region should not be joined under
the permissive joinder rule. R. 4:29-~1, in a suit brought
by a landowner who only owns property in one municipality.

3. Permissive joinder of some other municipalities in the
county is allowable io actions by low income persons.

Other municipalities are not indispensable parties. The general rule

is that:

Whether a party is indispensable dezpends upon the
circumstances of the particular case. For a general
rule a party is not truly indispensable unless he

has an interest inevitably involved in the subject
matter before the court and a judgment cannot justly
be made between the litigants without either adjudging
or necessarily affecting the absentee's interest.
Allen B. DuMont Labs v, Marcalus Mfg. Co., 30 N.J.
290, 298 (1959). .

A neighboring municipality is not needed to fully grant complete relief
in a suit between a plaintiff and a municipality. Nor will adjudication
of the dispute impair or impede the neighboring municipality's right to
defend itself if it is later sued. It is not therefore a necessary
party. Thus this Court did not require other municipalities to be jo;ned

in the actions that were brought against Mt. Laurel and adison.

Permissive joinder under R. 4:29-1 is not appropriate in a lawsuit
brought by a developer whe owns land only in one municipality. The
developer may have a right to relief against the municipality in which

his property is located because of the way his land and other land in

-11-



the municipality has been zoned. He has no right to ;elief against any
other municipalities in which he does not own 1énd. Furthermcre, the
developer would clearly lack any interest in remedial actioa 2s to other
municipalities. In this situation, there is no basis for perﬁissive
joinder under R. 4:29-1.

The permissive joinder of more than one municipality in a county is
possible in an action brought by low and moderate income persons. This

is illustrated by Urban League of New Brunswick v. Carteret where 23

municipalities in Middlesex County were sued in one action. This permis-
sive joinder was proper under R. 4:29-1. The test is whether there is a
"logical relationship between the claims which would permit all reasonably
related claims for relief by or against different parties to be tried in

a single proceeding.”" MacNeil v. Klein, 141 N.J.Suver. 394, 409-410 (App.

Div. 1976). The claims against the Middlesex municipalities were reason-
ably related because each municipality must consider regional needs in

zoning. Mt. Laurel; N.J.S.A. 40:55D-2(a).

Furthermore, the exclusionary practices of municipalities interrelate
and impact upon low income persons. If all municipalitiés in the county
exclude, the plaintiffs will be excluded from the county. Additionally,
there are common questions of law and fact. The legal st;ndards of Mt.

Laurel and Madison apply. The county planning data, the employment

picture in the county aand county housing needs are all common questions

of fact. Permissive joinder then was appropriate in Urban League v.

Carteret.
There are legal and practical limitations on the use of permissive

joinder. It appears impossible under the Rules to join municipalities

-12-



from more than one county in one case. The Middlesex Superior Court has

no jurisdiction over municipalities in Somerset or Mommouth Counties.

There is a tremendous expenditure in time, money and resources in bringing
a zoning action in which a number of municipalities are joined; few lower
income groups will have the capacity to bring such an action and, therefore,

the extent of joinder, unless patently arbitrary, should be left to their

discretion.

~-13-
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QUESTION #3

Discuss the relevance of the Municipal Land Use Law (MLUL), N.J.S.A.
40:55D-1 et seg. (in particular, the general welfare requiremeat in N.J.S.A.

-40:55D-2(a)) in exclusionary zoning cases.

The MLUL became effective on August 1, 1976. It was signed into law
on January 14, 1976. However, the bill was under consideration well before
the Mt. Laurel decision and, in fact, a public hearing on it was held on
April 3, 1975, only ten days after the decision was rendered (March 24,
1975). During that hearing, the Honorable Martin L. Greenberg, Chairmén
of the Senate County and Muniéipal Government Committee,repeatedly stated
that the bill "is not a respomse to that (Mt. Laurel) decision".1

However, both Chairman Greenberg and Senator Thomas G. Dunn (Committee
member) indicated thét consideration of the decision would have to be made
prior to enactment.2 Thus, shortly after the Mt. Laurel decision, those
Senators actively working on what was to become the MLUL articulated two
definitive positions: first, the bill had not been written to implement
Mt. Laurel (which it could not have been since it had been d?afted before
the decision) and, second, the bill was not and would not bg in conflict

with Mt. Laurel.

1 Public Hearing before Senate County and Municipal Government Committee
on Senate Bill No. 3054 (April 3, 1975) at p. 2. ('"Public Hearing" here-
after). See also his statement: '"On the contrary, I have said four times
today and I am now saying again that this bill does not deal with the Mount
Laurel problem.”" Public Hearing, p. 70.

2 ~Senator Dunn: "It (Mount Laurel) is something that came after the fact
and I am sure that before this bill or other bills will be enacted into law,
a great deal of consideration is going to be given to the ramifications of
the Supreme Court decision.” Public Hearing, p. 67.

Senator Greenbexg: "I have also . . . reread the bill as against the Mouat
Laurel decision to see whether or not there was language in the bill which
would require modification in the face of the Mount Laurel decision, and I
have not yet seen any. It may be that on a rereading, we will find some.
We are looking for that kind of a problem. We haven't yet determined that
it exists.” Public Hearing, p. 68-69.

-14=



The conclusion to be drawn is that the bill and the decisioa were,
essentially on two parallel, somewhat overlapping tracks. To the extent
they overlapped, they were not seen as inconsistent; both, however, had
' aspectsAwiph which the other didknot deal. The MLUL was largely a procedural
recodification of existing law. Its major connecticn with Mt. Laurel may be

C . 1
found it its statement of purposes and Master Plan requirements.

1 The Honorable Justice Frederick Hall, then retired and writing after

the Mt. Laurel decision, identified this relationship, Frederick Hall,
"Judicial Role in Land Use Regulation, " 100 N.J.L.J. 505, 515 (1977):

While the legislature has not yet responded to the
Court's suggestion of provision for regional zoning,
it did, after Mount Laurel, enact the new Municipal
Land Use Law, various sections of which indicate an
important shift in policy from the individual-
municipality emphasis of old enabling acts, and give
statutory support to the constitutional bases of that
decision. I refer to the purpose sectioms, where the
intent of the Act is stated:

to ensure that the development of individual
municipalities does not conflict with the
development and general welfare of neighboring
municipalities, the county and the State as a
whole; to promote the establishment of appro-
priate population densities and concentratioans
that will contribute to the well-being of
persons, neighborhoods, communities and regions
and preservation of the environment; and:

to provide sufficient space in appropriate
locations for a variety of agricultural, resi-
dential, recreational, commercial and industrial
uses and open space . . . in order to meet the
needs of all New Jersey citizens.

In addition, the zoning ordinance of every munici-
pality must conform to a master plan, which must
contain a land-use plan element and a housing element.
I submit that the latter, in order to ground a valid
zoning ordimance, would have to make provision,
appropriate to the particular mun1c1pa11ty, for a -
variety and choice of housing.

While any home rule tradition is always subject
to constitutiocnal requirements and guarantees on
rights of all people, as tlount Laurel in effect
held, the land use law provisions just referred
to indicate to me a legislative recognition that
the invisible walls of suburban communities must
have many gates for entrance.
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(1) -- Does the MLUL adopt the dictates of Mt. Laurel and require
compliance by all municipalities?

The MLUL "adopts the dictates of Mt. Laurel" in so far as it is the
legislative enabling act for local land use action under the State {omsti-
tution and is either consistent with Mt. Laurel or unconstitutional. Since
it is easily read as consistent with the decision no question of unconsti-
tutionality on that ground is raised. However, the MLUL does not "implement"

Mt. Laurel, per se. That is, although it establishes the procedural frame-

work for municipal land use decisions (which must be consistent with Mt.
Laurel), it does not articulate substantively how to implement the decision.
All municipalities must comply, of course, with the MLUL. The question
is whether the MLUL was intended to alter the Courts "developing" municipality
_distinction and, as a matter of statute {as opposed to Constitutional Law)
mandate Mt. Laurel compliance for all municipalities. The legislative history
would seem to indicate that such a major decision was hot contemplated, let

alone effectuated. Furthermore, this Court has so found. See Pascack

Ass'n, Lt?. v. Washington Tp., 74 N.J. 470, 486, fn 4 (1977). Essentially,
the MLUL appears to accept whatever the Mt. Laurel mandate is in that regard.
The law does statutérily mandate regional considerations in laad use
planning for all municipalitiég in the adoption of a master plan (and ensuing

zoning ordinance). N.J.S.A. 40:55D-28(d). Plaintiffs do not believe, nor
does the record suggest, that this imposed a statutory obligation im fully
developed munifipalities, which are neither undergoing redevelopment nor -

have resident poor in substandard housing,to affirmatively change existing

developed land use patterns.
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(2) =-- If the MLUL '"general welfare" duty is interpreted so that
the regional need requirements of Mt. Laurel are limited
to developing municipalities, is delegation of the zoning
power to other municipalities without a concommitant
regional perspective requirement uncoostitutional? See
Payne, 29 Rutgers L. Rev. 303 (summer 1976).

The MLUL "regional perspective requirement” is imposed on all munici-
palities. At issue is not whether all municipalities must undertake such
a perspective‘bﬁt what they must do once having done so. Certainly if this
Court is willing to maintain the viability of distinctions among municipalities
from a constitutional perspective, the legislature is not acting uncoastitu-~
tionally by creating enabling legislation which accepts the wisdom of those
distinctions. The developing-developed-rural distinctions have been judicially
fashioned out of the Constitution. It is for the Court to articulate it

more comprehensively. The MLUL is of little or no help.

(3) =-- If the MLUL represents a complete adoption of Mt. Laurel
principles, should the Court adjust its focus in these
cases So as to concentrate on violations of the statute?

As previously stated, the MLUL offers no substantive implementation of
Mt. Laurel. Compliance with all of its procedural provisions, on its face,
will not indicate compliance with Mt. Laurel. Nothing in the MLUL deséribes
how a municipality must realistically provide a housing opportunity for
lower income persons or how to determine how many of such opportunities
should be provided. Legislation which might have helped on those points
has not been forthcoming. The major legislative action in this regard
since Mt. Laurel has been the agtempts by the minority legislators in
their amicus briefs in these cases to have the Court withdraw from imple-

mentation of Mt. Laurel.
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(4 =-- Discuss the significance of the reexamination {(40:55D-89)
and variance (40:55D-70) provisions of the law in developing
guidelines for exclusionary zoning litigation.

N.J.S.A. 40:55D-89 requires a periodic reexamination of the municipal
Master Plan and zoning ordinance every sixz years. It is not particularly
directed at Mt. Laurel compliance but could be used as a periodic check to
determine whether municipal action has been sufficient to create the
realistic housing opportunity required by Mt. Laurel. See Answer to
Question #11(d) and 15(c).

The variance provisions of N.J.S.A. 40:55D-70 are unchanged from the
pridr law. This was criticized by the Court in Mt. Laurel as an iovalid
method of providing pfivately built multi-family housing. Mt. Laurel,
supra, 67 N.J. at 181-182, fn. 12. The special exception method {now the
conditional use, N.J.S.A. 40:55D~67)} was approved of and plaintiffs
believe, under certain circumstances, it could encourage the provision of

lower income housing. See answers to Question #21.

(3) -- Discuss those legislative enactments listed in the amicus
: curiae brief of legislators accepted by Court on April 16,
1980 that are responsive to the exclusionary zoning problem.

Plaintiffs are somewhat at a loss to understand the thrust of the
amicus brief of the minority legislators as to its listing of variocus legis-
lative enactmeats. Not a single one of these was intended to deal with the
concerns raised by the plaintiffs in Mt. Luarel. Virtually all were enacﬁgd
pripr to the decision. None provide any opportunities for lower income
housing which are not permitted within initial municipal action or coﬁperation.
Mt. Laurel deals with the problem of a breakdown in municipal responsi-

.
bility under the Constitution. It addresses the failure of some local
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governments to create realistic housing cpportuanities for lcwer income
persons. State and federal programs do exist which make such housing
.production possible. The laws cited by the minority legislators are
examples. Mt. Laurel deals with‘making this poséibiliﬁy a

reality in discriminatory, recalcitrant municipalities. The Legislature
as a whole, let alone the minority 1egislators,1 have as yet failed to
'address that problem. Im fact, it is the utter bankruptcy of legislative
initiative that led to Mt. Laurel in the first place. Certainly nothing‘
which the Legislature has done since the decision.could possibly be read
to indicate that this Court should step back.‘ If anything, the subsequent
legislative history mandates a much more vigorous judicial response to

continued municipal recalcitrance.

‘ ! It may be worth noting that several of the same legislators partici-
pating on the amicus briefs of the minority legislators sponsored Assembly
Concurrent Resolution No. 3008 (introduced on January 31, 1977) seeking to
amend the New Jersey Constitution to permit land use practices which
effectively result in limiting or restricting the ability of lower income
persons to acquire, use or enjoy land. Several also participated in Macklet
v. Byrne, 154 N.J.Super. 410 {(App. Div. 1977), an attempt to constrain
implementation of Executive Order 35.
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QUESTION #4

Discuss the significance of Executive Order 35. Discuss any other
similar initiatives relating to the problems of exclusionary zopning that
you may be aware of. ’

In.sharp contrast to the 1egislative experience, the executive hask
clearly evinced a determination to implement Mt. Laurel. Executive
Order 35 followed a history of Executive pleas to the legislature to do
something. Sevéral Executive messages addressed the housing crisis in
the State and the role played by local land use policies in the ghettoi-~

zation of the State's lower income citizeans. A Blueprint for Housing in

New iersez, A Special Message by Governor Cahill, 1970; New Horizons in

Housing, A Special Message by Governor Cahill, 1972; Executive Orders
No. 35 and 46, 1976; The State of New Jersey, Annual Messages, 1975,
1976 and 1977.

Executive Order 35 indicates not only executive agreement with the
Mt. Laurel decision but also an executive determination to use the
administrative ;gencies of government as an aid in its implementation.
In 1976, Governor Byrne sét forth as a specific goal for New Jersey the
end of exclusionary zoning.

End exclusionary zoning: No review of housing
programs would be complete in 1976 without a discus-~
sion of the State Supreme Court decision striking
down zoning barriers to low and middle income housing
in developing suburban areas. As I predicted a year
ago, the courts have held such restrictions to be
unconstitutional.

It is now our obligation to provide the legislative
framework to enable local communities to conform to
the Court’'s mandate. To further assist such communi-
ties, I shall issue an executive order directing the
promulgation of voluntary fair-share housing guide-
lines. The order will also direct the departments

to give preference in discretionary state aid pro-
grams to those communities that adjust their zoning
in accordance with the Court's ruling. 1976 Annual
Report, Manual of the N.J. Legislature, p. 496.
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Accordingly, Executive Order 35 was issued in recognition of the serious
shortage of decent and healthful housing opportunities in New Jersey,
especially for low and moderate income households. The Governor specifically
articulated the state's policy and law to alleviate the housing shortage
by municipal planning and provision for a variety and choice of housing
for all persons irrespective of their incomes.1 Perhaps, one of the most
important directives included in the Order is found in paragraph 7 which
states:

7. The housing goal allocated to each couanty shall
specify a minimum number of housing units economically
suitable for different segments of the population for

which an adequate range of appropriate sites should
be made available within the county. (Emphasis added}.

This paragraph makes it clear that the goal of the Order was not to be the
provision of $90,000 "least cost" housing units affordable by families
with incomes of $40,000 and up. The goal is inclusionary zoning ordinances
which result in housing which persons of low, moderate and, even, middle
incomes can '"reasonably afford." Executive Order 35, p. 1.

In November of 1976 the State DCA published a draft statewide housing
allocation plan. In December; 1976, by Executive Order 46, Governor Byrne
ordersd the Division of State and Regional Planning in the Departmeat of
Community Affairs to review, and if necessary, modify its preliminary
housing allocation plan to:

assure that they take into account current pro-

grams designed to revitalize the cities of New
Jersey, including such programs as neighborhood -

The preambls states:
WHEREAS, there exists a serious shortage of adequate, safe
and sanitary housing accommodations for many households at
rents and prices they can reasonably afford, especially for
low and moderate income households, newly formed households,
senicr citizens, and households with children.



preservation and urban economic development pro-
grams; redevelopment possibilities for the more
developed municipalities of New Jersey; and state-
wide planning objectives as encompassed by the
comprehensive planning activities of the Division
of State and Regional Planning; as well as the
housing goal allocation criteria prescribed by
Executive Order No. 35 (1976). Executive Order YNo.
46; See also 1977 Annual Report, p. 5.

DCA redrafted the plan as a result of Executive Order No. 46 and

prepared a plan which was consistent with the State Development Guide

Plan and goals to revitalize New Jersey's cities. DCA 1978 Report,

p. 4 and 21-23. 1In May, 1979 Governor Byrne released the DCA Housing

Allocation Report, entitled A Revised Statewide Housing Allocation Report

for New Jersey. The report was released for public review and comment

and has not been modified to date. DCA 1978 Report, p. 1 and 3.




QUESTICON #5

What practical effects have the decisiocns in Southern Burlington
County NAACP v. Mt. Laurel, Qakwood at Madison v. Madison, Pascack v.
Mayor and Council of Township of Washington and Fobe v. Demarest had on
either zoning or housing in New Jersey.

The Mt. Laurel decision was rendered on March 24, 1975 at a time when
exclusionary land use practices were‘solidly entrenched in law and social
attitude. The Couft, itself, had essentially condoned virtually every
type of land use restriction imposed on the municipal level.1

Mt. Laurel deals with a problem of profound governmental intransigence
arising from fundamental attitudes of economic discrimination and, at best,
latent racism. The articulation of the constitutional mandate should have
been unnecessary. The fact that it was not only necessary, but the last
resort of lower income persons and racial minorities, underscores the
incredible problem one could anticipate with i&plementation.

Mt. Laurel, to date, has not resulted in a substantial increase in
housing for lower income families in are;s-which previously discriminated
against such housing. The reason for this is clear: the discrimination
continues and is rampant.

There are several reasons for this continued discrimination:

First, municipalities have had little or no incentive to change
voluntaril? since nothing is lost by waiting to be sued; i.e., the courts

have not provided a remedy which would encourage voluntary compliance;

1 See, for example, Fanale v. Hasbrouck Hts., 26 N.J. 32 (1958);
Vickers v. Gloucester Tp., 37 N.J. 232 (1962).

2

Mount Laurel Township is itself holding out - vigorously attempting
to foreclose a lower income developer from building in the Township.



Second, municipalities will not be sued unless a strong developer's
remedy is adopted. The public interest bar is incapable of litigating
against most municipalities and developers will not sue unless a realistic
"remedy is afforded;

Third, and perhaps most importantly, any sign of judicial ambivalence
or disinclinatioa to implement Mt. Laurel and any loophole available is
devastating to insuring the provision of housing opporﬁunities for lower
income people. As previously stated in answersto Questions 3 and 4, only
the Executive has moved to assist in implementation. The Legislature has
done essentially nothing. Any judicial equivocationm will be and, in fact,
has been seized upon by most municipalities to avoid compliance. In this

regard, this Court's subsequent decisions to Mt. Laurel; Madison,1 Washington

Tp. and Demarest, were read as indicative of the Court's retreat from the
precepts set forth in Mt. Laurel. Whether that reading was accurate or
not, those decisions did have a negative impact on subsequent cases at

both the trial and Appellate level.2

1 . . , : .
The articulation of the I'least cost'" concept in Madison has been

read to exempt municipalities from any responsibility toward affordable
lower income housing. See Mahwah.

The Appellate Division reversed or modified trial court decisions in
favor of plaintiffs and, where the issue was seriously contested, few, if
any, municipalities were found to be developing. See Urban League of
Greater New Brunswick v. Bor. of Carteret, 142 N.J.Super. 1l (Ch. Div. 1974)
rev'd 170 N.J.Super. 461 (App. Div. 1979); Round Valley v. Tp. of Clinton,
Docket No. L-29710-74 P.W., Law Div. (Jan. 13, 1978) rev'd Docket No.
A-2963-77 (App. Div. March 5, 1980); Middle Union Associates v. Tp. of
Holmdel, Docket No. L- , (Law Div. ) rev'd-in part Docket No.
A-3257-74 (App. Div. 1977); Windmill Estates, Inc. v. Totowa, 147 N.J.
Super. 65 (Law Div. 1976) rev'd 158 N.J.Super. 179 (App. Div. 1978);
Nigito v. Closter, 142 N.J.Super. 1 (App. Div. 1976) certif. den. 74
N.J. 265 (1977); Segal Constr. Co. v. Weunonah, 134 N.J.Super. 421 (App.
Div. 1973).




All of this is to say that whatever the 'practical effects" have been

to date, they clearly would have been, and still may be, much more signi-

ficant if it was clear that the constitutional mandate was going to be

judicially enforced and that the failure to comply would prompt a sharp

judicial remedial response.

The following are some of the '"practical effects":
1. Recognition in the new Municipal Land Use Law, N.J.S.A. 50:55D-1
et seq., of a2 municipality's regional responsibilities and the need
to conform a zoning ordinance ﬁo a land use plan which is based, in
part, on a housing plan element. N.J.S.A.. 40:55D-2(d),(g); 40:55D-
28(b); 40:55D-62(a). Although drafted prior to Mt. Laurel, thefe is
a substantial question if any deference to regional housing needs
would have found its way into the law had it not been relatively
clear that the Court was inclined this way.
2. Preparation and release by the statewide planning agency, the
Department of Community‘Affairs, of a statewide housing allocation
plan and a draft state development guide whose contents have been
eviewed to insure consistence between the two plans. A Revised

Statewide Housing Allocation Report for New Jersey, p. 21, May, 1978;

Draft State Development Guide Plan, September 1977.

3. Express adoption of Mt. Laurel concerns to provide needed
housing opportunities for persons of low and moderate incomes in

planning for the Pinelands Area, Coastal Areas and the development

of the Hackensack Meadowlands. See New Jersey Pinelands Draft

Comprehensive Management Plan, Vol. I, p. 5.16-5.17, 7.2 and

Vol. II, p. 212; DEP Coastal Management Program, Final Bay
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and Ocean Shore Segment, 1978, pp. 116-117; DEP Proposed Coastal

Mapagement Program, 1980, p. 186-187; Hackensack Meadowlands

Development Commission Decision on Berry's Creek Center Specially
Planned Area in East Rutﬁerford and Rutherford, New Jersey, pp.-
120-122.

4, Specific consideration of Mt. Laurel concerns in innumerable
municipal and county master plans drafted pursuant to the mandates
of N.J.S.A. 40:55D-1 et seq.; some including fair share analyses,
housing needs studies and specific proposals for meeting housing
goals. Although basically paying lip-service to Mt. Laurel and
divining minimal fair share numbers, at least the concern is
explicitly addressed.

5. Substantial increase in zoning for higher density single-
family and multi-family uses in new zoning ordinances prepared
pursuant to N.J.S.A. 40:55D-1 et ggg.;l

6. Specific provisions in zoning ordinances to attempt to address
the housing need by mandating or encouraging housing for lower
income persons and subsidized housing itsel£;2

7. Increase in the actual construction of subsidized housing,

particularly for senior citizens, in municipalities which had

1 . - . .
This, of course, has resulted largely in expensive, if not luxury

housing. The zoaing controls, although at higher densities, are certainly

not even ''least cost" and certainly not directed at insuring opportunities.

for lower income persons.

2 . . o .
This has been rare but has, in fact, occurred. Some municipalities

are zoning for subsidized housing districts and conditional uses. Others

mandate percentages in larger developments. See answer to Question #1.
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never before considered such housing;1

8. Increased developer interest in Mt. Laurel- type litigation
and willingness to provide a proportion bf least cost and/or
subsidized housing in proposed developments;2 and

9. Importantly, a high degree of visibility to an issue which
never before was taken seriously: provision of adequate housing
opportunities for lower income persons in all areas of the

State.

Little or no subsidized housing for families is occurring.

This, of course, will evaporate if a strong developer's remedy is
not adopted. )
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QUESTIOY 6

Is the underlying goal of Mt. Laurel -- providing housing opportunities
outside urban areas for low and moderate income New Jersey citizens --
economically feasible? Will attainment of the goal affect another important
goal of this state - to rehabilitate its cities?

Housing lower income persons in suburban areas is not more economically
feasible than in urban areas. In fact, costs may be higher in urban areas
where new housing opportunities are often provided by redevelopment. This
often necessitates dislocation, demolition and site preparaticn costs not
experienced on vacant or sparsely developed lénd. The fact is that many
lower income persons now live in suburban areas and lower income jobs are
being created there. Furthermore, new housing opportunities are being pro-
vided in suburban areas for them throughout the nation. The crucial issue
is not whether such opportunities are economically feasible but whether a
municipality wants such housing or, if not, will be required to provide the
opportunity.

Where municipalities actively desire to have lower income housing
opportunities provided, they are provided. Examples exist in New Jersey
and elsawhere and scmez ares set forth in Answer to Question #l.l Also,
where recalcitrant municipalities or other bodies are forced to provide

such bousing, it is provided.2 The issue in such matters is the fortitude

Perhaps one of the better examples in this State is Princeton Township
which has encouraged and facilitated the provision of several hundred subsi-
dized units. New Jersey Directory of Subsidized Rental Housing, 1978, p. 14
If no such directive is forthcoming, no housing will be built.

2 See, e.g., Sasso v. City of Union City, Cal., 424 F.2d 291 (9th Cir.
1970), and Daily v. City of Lawton, Oklahoma, 1425 F.2d 1037 (10th Cir.
1970), where the subsidized projects were constructed following plaintiffs'
successful challenges of the municipalities' refusal to rezone to permit
"construction of subsidized housing. By the same token, following the United
State Supreme Court's decision in Hills v.Gautreaux, 425 U.S. 284 (1976),
upholding metropolitan-wide relief after a finding of unlawful discrimination
in the provision of subsidized housing, the subsidized housing has been pro-
vided in the suburban areas of the Chicago metropolitan region.
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and resolve of the Court, not economic feasibility.1

Housing opportunities for lower income persons in suburban areas can
be provided through subsidized housing, maﬁdatory percentages of large
~developments (with price and resale controls) and least cost mobile homes.
Least cbét housing, per se, will not reach lower income persons (except
through mobile homes and price controlled units); however, such housing
does make shelter economically feasible for middle income groups who
otherwise could not afford conventionally built (non-subsidized) housing

Mt. Laurel principles and the policy 6f urban revitalization are
not in conflict and, in fact, are interdependent. Mt. Laurel does not,
per se, indicate any policy as to the proper location of new housing
opportunities.2 It only calls for each municipality to do its fair share.
Fair share is approbriately geared to employment opportunities as well as
available land, among other factors.

Urban revitalization is a salutary goal. Since many of New Jersey's
lower income citizens are now located in the urban cities, revitalization
will help them. However, they will not be helped by (nor does a policy
of urban revitalization countenance) the continued polarization and ghettoi-
zaticn of economic classeé. Our cities will not be revitalized if we
continue to isolate the poor’in them and, in fact, add to their numbers.

The plight of the cities has been a function of the flight of jobs
and upper income residents from their borders and the increasing concen-
tration of lqwer incoﬁe residents in the cities who could not find housing

in the new suburban locations. See A Blueprint for Housing, 1970, p. 10,

3
r

Mt. Laurel Township is a grave example. A judicial directive regarding
the plaiatiff-intervenor will result in actual housing opportunities. If
no such directive is forthcoming, no housing will be built.
2 . . ) . . S

If anything contravenesthe policy of urban revitalization, it is the

Court’s '"developed municipality" distinction. See Answer to Question #
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11, 20, 28-29; "1975 Annual Report'; Manual of the N.J. Legislature, p.

431; Executive Order 46; "1977 Annual Report”, p. 5; Draft State Develop-

ment Guide Plan, p. 107, 9; Tri-State Regional Planning Commission's

RegionalDevelopment Guide, p. 7; Regional Plan Association'$ Second Regional

Plan, p. 8, 11, 55-57, 59. This has been explicitly recognized by
Congress.1

Continuing a process of isolating the poor in the cities, and
additionally housing the projected increase in population of poor
persons in the cities will exacerbate the’problems of urban decay.
It is not a feasible altermative, even if it were deemed appropriate,

to assume that the housing needs of additional lower income persons

1 The Housing and Community Development Act, 42 U.S.C. 5301 et seq.

expressly finds:
(a) The Congress finds and declares that the
Nation's cities, towns, and smaller urban
communities face critical social, economic, and
environmental problems arising in significant
measures from -~

(1) the growth of population in metropolitan
and other urban areas, and the concentration of
persons of lower income in central cities

(¢) The primary objective of this chapter is

the development of viable urban communities, by
providing decent housing and a suitable living
environment and expanding economic opportunities,
priacipally for persons of low and moderate
income. Consistent with this primary objective,
the Federal assistance provided in this chapter

is for the support of community development
activities which are directed toward the following
spacific objectives . . .

(6) the reduction of the isolation of income
groups within communities and geographical areas
and the promotion of an increase in the diversity
and vitality of neighborhoods through the spatial
deconcentration of housing copportunities for
persons of lower income and the revitalization of
deteriorating or deteriorated neighborhoods to
attract persons of higher income .

42 U.S.C. 5301 (a){1l) and (e¢)(8).
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should be met in the older central cities of a region. Revitalization
can ounly occur if housing opportunities for lower income persons are made
available in all areas of the state, including the cities,‘énd jobs and
upper income'pefsons, are, ia turn, attracted to the cities.

It is the utmost in hypocrisy to argue that the decay of the cities,
having been created by the flight of jobs and upper income residents, their
revitalization can occur by continuing to house all lower income persons
in them. The DCA plan calls for housing lower income persons in a similar
manner to housing others - near jobs and in areas with available land
resources. The plan also calls for continuing to house a substantial number
of lower income persons in the cities.l A true suburban proponent of urban
revitalization would order an end to the location of jobs and upper income
housing in the suburbs, not the continued exclusion of lower income persons.

The Court should realize that the issue of urban revitalization in the
Mt. Laurel context is a subtrefuge to attempt to justify continued discrimina-
tion. The demographic data highlight this. In Region 11 of the DCA plan the

following job pattern has occurred since 1970:

! For example, in Region 11 of the DCA plan (including Bergen, Essex,

Hudson, Middlesex, Morris, Passaic, Somerset and Union Counties), almost
50,000 pew units are allocated to the cities of Newark, East Orange, -
Orange, Hoboken, Bayonne, Jersey City, Union City, New Brunswick, Perth
Amboy, Passaic, Paterson, Elizabeth and Plainfield. This is approximately
18% of the total need ascertained for that region in the DCA plan.

-
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Covered Emplovment1 (rounded to nearest 1,000)

County 1970 1978 Change Percentage
Bergen 268,000 339,000 +71,000 +27
Essex 324,000 309,000 -15,000 - 5
Hudson 207,000 177,000 . =30,000 -14
Middlesex 170,000 230,000 +60,000 +35
Morris 87,000 140,000 +53,000 +61
Passaic 155,000 160,000 .+ 5,000 +3
Somerset 47,000 78,000 +31,000 +66
Union 215,000 231,000 +16,000 + 7

The obvious point to be derived from this data is the trend throughout
the 1970's (essentially uninterrupted and reflected in each year) toward
job location in the suburban ring.

Population data is equally signifiﬁant. Department of Environmental

Protection population projections in water quality management plans

certified by the Governor show:2

County 1975 2000 Change Percentage
Bergen 879,100 980,000 100,900 11.5
Hudseon 577,600 610,000 32,400 5.6
Essex 881,600 881,600 ——- : -
Middlesex 594,000 820,000 226,000 38.0
Morris 395,000 520,000 125,000 31.6
Passaic . 468,800 520,0¢C0 51,200 10.9
Somerset 203,700 280,000 76,300 37.5
Union 520,500 520,500 -—- ---

! Data reflects private sector "covered employment" for September of

each vear. A "covered jocb'"is ome covered by unemployment compensation

and dees pot include all jobs. Also there have been some definitional
~changes since 1970; however, the trends indicated are unaffected. The data
is from published annual reports of the N.J. Department of Labor and Industry
entitled Covered Emplovment Trends in New Jersey by Geographical Areas of

the State. -

2 These projections are in six (6) New Jersey Department of Enviroamental
Protection Water Quality Plans. Two of them, the Upper Raritan Water Quality
Management Plan and the Northeast New Jersey Water Quality Plans, were
certified by the Governor in March, 1980, and have been approved by the
United States Environmental Protection Agency.
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As indicated above, virtually all of the expected growth in that
is anticipated in the suburban counties. More importantly, this
growth for which water/sewer infrastructure is being planned and
étate policy.

The issue is not whether jobs1 and increased population are
suburban areas but whether lower income persons will participate

opportunities.

1 No case can be made that these are all higher income jobs.

region
is the

represents

going into

in those

If any-

thing, the data reveals that more lower income jobs are appearing in
suburban locations than in urban areas. This can be gleaned from covered
employment data by county which gives job classification breakdowns.
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QUESTION 7

Discuss the wisdom of limiting the reach of Mt. Laurel to developing
municipalities.

(1) =-- What rational exists to support such distinction?

2y -- Would the distinction reward those municipalities who
have used exclusionary zoaning most successfully, either
in remaining rural, or becoming developed without pro-
viding a variety of types of housing opportunities?

No rationale exists to support a distinction between "developing” and
""developed'" municipalities. Any such distinction clearly will operate to
"reward" exclusionary municipalities in the sense that they will avoid
compliance with a constitutional mandate.l_ More importantly, the effect
of the distinction is to eliminate the possibility of lower income
housing oppor?unities in the relatively developed inner suburban ring
where it may be most appropriate.

The DCA plan, for example, allocates over 50% of the regional need
in Region ll2 to municipalities with less that 500 vacant developable

acres. The breakdown is:3

A Units Percentagze
Central Cities i 49,627 17.8
Suburbs (less than 500 vacant acres): 92,443 33.0
Suburbs {500 + vacant acres) : 137,433 . 49.2
279,503 100.0

Thus, the statewide planning ageacy does not accept the notion that

future development of lower income housing opportunities should be exclu-

t Plaintiffs do not believe this result is beneficial either to upper or

lower income persons,and the notion of "reward",which denotes something

3 o
"good", is misplaced. Just as whites or blacks do not benefit from prevailing
racism, neither do ecomomic classes benefit from ghettoization.

Region 11 comprises Bergen, Essex, Hudson, Middlesex, Morris, Passaic,
Somerset and Union Counties.

3 Source: 1978 Housing Allocation Plan, DCA.

4 . . )
Newark, East Orange, Orange, Hoboken, Bayonne, Jersey City, Union

City, New Brunswick, Perth Amboy, Passaic, Paterson, Elizabeth, Plainfield.
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sively provided in municipalities ''like Mt. Laurel." Ironically, this Court

itself, expressed an awareness that most new housing opportunities would

occur within existing developed areas. Mt. Laurel, supra, 67 N.J. at 188,
fn. 21.1 Eliminating so-called develoéed areas from the re;ponsibility to
provide for lower income housing is incongruous; especially since this
policy will result in "in-fill'" or redeﬁelopment by exclusively upper-income

. . . . . 2
housing and non-residential uses - only lower income uses will be kept out.

1 The draft State Development Guide Plan essentially supports this notion

by delineating corridors for major future development (growth areas) largely
within areas which have already experienced significant growth.

2

Such "in-£fill" and redevelopment is occurring. A look at building
permit and covered employment data for municipalities which courts have
adjudged to be "developed" in either reported or unreported cases shows
the following:

Covered Emplo_yment1 1970 1978 Change %
Closter 1,884 2,262 378 20
Paramus 21,596 29,203 7,607 35
Demarest 243 293 50 - 21
Washington 414 477 63 15
Totowa 6,477 10,436 3,959 61
Morris 925 5,472 4,547 492
Cinraminson 1,916 4,372 2,456 128
Wenonah 161 340 179 111
Building Permits? Total 1970-1978

1-Family 2-4 Family Multi-Family Change
Closter 174 2 -- 176
Paramus 344 132 -- 476
Demarest 114 -- -- 114
Washington 204 -- 19 223
Totowa 262 34 -- 296
Morris 612 -- 202 814
Cinnaminson 341 ~-- -- 341
Wenonah S7 -= -- 57

Source: New Jersey Department of Labor and Industry Annual Reports -
"Covered Emplovment Trends in New Jersey'". See answer to
Question {6 for further data.

Source: New Jersey Department of Labor and Industry Annual Reports -
"The State of New Jersey Residential Construction Authorized
By Building Permits."
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This Court should either limit Washington and Demarest to their facts

or narrow the holdings. Washington Township was found to have only 46

vacant acres (2.3 of its total land size of 1,984 acres) with little

commercial use and no industrial use. Pascack Associates, 74 N.J. at
477-8. Demarest had only 32 acres of vacant land (2.5% of its total
land size of 1,345 acres), a 7-acre commercial development and no land

zoned for industry. Demarest, supra, 74 N.J. at 523-4. This Court

could hold that only a2 municipality with so little land (both in terms
of actual acreage and in terms of percentage of land) and no industry
is exempt from a Mt. Laurel obligation.

A better approach should be that the burden of proof could be placed
on the municipality which is alleging that it is developed to prove that
development of any of its vacant land for lower income housing would cause
a real and substantial detriment to the municipality.1 Such a municipality
would also have the burden of showing that a specific proposal for in-

: . . . ; 2
fill or redevelopment for lower income housing would cause this detriment.

1 In Washington Township the court-appointed masters found that the

proposed multi-family housing would not detrimentally affect Washington
Township. Washington Tp., supra, 74 N.J. at 507. Plaintiffs believe
this finding is not unusual and would be the likely outcome.

2

This is especially true where the municipality is permitting redevelop-
ment of new residential or expanded non-residential uses. Developed ’
municipalities with no vacant land still "grow" through redevelopment. A
municipality should not be permitted to undergo such change without insuring
that lower income housing opportunities are provided.
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A municipality should also have a special obligation to its own
. . 1
lower income persons who are in need of housing. The need of these

residents2 should be given substantially more weight than an infringe-

‘ment upon the character of the neighborhood a municipality. Preservation

of the municipal character should not be a basis for forcing lower income
persons out of the town and into an urban ghetto.

The Court should also consider the rural municipality distinction.
Plaintiffs support the position of the DCA Housing Allocation Report. It
establishes four basic principles:

{1) Municipalities which are categorized as growth or limited growth
areas must provide their fair share of housing for low and moderate income
persons. DCA Report, p. 2.

(2) Municipalities which "may be exclusively categorized as open
space or prime agricultural areas'" may defer their obligation to provide
for a regional fair share until a later date. DCA Report, p. 23.

(3) These deferred municipalities must still rgspond to their share
of existing housing needs. "Each municipality's indigenous share of 1970
housirg need exists and is an immediate need. Attending to such neéds
would be remedial rather than growth-oriented and should be addressed
immédiately by every municipality regardless of any future growth policy.™

DCA Report, p. 21.

1 . ' . i . -
This means lower income persons living in substandard or overcrowded

conditions or paving more than they are financially able to afford.
As shown in Mt. Laurel, itself, a pattern of discriminating against
lower income neighborhoods in the provision of municipal services (streets,
lights, recreation, etc.) cannot be a land use practice excused because

a municipality is "'developed".
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(4) "A municipality will lose its deferred status if it actually
experiences growth or elects to pursue policies which encourage growth.
For example, a municipality would be encouraging growth if it actively
seeks ratables or‘jobs or manifests other characteristics which could
be considered as having a growth orientation, such as zoning for commercial
and industrial ratables. Where a municipality is experiencing or encour-
aging growth, a share of that growth (as quantified in this report) should
be for low- and moderate-income housing." DCA Report, A-23.

Limitation of these agricultural deferments is important because
rural counties are gaining in employment1 and ére projected to gain
substantially in population.2 These statistics should be compared to
the loss of industry and projected lack of growth in our urban counties

discussed in Question #6.

1 RumaL 1970 1978 % Change
Hunterdon 12,991 19,432 | +55%
Sussex 11,158 16,856 +51%
Warren 20,297 25,230 +25%
Séurée: Department of Labor and Industry 1970 N.J. Covered Employment
Trends; 1978 Covered Employment Trends in N.J.
2

The Department of Environmental Protection in its Water Quality Manage-
ment Plans which have been certified by the Governor contain the following
population projections:

i % Growth
Northwestern New Jersey 1975 2000 ' (1975-2000)
Sussex 99,000 164,300 66.0
Warren 80,000 100,100 25.1
Hunterdon 78,500 . 107,700 37.2

Total: 257,500 372,100 44 .5
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(3) =-- What impact would the distinction have on the Executive's
apparent priority to help rebuild urban areas? (See 1980
State of the State message.) Would it add to or subtract
from an effort to concentrate on urban problems?

This has been previously answered. See answer to Question #6. The
distinction makes no sense in that context. As already indicated, strategies
for in-fill developmeﬁt must include opportunities for lower income persons.
State policy,as reflected in the DCA Allocation Plan and Executive Orders is
that lower income housing opportunities are appropriate in every municipality.
If the inner ring\of suburbs are excluded from a Mt. Laurel obligation, lower
income housing will be limited to increasing the lower income population
in the cities and in the outer suburbs. This simply does not make plaaning
or legal sense. There is no basis to distinguish between economic classes
as to housing location between developed/developing areas.

(4) -- Discuss the function of the six Mt. Laurel criteria relating
to the "developing' status of a municipality.

(3) =-- Are the criteria (a) conjunctive?
{b) merely illustrative?

The "criteria” presented in the Mt. Laurel case have been extrapolated
out of context and have been given a meaning never anticipated by the
origiral litigants or the Court. They simply were illustrative of how
that particular municipality had developed over a period of years. It
certainly canmot be dispositive of a constitutional obligation. Madison,
for example, had developed quite differently and yet was found to be subject
to Mt. Laurel. The criteria are neither appropriately used conjunctively
or illustratively in determining the appropriates of local land use controls
for all municipalities. The key issue is whether the municipality has

responded to its fair share obligation:
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1. Does it have a fair share of lower income housing
opportunities?;

2. Are there local residents or employees in need of housing
opportunities?; and

3. Is there available land for growth or appropriate land for
redevelopment?

6y -- Can a municipality fit into more than one Mt. Laurel category
(undeveloped, developing, developed) simultaneously? For
example, what is the "duty" of an 80% developed municipality
under Mt. Laurel?

All municipalities are partially‘developed and partially undeveloped
as to the existence of available vacant developable land. Some also contain
agricultural lands. The question underscores the meaningless of the dis-
tinction. The duty of an 80% developed municipality is to provide housing
for low and moderate income persons in an amount which approximates its

DCA fair share number. See also answer to Question #11.
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QUESTION 38

Discuss the relevance of "fiscal zoning' to Mt. Laurel cases. Should
the Mt. Laurel doctrine be dependent on a showing of fiscally exclusionary
motive or purpose or is the effect of exclusion the only factor to be
considered in exclusionary zoning litigation?

Plaintiffs have never haé the burden of providing a "fiscally exclu-
sionary motive or purpose" in a HNt. Laﬁrel case. The plaintiffs in Mt.
Laurel proferred little evidence in that'regard and certainly did not
perceive such proof as an element of their case. Neither did the initial

trial court or this Court. In fact, the issue of fiscal zoning arose in

- Mt. Laurel as a defense which this Court considered and resoundingly

rejected. Mt. Laurel, supra, 67 N.J. at 185-186.

Perhaps one of the clearest holdings in Mt. Laurel was that the focus .
of such litigation was on the existence of an exclusionary land use plan,
per se. Even intent, although proved in Mt. Laurel, is not necessary. Mt.

Laurel, supra, 67 N.J. at 174, fn. 10. Plaintiffs need only prove that the

effect is exclusionary and discriminatory. The constitutional right pro-
nounced by this Court is the right to an opportunity to live in a community
and, negatively, not to be precluded from that opportunity by needlessly

restrictive land use policies and regulatioms.  Mt. Laurel, supra, 67

N.J. at 180. That right is as effectively extinguished or thwarted by an
exclusionary zoning ordinance irrespective of whether the ordinance was
motivated by a fiscal reason, a dislike of or pfejudice against lower
income persons or a desire to mazintain an existing homogeneous lifestyle
in a municipality. Accordingly, in Madison this Court invalidated -
Madison‘Township's 1973 zoning ordinance without any determination or

analysis of whether the ordinance was adopted for a fiscally exclusionary
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motive or intentionally to discriminate against lower income persoas.
From the perspective of the one who has been excluded or discriminated

against, it hardly matters what the purpose or motivation was, if any.

‘The effect is equally devastating.
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Al Discuss the wisdom of & ver se rule against large lot (e.g., 5 acre)

zoning g

0

As recognized by this Court in Mt. Taurel and Madison, the provision
of nousing oprortunities for persons of low, mederate and, even, nmiddle
inccmes requires that a sufficient amount of land be zoned for high density

devalopment and at minimally necessary controls. Mt. Laurel, supra, 67 N.J.

at 166-68; Madison, supra, 72 N.J. at 508, 512. It is irrelevant to the

provision of housing for these lower and middle income families how the remain-
ing land in a2 municipality is zoned. Land zoned at one home to the acre or
to five acres will not provide a housing opportunity affordable to low, moderate

or, even, middle income families. See A Blueprint for Housing in New Jersey, ©.

11; The Housing Crisis in New Jersey, ©. &8, £3; lew Horizons in Housing, D- 1;

u

Land Use Regulations, The Residential Land Suvnply, p. 9-10; Stzte Housing

Prozrams and Policies: Hew Jersey's 1977 Housing Element, p. 19. In short, the

interests of these families are not necessarily Ifurthered by a per se rule
azzinst large lot zoning.
Cnce a nmunicizslity has provided its fair share of low and moderate income

of 2 municizzlisy's large lot zoning should be evaluatsd

unidsr the traditional tests of reasonableness, that is: is the large lot zoning

r2z3onable under all the circumstances and is the large lot zoning confiscatery.

Fome Builders! lezzus of So. Jersey v. Berlin To., 81 ¥.J. 127, 137-38 (12793);

Pascack Ass'n, Ltd. v. Washington To., T4 N.J. 470, 483 (1977). Accordingly,

the large lot zoning chzllenged in Catuto was invalidated not on Mit. lLaurel

f arbitrariness and capriciousness.
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er se exclusicn of mobile housing (see

Discuss the validity of a
ckers v. Gloucester To.)

< u!
[

o

municipality which seeks to provide a housing opportunity for moderate

izl amount of land for mobile

ot
-t

and middle—income persons must zone a substan
home parks and mobile home subdivisions. Mobile homes, having undergone dramatic
changes pursuant to state and federzl regulations, are safe, decent and the

least expensive form of conventional housing available today. In Mt. Laurel II,

151 %.J. Super. 317 (Law Div. 15378), where an extensive record was presented to

the trial court regarding mobile homesl, the court found that mobile homes were

"prototypical examples of least cost housing." Mt. Laurel II, supra, 161 N.J.

the only new type of housing, other

m

Super. at 357. In fact, these homes ar
than subsidized or price—controlled units, which can Tbe affordable to a2 moderate-
income family today. The mobile home subdivision is the only opportunity in
the 1980's which is comparable to the housinz oTrortunity provided by the levitt
developments in the 1950's.

The mobile nome is now as thoroughly regulz-ed for construction quality

as the conventional home Ty the Mobvile Home Constru

3

(e

tion and Safety Act of 197k,

.. . X .. e . 2
42 C.S8.C. 5h0O1 et seg., and its implementing regulations, 25 C.F.R. 280. See
1

1

The ¥t. Lsur2al II record as to the minimum costs of various types of housing
i3 zurmarized Telow:
. Haeckel Reading

Summary Zxper:s’ Davis JA-L9%a, JA-601la,
To== of Housinz Unit Cost Projsctiscns JA=L92a 5002 602a & 6QLa
Mobile Home in Park : 32€62-291 per mo. 3275 3268 $291
Mobile Home on Privats Site 3333 - $333 -
Modular 33k2-358 3354 5348 $3k2
Aparcmant 33552375 ‘ 5350 - &37
ADAXrTIISNT wIo s Y7 375

"
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also Plaintiffs Mt. Laurel II Reply BEriz

. , . : . 1.,
Additionally, as recognized by this Ccurt in two recent cases,” the

[y

trizl court in Mt. Laurel II,2 and as thoroughly briefed by Plaintiffs in

the appeal of KHi. Laurel II,3 mobile homes in their construction, size and

appearance have undergone dramétic improvements. In fact, Mt. Laurel Township
itself, in summarizing the factual record now before this Court,admitted that:
"it would be difficult to argue based on the record (below) that mobile homes,
if properly developed, would not be a reasonable method of providing housing
for, if not low income, perhaps moderate income families." Mt. Laurel Tp.'s
Brief at p. 97:42 to 50.

| uie mobile homes. NewiJersey is one

Nor is there any l=gal basis to exc

of the few states where the courts permit the exciusion of mobile homes. Only

Taxpayers Assn. of Weymouth To. v. wWevmouth To., T1 N.J. 249 (1976);
Koaster v. Hunterdon County Bd. of Taxazion, 79 N.J. 381 (1979).

2 The trial found that: '

—~
The tesiimony and evidence oifered by the intervenor
make it abundantly clear that the modern mobile home

is a Zfar cry from the primitive highway-borne shelters

of th= v

o
ist. s neot necessary to recite the
da2tails of that eve i e
2
-

conclusion is in-
are today an acceptable

e at costsconsiderably
ly priced conventional

2scapabl 5

form of heousing and are zavail

below +that of the mos:
ipgie-family dwellin
uper. at 357.

L

3 Since 1962, the typical mobile home has substantially increased its
‘square footage making it comparable in size %o conventicnal housing. Fourteen
foot single-wide mobile homes (twice the size of the Vickers' trailers) and
double-wides {a2lmost four times larzer) zre now the predominant tyyes of homes
on the market. CZaeckel, 3T 17-2. Similzrly, the design of mobile home paris
has z2iso improved dramatically during the past eizhteen years. In Vickars,
the mobile homes park sroposed a lot s 24k00 sguare feet (kO x €0 in

tc twenty units ver zc ick L.J. at 246,

levels nave Teen s D typically bul

of arrroximaialy s It comparable

subdivisicns. Lyn dlition to larger lc

scazing, cul-dz-s32 2come common t o
varxs. Haeckal, 3 73 5. Laurel IT Reply 3ZrisT,




two other states, in dated cases, still uphcld the ftotal exclusion of

1 oo ney - ;

. . 9 - : . . 2
motile homes: Ohio by direct holding™ and FNew Hampshire in dictunm. These

states and Mew Jersey are the only ones in which Vickers remains goocd law.
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has been raised, the courts have

3

declared the exclusion arbitrary, unreasonadble and void.

132 N.E. 24 626 (Oaio Ct. of App. 1955); Carlton v.
{Chio Ct. of App. 1955)

- Slainfield v, Hood, 250 A.2d4 69 (H.%. Sup. Ci. 1968)

- ez c23es cized in Plaintiffs’ %, Laurel 1I Reply Brief at . 13-23.




QUESTION #10

When, under Mt. Laurel, does the presumption of invalidity of an

ordinance {based on particular exclusionary characteristics) attach and

to what extent? What evidence will rebut such presumption?

upon

(1) -- What is the effect of such rebuttal (i.e., does the burden
shift back to plaintiffs)?

A municipal land use ordinance is prima facie invalid under Mt. Laurel
plaintiff's proof that:
1. The challenged land use ordinance does not:

a) provide a realistic opportunity for a variety and choice
of housing for persons of low and moderate incomes; or

b) provide a realistic opportunity for an adequate number
of low or moderate income housing units; or

2. The land use ordinance explicitly contains "requirements" or
"restrictions which preclude or spbstantially hinder" the provision of
housing opportunities for persons of low and moderate incomes. See
Mt. Laurel, supra, 67 N.J. at 181.

The major criteria for evaluating whether a land use plan realistically

provides a housing opportunity for lower income persons are:

1. inclusionary controls relating to subsidized housing oppor-
tunitiesland, where necessary, affirmative action to facilitate such
housing;

2. adequate provision for mobile homes with regulations to
insure least cost development for lower income persons;

3. mandatory requirements for major developments guaranteeing
a minimum percentage of lower income units through subsidization,
price controls, density bonuses, etc.;

4. absence of discrimination in use of municipal resourges and
services as applied to lower income housing and neighborhoods.

1

This might include creation of a local public agency, cooperative

agreement with local or regional housing authority, land banking, reso-
lution of need, payment-in-lieu of taxes agreement, use of Community
Development monies to undertake housing construction. See Plaintiffs-
Appellants Brief, Mt. Laurel II, p. 59-62 and 122-128.

2

See Mt. Laurel IT proofs regarding discrimination as to streets, street

lighting, water, sewer, recreation, etc. Plaintiffs-Appellants Mt. Laurel
IT Brief, pp. 84-104, 129-135.
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Certainly a prima facie showing can easily be established if the iand
‘use plan does not even provide controls explicitly critiqued in Mt. Laurel
and Madison. These include:
1. The variety and choice of housing types;

2. Single-family detacheg units and their lot size, unit size
and frontage requirements;

3. Multi-family units and their dens%ty level and unit size
requirements and bedroom restrictions;” and

4. The extent of mapping for low and moderate income housing

1 In Mt. Laurel, the court reiterated that a variety and choice of housing

types must be provided to meet a '"full panoply of needs' including small
single-family homes on small lots, mobile homes -and multi-family housing.
Mt. Laurel, supra, 67 N.J. at 174, 181, 187. See Question #l above.

2

In Mt. Laurel, the Court specifically condemned quarter acre (9,375
square foot) lot minimums as '"realistically allowing only homes within
the financial reach of persons of at least middle incomes.'" Mt. Laurel,
supra, 67 N.J. at 164, 183, 197. Subsequeatly, in Madison, the Court
condemned lot sizes of 7,500 square feet. Hadisom, supra, 72 N.J. at
505, 516. Floor space requirements were also evaluated in Mt. Laurel.
The Court specifically addressed and invalidated the Township's non-
occupancy based 1,100 square foot standard as exclusionary. Ht. Laurel,
supra, 67 N.J. at 183; see also, Home Builders' League of So. Jersey v.
Berlin Tp., 81 N.J. 127 (1979). Mt. Laurel also addressed lot frontage
requirements and condemned the township's standards of 75 feet and 100
feet as precluding single-family housing for even moderate income families.
Mt. Laurel, supra, 67 N.J. at 183.

3 Mt. Laurel and Madison specifically underscore the exclusionary effect
of zcning only for low density multi-family development. In Mt. Laurel,
the Court described the density limit of 6 and 7 units per acre as "low
deasity." Mt. Laurel, supra, 67 N.J. at 168. The fact that Mt. Laurel

had a2pproved several thousand apartments was deemed per se irrelevant

given the demsity limit. Mt. Laurel, supra, 67 N.J. at 166-68. Similarly,
Madison's limit of 5 units per gross acre was condemned as exclusionary.
Madison, supra, 72 N.J. at 508. The evaluation of floor area requirements
of multi-family units is identical to that of single-family units. Addi-
tiomally, in Mt. Laurel in reviewing the housing opportunity being provided
by a municipality's zoning for multi-family units, the Court specifically
condemned bedroom restrictions as per se invalid. Mt. Laurel, supra, 67
N.J. at 183, 187.
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development and Eommercial/industrial and other employment-
generating uses.

The presumption of invalidity of a municipality's land use regulations
attaches if the initial review of the ordinance under coansideration fails
to meet these major criteria. (Plaintiffs reiterate that the provision of
"least cost' housing is clearly not enough. Although least cost housing
will provide a housing opportunity for a needy class and should Ee mandated,
it does not meet the needs of lower income persons.) If a municipality has
not fulfilled these mandates, the opportunity for housing available for
persens of low and moderate incomes has been presumptively precluded and
the burden shifts to the municipality to justify ;ts exclusionary practices.

This Court has stated that once the burden shifts to the municipality
the presumption that the ordinance is invalid is a "heavy one" to rebut.

Mt. Laurel, supra, 67 N.J. at 181. There appears little which the Court

will accept as rebuttal other than proving that the plaintiff's case is
factually wrong. In Mt. Laurel, the Court rejected fiscal reasons (67
N.J. at 185-186) and also stated that ecological bases for exclusionary
land use restrictions were invalid unless 'the danger and impact (was)

substantial and verv real . . . and the regulation adopted (was) only

1 In Madison, the Court specifically mandated that sufficient areas

(overzoning) must be made available for least cost housing. Madisoa,

supra, 72 N.J. at 519. Additicnally, in Mt. Laurel and Madison the Court
reviewed the extent of industrial and commercial zoning by these munici-
palities and the reasonableness of the housing opportunity being provided in
relation to the employment opportunities being or sought to be generated within
the townships. Mt. Laurel, supra 67 N.J. at 162-63, 187; Madison, supra, 72
N.J. at 503-504. This relationship is an indication of the adequacy of the
provision for low and moderate income housing opportunities set forth in the
challenged land use plan. Mt. Laurel, supra, 67 N.J. at 187; see Question

#13, infra.
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that reasonably necessary for public protection of a vital intergst.”
Mt. Laurel, supra, 67 N.J. at 197.

The burden never shifts back to the plaintiffs. Once the presump-
tion is establi;hed, effective rebuttal means that the defendant would
win. The idea of a reshifting of the burden is essentially meaningless
and seems more semantic than real. The Court held in Mt. Laurel that,
once the burden shiftsg the defendant essentially must prove, by the
prepénderance of the evidence, that its land use plan is constitutionally
valid. The clear intent of that ruling was to insure that there would
be no question about the wvalidity of 2 land use plan which was shown to

be prima facie discriminatory against lower income persons.

©

2) -- Where plaintiffs seek a builder's remedy, how should the
burden of proof be allocated as to that remedy?

This is an equitable remedy fof a victorious litigant. The basis for
awarding it is discussed in answer to Question #21 below. In sum, plaintiffs
believe that developer-instigated litigation should be bifurcated. Once
liability is established,1 the builder's remedy should be presumptively‘
granted. If the defendant opposes the relief, it should be required to
prove, by a preponderance of the evidence, that the development plan will
result in substantial adverse health or safety consequences which cannot

be rectified by appropriate planning or regulatory techniques.

! Clearly a finding of only a technical violation would not trigger the

builder’s remedy. The violation must be more than inconsequential. However,
good faith or intent are irrelevant. A substantial violation should trigger
the builder's remedy regardless of municipal attitude.
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[MASON, GRIFFIN & PIERSON

201 Nassau Street

Princeton, New Jersey 08540
(609) 921-6543

Attorneys for Plaintiff,
The Allan-Deane Corporation

SUPERIOR COURT OF NEW JERSEY
LAW DIVISIOQU~-SOMERSET COUNTY

D
-THE ALLAN-DEANE CORPORATION,
et al.,
Plaintiffs,
vs.

THE TOWNSHIP OF BED!INSTER,
et al.,

Defendants.

THIS MATTER having
of Application for Relief to
and this Court haviné issuedA
April 19, 1973 providing for
considering whether Defendant
previous érdérs of this Court
finding of noncompliance, for
appropriate remedy, and this

an Opinion handed down on Dec

OCKET NOS. L-36896-70 P.W.
L-28061~-71 P.W.

Civil Action’

ORDER APPQINTING MASTER

come before the Court by way
Litigants, pursuant to R.1l:10-5,
an QOrder to Show Cause on
a heéring for the purpose of
s had complied with the

and, in the event of a

a determination as to the
Court having determined in

ember 13, 1979 and by Order




entered on January 4, 1930 (mistakenly dated January 4,
1979) that Defendants have, in fact, not complied with the
previous Orders of this Court and the Ccourt having deter-
mined in an oral decision handed down on January 29, 1930

to order Defendants to rezone a defined area of the Township
within a given time period, under the éupervision of a Court
Appointed Master, qualified as a planning expert, to act on
the Court's behalf as more particularly set forth in this
Court's Order for Remedy to be entered hereafter;

and this Court having further ordered the parties to attempt
to come to an agreement as to the identity of the Master,

and the parties having reached such an agreement,

IT IS on thiéozaz-éay of ;,/Lj‘/iaw/7 1980,

ORDERETD as follows:

. 1. George M. Raymond, President of the planning
firm of Raymond, Parish, Pine & Weiner, Inc. is hereby
aprpointed the Master, to act on the Céurt's behalf to
monitor the Defendants' efforts with respect to:

a. This Court's Order to rezone the
202-206 Corridor in Bedminster
Township.
b. This Court's Order to review and
revise all pertinent land use -

ordinances affecting development
within such corridor.
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c. This Court's ruling that the cor-
porate plaintiff is entitled to
receive prompt and specific
relief .

2. The Allan-Deane Corporation and Bedminster Town-
ship are ordered to equally share the cost of the time and.
services of the Master and his firm. Raymond, Parish, Pine
and Weiner's fee schedule attéched hereto as Exhibit "A" is
hereby approved as the rates for thé services of the said
George M. Raymond and his firm, which shall be billed to
the parties.

The Master shall submit monthly invoices and
duly executed vouchers on the appropriate forms for services
rendered at the rates set forth in Exhibit "A" to the plain-
tiff Allan-Deane and the defendant Township of Bedminster,

which shall each pay‘one—half thereof.

3. Duties of Master

The Master appoinﬁed herein shall have the duty
to:

A. Attend, either persénally or through a
raoresentative, and, if he chooses, participate in all public
meetings, informal meetings, and work sessions of the Township
Committee, Planning Board or other special committee at which
Bedminster Township's duties under this Court's Orders are dis-
cussedvor acted upon.

B. Analyze the proposed revisedrofdinances to




be presented to the Court by the Township and submit a written
report to the Court, on or before May 9, 1980, on the issues
of whether such ordinances:

a. Comply with the opinions and orders
of this Court; :

b. Are in substantial conformity with
the regional planning for the area
by all appropriate regional plan-
ning agencies including, but not
limited to the Somerset County
Planning Board, Tri-State Regional
Planning Commission; and the Depart-
ment of Community Affairs Division
of State and Regional Planning.

C. To observe and monitor the application process
by the plaintiff, Allan-Deane, following the adoption of
suitable land use ordinances for a plann=d development through
at least the preliminary approval stage, and shall remain
available to report to the Court if any dispute arises involv-
ing that application. Thereafter, Allan-Deane may make
application to this Court to continue the services of .the
Master through construction and the issuance of certificates
of occupancy.

D. To undertake such other responsibilities as

the Court may deem necessary or desirable to speedily imple-

mant the relief ordered in this proceeding.

B. THOMAS LEAHY, J.S.C..:




Discuss the proper functicn of the Housing #llocation Plan of the
New Jersey Department of Community Affairs Division of State and Reclora_ Planning
in exclusionary litigation. Should a demonst ation of satisfacticn of a
particular Division on Planni=nz 2llocation cons*itute orima facle evidene

of compliance with Mt. Laurel?

The Department of Community Affairs, Revised Statewide Housin

Allocation Report for New Jersey (May 1978), is a guideline for municipalities

in planning and providing for their shares of needed housing for persons of
low and moderate income. This report is based upon a uniform review and
analysis of employment growth, tax ratables, vacant lands and development
constfaints within municipalities throughout the state. The DCA plan shouli
be deemed to be prima facie proof of the municipal oblization to prov1 housing
for low and moderate income housing. It however was not designed to be and
cannot ba used to measure the need for least cost housing.

The DCA plzan aonsiders cnly ths housing needs of low and moderate
income varsons (those eerning up to approxinately $8,567 in 1970 dollars)
2. 5. Lz =2ftamrt was ma2isz To dsiermine or alleocate the housing
needs o7 vpersons earrning more than this zmount. Despite the specificity
of the zlzn in regari to income levels, municipalities have misused the
allocatizsns set forth in ths report by equating them with the number of "least

or example, ahwah, with a
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units, argues that this number

comprises its completz obligation to proviis least cost units. Mahwzh drief,

T : - > - ~ D3 A Ty 1a ffah ¥ by - < . e -
p. 21. Leaast cost, in turn, was d2linsd 2y the Mahwah expert as housing that
Y vym o 7 n 1 -- =] .- - T -~ - >4
can be tullt at "2 lesser 2est than convantionnl nousing =t a given price
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generally on large lots requiring very expensive improvements.” lMahwah
brief, pp. 89, 6L, 79, 60. This "lesser cost housing"” resulis in units

, : , ; ‘s e L) .
selling at close to $100,000 in Mahwah. (Mahwah opinion at 45-46). Other

municipalities, including Clinton, have also adopted this position, that is,

¢t

utilizing the DCA numbers as their fair share of least ceost or lesser cost
housing.

If the only focus of exclusionary zoning cases is the Mahwah
"lesser cost" or least cost unit seiling a% close to $100,000 then the DCA
Allocation Report is irrelevant, meaningless and inadmissible. The low and
moderate income persons whose needs were considered in the DCA Report can
never hope to benefit from these units. Furthermore, the people who can
benefit in Mahwah were not considered or counted in the DCA report. Persons
would require an income of $35,000 to’'$L5,000 a year to be able to live in
the Mahwah "lesser cost"” units. To use the DCA numbers for low and moderate
income parsons to determine Mahwah's fair share of lower cost housing for
Ay

persons with an incomz of 335,000 to $:5,200 makes no sense.

The DCA raport makes sense ani should be deemed 'prima facie

7alid Ior othe purToss Do waich 1t was inms=nied, as a measure of the
municipa2lity's oblizztion to provide low 2né moderate income housing.

In Y¥adissn, this Cowrt noted "we conceivably might regard a fair share

vlan consiructed (undsr Exscutive Order No. 35) as meriting prima facie

Judicial ascceptance.” Madison, supra, 72 I.J. at 538. However, because the _

DC4 draft was only a prelinminary report at the time of the Madison decision,

the DCA report was not discussed further by the Court. Yet all members of

the Cour: in Madisen reccognized that determination of fair share is much nore
= legisiative or an administrative Tunczicn ~hazn a judieial one. (Ses=

Justice Conford, T2 N.J. at 531 to 523; Pashman, T2 H.J. at 576-6; Schraiber,
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72 N.J. 621-2; Mountain, T2 H.J. at 627 and Clifford, 72 ¥.J. at 632).
f-e advantage of the agency approach is that the agency has the
and resources to study the problem in depth, taking cbjective account of

competing interests." 72 N.J. at 627. It can "render the makihg of allocations

it
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ative fairness’ to all municipalities on a uniform, consistent basis.

Madison, supra 72 ¥.J. at 532. This approach is by far a preferable one for

a court listening to and trying to resolve the "statistical warfare' of ccmpeting
fair share plans brought on an ad hoc basis in isolated cases.

The primary advantage of the D.C.A. plan is that it establishes
a2 uniform methodology which can be followed by municipalities throughout the
state. The D.C.A. report determines housing need in the state on the basis
of existing present need as of 19701. and projected household need for low
and moderate income persons until 1990.2'

The units are then allocated among the municipalities on the

basis of Tour equally weighed criteria: wvazcant land, employment growth, Tiscal

. . 3.
capacity =and personzl iaccme. This produces a fair share number for the

municiga’ityr.  D.C.A. then ascertains thattihere is sufficient vacant develovzble
land to paErmit <hniz

1. BExisting oprasent nsze2d was determined on the basis of dilapidated units,
overcrowiad units znd units necessary to establish a minimum vacancy rate.
Allocztizn Report, p. 5.

. Pregszactive need was determined by projecting population growth and average
housenold size for 1390 in sach regicn. This gives a pro jection for the numver of
additionzl houssholds in 1990. This number is multiplied by the percentage of the
households that low and moderate inccme in 1870. This determines the projected

s~

ate income households until 1990. Allocation Report, p.%.

13
‘

3.  These zre recognizai acceptable criteria. See Madison, supra, 72 H.J. at S42 n.k45.

4. If thers is not sufficient develornabls land, the municipzlity's share is
reduced z2nd ths aiditional units realloczatel. Allocation Plan, p. 19.



. court is convinced that the methodolocy is

The D.C.A. methodology should b2 deemed prima facle wvalid.

This means that a court should utilize ths D.C.A. metnodology unless the

apricicus.
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Acceptance of the D.C.A. methodology will tremeandously simplify litigation.
As it is now, each planner for any party is frze to start from ground zero

and develop his or her own allocation plan. The planner detarmines housing

needs in his own way; uses his own formula and time frame for projected housing

needs; determines his own factors by which he will allocate fair share and
the weight to be given to each factor, The result is both a statistical

war between the parties and a war between the planners’' methodologies.

Prima facie acceptance of*the D.C.A. methodology will substantially reduce the

disputes.
Prima facle acceptance should a2lso be given to the D.C.A. numbers

Dy

set forth in the Allocation Report. There is, however, a difference between

the methodology and the numbers. The methodology is =2n approach which D.CL.A.
believes can be used ovaer a long period of tim The numbers which D.C.A.

)

2 the best statistics whichwaxisted at the time

pluggad into that formula w2

"

s 2 -
a later date.

have now been updated. Should =2ny other number ini

or example, population projecti

tially

ven to be obsolete a3 2 result of updatad statistics,

o

the zrasumdption of

The naw or revised

Additicrnally, plaintiffs submit that the regions derarcated in th

D.C.A. report should be desmed presumptively valid., The
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regions: +ten (10) individuel counties are regions; the eigh% (8) counties

97 the northeastern New Jersey ars comtined into a single region and Camden-

‘Burlington-Gloucester counties ars zombined as ons region. The larger regions

were established to make sure that the ragion was large enough to encompass

housing needs within thé area. The report notes tna® Hudson County for example

lacks the land to provide its needsd amount of ncusing. Allccation Report, p. 12.
The Court in Madison formulzted a "position as to the concept

f Mouni Laurel princivples
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of region in the context of an ad hoc zppli

to a single litigated ordinance.” Hadison, supra, 72 H.J. at 539. The Court

recognized that experts might reasonably differ in dafining region. Madison,

-

supra, 72 N.J. at 539. A concern was expressed that "undue restriction of the

pertinent region" might impair the objective of securing an adequate

opportunity for lower income housing. Madison, supra, 72 ¥.J. at 5hl.

o

Accordingly, the Court suggestaed that in the context ¢ ad hoe litigation, a

county wzs not a realistic bvoundary for a regicn and that a region is more

appropriztely demarcated as that area from which the population of the Township
would b2 <drawn, absent exclusionary zonirng., Madison, supra,T2 H.J. at S537..
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7sis In lladison Ioe23s not precluads

v i

rima facie Judic
acceptancs of the D.C.A. fegions. Even though D.C.A. delineates some individual
counties as regions, this is not invalid. It was dene in the context of a
statewide alloecatison of uniits with *the purpose of securing an adeguate
unity for lower income housing. This was not 2 parcchial attempt to A

aticn of these regions. TFurthermere,
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waere a2 single county Is delineatad as a ragion, the fair ghare =2llocation is



based upon the state's best projection of the county's population in 1990,

this projection takes into account the persons now living outsids the countiy
wno will move into it. Fof these reasons, the D.C.A. determination of region
should be declared prima facie valid. Should a court find this determination
t2 be unrsasonable in the case of a2 particular county or municipality, the
D.C.A. formula can still be used. Any planner can do the mechanical calculation
of applying the D.C.A.methodology and data to the revised region.

Finally, the D.C.A. development limit as applied to a particular
municipality should be presumptively valid. D.C.A. does not require a fair
share allocation to exceed the development limits of a municipality.
Development limits in a town might be less or more than D.C.A. projected and -
the amount may change over time. Thus a municipality is free to rebut the
allocation number by showing that it does not have sufTicient develcopable
land to accomodate it. Where D.C.A. has found that a nunicipality's allocation

cannot be met becauss of z lack of developable land, a plaintiff ¢can likewise

To a2 munizizgel Stligasicn. Acceptance by the Court of the allocation report
as orizsz Jacie valid will permit all partiss to use it as a reasonable workin

Tool; suckh approval would tremendously simplify litigation.

1. Developable land mey become devaloped and agricultural land may coms
into uss for residentizl Durposes.

-56-
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3. Should fair share orders imvnosed on non-complying municipalities adont
ying
the Division on Planning's allo:s i Lty demonstrates

ation unless the municipali
riatg

iave.

that such allocation is inappro?

A master or the municipal defendant in amending an invalidated

and use plan could be direct=d to take into consideration the D.C.A. revort,

[

as modified at trial, as a guideline
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air share of low
and moderate income housing. The D.C.A. number should b= considered, even
with modification, as a guideline and not 2 rigid number.

C. What effect should changed allocation have on a finding of previous comuliance.

N.J.S.A. 40:55D-89 provides for re-examination of a master plan -

every six years. Except in extraordinary cirzumstances, a changed allocation

[N

should not require a municipality to reasssss its lani use plan. "Extraordinary

" means a change in condition within the municipality which

circumstances
drastically alters the pattarn of growth in 2 community(approval of a Ti3

acre trazt in Clinten Tp. which has just dbeen s0ld to Exxon to cconstruct

researcr and office facilities would constitute such an exbtraordinary
~- — - . o -y
circumsTanca. Clinton Tp. orief p. oo

-57-



Discuss the proper function of the State Development Guide Plan
in such litigation.

The State Development Guide Plan is entitled a "Preliminary Draft.”

The preface expressly states that this preliminary draft is intended to be

a2 "first step" towards preparation of a Housing and Land Use Plan. The preface

also notes that a "future draft" after consultation, public hearings, meetings

and conferences is planned. This revision has not yet been d;ne and releaséd.

In addition to being a preliminary drzft, the plan is only a guide.

t is not binding on any hunicipality. A municipality designated as a limite&

growth area or an agricultural area in the guide plan is legally free to zcne
for full growth.

Plaintiffs have argued in Question 11 that orima facie validity

should be given to the D.C.A. Revised Statewids Housing Allocation Report for

ct

h

(¢

policy and objectives

iy

Tnat pian did consider and incorporate

of the S%2%2 Develsovtnant Guide Plan in determining Tair share allocations.

D.C.A. Znusing Aliz2ation Revort, p. L and 21-23.

Accordingly, the HZousing Allocation Revcrt provides that municipalities

Development Cuide Plan as entirely agriculiurasl or open spacs may defer their

-58-
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policies of

Development Guide

not binding on a

municipality. Thus the Report contains a

n

However, it is important

1t actually experien

pursue policies wnlch
example, a mun1c1nall e
growth if it actively s

manifests other charactari

a

considered as having
as zoning for commercisl
Where a municipality is
growth, & share of that
this report)
housing.

should be
Housing Allocation Revort, p.23.
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important caveat:

to understand that a
deferred status if
owth or elects to

rowth.

tation, such
trial ratables.
xperiencing or encouraging
rowth {as guantified in

or low-and moderate-income

An expert should be permitted to testify about and draw conclusions

on the basis of the State Development Gui

de

Plan. However, caution should:
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be used in evaluating the plan because it

should be considered

and the policies and

mn

1s
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conjunction

pr2liminary draft and

with the D.C.A. Housing

caveats express=d therein.



QUESTION #13

{(a)(b) What is the function and reslative importance of defining

- the approoriate region in a court's detarmination and disposition of cases

challenging municipal land use regulations as unconstitutionally sxclusionary?

Discuss the wisdom of a formulaic analvsis for determining fazir share/regionzl need?

In both Mt. Laurel and Madison this Court invalidated each

defendant's zoning ordinance without regard to the specific delineation

of rogion or fair share. The Court, in declaring each land use plan
unconstitutional, specifically reviewed and evaluatad the actual land use
provisions and the housing opportunities permitted thereby. In each case,
the defendant township had "expressly prescribed requiremsnts or restrictions
which precluded or substantially hindered" a realistic housing opportunity

for persons of low and moderate incomes. Mt. Laurel, supra, 67 N.J. at 181;

;

Madison, supra,72 N.J. at 499. The delineation of ei-iher township's region

=

or regional need was irrelevant to these findings. A: observed by Justice Pashman,

14 - . - . < N . -
"(I)n scme cases, such as in the instant case, the exclusionary impact of

ot

cr

the challenged ordinance is so patent that there is not need to quantify the

municipzl obligation under Mt. Laurel prior to invalidating the ordinance.”

Madiscn, supra, 72 N.J. at 590, See also answers to R{uestions 19 and 22,

ct

analysis and still be abls tc rule as to the unconstituticnally of a land use
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The D.C.A. failr share/regional analysis provides such a standard
devised by a statewide planning agency in a non-litigative atmosphere.
Plaintiffs argue it should be granted presumptive acceptance. See Answer
to Question 11. An alternative or supplement ary avproach, which plaintiffs
3o not consider as acceptable as use of the D.C.A. fair share plan, would

be a trizl court's use of the regional proportion test as set forth in

Madison, supra, 72 N.J. at 543. This test could be used as a measure of the
reasonableness of the opportunity being provided. See Answer to Question 22.

In other words, the Court could evaluate and determine whether the prospective
municipal proportion of low and moderate income households will roughly corraspond
to that proportion in the appropriaﬁe region, as a whole. Plaintiffs reiterate
their position that this is far less satisfactory than a fair share analysis

and "fair share"

and that although the demarcation of an "appropriate region

are not 2ritical to a finding that the challengsé land use plan is unconstitutional,

they are necessary to upholl such a plan. Madison, supra, 72 N.J. at 525 and 543.

ification, Middlesex appeal,

See Amicus Brief in Suppors of Petitior

fair share/regional nesd allocation be uged %fo:
housirnz neads throughout the State; remedy »nrior exclusions
< 3 a

mant Aoyt =

mest toizv's Z N

ov rarsizular municivalitizs; 2nd mest future demands For housing in New Jerse ey
frex wiztznin the Stzte and throuchout the HNortheast corriior?

<

The Revised Statewide Housing Allocation Revort for New Jersey

addresses the existing (197C) housing needs for low and moderate income persons

i. In any event, zroal ¢ region” is not an element of plaintiffs cass in the sanse
tn i 2 convine t oI tnhe =zccuracy of a svecific region warrants

i1 lready indi and havs b2en, nade
Wwitha i ition for Certification,

i 9. 63 Plaintiffz' 3rief
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However, it may indirectly redress fhese practices since it deces factor in

the fiscal capacity and personal wealth of the municipalities in allocating
regional needs. In those municipalities where cpportunities were provided only
for favorable ratables and versons of upper incomas, the fiscal capacity and
versonal wealth of the municipalities will be ﬁigher and may result (all other

factors being equal) in a higher allocation or share to that municipality.

Meeting future demand is accomplished in a fair share analysis
by accounting feor grow:th projections. OSuch projections are based on growth

which may be generated in'the region f

H

om a2ll arezs 2f the state and nation

as well as from the region itself.
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egion's future housing

need which is accomocdated within the region.
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QUESTION #14

Discuss the relevance of an existing countv-wide percentage of low
and moderate income housing in an analysis of a particular municipalty's

compliance or non-compliance with Mt. Laurel.

"

In Madison, this Court suggested that it could be prima facie fair to
require that future zoning provide a housing opportunity for a “fair share"
of low and moderate income persons which will result in at least a rough

approximation of the percentage of low and moderate income persons residing

in the region. Madison, supra, 72 N.J. at 543. This test for determining

the reasonableness of the opportunity being provided is a less sophisticated method
for evaluating a municipality's obligation than is set forth in the DCA fair share
plan. The DCA fair share plan assumes that some municipalities should have a

greater or lesser fair share than cother municipalities because of differences

in employment opportunities, tax ratables, etc. The regional percentage test

is not as precise because it assumes an identical percentage for all municipalities
in the region. Nevertheless, it can be a valuable measuring tool. If the zoning
does not provide for a percentage of low and moderate income persons roughly
comparable to the region's proportion, this is a strong indication that the
ordinance is exclusionary.

The use of region-wide ratios can also be used for a second purpose.

Plaintiffs believe that municipalities must make some provision for middle income

persons, families with incomes from 80 percent of the median up to, pgrhaps, $26,000

(the DCA cut-off for eligibility for HFA housing). Utilization of the regional

ratio of middle income persons would give a court a benchmark for determining

1 .
acnicipal and regional percentages of low and moderate

Presumably, the
ould be comparable absent discriminatory practices that

income households -

precludes such housing opportunities. See Plaintiffs-Appellants Brief, Mt.
Laurel II, p. 76, 4a-~5a.

-63-



-

whether a nunicipality was providing a reasonable opportunity for high demsity
units without unnecessary cost-generatingvfeatures affordable to these middle
income fanilies.

It should be noted that in fashioning z remedy, tﬁe DCA féir share plan
with modifications is more useful than the regional percentage test. For
example, if a municipality is exclusionary, the growth projection under the
unconstitutional ordinance may be unreasonably low. Reliance on the DCA fair
share plan as a tooi in fashioning a remedy is easier than trying to assess a

reasonable population projection for the municipality in the absence of exclusionary

zoning and then a reasonable low and moderate income percentage of that projected

population.

B. Is the concept of "tipping" relevant in this area?

Tipping is the description of a process whereby so many low income
persons or minorities (often a majority) move into a neighborhood that the
upper-income persons move out resulting in a neighborhood which is virtually
all poor or all minority., It is inconceivable that this process could ever occur
in a suburb because of the implementation of the constitutional mandate pronounced
in Mt. Laurel. The whole purpose of fair share planning is to insure that
all —municipalities provide a reasonable proportion of the housing need and that

none experience an imbalance.



QUESTICE #15

Discuss the fair share formula introduczd in Mt. Leurel and cited by
Justice Pashman in Pascack.

The fair share discussion in %t. Laurel addresses the municipal
obligation to provide an opportunity for a fair share of the housing needs
of persons of low and moderate incomes.l Accordingly, plaintiffs have been
prescnting assessments of the regional need for housing which is affordable
to persons of low and nmoderate iﬁcomes. _Municipal defendants, on the other
hand, have been assessing their shares of "least cost"” or "lesser cost
housing" that may sell for $100,000 per unit or more. Therefore, the issue
of what housing needs are to be assesssd has ncow vecome more important than
what particular methcdology or apprcach to adopt in allocating fairly those
neads.

Housing affordable to low and mcderate incom2 persoas is provided only
by subsidized housing, least cost mobile homes zni price controlled rental
or sale units. See answer to Question 1. As lt. Laurel recognized, every

municipality must provide it air share of these units. It. Laurel, suzra,

[47]

67 i.J. at 190.

-

A, Snould municipalities have an 2osclute duty to provide an opoortunity
for nousing for all oresent and po+tential enmvplovess in ihe region?

Employees neseéd %o live scmewtere. As this Court recognized in i

? 1

fom t 1+ - = - i yym = s 3 3 a1
A03N & munleiralillty zZones Jor indusiry and commercs . . ., without gquestion

it must zone to permit a2d2guate housing within the means of the employees

l..J

The Court that:
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involved in such uses." Mt. Laurel, supra, 67 ¥.J. at 187. The D.C.A.

allocation plan takes into consideration employment within the municipality
in determining a municipality's fair share of the regional housing need.
In determining a fair share of housing units for middle income persons, the

needs of employees within the town must also be considered.

B. Should a change in employment figures affect such litigation?

The municipal land use law specifically provides that municipal master
plans be re-examined every six years. N.J.S.A. L40:55D-89. Except in
circumstances where employment figures have changed substantially, z municipality

should not ve required to reassess its zeoning during those interim years.

H

A substantial change, warranting rezoning, may result when a municipality

Py A

nd the pattern of growth established thereby.

®

drastically alters its zone plan
Clinton Township's approval of Exxon's TL3 acre %iract for the construction
of research and office facilities may result in a substantial change in the

Township's enmployment Figures and warrant a reassessment of the housing

.
oprortunities presently zoned.

c. Should nmunicivalities have & duty to house. for their resident poor?
Municipelities rmust plan and provide for the housing needs of its resident

poor. No municivaliiy should be permitied by its discriminatory land use
orze 1is poor to move cut and relocate into the nearest urban
ghetio. Mt. Laurel Township has conitinued to neglect and discriminate

against its lower income neighborhoods, blatently refusing to meet its

constitutional cbligation. This municipal discrimination in utilization of




Amicus 3rief, Franklin To., p. 57 The D.C.A. Aillocation Report does

exerpt some prime agricultural and open svace communities from zoning
for its regional fair share obligation; it does not, however, exempt
these nmunicipalities from providing.for the housing needs of its resident
poor. The D.C.A. report states:

‘ (E)ach municipality's indigenous share
of 1970 housing need exists and is an
immediate need. Attending to such needs
would be remedial rather than growth-
oriented and should be addressad
immediately by every municipality ega”d-
less of any future growth policy. D.C.A.
Revised Statewide Housing Allocation Report
for New Jersesy at p. 29.
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Exclusionary zoning battles have been terribly prolonged: [t. Laurel

for nine years; Bedminster for nine years; Mahwah for eight years; Middlese:

County for six years. Even a dispute over a 61 unit project, Kruvant v.

Cedar Grove, took eight years to litigate. The New Jersey Law Journal in
a recent editorial commented on the tremendous waste of time and money result-
. N | » .
ing from this lengthy litigation.” The time of decision rule should not be
used to justify such prolonged litigation.

Plaintiffs suggest that an order invalidating an ordinance as un-
constitutional should not be a final, appezlable order. Rather, the trial court

D)

ne defendant municipality rezones its

should retain Jurisdiction while %
ordinance under the supervision of a master (see Question 23) and in accordance
with the directives of the court. If requésted, a second hearing would be ﬁeld
to determine whether the amended ordinznce brought the municipality into
comzpliance. Cnly at this point would 2 final judgment be entered authorizins
an 23peal to the avpellate division. 142 2ppellate court could end the
litization by determining (1) whether +the trial court properly invaliiatgd the
2) whether the revised ordinance established cormpliance.
Applicaticon of th2 time of decision rule should also not limit
developers' remedies. 3Both legal commentators and other courts have recognized

a2
i

that g developer should be eantitled to a bullding permit if the defendant

; in the Eirrsios™, 105 5L.J.5.J0. 36 (1980) states:

no answer 2%

TS O1n La2W



municipality has not made a bona fide effory befors trial to comply witl
its constitutionzl mandate. Amendments to a zoning ordinance during or
after trial should not be permitted tc be used by {he municipal defendant
to opreclude this relief. Allowing a municipality to do so, as noted by a

cormentator in the Harvard Law Review, encourages it to engage in a

"litigative war of attrition" by assuring the municipality that even if it

loses, it can defeat the plaintiff-developer by simply rezoning and proposing
; . 1 . . . .
other sites. The Pennsylvania Supreme Ccurt has already acknowledged this

problem and has refused to withhold a developer's remedy for an interim

period after invalidating the challenged ordinance. The Court stated:

Such a delay would effectively grant the
municipality a power to pravent any
challen*er Trom octa;"_—g zeaningful

T
zoning ordlnance. Trne municipality could

penalize the successiul chailenger by enact-
ing an amendatory ordinance designed to cure
the coqsu1+utlon,l infermity, but also
designed to zone aroung the ghallenger.
CaseV v. Warwick -o., 228 A.24 G4hL TPa.Sup. Ct. 1974)
Iiow can the protlems sterming frcm outdated statistics be avoided?

Plaintiffs to minimize the problems arising from
- ‘ A
w

cuzizsted staziszTiecs. The <trial courT must base its evidence on the rmos

us-<o-date statistics that are availadle. I the municipality's . ordinance

i3 “nvalidated, 2 master should ve 2p7tointed (See Question 23); he or she is free

t0o *a2ke into consideration and mzke recormendations based upon any substantial

[amy?

caang2s that occur after trial. The 2Aprellate Division must make its review

based on the record below barring any truely extraordinary major changes

P - ~
L "mevelopments in the law-Zoninr', 91 Harv. L. Rev. 1h27, 1898-99.
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waich would warrant =z Youll he exmceedingly rars and would
wiicn plaintifis have

e limited to a speci
sugzested should avoid time-consuminz

thus reducing problems with ou

Eow does the rule affect

Plaintiffs during trial should -

+1r

gration of invalidity,

-
“

w

ordinance or any amendmen
the municipality should have the burden of proving that its new crdinance
complies with the court's directive. Substantial deference should be given to

a master's report at the compliance hearing, if any.

.



QUESTION {17

Should a trial court retain jurisdiction to rule on orders of compliance
after the main case has been appealed?

Under current court rules, jurisdic£i0nvover all matters stayed is in
the appellate court once an appeal is taken. Jurisdiction ovér initial
motions for a stay and matters relating to orders not stayed is in the trial
court. R. 1:10-5, 2:9-1, 5(b).

Plaintiffs believe that adoption of their recommended procedure in
answer to Question #16 will simplify matters greatly. Compliance will
essentially have occurred voluntarily or by court order prior to appeal.
Any further need for judicial action would appropriately be in the
Appellate Court.

If the Court does not accept plaintiffs' recommended procedure,
plaintiffs believe that orders relating to the builder's remedy should
not be stayed in so far as they relate to review and processing of the
development plan up to but not including issuance of the building permit.

This was done in Mt. Laurel as to the plaintiff-intervenor's development.



What function should a showing of good faith or bona fide efforts at
compliance with existing principles of law play in these cases?

"Good faith" cannot be distinguished from "lack of intent to dis-

criminate." The Court has already ruled that intent is irrelevant in

exclusionary land use cases. Mt. Laurel, supra, 67 N.J. at 174, fn. 10.
Thus, a showing by the mﬁnicipality that it lacked the intent to dis-
criminate or exclude is irrelevant to a finding of lack of compliance
with Mt. Laurel principles. "Good faith', therefore, is irrelevant. If

a municipality is in violation of Mt. Laurel principles, its ''good faith"
will not make an otherwise unconstitutional land use plan constitutiocnal.
The legal violation is not in the attitudes of municipal officials but in
the land use plan itself. The "bona fides'" of a land use plan goes to its
compliance or lack of compliance with the Constitution and nmot the
drafter’'s intent.

Plaintiffs have already articulated a position that a showiné of all
but tgchnical compliance should result in foregoing the builder's remedy;
that is, mere technical violations should not trigger that equitable relief.
However, intent and good faith are irrelevant even to that analysis. The

focus should be on the effect of the plan itself.
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Discuss the validity of a "trickling down theory in the current housing
market.

As was discussed in Question 1, the concept of least cost housing was
developed as the "only acceptable alternative recourse" if there was no other
possivility of constructing housing that low and roderate persons could

afford. Madison, supra, 72 N.J. at 512.  In & brief discussion, the Court

indirectly benefit low income persons

ct

noted tnhat such least cost housing migh

through the filtering down process. Madison, supra, 72 ¥.J. at S1L n. 22.

In that discussion, the Court articulated the notion that the construction of

new homes may result in a "chain of families 'moving up'"

to a better housing
opportunity. The shorter the chain, the sooner the needs of the lowest income
families for decent and healthful housing may be met. In turn, 'the shortness

of the chain obviously devends on the inexpansiveness of the most recently

constructed housing." Madison, suora, 72 #§.J. at 515 n. 22.  Accordingly,
the prsovision of needed housing opportunities for lower income families

through the filtering Zown of middle and upper-income families '"may take

a 1lifz%ime to ocecur.” '"Do Lawsuits Build Housing," 6 Rut. Camden L.J. 653, 666
(1973;; wadison, susra, 72 N.J. at 51k n. 22.
In Manwah, She trial court declared that "least cost'" housing now costs

closs £ $100,000. This least cost housing is so expensive that middle income

carscns {up to 1207 of median incoms) cannct afford it. If "the shortness of

ct

ct
I
[(]
0
vy
fo
'. F
]
O
<
[
O
-
U

]

'
[an
o]

el
[¢]
I3
o3
4]
(o]
jal
ct
e
[44]
I
o]
3]
I
s}
[¢1]
3
0]
l_l
<
[¢]
3
1]
473
7]
O
H
ct
I
1]
5
w
ct

Madison. zurra, 72 ¥.J. at Sik, then the $100,000 least cost housing

zaXes the filter-Zown chain so long as T2 be meaningless for low and mederate

~73-
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had no restrictions on construction and an oversudply of housing. Builders
in that market would build housing for the lowest possible price. The glut
of housing would keep the price of housing depressed. The depressed prices

and oversuzply of housing would produce the shortest possidble filter-down chain.
Tne situstion in tew Jersey, however, 1s in sharp contrast to this.

In a2 housing market, as exists in llew Jersey, where there is a scarcity

of units, there is an imbalance between supply znd demend. This imbalance

o

means that developers will respond to the pent up nesd for uvper-income housing

fore they respond to the need for mlddl , moderate and low income housing;
and secondly, developers can exact a higher price for any units produced. In
flew Jersey's market, the Tilter-down theory produces the longest, slowest chain
which is of the least benefit to low and moderate income persons.

Additionally, the Court must recognize that thizre are constraints on the
growthh and development in areas throughout the State which impact on the market
place in providing housing. These include:

1. tate or lccal limitaticns on water or sewer

wnich sets a ceild on the number of
waizh could be Ttuilt;

iztion such as CAFRA and the Pineland
ticn Act which resuliits in th anova
»om further developmernt and/or =

< on The *otal number of unit

ct
-
{

] - : o~ . . N ]
4. rromgtion of orime agricultural land dreservations.
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Plaintiffs do not challenge thes

down concept. These constraints preciuds unlimized growth and development in
tne State, their purpose being to insurs 2 limitsa =zmount o
volicies also impede the operation of <tie Tiltsr~down theory . Therefore, it

vermitied growth be committed to

t

is essential that a proporticn of thz
nhousing for persons o low and mederate income as opposed to 'least cost” housing.

ncome- persons will

(™

Avsent such policies, the housing needs of low and modarate
not be met.

The constitutional mandate prornounced in t. Laurel is the provision
of a realistic housing opportunity for low and moderate income—persods. In
today's market that obligaticn cannot be interpreted to mean, by use of the
filter-down theory, the provision of housing whicn I1: not affordable to low and
moderate income persons. Tne only answer for tiiem I3 <o mandate housing they
can alford: subsidized housing, mobile homes, prics :;;trolled units with such

kS

PR PR 3 Y P 3 £+ R
ne alterna2ztive 1s to zdmit that the

L As there is only a limi
upper and niddle income person
oceupy multi-famills nousing
350 zorned will substantially
total apmount of lani zoneld
will e used for uvpper-~ince




QUESTION #20

Discuss the function of '"phasing' in a fair share plan.

A municipality may not constitutionally limit or phase the development
of low and moderate income housing while permitting developers of upper
income housing and non-residential uses to build without such restrictions.
If anything the reverse should be true. Given the difficulty in providing
lower income units, a heavy burden should be placed on a municipality to
justify phasing such growth even in the context of a comprehensive phased
growth plan. This Court in Mt. Laurel recognized that a phased-growth ordinance
could not be utilized as a discriminatory tcol. The Court stated that:

(A)ssuming some type of timed growth is
permissible, it cannot be utilized as an
exclusionarv device or to stop all further
development and must include early provision

for low and moderate income housing.
Mt. Laurel, supra, 67 N.J. at 188, n. 20.

Plaintiffs fully adopt the Court's position as stated in footnote 20.
While comprehensive phased zoning with adequate provision for all types of

housing wmay be reasonable, phased zoning onlv for louw and moderate income

housing is clearly exclusionarv and unconstitutional. See Golden v. Planning

Bd. of Ramapo, 233> N.E. 2d 291 (1972), app. dism. 409 U.S. 1003 (1972).

Mz, Laurel's zmended cordinance, Ordinance lo. 1976-3, sets forth a classic
example of how a municipality may use phased zoning for exclusicnary purposes.

Mit. Laurel determined that ics "fair share"

of low and moderate income housing
nousing was 515 units. Ordinance 1976-5, 81703, JA-32a. It then sought to-
linmit the provision of these needed units by setting forth a housing time-

table which permits the immediate comstruction of those units assessed by the

township as presently (1976) uneeded and limits all further construction in

-76-



subsequent vears to 17 units per year. See Appandix to Plaintiffs-appellants

Mt. Laurel IT Brief at 29a-30a. The ordinance also provides that ¥t. Laurel

will suspend its "fair share” cbligation if the "fair share" units built in
the Township exceed the number being built elsewhere in Burlington County.
Ord. 1976-5, 81708.1, JA-32a. These phasing requirements are not imposed upon
any other developer in Mt. Laurel except those seeking to provide low and
moderate income housing.

There is no justification for arbitrarily and exclusively limiting when
development of low and moderate income housing should take place. To the
contrary, a fair share plan should act, not to limit but, to insure that
these needed housing opportunities are being provided in a municipality.

Appendix to Plaintiffs'-Appellants Mt. Laurel II Brief at 29a-30a. 1In

reviewing Mt. Laurel’s ordinance, the Court must adopt the precepts set
forth in footnote 20 of the Mt, Laurel decision as its holding and declare
such phasing provisions unconstitutional. Phased zoning which is applic~-

1
able only to '"fair share" housing is exclusionary and unconstitutional.

1 It should be noted that no municipality has vet adopted a comprehensive,
non-exclusionary Ramapo-tvpe phased-growth ordinance. The Court need not,
therefore, address and evaluate here the validitv of such ordinances.
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QUESTION #21

Discuss the legal and practical implications of the following remedial
devices a court might emplcy in exclusionary zoning cases.

Plaintiffs submit that upon a finding of exclusion, the following
remedy should épply:

1. A master should be appointed to aid in the rezoniag ézd the
implementation of a developer's remedy. The role of the master is dis-
cussed in Question #23.

2. In developer's cases, a developer should be presumptively
entitled to a building permit. As in Madison, he must agree to provide
a certain percentage of low and moderate income housing, either through
subsidies or through units which sell or rent for a price affordable to
low and moderate income persons. Such a deveioper should be presumptively
entitled to a building permit uﬁless it is proven that the land cannot be
developed in an environmentally safe way. See Public Advocate's Chester
brief, pp. 3:6 aad 10-13.

3. With the assistance of a master, the mumicipality should rezone

to meet its fair share of low and moderate income housing. The role of

the master is discussed in Question #23. The fair share should be met

through:
(1) inclusionary land use practices:
a) affirmative provisions for subsidized housing;
b) least cost mobile homes;
c) mandatory percentages of lower income housing in
major developments; and :
- ad) use of density bonuses to reward provision of low _
and moderate income housing; and
(2) equalization of municipal services, where appropriate
to equalize conditions in lower income neighborhoods.
1

See Plaintiffs' Mt. Laurel II brief, pp. 8L-104%, 129-135.
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After the proposed ordinance is drafted the court would conduct a hearing
to determine that the amended ordinance brought the municipality into

compliance.

(1) -- Total invalidation of an ordinance, accompanied by an
_ order to draft a new ordinance within a certain time
period (i.e., 90 days) or be unzoned, see Orgo Farms.

This remedy was desinged to deal with traditional zoning cases where
ordinances were attacked as arbitrary and capricious. It is singularly
inappropriate in the Mt. Laurel context where the issue is unconstitu-
tional deprivation of lower income housing opportunities. The effect has

been an intolerable delay in affording a realistic remedy.l The Court in

Mt. Laurel itself utilized that remedy. Mt. Laurel, supra, 67 N.J. at

191. That case has been in litigation for over nine }éars and is before
this Court for a second time. Now that all municipalities are on notice
as to the constitutional mandate, any finding of exclusioﬁ must be dealt

with more dramatically than by mere invalidation.1

Should the Court continue to utilize this remedy, it should do so
only in tandem with other specific relief:

a. builders remedy - presumptive building permit;
b. presumptive variances for nomn-litigants willing to do lower

income housing (or a reasonable percentage of such housing)

until ao approved ordinance has been accepted by the Court;
and -

c. where relevant, specific relief for resident plaintiffs to
equalize municipal services.
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(2) ~-- Presumptive variances as suggested by Justice Pashman
in Pascack and Fobe.

Presumptive variances are not possible unless this Court holds that

the rationale of Fobe v. Demarest does not apply after a court has

declared a zoning ordinance unconstitutional. In Fobe the Zoning Board
denied a variance on the basis of very general findings that the negative
criteria have not been met.1 The Supreme Court held that: "We cannot find
these determinations to be arbitrary or without substantial suﬁport by

evidence in the record.!" Fobe, 74 N.J. at 538.

Justice Pashman in dissent argued that the findings were conclusionary.
His dissent argues that "whefe a variance is sought for a use which has
been found to substantially further the general welfare of the region, a
municiéality must demonstrate unique or special circumstances which would
justify denying the variance request." Fobe, 74 N.J. at 556.

This Court could adopt the dissent's position but limit it to these
circumstances where a zoning ordinance has been invalidated. Once an
ordinance had been invalidated, then presumptive variances could be
granted to any developer in the municipality willing to do lower income

housing (or a reasonable percentage of such housing) until an approved

The findings were that:

{(a) '"Demarest is a community of established character that is almost
totally developed with one family residential structure and the _
granting of a variance would have a major impact upon the epntire
Borough generally and even a greater impact.upon the surrounding
neighborhood."

(b) '"Granting of the variance would substantially impair the intent
and purpose of the zone plan and zoning ordinance of the Borough
of Demarest and would operate as a substantial detriment to the
public good." Fobe, supra, 74 N.J. at 331.
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ordinance has been accepted by the Court. Such an approach would place
the burden oa the zoning board to justify the denial of the variance.
The burden would remain on the municipa}ity at all appellate stages.
There would be no presumption of validity to a zoning board finding that
the negative criteria had not been met. If the Court were willing to
adopt this approach, the presumptive variance could be an effective
remedy.

(3) =- An order for specific rezoning of plaintiffs' lands for
multi-family development (Builder's remedy).

This is the most important remedy that a court can grant. However,
it must be conditioned upon a developer's agreement to provide a certain
percentage of low and moderate income housing as was done in Madison.

(4) =-- Order to seek subsidies provide density bonuses, institute
rent-skewing.

Least cost housing, per se, will not provide a realistic housing
opportunity for lower income persons.1 In answer to Question ##1, plaintiffs
submitted that a municipality whicg sought to comply Qith Mt. Laurel should
require a PUD or large multi-family developer to provide a certain percen=-
tage of low and moderate income housing through subsidy programs or pfice
controlled units. The municipality should reward a developer who does
this with density bonuses. These approaches are also crucial in fashion~

ing a remedy when a municipality has been found to be exclusionary.

1 Least cost mobile homes will provide some opportunity for the upper-

end of the moderate income scale.
2 . ) }
Thus, the master in Bedminster has proposed that all PUD and PRD
developments contain at least 20% low and moderate income housing, either
subsidized or units which sell or rent at a price affordable to low and
moderate income persons. '
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(5) =-- Specific rezoning for high density development accompanied
by automatic reverter if the development planned is not
for low and moderate income persons.

This is essentially a technique using the conditional use oﬁtion.
N.J.S.A. 40:55D-67. In Question #l, plaintiffs noted that municipalities
throughout the country are conditioning high\density zoning - PUD, PRD and
multi-family - on the provision of a certain percentage of low and moderate
idcome housing. Such a conditional use may also be provided for subsidized
housing. If the developer chooses not to do this, he has the right to build

at a very low density, e.g., one to the acre.1

1 ' . . .
There must be a substantial disparity between the density under the

conditional use ard that which would be used under the reverter. The
less disparate, the less incentive exists to provide for lower income
units.
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QUESTION {22

Should all remedies developed in these cases be tracked to the level
of need in the region and/or municipality, or does Oakwood suggest the
possibility of "numberless' (as opposed to fair share/regional need)
“remedies? '

A specific numerical standard is pnot always necessary to measure the
municipal obligation. The Court may nét need a numerical standard to find
a land use plan invalid. The need may be such and the plan so unresponsive,
that its invalidity may be clear regardless of the relevant fair share.

Mt. Laurel and Madison were such cases.

The Court must understand, however, that in the absence of a numerical
standard there is no way to know if a particular land use plan is valid.
For example, if a land use plan provides a realistic opportunity for 1,000
lower income units, a standard is necessary to determine if that is
~sufficient.

It should be clear to the Court that the "numbers' game is a function
of governmental intrusion into land use decisions. Since we are dealing
with a finite amount of land, limited water/sewer capacity and imposed ceilings
on ‘residential growth, numbers become crucial. We are governmentally
cutting up a2 limited pie. The question raised is what portion of it must
be reserved for lower income persons.

Madison indicates that the Court does not believe that a specific

fair share plan must be considered or adopted by a court in a Mount Laurel-

type case. Madison, supra, 72 N.J. at 543. The Court, however, took

great pains to review those plans which were presented (72 N.J. at 531-54i5
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and, in fact, articulated a test to establish prima facie evidence of the
propriety of a land use plan. (72 N.J. at 543).

If the existing municipal proportions correspond

at least roughly with the proportions of the

appropriate region the formula would appear

prima facie fair.
Plaintiffs believe that a fair share plan is the best method to ascertain
the required municipal obligation to provide realistic housing opportunities.
The DCA plan should be used as presumptively valid and a reasonable guide

subject to additional proofs. Alternatives may exist, however, to indicate

invalidity. For example, a land use plan would be presumptively invalid

if:
a. a reasonable relationship did not exist between jobs and
housing;
b. the proportion of lower income housing opportunities, as

compared to reasonably anticipated future growth and/or
residential capacity, should be similar to the regiomal
proportion of leower income persons;

c. local lower income residents reside in substandard housing
and/or suffer from discrimination in the provision of
municipal services and the land use plandoes not provide
a realistic means of alleviating these conditions.
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QUESTION £23

Discuss the function of expert planners in exclusionzary zoning litisation.

I,

Plaintiffs recormend the use of & master at the remedy stage in all cases
‘where the trial court finds thatvthe municipality has not com pllad with
- Mt. Laurel (except where only minor, technical violations are found). The role
of the master is to act as a mediator and advisor to the court in carrying out
both the rezoning and implementation of a developer's remedy. A model could

be the use of a master in the Allen-Deane v. Bedminster litigation.

1
The use of masters has been recommended by legal commentators and widely
. 2 . . , s . .
used in a number of areas”™ including zoning lltlgatlon.3 This court has
recognized its feasibility in Madison, and trial courts have chesen it in

Pascack Ass'n.,Itd. v. Tp. of Washington, 131 N.J. Super. 195, 207 (Law Div. 197L4);

1 See Special Project, The Remedial Process in Institutional Litization, T8
Col. L.R. 787, 805-8 (1978); Berger, Tne Odyssey :f A Special Master: From the
Courthouse to the Field, 78 Col. L. Bev. 910 (1973}~

2 Swann v. Charlotte Mechlenberg, 402 U.S. 1 (1771)(school desegregation plan
adopted by a master and approved by the district court upheld); Swaan v.
Charlotte M@chlenberg, 306 F.Supp. 1261, 1313 (W.D.N.C. 1969)(court appointment
of Texpert consultant” in educaticnal administration to prepare school desegre-
gatlon plan with which defendant directed to comply), U.S. v. Bd. of Com'rs of
Indianapolis, 503 F. 24 18 (Tth Cir. 15T4), cert. den. 421 U.S. 929 (1975)
{eourt reJected cnal-erce to district court's appointment of a two-person
cormission to prepare desegregation plan); Armstrong v. O'Connell, 416 F. Suvo.
1325 (E.D. Wise. 1971), aff’'d 359 F. 24 625 (Tth Cir. 1976), rev'd on other
grounds, 433 U.S. 672 (1977)(court held designation of a master to assist court
ov zreparing school d=seg egation within judicial power) Hart v. Community School
Bé. of Brooklyn, 383 F. Suvp. 699 (E.D.V.Y. 1974)(appointment of skilled master
erucial to preparation of workable remedy); other schcol desegregation cases in
which a master was appointed include: Keys v. Denver Schnool Dist., 380 F. Suvp.
673 (D. Colo. 1784); 3radlev v. Milixen, LO2 F. Suop. 1096 (E.D. Mich. 1975)
rev'd on other grounds, 413 U.S. 717 (1974); Morzan v. Xerrizan, L0l 7. Suco.
215 (D. Mass. 1975), aff'd 530 F. 24 L0o6 (1st Cir 1975); U.S. v. Texas, 342 F.
Sure. 24 (E.D. Tex. 1971), asf'd 466 F. 24 S18 {5th Cir. 1972): Prison cases in
which a master wa2s appointed include lHNewman v. Alabama, 559 F. 24 283 (5tn

ir. 1977); Terylor v. Perini, 413 F. Supp. 189 (i.C. Chio 1976) and Hamilton v.
Lardrieu, 351 T. Supn. 543 (Z.D. La. 1972) Mastars have Tteen appointed in other
school cases including those regarding the education of retarjed children.

N.Y. State Ass'n. for Resarded Children . Carev, L3O F. Sucpn. 605 (E.D.N.Y. 1976):
Pennsyivrania Ass'n for Retarded Children v. Pennsvlwvania, 343 F. Supo. 27

(E.D, Pa. 1972); Cautreaux v. Chicazo Fousing Autnoritv, 38% F. Suon. 37 (I.D.

I11. 197L4). Con n v. Petaluma,. 375_F.

struction Industry Assn of Sonoma Citw

Supp. STL (H.J. Cal. 197h), rev'd on other grounds 325 F.2¢ 837 (9 th Clr
Pascan Ass n, td. v. To. ’oL washington, 131 H.0. Super. 195 (Law iv T?}S)
rev'd on other zrounds, 74 I.J. k70 LlQTl‘
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Round Valley, Inc. v. Tp. of Clintonl and Allen~Deane v. Tp, of Bedminster.2

Pennsylvania by statute specifically éuthorizes the court to appoint a master
to help determine whether to grant a de&eloper relief.3 This Court should
direct trial courts to take full advantage of masters in casés successfully
brought by private developer litigants.
In the Bedminster case, on December 13,11979, the trial court climaxed
eight years of litigation by invalidating Bedminster's ordinance for the
second time. The court then ordered two remedial orders; (See Appendix hereto)
One directed the Township to rezonme to allow for certain excluded types of
bousing at densities which were established at trial to be reasonable and
also established a timetable for compliance. The éourt in its other order (see
Appendix heretb) appointed as a master a planning expert who would supervisg
the rezoning on the court’'s behalf. The role of the master was to:
(1) Attend all public meetings, inform;l meetings,
and work meetings of the Township concerning
implementation of the Order;
{2) Analyze the propoéed revised ordinance of the
Township and submit a written report on whether
the proposed ordinance complies with 1) the

court's order and 2) regional planning for the
area;

Docket No. L24710~74 P.W. (Law Div., Hunterdon County, Jan.13, 1978) rev'd
Docket No. A-2963-77 (App. Div., March 5, 1980).

,2 Allen-Deane Corp. v. Tp. of Bedminster, Docket No. L-36896-70 P.W. (Law Div.,
Somerset Cty., Order Filed Feb. 22, 1980).

3

The Court may:

Employ experts to aid the court to frame an appropriate
~order. If the court employs an expert, the report or evidence
of such expert shall be available to any party and he shall -
be subject to examination or cross—examination by any party.

He shall be assessed against any or all of the parties as
determined by the court. The court shall retain jurisdiction
of the appeal during the pendency of any such furtner pro-
ceedings and may, upoun motion of the landowner, issue such
supplementary orders as it deems necessary to protect the
rights of the landowner as declared in its opinion and order.
53 Pa. Stat. Ann. 11011 (Pardon)
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(3) Observe and monitor the application process of
the plantiff for corporate relief and report
to the court on any disputes that may arise.

On May 27, 1980, the master submitted his report. The master had met
weekly with the Township's planners and the plantiff's planners. All of
these meetings were open to the public. Master's Report, p. 18. There
were constant discussions concerning implementation of the Court's order.
Master's Report, p. 18. After the Township drafted a new ordinance, it was
reviewed paragraph by paragraph at a public meeting of the master and all
pafties. (Master's Report, p. 19). On the basis of this, substantiai
modifications were made by the municipality (Master's Report, p. 19). The
master's report summarizing the ordinance's compliance with the order has
now been submitﬁed to the Court and the party's few remaining pfoblems will
be argued before the court on June 27, 1980. This procedure has allowed the
municipality to redraft its ordinance but has also provided a forum for
maximum input by ali parties under the guidance and supervision of an
impartial expert master.

The parties should have the first opportunity to agree on a master
as was accomplished in Bedminster. Failing this, the court should appoint
the master giving deference to the opinions of the parties. If corporate
relief is fo be considéred, the developer and the municipality should split
the cost of the master. 1If a low income person or civil rights organization

is plaintiff, the municipality should pay for the master.
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QUESTION #24

Should the trial judge assume a supervisory role over the implemen-
tation of his or her order? If so, how long should such role continue?

Plaintiffs have indicated, in Answer to Question #16, what théy
believe the appropriate procedure should be in such cases. Judicial
involvement on the trial level should be maintained until compliance
ha§ been found. Jurisdiction on appeal is discussed in Answer to
Question #17.

The remedy suggested in Mt. Laurel, filing of an amended complaint,

is unnecessary and too time-consuming. Mt. Laurel, supra, 67 N.J. at 191.

When appropriate, judicial intervention may be further secured through an

R. 1:10-5 proceeding.
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The South

Brunswick zoning ordinance provides:

16-57.3 Low and Middle Income Units. Every planned unit residential
development shall provide dwellings for families of low and moderate
income, including the elderly. A PRD developer shall provide, or cause
others to provide, low and moderate income dwelling units which shall not
be jess than 20 percent of the total number of dwelling units specified in
the development plan. In the PRD-7 areas, a total of one low/modercate
income mid-rise development up to four stories in height, designed for
senior citizens, may be built within the town center, as designated on the
master plan, provided that it does not exceed 200 dwelling units, and the
density does not exceed 30 units per acre. The maximum building height

" may be increased up to six stories provided that th= height of the building

is not greater than the existing height of the trees which will remain in the
area following construction, so as to provile for natural screening of the
project. All low and moderate income housing shall be built under subsidy
programs of the state of federal government or other similar programs
acceptable to the planning board.



The Fast Windsor ordinance, Sec. 20:16b provides:

b. At least five percent and not more than ten percent of the dwelling
units within a planned development shall be constructed, kept available for
families, whose incomes do not exceed the “Public Housing Admission
Limits”, as they are defined for East Windsor by the Department of
Housing and Urban Development of the United States. At leest ten percent
but not more than 15 percent of the dwelling units within 2 planned
residential development shall be constructed, made available and
maintained for families whose incomes do not exceed the “Family Income
Limits for FHA, Sections 235 and 236 Housing Based on 135 percent of
Approved or Permissible Public Housing Admissions Limits”, as they are
defined for East Windsor by the Department of Housing and Urban
Developmeat of the United States.

In the event an applicant satisfies the planning board that such units
cannot feasibly be built without Federal or State programs of assistaace,

the. applicant shall, with the cooperation, consent and assistance of the !
Township apply for and diligently prosecute applications for any and ali .
such available programs or otherwise make provisions to satisfy such lew

and moderate income housing requirements.

A2
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The Cherry Hi11 ordinance, Section 3002(5) provides
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Bedminster Draft Inclusionary Provision

Planned Residential Developments

§606(C) (9): Subsidized and/or Least Cost Housing Reguirements

At least twenty percent (20%) of the total number of
residential dwelling units within a Planned Residential Develop-
ment shall be subsidized and/or least cost housing in accord-
ance with the following provisions:

"a. If rental units are provided within a Planned Resi-
dential Development, the residential units shall be used

to fulfill the regquired twenty percent (20%) and the rents
of said rental units shall be subsidized in accordéance

with available subsidy programs authorized anéd regulated

by the Federal Department of Hcocusing and TUrban Development
or the New Jersey Housing Finance Agency. If no subsidy
programs are available, this fact shall be certified to

the Planning Board, and the rental units shall be restricted

in size to be no larger than fifteen percent (15%) greater
in area than the minimum net habitakls floor area specified
for the dwelling units in this rdinance. Moreover, if no
subsidy programs are available, said rantal units shall be
rented at a cost not excesding the Fair Market Rents esta-
blished for Bedminster Township by the Department of Housing

and Urban Development, prOV‘ch that rents may be subse-
gquently lncreased in conformity with revised and updated
Fair Market Rents as published by tha Department of Housin
and Urban Developmsnt.* In any case, not less than five
percent (5%) of the units shall have four (4) bedrooms and
not less than an additional twenty percent (20%) of the
units shall have three (3) bedrooms.”

nough rental units are not provided to f£fulfill the
twenty percent (20%), cdwelling units for sale in
nned Residential Devzlopment used to fulfill the
é twenty percent (20%) shall be sold at a cost not
ng 2 1/2 times the median income (zs published b
erset County Planning Board) i1f the dvellvng ni
Ewo (2) bedrooms or more, or at a <cost not excs
2 1/2 mas 80% the median income if the &welling units c
tzin less than two (2) bedrooms. Not less than £ive perc
(5%) o0f these units shall have four (4) bedrooms ané not
than an additional twenty percent (20%) shall havsa three
tedrooms.”
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Planned Unit Develonments

§606 (D) (10): Subsidized and/or Least Cost Housing Recuirements

At least twenty percent (203) of the total number of resi-

dential dwellings within a Planned Unit Development shall be
subsidized and/or least cost b0L51ng in accorcance with the
Aol1ow1ng provisions:

"a. At least twenty-five percent (25%) of the required
twenty percent (20%) shall be subsidized Senior Citizen
Housing units in accordance with Section 601 B. of this
Ordinance. If no subsidy programs ars available for
Senior Citizen Housing, this fact shall be certified to
the Planning Board and the required percentage of sub-
sidized and least cost housing in the Planned Unit Develop-
ment shall be provided in accordance with Sections 605 10.b.
and 606 10.c. hereinbelow. The height, parking and other
provisions specified for subsidized Senior Citizen Housing
units in Section 601 B. of this Ordinance shall not be
apolled to any other housing within the Planned Unit Develop-
ment.”

"b. At least thirty-£five percent (35%) of the required tventy
percent (20%) shall be rental units subsidized in accordanc
with availzblse subsidy programs autiorized and regulated oy
Cepartment of Housing z2nd Urban Development or

v Housing Finance Agenzy. I£ no subsidy pro-
ilable, this fact shall be certified to the

3, and the rental units shall be restrictad

> no larger than fifteen percent (15%) greater

the minimum net habitable floor area as speci-

s Crdinance.
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£ no subsidy programs are available, said rental
be rented at a cost not exce=ding the Fair Market
ished for Bedminster Township by the Department
¢Z Housing and Urban Development DrOVded that rents may be

subsecusantly increased in vonLormv;v with revised and und:fed
Talr Market Rents as published by the Department of Housing
and Urszzn CevelopmentX* In anv cass, not less than five per-
cent (5%) cof the units shall have four (4) badrooms and not
less thzn an additional twenty percent (20%) of the units

shall zave threzs (3) bedrooms.”

w

This provision is in the process of being changad to sub-~
scitute an element of the Consumer Price Index instead of
HUD fair market rants.



: Si=;¢; of California Business and Transportation Agency

Memorandum

7o : All Interested Parties Date:  Qctober 25, 1978

from : Department of Housing and Community Development
Legal Office

Subject:  Inclusionary Zoning.

gencltosed for your information you will find a model inclusionary zoning
ordinance and a legal cpinion on inclusionary zoning prepared by this
Department.

We hope this information will assist you in developing a housing program .
of the housing element that responds to the neads of all econcmic seg-
ments of the community.

If you have any comments or questions concerning the model ordinance,
please contact John Atha at 916/445-4725.

Enclosures
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NODEL THCLUSTORARY ORDINANCE
A Tindivgs

The City of  _ _declares that the provision of a decent home and a sultable 1iving environ-
ment for alt 75 a priority of the hiyhest order; this priority s consistent with state, regional
and national policies. MWhereas the gual of the clity is to achleve a balanced community with
housing avallable for persons of all tncowe levels, theve exists wilhin the city a shortage of
lousing that 1s affordable to persons of low and woderale income. [lederal and state housing
finance and subsidy programs are not sufficient by themselves lo satisfy low and moderale income
housing needs, The clly finds that the high cest of housing in ncw developwents has exacerbated
and will continue to exacerbate the low and muderate income houisng shortaae by reducing the
supply of developable land that is needed to satisfy the total conmunity need for housing for all
income Yevels., The city finds that the housing shortage for persons of low and moderate income {s
detrimental to the public health, safety and welfare, and further that 1t ts a public purpose of
the cfly to seck assistance and cooperatfon from the private sector fn making available an adequate
supply of housing for persons of all economic segments of Lhe community.

B.  Purpose

The purpose of this ordinance 1s to enhance the public welfare and assure compatability between
future housing development and the housing element of the general plan of the city through increas-
ing the production of houstng units affordable to persons of low and noderate Income. In order to
assure that the city's remaining developable land 1s uttlized in a manncr consfstent with local
housIng policles and needs, the city declares that al) new housing developmints shall contain a
proportion of housing units affordable to persons of low and moderate fncoue.

€. Deffnitions
As used in this ordlinance, each of the following terms are defined as follows:

1. "Inclusfonary unit" means a housing unit which (a) has a monthly contract rent that {s equal
to or less than the fair market rents (RMR) established by the 1I.S. Departwent of llousing and
Urban Uevelopment (HUD) for the Section 8 rental assistance program for existing units ov,
(b} s intended for sale with a purchase price that Is equal to or Tess Lhan 3.0 times the
median county Income {Standard Metropolitan Statistical Arca (SMSA) median {f avallable).

2. "Median income® means the median family tncome as established annually by HUD for the Stand-
ard Metropolftan Statistical Area (or, in non-SMSA arcas, the county) and updated on annual
basis.

3. "benslty bonus" means an increase in the number of units authorized for a particular parcel
beyand that which would have been authorized by ordinance.

4. “in Vieu fee” means a fee paid as an alternative to the provision of inclusionary units or tn
the absence of these inclusionary provisions.

5. “Resale control” means a mechanism by which affordable units will be maintatned in the low and
moderate Income housing stock over time.

6. “Affordable” means (a) housing selling at a price that is not more than 2.5 ttwes anuua! house-
hold income and {b) renting at a monthly rent that does not exceed 257 of monthly household
income.

COMINTS,

A. The findings should describe as specifically as
possible the local housing condltions in the comm-
nity. For example, actual information on the hous-
ing need could be presented and employment genera-
ting factors in the tocality might be cited as
creating a need for housing for Yow and moderale
income employees.

B. The statement of purpose should include a mere
explicit reference to general plan and housing
element goals, policies and objectives. In addl-
tion, the inclusionary ordinance will become part

of the local housing program effort to make adequate
Krovlslon for housing need as required by the state$
ousing element law and the Callfornia Coastal Act.

C. 1. The provision of rental units at renls equal
to or less thap HUD's fatr market rents will asswe
that a portion of all new rental units will be
avajlable to lower income houscholds elligible for
rental assistance under federal) housing proyrams.
{See comments on C-6 below.)

C. 6. This deftnes “affordable” in teyrms of a sell-
ing price of 2.5 times annual household ncome or a
monthly rental of less than 257 of monthly household
income. 1In several places the mode! urdinance
employs fornmmlas which apply factors of 3.0 and 2.0
times median income. These flgures are used to
sfmpiify the method of determining the range of
housing prices at which Inclusionary units nust sell
(ote: 3.0 times the median income ts equal to 120%
of the median income times 2.5. 2.0 times the
median Income 1s equal to 80% of Lhe wedian income
timos 2.5.)



for example, fn C-1 above, an inclusfonary sales
unit is defined as a unit {ntended for sale with a
purchase price equal to or less (han 1.0 times the
wed tan income.  The sane vesult could be attained
by defining inclusionary units in terms of 2.5
times 1202 of median income; but such an approach
adds a step to the computations requivred to derive
the maximum purchase price for an {nclusfonary unit,

Example: liedlan Income = $15,000

ftleconmended Approach Atternative
$15,000 $15,000
_x3.0 x120%
. 145,00 113,000
__x2.5
{Max{mum purchase price for ¥45,000

tnclustonary units.)

“Yery low income households" means households with annual incones less than 50X of the median
income,

"Lower .income housebolds” means houscholds with annual incomes less than 80X of the median income.

"Hoderate income households® means households with annual incomes between 80% and 120% of the
median,

Applicability

Al multiple family projects {renter or owner) of 5 or more units.

M) single famtly subdivisions of 10 or more units or svidivisons of less than 10 units 1f con-

tiguous to or part of a phased project for-which 10 or wore units are appraved in 3 12-month
period. .

Al land subdivisions of 10 or wore improved lots approved in a 12-month period.

Inclusionary Requirements
Renta} Projects (a) In rental projects of at least § and no more than 50 units, at least __% and | E. The percentages used in (a), (b) and (c) of
not fess than one of the units shall be inclusionary, Sections 1, 2, and J can differ substantially between

(b) In rental projects of at least 51 uynits and no more than 100 unfts, no less than _ X of the Jurisdictions based on market area nced, medlan income,
units shall be inclusionary. aarket demand (effective) and development costs. As
{c) In reutal projects of more thon 100 ynits no less than _ % of the units shall be inclustonary] an example, a home affordatle to a medfan fucome

Ihe percentaye of Inclusicnary unlts shall be increased whev@ the scale of development allows family of four in County A (418,000, median Income)

greater savings to the developer and an additional density bonus provided pursuant to Section 6). would cost $46,500 (2.5 x $18.000); while in County B,
a median tncome family of four (813,400) would require

for Sale Projects {a) In developments with houses intended for sale of at least § unfts and no a 133,500 home. Assuming development costs are not
more than B0 units, no less than % of the units shall be inclusionary. The mean price of all substantially different, developers in County B will be
ncluslonary units shall not exceed 2.5 times the median lucome,and Lhe price of no less than 25% | able to accommadate a higher percentage of homes afford-
of inclustonary unlls and at Teast one of the inclusionary units shall not exceed 20 times the able to median Income famlVies where the homes can be
median incema. sold for $46,500 than will County A developers who will

{b} 1n developments tntended for sale of at least §1 units and no more than 100 units, no less have to accommodate a sfgnificenlly lower sales price
than % of the unlts shall be inclusionary. The wean price of all lnclusfonary units shall not | of $31,500. In additfon, economlc conditions in aveas
exceed 2.5 tlmwes the median fncome, and the price of not less than 25% of the tnclusionary units of high medlan income ysually make these housing markets
shall not exceed 2.0 tiwes the median income. more profitable. Therefore, in housing markets where
{(c) In developvents intended for sale or more than 100 units, no less Uhan % of the units sha)l| wedian income and market demand are high, Inclusfonary
be Inclustonary. TYhe mean price of all inclusfonary units shall not exceed 2.5 tlmes the median percentages can aencrally be sel at higher levels than
fncome and shall be provided in a range that Is affordable to households with an {ncowe of S0L to in areas where conditions are less supportive.

120% of median incomf. The pirtce of no Yess than 252 of the inclusionary units shall pot exceed
2.0 Limes the median! The percentage of Inclusionary units shall be increased where the scale of | Another factor that affects developer proflts is the

development allows greater savings to the developer. savings of scale that usually results In lower per
unit costs 1n Targe projects. [or this reason the

developer of smaller projects should not be expected
to provide as many {nclusionary units as required in
larger developments.

“h-
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Land Subdivisions (a) In land subdivisfons of at least 10 Jots and no more than 50 lats, at least
"""" of ihe fmproved lats of an average size of all lots 1o Lhe subdivision shall be dedlicated to
the cliy or tts designee for the provision of housing affordable to low and moderate income house-
holtds. 1he dedicaled lols shall be of a developable nature.

{6b) In land subdlvisions of at least 51 and no more than 100 lots, at least % of Lhe fmproved
lots of an average size of all lots In the subdivision shall be dedicated to Uhe city or its
designee for the provision of housing affordable to low and moderate {ncome houscholds, The
dedicated Yots shall be of a developalile matwie.

(c) In land subdivisions of more than 100 lots at least 1 of the fmproved tots of an average
size of alt lots 1n the subdivislon shall he dedicated to the clty or iLs designee for Lhe pro-
vision of housing affordable to low and maderate Income houscholds.

General Requirements
;

A1l inclusionary units and dedicated lots shall be rcasonably dispersed throughout the develop-
ment and shall contain on an average the same mumber of bedrooms as the noninclustonary units in
develtopment .

A Inclustonary units Ydentified In Section C-1-b shal) be sold to low and noderate income
househalds.  Yhe houschold income of a purchaser of an {nclusionary unit shall be within 10% of
the affordabllity standards identified tn Section C-6.

ATl inclusfonary unlts shall be subject to resale controls in order to maintain low and moderate
fncome ‘units at the affordable level over the Vife of the unit. For a sales unit, Lhe resale
control may take the form of a co-tenancy agreement, Vimited equity cooperative, a deed restric-
tion, or any other mechansim agreeable to the city which will Vimit the appreciation of equity and
provide that the unit will only be resold to an eligible tow or moderate income household. For
rental units, developers must agree and bind any successors to maintain wnits at HUD-established
falr market rentals for existing units.

A1 inclusionary units fdentified in Section C-1-a shall hie offered to Public lousing Agency {PUA)
certified households Lhn: are eligible for renta) assistance programs, If rental assistance
programs are available 8'o owner of the rental unlts shall enter Into such programs, of fering
rental units to assisted low fncome households. If rental assistance progams are unavailable,
all Inclusionary units shall be rented to low and woderate housebolds with monthly {ncomes that
do not exceed four times the contract rent,

All inclusionary units In a project or phase of a project must be developed simultaneously with
or prior to the development of noninclustonary untts.

In-Licy Fees

in developnents of 20 units or less where, due to the extreme cost of developuent, the planning
comnission deens that the provision of fnclustonary units will constitule extreme hardship, the
developer way pay an in-leu fee (nstead of providing faclusfonary unlts. 1he amount of the fee
shall be determined by the following formula: estimated average sales price of a newly construc-
ted 1200 square foot unlt in the Jurisdiction (such estiwale to be made by the appratsal section
of the counly assessor's office and be updated on a quarterly basis) minus the wedlan income times
7.0, times the numherlor inclusfonary units required ta Section [-1-a and E-2-a.

In land subdivision of 25 units or less where, due to the extreme cost of dovclonnenl. the plan-
ning commisston deems that the dedicatlon of fmproved lots will constitule extreme havdship,

the developer may pa{ an in-l1ieu fee Inslead of making a land dedication. The amount of the fee
shall be determined by the following formula: estimated sales price of an improved lot of the
average size of all lots in the subdiviston (such estimate to be made by the appraisal section of

the cuunt{ assessor's offlce and be updated on a quarterly basis) tlmes the number of lots -5-
required Tn Section £-3 -

In the Jurisdictions tncluded In the Caltifornia coastal
rone and South Coast Air Basin several developers, in
order to comply wilh state Jaw, have agreed Lo construct
faclusionary units. In these cases as many as 35%-40%
of the units have been tnclusionary.

Usiaa the above parameters a reasonable percentage range
can be established. It is recommended that jurisdictions
with a high median income and other factors conducive

to developling Inclusionary units include minimum per-
centages as follows: (a) 15%, (b) 20%, and (c) 25%. In
cases where the median income and developer profit ave
Jlaw, the percentage range may reasonably be reduced.

F. 3. This is a key provislon that assures that units
constructed for low and moderate {ncome households will
be maintatued tn the affordable housing supply. The
city may wish to spell out in more specific detall the
resale control program {Attachments A, B and C provide
models for different resale programs). For example,
the following language might be appropriate for the
requirement of deed restrictions:

Inclusionary units pust be sold with covenants
attached to the deed which require the following:

{a) the purchaser 1s prohibited from renting, leasing,
or asslgning rights to the untts.

{b} the city or its designee has a 60-day option Lo
purchase the unft 1f the buyer dectdes to sell; 11 the
buyer fatends to sell, he or she aust notify the clty.

(c) the unit will be sold to the city at a price
which {s determined as follows: (i) the lesser of (a)
the original sales price plus [fhe original sales
price times the mean rate of Inflation during lenure
{establ Ished by the overall consumer price Index for
the city) times the tenure in terms of complete yearsy?,
or {b) the appraised market sales price at the time of
sale; (11) the sales price shall be increased by the
amount equal to the value of any improvemenis; ((1V) the
sales price may be reduced by a reasonable fee estab-
Vished to vav for the administrative costs tncurved by
the city or its designee through the resate; (iv) the
sales price shall be reduced by an amount necessary lo
put the untt tn marketable condition.

/
G. 1. The in-1lev provisions provide an equitable
solution to developers who cannot comply with Lhe
{nclusionary requirements. The fee amounts Lo the
difference between what 3 moderate tncome houschold
(at ROY of median income) can afford and the market
price of a modest sales unit,
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J.

- Bens [ty Bonus

In projecls meeting the minimal requirements of Section E-1.and E-2 or G-1, one additional
convenlional unit shall -be allowed for every two Inclusionary unfts constructed or In-llen
payments made Lo the cily.

I land subdivisions meeting the minlmal requivements of Section E-3or (-2, one additional
lot will be allowed for every Lwo lots dedicated or in-lleu paymonts made to the city.

In projects where Lhe mumber of foclusionary unlts exceeds Lhe oumber required in Sections
E-1 and £-2, one additional noninclusionary unit shall be allewed for every additional 'n-
clusionary unit,

Reduced Toning Requlrenmnts

Al Inclnslonar{ units shall be allowed the followlng reductions in zoning and subdivision
requivements:  {1ist Ytems)

Conpllance

M (ina) subdlvision tract approvals or butlding permits in the case of apartment projects
shall have conditions attached which will assure compliance with the above provisions. Such
conditions may specify the number of inclustonary units at appropriate price levels, the certi-
fication of incomes of purchasers and renters of inclusionary units to assure that the afford-
abllity standard ts adhered to, a resale control mechanism, a requirement far dispersal of
Inclusionary units, density bonuses and reduced zoning requirements.

-6- .

1. 1. The city's zoning and subdivision requirements
mist be analyzed to determine what reductions ave
appropriate. It {s strongly recommended Lhat lot size
and floor area minimums be provided which will reduce
the cost of unfts. Consideration could }ikewise be
given to reducing frontage requirements, parking and
garage requirements, amenity requirements, permit fees
and time required for permit processing and walving
amenity requivements for inclusionary units (e.g.

open space),

J. Alternatively the city may prefer compliance through
performance agreements with developers whereiln they ogree
by eontract to satisfy the requirements of the ordinance.
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201 Nassau Street

Princeton, New Jersey 08540
(609) 921-6543

Attorneys for Plaintiff,
The Allan-Deane Corporation

SUPERIOR COURT OF NEW JERSEY

LAWY DIVISIQU-SOMERSET COUNTY

DOCKET MNOS. L-36896-70 P.W.
L-281061-71 P.W.

THE ALLAN-DEANE CORPORATION,
et al.,

Plaintiffs, Civil Action

vs.
: ORDER APPOINTING MASTER

THE TOWNSHIP OF BEDIIINSTER,
et al., )

Defendants.

THIS MATTER having come before the Court by way
of Application for Relief to Litigants, pursuant to R.1:10-5,
ard this Court having issued an Order to Show Cause on
Aoril 19, 1978 providing £for a hearing for the purpose of
considering whether Defendants had complied with the
previous Orders of this Court and, in the event of a
finding of noncompliance, for a determination as to the
appropriate remedy, and this Court having determined in

an Opinion handed down on December 13, 1979 and by Order




entered on January 4, 1930 (mistakenly dated January 4,
1979) that Defendants have, in fact, not complied with the
previous Orders of this. Court and the Court having deter—
mined in an oral decision handed down on January 29, 1930

to order Defendants to rezone a defined area of the Township
within a given time period, under the éupervision of a Court
Appointed Master, qgualified as a planning expert, to act on
the Court's behalf as more particularly set forth in this
Court's Order for Remedy to be entered hereafter;

and this Court having further ordered the parties to attempt
to come to an agreement as to the identity of the Master,

and the parties having reached such an agreement,

IT IS on thisivzpcgay of ;ZL(&/*'M7 1980,

ORDERETD as follows:

1. George M. Raymond, President of the planning
firm of Raymond, Parish, Pine & Weiner, Inc. is hereby
appointed the Master, to act on the Court's behalf to
monitor the Defendants' efforts with respect to:

a. This Court's Order to rezone the
202-206 Corridor in Bedminster
Township.
b. This Court's Order to review and
revise all pertinent land use -

ordinances affecting devslopment
within such corridor.
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c¢. This Court's ruling that the cor-

porate plaintiff is entitled to
receive prompt and specific
relief. '

2._ The Allan-Deane Corporation and Bedminster Town-
ship are ordered to egually share the cost of the time and.
services of the Master and his firm. Raymond, Parish, Pine
and Weiner's fee schedule attached hereto as Exhibit "A" is
hereby approved as the rates for the services of the said
George M. Raymond and his firm, which shall be billed to
the parties.

The Master shall submit monthly invoices and
duly executed vouchers on the appropriate forms for services
rendered at the fates set forth in Exhibit "A" to the plain-
tiff Allan-Deane and the defendant Township of Bedminster,

which shall each pay one-half thereof.

3. Dutiles of Master

The Master appointed herein shall have the duty
to:

A. Attend, either perssnally or through a
rapresentative, and, if he chooses, participate in all public
meetings,‘informal meetings, and work sessions of the Township
Committee, Planning Board or other special committee at which
Bedminster Township's duties under this Court's Orders are dis-
cussedAor acted upon.

' B. Analyze the proposed revised ordinances to
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be presented to the Court by the Township and submit a written

report to the Court, on or before May 9, 1980, on the issues

of whether such ordinances:

a. Comply with the cpinions and orders
of this Court;

b. Are in substantial conformity with
the regional planning for the area
by all appropriate regional plan-
ning agencies including, but not
limited to the Somerset County
Planning Board, Tri-State Regional
Planning Commission; and the Depart-
ment of Community Affairs Division
of State and Regional Planning.

C. To observe and monitor the application process
by the plaintiff, Allan-Deane, following the adoption of
suitable land use ordinances for a planned develooment through
at least the preliminary approval stage, and shall remain
available to report to the Court if any dispute arises involv-
ing that application. Thereafter, Allan-Deane may make
application to this Court to continue the services of .the
Master through construction and the issuance of certificates
of occupancy.

D. To undertake such other responsibilities as

the Court may deem necessary or desirable to speedily imple-

mant the relief ordered in this proceeding.

B. THOMAS LEAHY, J.S.C.-~




